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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WBNDBLL HOLMES, Circuit Justice Washington, D. 0. 

Hon. LE BARON B. COLT, Circuit Judge Provlflenoe, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge» Boston, Mass. 

Hon. CLARENCE HALB, District Judgo, Maine Portlanfl, Ma. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon, CHARLES B. HUGHES, Circuit Justice Washington, D. 0. 

Bon. B. HENRT LACOMBE, Circuit Judge New York, N. T. 

Hoa. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. HENRY Q. WARD, Circuit Judge New Yorlc, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New London, Conn. 

Hon. MARTIN A. KNAPP, Circuit Judge' Washington, D. C. 

Hon. JAMES P. PLATT, District Judge, Connecticut. Hartford, Conn. 

Hon. THOMAS L CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VBBDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York ...Norwioh, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buffalo, N. Y. 

Hoa. JAMES L, MARTIN, District Judge, Vermont Brattleboro, Vt 



THIRD CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge... Wiimington, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. ROBERT WODROW ARCHBALD, Circuit Judge^" Washington, D. C. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wiimington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 



» Dled March 6. 1911. 

•Appointed December 20, 1910. Designated to serve llve yeara In Commerce Court. 

• Appointed January 31, 1911. Designated to serve four years In Commerce Court. 
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Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania PliiladelpUia, Pa. 

Hon. JAMES B. HOLLAND, Dlstrjct Jvdge, B. D. Pennsylvania Pliiladelpliia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsyivania* Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORB, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

FOURTH CIRCUIT 

Hon. EDWARD p. WpiTE, Circuit Justice "Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland , Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. Nortli Caroiina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Caroiina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, E. and W. D. So. Car.». .Cbarleston, S. C. 

•Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia... Rlchmond, Va. 

Hon, HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia! Phillppi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice..... Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge , Atlanta, Ga. 

Hon. A. P. MoCORMICK, Circuit Judge Dallas, Tex. 

iioif. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Son. THOMAS G. JONES, District Judge, N. and M. D. Alab^ina Montgomery, AIR- 

Hon. WM. L GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. ï>. Alab^mft Mobile, Ala. 

Bon. WM. B. SHBPPARD, District Judge, N. D. Florida .....Pensacola, Fia, 

ijon. JAMES W. LOCKE, District Judge, .S. D, Florjda Jacksonville, Fia. 

î}pa. WILLIAM T. NBWMAN, District Judge, N. D. Geprgia Atlanta, Ga. 

Hon. BMORY SPEBR, District Juijge, B. D. Georgja ....Maçon, G^. 

Hon. RUFUS B. FOSTBR, District Jijdge, E. D- LouJsiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. p. Louisiapa Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mi.ssissippl Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Çon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas. Te?. 

lion. WALLER T. BURNS, District Judge, S. D. Texas Houston. Te?. 

Hou. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Te?. 



SIXTH CIRCUIT 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. 0. 

Ifoif. HENRY F. SBVERBNS, Circuit Judge» ...Kalamazoo, Mioh. 

Hon. ARTHUR C. DENISON, .Gircjjit Judge' Kalamazoo, Mich. 

Son. JOHN W. WARRINGTON, Circuit Jjldge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J, COCHRAN. District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 



' Appointed March 2, 1911, In place ot Robert Wodrow Archbald, Circuit Judge. 

" Résignation accepted May 18, 1911, effective on appointment and aualiflcatlon of ils 

successor. 
• Resigued to takp eflect October 3, 1911. 
'Appointed Circuit Judge to take eflect October 3, 1911, in place of Henry F. Severens, 

Circuit Judge. 



JUDGES OF THE3 COURTS V 

Hon. HENRY H. SWAN, District Judge, E. D. Mlchigan' Détroit, Mich. 

Hon. ALEXIS C. ANGBLL, District Judge, E. D. Michlgan' Détroit Mich. 

Hon. ARTHUR C. DENISON, District Judge, W. D. Michigan' Grand Rapids, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Mlchigan". ..Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. OIJo Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio" Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee... .KnoxvlUe, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphia, Tenn. 

SEVENTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice W^ashlngton, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge , Chicago, lU. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolis, ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lU. 

Hon. JULI AN W. MACK, Circuit Judgei^ Washington, D. C. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, IH. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago. 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Sprlngfleia, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wlsconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madisou, Wla. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge" Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Arkansas» Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. PAGE MORRIS, District .ludge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri . .Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon: CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 

' Appolnted Circuit Judge to take effect October 3, 1911, in place ot Henry F. Severens, 
Circuit Judge. 

• Reslgned to take effect July 1, 1911. 

• Appointment effective July 1, 1911, in place ot Henry H. Swan, District Judge. 

'° Appointment eflective October 3, 1911, in place of Arthur C. Denlson, District Judge. 

" Appolnted May 8, 1911, to succeed Robt. W. Taylor, deceased. 

1= Appolnted January 31, 1911. Deslgnated to serve one year in Commerce Court. 

" Appointed January 31, 1911. Deslgnated to serve two years in Commerce Court. 

" Died Aprll 16, 19U. 
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NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Jucige ! . . . .Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Jurtge San Francisco, Cal. 

Hon. WILLIAÎM H. HUNT, Circuit Judge" Washington, D. C. 

Hon. CORNELIUS H. IIANFORD, District Judge, w. D. Washingten. .. ..Seattle, Wash. 

Hon. OLIN WELLBORN. District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spoliane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIETRICH, District Judge, Idaho... Boise, Idaho. 

Hon. WIVI. C. VAN FLBET, District Judge. N. D. California San Francisco, Cal. 

Hon. ROBERT S. DEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana..; Hclena, Mont. 



" Appointed January 31, 1911. Designated to serve three years in Conjnerce Court. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



AMMERMAN v. UNITED STATES. 

(Circuit Court of Appeals, Elghtli Circuit February 16, 1911.) 

No. 3,392. 

L Perjubt <§ 25*) — Eequisites ot Indictment— Matebialitt of Testimont. 

In a prosecution for perjury, It must be alleged in the Indictment that 
the matter sworn to was material, or the facts set forth as falsely or 
corruptly swom to must be sufficlent la tbemselves to show such ma- 
teriality. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §| 82-89; Dec. 
Dig. § 25.»] 

2. Pebjuet (§ 25*) — Indictment— SurFiciENCT. 

An indictment for perjury, alleglng that on the trial of a criminal 
case it was a material Inqulry whether the défendants were in a certain 
town "during the day or night of the 28th and early in the moming of 
the 29th" of a certain month, and that défendant corruptly and falsely 
testified on said trial that two of said défendants were in another state 
up to 8 or 9 o'clock on the morning of the 28th, sufBclently showed that 
euch testlmony was material, although it dld net specifically so allège, 
nor that, if true, it would exclude the guilt of the défendants on triai 
to whom it related; it being sufficlent that such testlmony was com- 
pétent and its exclusion would hâve been error. 

[Ed. Note.— For other cases, see Perjury, Cent Dig. §§ 82-89; Dec. 
Dig. § 25.*] 

S. Cbiminai. LiAW (§ 1169*) — Habkless Eebob. 

On the trial of a défendant for perjury In swearing falsely as a wlt- 
ness In a prior criminal case, it was prejudicial error to permit the gov- 
ernment to show that documentary eYldence, which would elther hâve 
conflrmed or contradlcted défendants testlmony, was not produced on 
such trial; défendant having had no control over the introduction of 
évidence tbereln. 

[Ed. Note. — For other cases, see Criminal law, Dec. Dig. S 1169.*] 
4. Pekjuey (§ S2*) — Evidence. 

Evidence offered by a défendant on trial for perjury held compétent 
and erroneoùsly excluded in vlew of the previous admission of évidence 
on the part of the govemment, over objection, which such offered évi- 
dence tended to contradlct. 

[Ed. Note. — For other cases, see Perjury, Dec. Dig. S 32.*] 

*Far otber cases see same topic & i numkbb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe* 
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6. WiTNESSES (§ 372*) — Oeoss-Examination to Show Inteeest ob Bias. 

On the trial of a crlmlnal case, where a witness had given materlal 
and incrimlnating testimony against défendant, it was compétent to 
show on cross-examlnation, for the purpose o£ afCectlng hls credibility, 
that he was also under indictment for perjury, and had been advlsed by 
his attorney that If he would testlfy against défendant the Indictment 
against hlm would be dlsmlssed. 

[Ed. Note. — For other cases, see Wifcnesses, Cent. Dig. §§ 1192-1199; 
Dec. Dig. § 372.»] 

6. Criminal Law (§ 730*) — Appeal and Ebbob— Review— Habmxess Ebeoe— 
Kbmabks op Counsbl. 

Improper remarks made by counsel for the government in a criminal 
case in hls argument to the jury are not ground for reversai of the judg- 
ment, where they were promptly stopped by the court, and the jury 
were told to disregard them as improper. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1693; Dec. 
Dig. § 730.*] 

In Error to the District Court of the United States for the West- 
ern District of Arkansas. 

Lon Ammerman was convicted of perjury, and brings error. Re- 
versed. 

For opinion below, see 176 Fed. 635. 

Ira D. Ogiesby, for plaintiff in error. 

John I. Worthington, U. S. Atty (L. W. Gregg, Asst. U. S. Atty., 
on the brief). 

Befôre SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. Lon Ammerman, plaintiff in 
error, was indicted, tried, convicted, and sentenced to imprisonment, 
for the alleged crime of perjury, and brings the case hère for review. 
Numerous assignments of error are presented, a few only of which 
are necessary to be considered. 

The indictment charged in substance that, at the June term, 1909, 
of the United States District Court for the Western District of Ar- 
kansas, Et. Smith Division, there came on to be tried, and was tried, 
a certain case in which the United States prosecuted James C. Bel], 
Johrt Patterson, and George B. Thompson, upon the charge of break- 
ing into a building at Huntington, Sébastian county, state of Arkansas, 
used in part as a post office, with intent to commit larceny in the part 
of the building so used as a post office, and with the larceny of money 
and stamps of the United States ; that at and upon the trial of said 
issue Lon Ammerman appeared as a witness on behalf of said défend- 
ants and was then and there duly sworn and took his oath as such 
witne'ss before H. B. Armistead, clerk of the said court, that évidence 
which he, the said Lon Amrnerman, should give on said trial should 
be the truth, the whole truth, and nothing but the truth, the said clerk 
then and there having due and compétent authority to administer said 
oath; that it then and there, upon the trial of said issue, became and 
was a material inquiry whether the said James C. Bell, John Patter- 
son, and George B. Thompson were in the town of Huntington, in 

•î"or other cases see same topic & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Sébastian county, in the state of Arkansas, during the day and night 
of December 28, 1908, and early in the morning of December 39, 
1908; that the said Lort Ammerman, after taking said oath, and as 
a witness in said cause upon said trial, willfully and corruptly and con- 
trary to his said oath, did swear and dépose, among other things, in 
substance to the effect that he knew said défendants James C. Bell 
and John Patterson, and that they, the said James C. Bell and John 
Patterson, came to his hôtel, the Buffalo Hôtel, in Sapulpa, Okl., about 
December 23, 1908; that they, the said James C. Bell and John Pat- 
terson, remained at his said hôtel every night continuously until De- 
cember 28, 1908; that said James C. Bell and John Patterson ate 
breakfast at said Buffalo Hôtel, in Sapulpa, Okl., on the morning of 
December 38, 1908 ; that the said James C. Bell and John Patterson 
left said Buffalo Hôtel in Sapulpa, Okl., about 8 or 9 o'clock a. m., 
of December 28, 1908. Whereas, in fact, it was not and is not true, 
and at the time of said swearing and deposing the said Lon Ammer- 
man did not believe it to be true, that he knew said James C. Bell and 
John Patterson, and that they, the said James C. Bell and John Pat- 
terson, came to his hôtel, the Buffalo Hôtel, in Sapulpa, Okl., about 
December 23, 1908, and that they, the said James C. Bell and John 
Patterson, remained at said hôtel every night continuously until the 
28th of December, 1908. And it was and is not true, and at the timé 
of so swearing and deposing the said Lon Ammerman did not believe 
it to be true, that said James C. Bell and John Patterson ate break- 
fast at said Buffalo Hôtel, in said Sapulpa, Okl., on the morning of 
December 38, 1908, and in fact it was not and is not true, and at the 
time of so swearing and deposing the said L/)n Ammerman did not 
believe it to be true, that said James C. Bell and John Patterson left 
said Buffalo Hôtel, in said Sapulpa, Okl., about 8 or 9 o'clock a. m. 
on December 38, 1908. 

The indictment contained a concluding averment as follows: 

"And. so, the grand jurors aforesaid, on thelr oath aforesaid, do say, that 
the said Lon Ammerman, in manner and form aforesaid, having talien an 
oath before a compétent tribunal, in a case wherein a law of the said TJnlted 
States authorized an oath to be administered, that he would truly dépose and 
testify, willfully, and contrary to his said oath did dépose and state material 
matters which he did not then believe to be true, and thereby did commit 
willful and corrupt perjury, contrary to the form of the statute in such case 
made and provided and against the peace and dignity of the said United 
States of America." 

The statute upon which this prosecution was based is in part as 

follows : 

"Every person who, having taken an oath before a compétent tribunal, of- 
ficer or person, in any case In. which a law of the TJnlted States authorizes 
an oath to be administered, that he will testify, déclare or certlfy truly, and 
that any written testimony, déclaration, déposition or certifleate by him sub- 
scribed is true, willfully and contrary to such oath states or subscribes any 
material matter which he does not believe Is true, Is guilty of perjury." 

This statute requires that the testimony given must not only be 
false but must be material to the matter. 

It is claimed in support of a motion in arrest of judgment that the 
indictment does not charge an offense, in that it does not allège or 
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show that the testimony given by.saîd Lon Ammerman that the de- 
fendants James C. Bell and John Patterson, then upon trial, were at 
his' hôtel in Sapulpa, iOkl.,. from about December 23, 1908, and re- 
mained there every nigbt continuously' until December 28, 1908, and 
ate breakfast on the morning of December 28, 1908, and left said hôtel 
at about 8 or 9 o'clock a. m., on December 28, 1908, to hâve been ma- 
terial to the issue in the case then on trial ; that the indictment only 
charges that it was a material inqui-ry whether the said James C. Bell, 
John Patterson, and George B- Thompson were in the town of Hunt- 
ingtOn, in Sébastian county, state of Arkansas, during the day and 
night of December 28, 1908, and early in the morning of December 
29, 1908. ,It is very pkin that the indictment does not, in. spécifie 
terms, charge that the évidence which Ammerman gave upon said 
trial was material to any issue in that' case, The, concluding averment 
does not aid the indictment in this respect; that was not the state- 
ment of any facts, but merely a conclusion of law by nonprofessional 
grand jurors that the facts isefore stated constituted perjury. Bish- 
op's New Crim. Proc. vol. 2, § 903.. The failure to specifically charge 
that the alleged false testimony was material does not vitiate the in- 
dictment, if the facts set forth as falsely testified to be sufficient in 
themselves to show such materiality. Bishop's New Crim. Proc. vol. 
2, § 921. 

The alleged material fact was whether the parties then upon trial 
were at Huntington, Sébastian county, state of Arkansas, during the 
day and night of December 38, 1908, and early in the morning of 
December 29, 1908, and in determining that question we think that 
évidence showing that the défendants were at Sapûlpa, Okl., as late 
as 8 or 9 o'clock in the morning of the 28th was material. This évi- 
dence would not necessarily or conclusively establish the fact that 
they were not at Huntington, Ark., at some time during that day and 
night and early in the morning of the 29th, yet it was compétent évi- 
dence as tending to show that they were not at Huntington at the 
time alleged, and its exclusion would hâve been erroneous, so we 
think the facts as stated in the indictment show that the alleged false 
testimony was material, and that the indictment was good as '««a.inst 
a motion in arrest of judgment, though it did not contain a spécifie 
allégation that such évidence was material to any issue in rhe case 
then on trial. 

On the trial of the case the government called one Hendricks as a 
witness, who testified to being présent at the trial of Thompson, Bell, 
and Patterson, and as to the testimony given by said Lon Ammer- 
man on said trial, the same being substantially as alleged in the in- 
dictment, to wit: That Bell and Patterson were at his hôtel, the Buf- 
falo Hôtel, in Sapulpa, Okl., from about the 23d of December until 
the 28th of December, and that they ate breakfast there on the morn- 
ing of the 28th, and left about 8 or 9 o'clock. The witness was then 
asked by counsel for the government if, on the trial of Thompson, 
Bell, and Patterson, the register of the Buffalo Hôtel was introduced 
in évidence. Counsel for défendant Ammerman objected to the ques- 
tion as immaterial ; that it was not compétent to prove on this trial 
whether such register was introduced on the former trial. The ob- 
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jection was overruled, and défendant excepted. Thereupon the wit- 
ness answered that it was not. Défendant then moved to exclude the 
answer because the same was immaterial, irrelevant, and, incompétent 
on the trial of this case. The motion was overrulçd, and défendant 
excepted. 

Counsel for the government seek to sustain the admission of this 
testimony by citing numerous authorities in support of the follow- 
ing proposition: 

"Where the évidence which, If produced, would controvert or conflrm some 
Incrimlnatlng facts proved against hlm, and which Is also clearly within hls 
knowledge and his power to obtain, Is not produced by the acciised, the jury 
may conslder the fact in determinlng the credibillfy of the évidence against 
hlm." 

The correctness of this rule of law may be accepted, but it clearly 
has no application to this case. Défendant Ammerman was not a 
party in the case of the government against Thompson, Bell, and Pat- 
terson. He did not hâve control of the management and trial of that 
case. He was simply called as a witness and was not responsible in 
any vvay for the omission to hâve the hôtel register introduçed in évi- 
dence. This testimony was clearly inadmissible and prejudicial, as 
it may well be said that the failure to introduce the hôtel register 
would naturally impress the jury with the idea that, as the register 
was not given in évidence, it did not substantiate the testimony of de- 
fendant Ammerman, but, on the other hand, would bave contradicted 
his testimony. 

One L/illie Quick was called as a witness and testified that, on the 
28th of December, 1908, while she was at work washing, at Hunt- 
ington, Ark., three men came down the railroad track. One of them 
crossed the creek and came over to where she was. This man she 
identified as Thompson; was unable to identify either of the other 
meij, but described one as resembling in size and appearance the man 
Bell. This testimony was objected to for the reason that, whether 
Thompson was in Huntington, Ark., on the 38th of December, 1908, 
was wholly immaterial, as défendant was not charged with having 
testified as to the whereabouts of Thompson. The objection was 
overruled. Several other witnesses were called and permitted to tes- 
tify over the objection of défendant as to Thompson being seen at 
Huntington on the 28th of December, 1908, in company with two 
other persons. The materiality of this testimony as to Thompson 
being at Huntington on the 28th was doubtless admitted as a circum- 
stance tending to show that the other two persons with him were Bell 
and Patterson. 

Défendant Ammerman in his défense oflfered testimony that Thomp- 
son was at Tulsa, Okl., and registered at the Marshall Hôtel there, 
on said December 28, 1908, and occupied a room there that night. 
This testimony vas objected to on the part of the government and 
the objection sustained, to which défendant excepted. 

We fail to perceive why, if it was compétent for the government 
in this case to give évidence identifying Thompson as being in Hunt- 
ington on the 28th, in company with two other men resembling Bell 
and Patterson, as tending to establish the material fact that Bell and 
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Patterson were in Huntington on that date, and not at Sapulpa, the 
évidence offered on the part of défendant Ammerman, tending to con- 
tradict the façt of Thompson's présence in Huntington, was not com- 
pétent aiid material. 

The government called as a witness one R. M. GilHnj, .who gave 
material and iiiçriminating testimony against défendant. On cross- 
examination he was asked questions tending to prove, and défendant 
Ammerman offered to prove by this witness, that he was under in- 
dictment for perjury grôwing out of his testimony as a witness dur- 
ing the trial of Thompson, Bell, and Patterson; that his case was the 
first one of iîve or six indictments for perjury, growing out of that 
trial; that his case had been passed until after the trial of défendant 
Ammerman; that witness had been advised by his attorney that, if 
he would come and testify against the défendant Ammerman, he 
would not be prosecuted under the indictment against him for perjury, 
but would be turned loose. This testimony was objected to and ex- 
cluded, to which défendant excepted. The mère fact alone that wit- 
ness had been indicted for perjury was probably incompétent and im- 
material. But, in connection with the fact that he had been advised 
by his attorney that, if he would testify against the défendant Am- 
merman, he would be given immunity from prosecution under the in- 
dictment against him, was certainly compétent to go to the jury; not 
that the government was bound by any statements or représentations 
made to the witness by his counsel, but as showing the condition of 
mind of the witness, and the hope entertained by him that, in giving 
testimony against Ammerman, he would proiit thereby, such évidence 
was admissible as bearing upon the credibility of the witness. 

After the close of the évidence, counsel for the government, in his 
opening argument, in commentmg upon certain testirtiony given by 
the witness Gillim, said: 

"That Glllim's testimony must be taken as true because the défendant had 
not gone on the witness stand and denied it." 

The court, on its own motion, instantly stopped the attorney, and 
defendant's counsel at the same time excepted to the foregoing re- 
mark. The court then stated to the jury: 

"ïhat the remarks of the assistant district attorney were improper ; that 
he had no right to malve them, and the jury should not draw any unfavorable 
conclusion or Inference against défendant from such remarkg; that the law 
prohibited the assistant district attorney from commenting as he liad upon 
the defendant's conduct in not contradicting Gillim ; tliat It was a gross 
impropriety for him to hâve done so ; and that his statement should be en- 
tlrely disregarded." , . 

Subsequently the court, after having instructed the jury as to the 
law applicable to the case, said : ' 

"Now, gentlemen, there Is one other matter which I want to call your 
attention to because I want to remove it entirely out of this case. By inad- 
vertence, I suppose, référence was made by the assistant district attorney in 
the opening argument that the défendant had not appeared to contradict 
some witnesses that had testifled against him in the case. That was a breach 
of propriety. It was unauthorized. It was in violation of the statute, and 
should not have been said, and you should just slmply disregard it entirely — 
take it out of the case — leave It out and discard it and pay no attention to It 
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whatever; discard it entirely. It is not properly before you and doubtless 
was inadvertently done." 

The prompt and unequivocal action of the judge, in condemning 
the conduct of .counsel and instructing the jury not to give the re- 
mark any considération whatever, was sufïïcient to remove any préj- 
udice. We cannot refrain, however, from saying that counsel, in their 
zeal to enforce obédience to the law on the part of others, should not 
themselves grossly violate it. 

The juds'ment is reversed, and a new trial granted. 



WARD, Collecter of Internai Revenue, v. SAGE et al. 
(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 128. 

1. INTERNAL REVENUE (§ 8*) WaB REVENUE ACT—LeGACIES— TAXATION— 

Contingent Interesi. 

Where the interest of certain legatees in the corpus of the estate was 
contingent only, terminable by death before reaching 35 years of âge, 
with no Power to designate a successor, the shares of the corpus of leg- 
atees who had not reached the requlred âge at testator's death on June 
23, 1902, were not subject to internai revenue tax Imposed by War Rev- 
enue Act June 13, 1898, c. 448, §§ 29, 30, 30 Stat. 464, 465 (U. S. Comp. 
St. 1901, pp. 230T, 2308), nnder the rule that only interests vested in pos- 
session or enjoyment were saved from the repe-al of the act by Act Cong. 
April 12, 1902, c. 500, §§ 7, 8, 32 Stat. 97 (TJ. S. Comp. St. Supp. 1909, pp. 
875, 876). 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 8.*] 

2. WiLLs (§ 628*)— Legacies— "Kmjoyment." 

Where legatees had fuU and absolute control of the disposition of their 
share of the residue, and each was entitled to ail the income accrulng 
therefrom after the testator's death, the legacies were vested in "enjoy- 
ment," though not in possession. 

[Ed. Note.— For other cases, see Wills, Dec. Dig. § 628.* 
For other définitions, see Words and Phrases, vol. 3, p. 2398.] 

3. INTEENAL REVENUE (§ 8*)— 1/BGACIES— TAXATION — POSSESSION. 

Where the interests of certain legatees in two-thirds of the residue of 
testator's estate were vested in enjoyment but not in possession at the 
time War Revenue Act June 13, 1898, c. 448, §§ 29. 30. 30 Stat. 404, 465 
(U. S. Comp. St. 1901, pp. 2307, 2308), were repealed by Act Cong. April 
12, 1902, c. 500, §§ 7, 8, 32 Stat. 97 (U. S. Comp. St. Supp. 1909, pp. 875, 
876), because the executors would not pay any legacy, principal, or In- 
come until one year after the granting of letters, such interests were 
taxable. 

[Ed. Note.^ — For other cases, see Internai Revenue, Dec. Dig. § 8.*] 

4. iNTERNAL Revenue (§ 8*) — Legacies— Residue Afteb Life Estate. 

Where certain legatees had a vested remainder in one-third of the 
residue and in the Personal property in testator's résidence, bequeathed 
to tlie wldow for life, but were not entitled to possession until after the 
wldow's death, nor to any Income during her life, their remainder inter- 
est was not subject to Internai revenue taxation under War Revenue Act 
June 13, 1898, c. 448, .30 Stat. 448 (U. S. Comp. St. 1901, p. 2286), repealed 
by Act April 12, 1902, c. 500, 32 Stat. 96 (U. S. Comp. St. Supp. 1909, p. 
874), prior to the failifig-in of the life estate. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 8.*] 

5. INTERNAL REVENUE (§ 8'*) — TAXATION— ASSETS— CHOSE IN ACTION. 

Under War Revenue Act June 13, 1898, c. 448, § 29, 30 Stat. 464 (U. S. 
Comp. St. 1901, p. 2307), Imposing a tax on legacies arising from per- 

*For other cases eee same topic & l numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexea 
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sonal property passing by will after the passade of the act from any per- 
son possessed of sucli property, property passing by will was not relieved 
from the tax because at tlie time of testator's death it existed in the 
form of a mère chose lu action consistlng of the testator's share of part- 
nershlp assets. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § S.*] 

Ip Ërror to the Circuit Court of the United States for the Northern 
District of New York. 

Action by WilHam H. Sage and others, as executors, etc., against 
John G. Ward, as Collecter of Internai Revenue, to recover $69,940.88, 
paid to him under protest as direct taxes on certain legacies bequeathed 
by the will of Dean Sage under War Revenue Act 1898, §§ 29, 30 (Act 
June 13, 1898, c. 448, 30 Stat. 464, 465 [U. S. Comp. St. 1901, pp. 2307, 
2308]). The tax consisted of five items of $12,788.01 each on the in- 
terest of two sons and three daughters in portions of the residuary 
estate. The cause was tried before the court without a jury and a 
verdict directed for the whole amount. Reversed and remanded for 
new trial. 

George B. Curtiss, U. S. Atty., for plaintifif in error. 

Frederick Townsend (James F. Tracey, of counsel), for défendants 
in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The testator left a widow and fîve chil- 
dren. The will divides the residuary estate into thirds, setting aside 
one-third for the benefit of the widow for life, to become at her death 
part of the gênerai residue. The widow was also given a life use of 
the testator's résidence and contents in which was personal property 
appraised at $25,000. The remainder interests in this $25,000 of per- 
sonal property were included with the remainder interests in the wid- 
ow's third of the gênerai residue in the taxation of the children's 
shares. The two-thirds oî residuary estate remaining after setting 
aside the widow's third was divided into five equal legacies for the ben- 
efit of the five children. Each child therefore had a présent interest 
in one-fifth of two thirds of the whole estate and a remainder interest 
in one-fifth of the other third, subject to the widow's life estate in that. 
Possession of the principal of the children's shares, however, was to 
be deferred, in the case of sons, until they arrived at 25, and in the 
case of daughters until 35 years of âge, with gifts over in the event of 
death before their respective periods, to the descendants of the child 
so dying, if any, and, if not, to the surviving brothers and sisters. It 
is apparent, therefore, that the death of a child before the stated pe- 
riod would eut off ail its rights ; no power to dispose of his or her share 
by will or otherwise being given to such child. 

The items of each tax are as follows: 

One-flfth présent interest in two-thirds residue $ 9,740 91 

One-fifth remainder interest In one-thlrd residue 2,984 27 

One-fifth remainder Interest In $25,000 56 &> 

$12,788 01 
♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S.çction 29 of the war revenue act was repealed by the act of April 
13, 1902 (Act April 12, 1902, c. 500, § 7, 32 Stat. 97 [U. S. Comp. St. 
Supp. 1909, p. 875]), which by its terms took effect July 1, 1902. It 
preserved "ail taxes — imposée! by section 29 of the act of June 13, 1898, 
and amendments thereof prior to the taking effect of this act." 

The testator died June 23, 1902, leaving two sons and one daugh- 
ter who had reached the named âges, and two daughters who were 
not yet 35. His will was admitted to probate July 9, 1902. On Feb- 
ruary 7, 1903, executors made return of property to the collector, leg- 
acies were assessed and amount of tax determined March 12th, and 
same paid under protest on June 25, 1903. 

When the trial was had in the Circuit Court, the Suprême Court had 
not decided Hertz v. Woodman, opinion in which was filed July 1, 
1910. The judge at circuit therefore followed the décision of this 
court in Eidman v. Tilghman, 136 Fed. 141, C9 C. C. A. 139, and held 
that since the tax did not become due and payable, under section 30, 
until June 23, 1903, it was not "imposed" prior to July 1, 1902. and 
therefore under the repealing act no tax was collectible. In conform- 
ity to such finding, judgment was directed for the whole amount paid. 
It has been held, however, in Hertz v. Woodman, supra, that : 

"Upon the passing by deatli of a vested riglit to the immédiate possession 
or enjoyment of a le.gacy or distiihutive sliave. there was imposed the tax or 
duty exacted upon every such risht of succession, which was saved by the 
saving clause of the repealing act." 

Applying this rule to the facts found, the government concèdes that 
as to the tax imposed upon the two daughters, who at testator's death 
had not reached the designated âge, upon the corpus — one-fifth of the 
residue — it was improperly assessed because they had no vested inter- 
est therein. Under Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 
331, 49 L,. Ed. 563, this concession must be made because their inter- 
est in the corpus was contingent only, terminable by death bef ore reach- 
ing 35 years of âge with no power of designating a successor. The 
corpus did not pass to them either in possession or enjoyment. The 
tax laid upon their share in the corpus was therefore recoverable. 

Counsel for the government contends, however, as to each of thèse 
two daughters, that on the death of the testator there passed to her 
a vested interest in the income of her one-fifth of said two-thirds of the 
residue, and that she had a right to the enjoyment of such income since 
it was wholly at her disposai. The district attorney stated, upon the 
argument, that he had been instructed by the department of justice to 
press this point, for the reason that the same point was about to be 
presented to the Suprême Court in a similar case now before that tri- 
bunal. Since the précise point is soon to be decided oy the court of 
last resort, it seems unnecessary for us to pass upon it novi'. That is 
no reason, however, for holding back the décision of the other ques- 
tions in this case, until the détermination of that question. As will be 
seen infra, plaintififs were not entitled to recover the whole amount 
sued for, which requires a reversai of the judgment sought to be re- 
viewed. Before the case comes on for a new trial, the décision of the 
Suprême Court will probably hâve been rendered, and under that de- 
ci' ion and this opinion it will be an easy matter finally to adjust the 



10 185 FEDERAL REPORTEE 

rights of the parties. It should be noted, however, that, upon the rec- 
ord now before us, it does not appear that the government ever claimed 
any inheritance tax upon the "clear value of such interest," to wit, 
income for an indeterminate period ; there was never any hearing be- 
fore the taxing officers or any opportunity to secure a proper valua- 
tion of such interest, since no efïort was made to tax it. The tax as- 
sessed upon the daughter's interest in the corpus, and collected from 
her was clearly unwarranted, and it seems to us that it is no défense 
to an action to recover a tax improperly collected to show that, if the 
government had proceeded to tax some other interest vested in the 
same individual, they might hâve recovered it. Since neither side has 
discussed this proposition, we do not finally décide the point ; possibly 
on the new trial something more may be shown. 

As we hâve seen two sons and one daughter had reached the respec- 
tive âges fixed by the will at the testator's death. It is conceded that 
their interests in the two-thirds residue were unquestionably vested in 
title ; the only question raised is whether the gifts to them took effect 
in possession or enjoyment upon such death. Each of thèse legatees 
had full and absolute control of the disposition of his or her share in 
such residue and could sell it, if desired at once, and each was entitled 
to ail income accruing thereon after the death of the testator. "En- 
joyment" of it seems to be clear ; but there was and could be no "pos- 
session" until after the repealing act took effect, because the execu- 
tors would not pay any legacy, principal, or income until one year after 
granting of letters testamentary. Plaintiff contends that it is essen- 
tial under the war revenue act that there should be both enjoyment 
and possession. But at our last session (January, 1911) we held, af- 
iîrming an opinion of Judge Ray (164 Fed. 459), that enjoyment alone 
is sufficient. The recovery of thèse three items of $9,746.91 each, 
therefore, cannot be sustained. 

As to the interest of thèse same three children each to one-fifth of 
the remainder of the one-third residue given to trustées for the widow 
during her life, each had a vested remainder, not subject to being di- 
vested by any contingency; such interest was unquestionably vested 
in title, but it did not take efFect in possession because the widow was 
living at the time of testator's death. No doubt each one, having an 
indef easible interest, had the power to sell it and pass title ; but, in 
view of the fact that possession could not be taken until after the in- 
definite period of the widow's life, it might be difficult to, effect a sale. 
To the income accruing during that indefinite period, none of them 
had any right whatever. It is difficult to see how the gifts of their re- 
spective shares in the one-third residue took effect in enjoyment upon 
the testator's death. A similar conclusion is reached as to the tax on 
shares of the $25,000 personal property in the résidence. It may also 
be noted that, by imposing a tax of $2,984.27 on each of the five shares 
of the one-third residue which had to be paid out of the corpus of such 
residue, the amount set aside to provide a life income for the widow 
has been depleted to the extent ôf $11,937.08 and her income reduced 
by the yearly earnings of that sum. In substance and effect this is 
really a tax upon the gift to the widow, although War Revenue Act, 
§ 29, expressly provides that: 
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"Ail legacies or property passlng by wiU to the husbband or wife of tlie per- 
son who died possessed as aforesaid shal! be exempt from tax or duty." 

Plaintiffs were entitled to recover the amount of taxes paid on the 
one-third residue and on the personal property in the résidence. 

One other point remains to be considered. At the time of his death 
June 33, 1902, testator was a copartner in the firm of H. W. Sage & 
Co., owning one-half interest therein ; a very large part of his estate 
was there invested. The findings in the Circuit Court recite that: 

"The légal title to the assets pf the said Dean Sage stood In the name of 
the sald copartnership. AH such assets were entered as partnership prop- 
erty Tipon the firm books and were In the possession of the said flrm ; ail its 
stocks and registered bonds stood in its flrm name. On some day during the 
summer of 1903 and subséquent to July 9, 1902, a settlement was had be- 
tween the surviving partner of sald copartnership and the exeeutors of said 
Dean Sage. Upon said settlement the securities passing from the said part- 
nership to the said exeeutors or to the legatees of the décèdent were desig- 
nated, apportioned, and set apart from those apportioned to the said sur- 
viving partner. That thereafter the said securities were in fact divlded be- 
tween the said surviving partner, and the said exeeutors and legatees and 
such of them as were capable of-registration were so registered, and the ex- 
isting , certiflcates of stock were surrendered, and new eertiflcates madé out 
in accordance with such apportlonment." 

Plaintiffs contend that the tax cannot be sustained in so far as col- 
lected in respect of assets derived after July 1, 1903, from the testa- 
tor's interest iij the partnership, on the ground that at testator' s death 
his right to his share of the partnership assets existed "only in the f orm 
of a chose in action," and that, by the time the chose in action was liq- 
uidated and realized on, the war revenue act had been repealed. 

But choses in action are: certainly personal property, and the lan- 
guage of section 39 imposes the duty or tax upoh "any legacies^aris- 
ing from personal property — passing, after the passage of this act, 
from àny person possessed of such property, — ^by will — or any personal 
property or interest therein, transferred by deed, grant, bargain, sale 
or gift, made or intended to take eflfect in possession or enjoyment after 
the death of the grantor or bargainor, to any person or persons," etc. 

It seems to us very clear that each of thèse interests upon which tax 
was imposed by the twenty-ninth section immediately upon the death 
of testator, as held in Hertz v. Woodman, supra, was "a legacy arising 
from personal property, passing from a person possessed of such prop- 
erty, by will, to another person." That being so, it seems immaterial 
that the "clear value" of any interest required to be stated by the thir- 
tieth section cannot be ascertained at the instant of death. 

The judgment is reversed, and cause remanded for a new trial. 



McKAY V. HAMILL. 

(Circuit Court of Appeals, Thlrd Circuit. February 11, 1911.) 

No. 91 (1,359). 

1. Banketjptcy (I 310*) — Assïts— Liens. 

The bankrupt, a Pennsylvania corporation, being subjected to con- 
stant annoyance by f oreign attachments against its property in Mary- 
land, organized the S. Company In Maryland to which it transferred ail 

*For ofHec cases see same topic & S kumbbb 1d Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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of Its Personal property in that state, taking ail of the stock of the Com- 
pany at a nominal priée. Thereafter the S. Company to sécure a debt due 
claimant executed a deed of trust on such Personal property, and, the 
Pennsylvanla corporation becoming bankrupt, ail pf such property was 
treated as its own and sold as a part of its assets. Held, that It was no 
objection to claimant's right to hâve its lien paid ont of the proeeeds 
of such property that he was not a créditer of the bankrupt but of the 
S. Company ; the equity powers of the court beiug sufflcient to authorize 
it tp regard the lien as an Incumbrance f oUowing the property. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 310.*] 

2. Bankbuptct (§ 258*) — Pbopertt of Bankrupt— Titlb of Trustée. 

In gênerai a bankrupt's property is taken by the trustée in the situa- 
tion in which it was held by the bankrupt, and any disposition thereof 
with référence to the superior rights of the lienholders, when legally as- 
certained by the court in the exercise of its equity powers in selllng the 
property and disposing of the prcceeds, will protect the légal and équita- 
ble interests of third persons attaching thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. i 258.*] 

3. Bankruptcy (§ 262*) — Bankrufi Property— Sale— Lien. 

Ordinarily a sale of bankrupt property without any speciBc référence 
to liens will be considered a sale subject to liens, and a direction to sell 
free from spécifie liens will be ordinarily considered subject to a supe- 
rior lien not mentloned ; but. If there is a direction to sell free from flrst 
or superior liens, the fact that inferior liens are not mentioned does not 
preyent their being devested in accordance with the ordinary rule gov- 
ernlûg judicial sales. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 262.*] 

4. Bankruptcy (§ 267*) — Sale of Assets— Liens. 

WUere certain Personal property belonging to a bankrupt, on which 
claimant held a deed of trust, was sôld for the beneflt of the estate, and 
ail the parties considered the sale as having been made free from liens, 
and the purchaser also had reason to believe such to be the case, it 
would be so held and claimant's lien transferred to the prcceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 267.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

In the matter of bankruptcy proceedings of the McMillan Lumber 
Company. From a decree allowing the claim of Gilmore S. JHIamill 
out of the proeeeds of certain assets claimed to hâve been sold free 
from liens, W. L. McKay, the bankrupt's trustée, appeals. Affirmed. 

R. B. Ivory and T. M. Gealey, for appellant. 

R. T. M. McCready, for appellee. - 

Argued before GRAY, BUFFINGTON, and LANNING, Circuit 
Judges. 

GRAli^, Circuit Judge. The McMillan Lumber Company, a Penn- 
sylvania corporation, was carrying on its business in a timber tract in 
the state of Maryland, where it had constantly a large amount of Per- 
sonal property in the shape of manufactured and standing timber; the 
latter, by the laws of Maryland, being under certain circumstances 
Personal property. As a Pennsylvania corporation, it vi^as subject to 
constant annoyance by having its property in Maryland seized under 
foreign attachments. It therefore procured the franchise of a Mary- 

•For other cases see saine topic & § numbek in Dec. & Am. Dlgs. 1907 to (Jate, & Rep'r Indexes 
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land corporation, under the name of the Shields Run Lumber Com- 
pany, with a capital of $10,000. To this company it transferred ail 
its said personal property in Maryland, taking ail the stock of the Com- 
pany at a nominal price. 

Afterwards, the McMiUan Lumber Company became a bankrupt, 
and the receiver thereof, duly appointed, applied to the court for an 
order to sell the goods and chattels o£ the said bankrupt, stating that 
a large portion of them consisted of various sorts of lumber, manu- 
factured and unmanufactured, in the state of Maryland. It appears 
from the record that this property was the property transferred, as 
above mentioned, by the McMillan Company to the Shields Run Com- 
pany, but it was treated by the trustée of the former company as part 
of the assets of the bankrupt estate. The pétition of the trustée stated 
that the property for which an order of sale was asked, was perisha- 
ble in its nature, and that it was subject to loss and détérioration, as 
well as to hazard from fire, on account of its location ; also, that by 
reason of the remoteness of its location, it would be difficult to suc- 
cessfully conduct a public sale ; and that a number of creditors claimed 
to hold preferred liens or claims against the said personal property. 
The petitioner also stated that he had received an oflFer in cash of 
$13,600 for the said property, scattered through the forests, being ail 
the assets of the said McMillan Lumber Company, bankrupt, enu- 
merated in certain exhibits, and that the said bid was more than said 
goods and chattels would bring at a public sale ; and that further, by 
this sale there would be saved to the estate a large amount of expense 
incurred in the caring for and making sale of said property. Upon 
this pétition an order was made by the référée in bankruptcy, author- 
izing the sale for the sum of $13,000, for which a bid had been pre- 
viously filed, and it was further ordered that the sale should be made 
without préjudice to the claims of lien and title of a certain creditor, 
Flint, Erving & Stoner Company. Pursuant to this order, the sale 
was made for the said sum of $13,000, which was paid to the receiver 
and held by him for distribution. 

Shortly after the création of the Shields Lumber Company, under 
the laws of Maryland, for the purpose of holding the property of the 
McMillan Company in that state, G. S. Hamill, the appellee, an at- 
torney at law of the state of Maryland, who had been employed by the 
McMillan Company in the matter of the foreign attachments of its 
property in Maryland, and also in the incorporation of the Maryland 
Company, at the instance of the McMillan Company took up a note 
of the Shields Lumber Company for $5,000, which he had indorsed, 
taking from said company as security therefor a lien upon the per- 
sonal property which had been transferred by the. McMillan Company 
to the Shields Run Lumber Company, in the shape pf a deed of trust. 
This was less than a 5'ear prior to the proceedings in bankruptcy 
against the McMillan Company and to the sale of the lumber and other 
property above referred to by the receiver in bankruptcy, as assets 
pf said bankrupt's estate, producing the fund hère in controversy. A 
short time after said sale, the said Hamill intervened by pétition in the 
bankruptcy proceeding, and claimed before the référée the balance 
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remaîning after prior liens had heen satisfied out of the proceeds of 
sale of the property upon which he had a lien under a duly recorded 
Maryland deed of trust. The prior liens mentioned in the order of 
sale amounted to $6,957.81, and the claim of the appellee under his 
deed of trust amounted to $4,000, with five years' interest thereon; 
the fund in the hands of the receiver for distribution being, as above 
stated, $13,000. 

It appears f rom the testiraony that Hamill, as the représentative and 
attorney of the McMillan Company, continued his active interest in 
its affairs after the bankruptcy, and was instrumental in procuring the 
favorable private bid authorized to be accepted by the order of court 
on the trustee's said pétition. There is no doubt from the évidence 
that the price at which the property was sold was understood on ail 
hands to be the full value thereof, and that ail liens were thought by 
the purchaser and others to hâve been discharged by the sale. Morc- 
over, it appears that the attorneys of the trustée and unsecured cred- 
itors gaye Hamill to understand, orally and in writing, that the sale 
would bedear of ail liens, and that the fund would be held subject 
to ail the equities of the various creditors. Notwithstanding this, up- 
on the présentation of Hamill's claim before the référée, it was con- 
tended by the trustée that Hamill's lien was not discharged by the sale, 
and it was intimated that he would hâve to proceed against the prop- 
erty itself in the hands of the purchaser who had taken title under 
order of the court. The référée sustained this contention, and after 
ordering the payment of the prior liens of ï*lint, Erving & Stoner, re- 
fused the claim made by Hamill on the balance of the fund. On cer- 
tification to the court by the référée oi his action in the premises, the 
court below reversed his order and directed the payment of Hamill's 
hen out of the fund in hand. 

It seems to hâve been reçognized in thèse proceedings, that the prop- 
erty of the Shields Run Lumber Company was, under the circum- 
stances, the property of the bankrupt corporation, and was treated as 
assets of the bankrupt estate by the trustée and ail others concerned, 
so that the objection by the appellant hère, that Hamill's claim was not 
that of a creditor of the bankrupt corporation, but of a créditer of a 
distinct and différent corporation, from which corporation he received 
his lien, cannot be sustained. The équitable powers of a court of 
bankruptcy would be of little avail, if they could not reach and deal 
justly with such a situation. 

The only other objection of the appellant is, that the order of sale 
was made specifically without préjudice to the liens of Flint, Erving 
& Stoner, and did not mention the lien of Hamill. Undoubtedly, the 
gênerai rule is that the property of the bankrupt is taken by the trus- 
tée in the situation in which it was held by the bankrupt, and that any 
disposition of said property made by the trustée must be made with 
référence to the superior rights of lienholders when legally ascer- 
tained. But the court of bankruptcy, in the exercise of its équitable 
powers, in selling and disposing of the proceeds of the bankrupt's es- 
tate, v^iU: take care of and protect the légal and équitable interests of 
third parties attaching thereto. It is tf ue, that ordinarily a sale made 
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without any spécifie référence to liens on the property to be sold will 
be considered a sale subject to such liens. So a direction to sell free 
from spécifie liens will be considered ordinarily subject to a superior 
lien not mentioned. But it does not follow that, in case of a direction 
to sell free from first or superior liens, without mentioning inferior 
liens, the latter would not be also divested in accordance with the 
ordinary rule governing judicial sales. No instance of such a direc- 
tion has been brought to our attention, and it would seem that the 
resuit of such a sale must dépend upon the circumstances of the case, 
the intention of the parties, and the equities arising therefrom. At 
ail events, there is no hard and fast rule that would prevent a court 
dealing equitably with such a situation. The cases of Ray v. Norse- 
worthy, 23 Wall. 128, 23 h. Ed. 116, and In re Platteville Foundry 
& Mach. Co. (D. C.) 147 Fed. 828, cited by the appellant, only em- 
phasize the extent of the scope within which courts of bankruptcy per- 
mit themselves to act in the administration of the bankrupt estate. 
The cases themselves illustrate the extent of thèse équitable powers in 
the protection of the rights of lienholders, by holding that, in the pro- 
ceedings for the sale of the bankrupt's estate, secured creditors must 
hâve due opportunity to défend their interests. In the case at bar, 
however, the appellee's position is différent. He has consented to the 
divestiture of his lien, and asserts his équitable claim upon the fund 
in the hands of the receiver. 

The objections made to the allowance of Ham.ill's claim are tech- 
nical and unmeritorious. The évidence shows that by ail the parties 
concerned the sale was considered as having been made free from 
liens, and that especially the purchaser had reason to believe that this 
was so. It would be a fraud upon him to hold otherwise. The court 
below was right in not allowing the technical objections made to in- 
terfère with a disposition of the fund in accordance with equity.and 
good conscience. 

The clear and satisfactory opinion of the learned judge of the court 
below renders unnecessary any further discussion by this court of the 
questions involved. The action of the court below in the premises is 
therefore affirmed. 



SKIPWITH V. ALBEMARLE SOAPSTONE CO. 

(Circuit Court of Appeals, Tourth Circuit. February 10, 1911.) 

No. 922. 

1. Nuisance (I 15*) — Peesceiption— Dtjbation op Use. 

The period of tlme whicli will give a prescriptive right upon or over 
. thé lands of another cannot begin to run until the exercise . of such 
right becomes adverse to the owner of the land, and the fact that a dé- 
fendant had for many years dlseharged stone dust and waste from Its 
soapstone raanufactory Into the waters of a stream did not give It a right 
by prescription to do so whlch precluded an owner of bottom land on 
the stream several miles below fronv recovering damages for injury to 
his land by the deposit of such waste thereon in times of high water, 
where such Injury did not commence until a short tlme before action 

'For other cases see Bame topic & { NtruBBB in Dec. & Ami Digs. 1907 ta date, A Rep'r lùdexe» 
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brought, and apparently not until the stream had become so flUed with 
the dust and waste that it was stirred up by the flood waters and car- 
rled over the land in Unies of overflow In injurions quantities. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dlg. § 46 ; Dec. Dig. 
§ 15.*] 
2. Limitation of Actions (§ 55*) — Acckual of Rioiit or Action— Injuey to 

PfiOPEBTY. 

An action by a riparian owner on a stream to recover damages for in- 
Jury to bis land by the deposit thereon in times of high water of stone 
dust and waste discharged iuto the stream from defendant's soapstoiie 
manufactory several miles up the stream is not barred by a iive-year stat- 
ute of limitation because the manufactory was permanent in character 
and had been built and in opération for more tlian five years, during 
which time it had discharged its waste Into the stream in the same 
nianner and to the same extent, where the Injury to plaintifC's land was 
not an obvions and necessai'y resuit of such opérations, and did not com- 
mence until within flve years before suit, and not until the waste had 
so accumulated in the stream that it was raised and carried over, and 
deposited upon, the land in In.i'urious quantity in times of overflow. 

riîd. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
305; Dec. Dig. § 55.*] , 

In Error to the Circuit Court of the United States for the Western 
District of Virginia, at Charlottesville. 

Action at law by L,. Skipwith against the Albemarle Soapstone Com- 
pany. Judgment for défendant, arjd plaintiff brings error. Reversed. 

This is a civil action of trespass on the case brought by the plaintiff in 
error, plaintiff below, L. Skipwith, against the Alliemarle Soapstone Company, 
défendant , in error, défendant below, a corporation seeking to recover dam- 
ages for pollution of the waters of a stream, and for injuries to plaintiffs 
lands lying along the stream: ïhe plaintiff in his déclaration, allèges that 
he is owner of a farm situated in Albemarle eounty. Va., upon which he 
lives and carries on the business of an agriculturist. and that about 50 or 
fiO acres of his farm consists of bottom lands located on what is known as 
"Eppes creek," which is a running stream, and in its natural state was un- 
poUuted and pure, and furnlshed water for the stock of the plaintiff, and also 
for agricultural purposes; that at fréquent intervais the sald stream over- 
flowed its bankg and flooded the lands of the plaintiff, and thereby was con- 
diiclve to the improvement of the bottom lands and beneflted them for agri- 
cultural and grazing purposes ; that the défendant in operatlng a soapstone 
n)lll erected on the waters of the said stream some four or flve miles above 
the lands of the plaintiff had poured and washed into the stream, and at 
points on its branches, great quantities of soapstone dust and débris, and 
tailings from quarrying, mining. sawing. and milling soapstone, which sub- 
stances are stérile and unwbolesome ; that tbey polluted the water of the 
stream, and that the accumulations of soapstone dust, débris, and tailings 
which had settled in the bottom of the stream and its brandies were lifted 
and cliumed by the freshets and overflow of the said stream and carried 
upon the lands of the plaintiff and there deposited, which resulted in in- 
juring the land to the extent that it became unflt for agricultural or grazing 
purposes. and plaintiff laid hl.s damages at SôOO for pollution of the water, 
and $4,500 for in.iury to bis land- The défendant entered . Its plea of not 
guilty, and thereby raised tbe gçneral issue, and also flled four several spé- 
cial pleas. The plaintiff objeçted to the flling of pleas %■ 3, and 4, and the 
objection to No, 3 was sustained, and to 2 and 4 oyerruled by the court, to 
which ruling the plaintiff duly excepted. Tttiis the casestood for trial upon 
the gênerai plea of not guilty and upon the spécial pleag. .The facts as set 
ont in the spécial pleas were. In substance, that the d,efendant was owner in 
fee slrpple of a large tract of land lii Albemarle eounty, situated upon the 
waters of Eppes preelt about fàur nilles àboye the lands pf ,the plaintiff, on 

*For ptber casés see^ame topic Sf §,numbee in Dec, & Am. Digs. 1907 to.date, & Rep'r Indexes 
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whicli tract thei'e were valuable deposlts of soapstone, and that in 1S83, 24 
years prior to the bringing of plaintilï's suit, tbe défendant liad constructed 
and put in opération upon its land a costly, valuable, and permanent nilU 
and manufactory for the quarrying, sawing, worklng, and niillhig of soap- 
stone ; that the manufactory and mill consisted of extenslve buildinss and 
structures and costly machinery and appUances, constructed, erected, and 
put in opération at a great expense and outlay for the sald purposes, and also 
substantlal and permanent in its character, and that more than 20 years liad 
elapsed froni the érection and commencement of the opération of the said 
manufactory before the bringing of plaintiff's suit ; that the said manufactory 
had continued to be operated without interruption from the time of its com- 
pletion aforesaid, and to the same extent, for more than 20 years ; and that 
the substances complained of were cast into the stream by the défendant 
through and by means of the said mill, manufactorj', machinery, and ap- 
pliances and continuously in the same manner without interruption, and that 
the casting of said soapstone, tailings, etc.. into the waters of the stream were 
the neeessary resnlt of the opérations of the said manufactory. The jury 
returned a verdict for the défendant, basing it on instruction B given by the 
court at the instance of plaintiff, as follows: "The court instructs the ,iury 
that if they shall believe from the évidence that the amount of soapstone 
diseharged into tlie stream by the défendant lias been materially inereased 
within the flve years precedln.ç May 27, 1907, then they may find for the plain- 
tiff and assess his damages at sueh amount as they shall believe from the 
évidence he has suffered by reason of such increase, although they may dé- 
termine that uo recovery can be had for damage suffered from that amount 
which was being diseharged on and prlor to Jlay 27. 1902." The case comes 
hère by writ of error at the instance of the plaintiff below for review. 

H. W. Walsh and Daniel Harmon, for plaintiff in error. 
William O. pife and George Perkins (Moon & Fife and Perkins & 
Perkins, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

BOYD, District Judge (after stating thé facts as above). The fore- 
going synopsis of the facts in the case and the pleadings will give 
a gênerai undenstanding of the nature of the action. However, a 
référence to other facts and circumstances involved will be had in the 
course ôf our discussion of the points which arise. It may be said 
in the outset that the three défenses set up by the défendant were first, 
a plea of not guilty, which, under the Virginia practice in an action 
of trespass on the case for damages, raises the gênerai issue. The 
first spécial plea was that by the uninterrupted use of the waters of 
Eppes creek for more than 80 years the défendant had acquired a 
right to such use by prescription, and the other spécial plea was that 
the use of the stream in the opération of the mill of the défendant 
was neeessary ; that the structure was permanent in its character, 
and that the waste therefrom had been diseharged into the waters of 
the stream continuously from the time that the opérations began, and 
that, therefore, if the discharge of such waste into the stream was 
a nuisance, it was a permanent one; that the injury therefrom was 
direct, immédiate, and complète, and that the damages therefor, if 
any resulted^, ,should hâve been measured in a single action; and 
that under; the Virginia law the plaintiff was barred to bring his ac- 
tioif; after tbe lapge of iive; years from the time the opération of the 
mill began.' 

185 F.— 2 
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We could find no error in this case if the spécial défenses set up 
by the défendant were applicable to the facts which are uncontro- 
verted or to the cause of action set forth in plaintifï's déclaration al- 
leging injury to his land, for, as relating to the principles involved 
in the défenses, the law was correctly stated by the learned trial judge. 
We are of the opinion, however, that to adopt thèse défenses, or to 
try the case upon the theory that they, or either one of them, could 
be sustained as against the plaintifï's alleged injury to his land was 
error. 

We will consider first the question of right by prescription. Had 
the conclusive presumption of such right in défendant arisen by the 
lapse of time? Take it to be true that the défendant in the contin- 
uons opération of the soapstone mill, which was a permanent struc- 
ture, had discharged into the upper waters of Eppes creek the dust, 
tailings, etc., from the mill from the time the opérations began in 
1883, and that such discharge was necessarily conséquent upon such 
opération, can it be said that the use of the stream for this purpose 
was adverse to the right of plaintiff, who is a riparian owner four 
miles below to hâve his lands lying on the stream protected from in- 
jury? Even if the right to dump the waste from the mill into the 
stream, and thereby pollute its waters and render them unfit for use 
by owners below had accrued to the défendant by reason of user for 
this purpose for a sufficient period, we do not think that this carried 
with it the further right to flood the lands of such owners with ex- 
traneous substances which sterilized the soil and injured their value, 
for it is not suggested that such resuit was immédiate, or that it was 
in any wise anticipated. In order to give a prescriptive right to the 
use of the waters of a stream for a particular purpose, or to privilèges 
on or over the lands of another, the use must be adverse for the 
time prescribed by the local or gênerai law. 

When did the use of the waters of the stream by défendant for 
the discharge of the soapstone waste in operating the mill become 
adverse to the rights of plaintifï with respect to injury resulting there- 
from to his land? It cannot be said that such was adverse to plain- 
tifï in this respect in the outset, because there has been no suggestion 
that the settlings of soapstone dust discharged into the stream in the 
opération of the mill were to be lifted by the waters and floated over 
and deposited upon the lands lying along the banks of the stream. 
There can be no adverse user until there is at least some évidence 
of the right or interest to be aiïected thereby. It follows, then, that 
whilst the défendant may hâve acquired a prescriptive right to the use 
of the stream in the opération of its soapstone manufactory, and to 
discharge the waste from the mill into the waters which has ripened 
by length of time into a conclusive presumption of a grant for that 
purpose, this right is confîned to the waters of the stream for that 
usé alone, and cannot be extended so as to cover injuries to adjoining 
lands which were unkrioWri, and could not hâve been reasonably àMi- 
cipated at the commencement of the opération of the Structure^ and 
which were not dèvelbped until the lïlill had been in Operatipn for 
many years. 
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The title of one person to a right upon or over the lands of another 
by prescription is derived by purchase, and présupposes, by reason of 
the lapse of time, that originally the landowner had made a grant for 
the right claimed, and, as we hâve said before, the period of time upon 
which a prescriptive right is based cannot begin to run until the ex- 
ercise of the right is adverse to the owner whose property is to be 
afifected by it. How, therefore, could a presumption be raised that 
the owner of the plaintifï's lands had conveyed to défendant the right 
to injure portions of it lying along Eppes creek by overflowing it 
with soapstone dust, and thus destroying its fertility more than 20 
years before the bringing of plaintifï's suit, when so far as the facts 
appear in the case there was no such injury to the lands in question, 
actual or apparent, until very recently before the bringing of plain- 
tifï's suit? 

As rdating to the défense of prescriptive right set up by the de- 
fendant, and at the request of défendant, the court instructed the jury 
as follows: 

"The court instruots the jury that If they believe froin the évidence that 
the défendant has, under a claim of right to do so, used the waters of Eppes 
creek and of its tribu tary, Beaver Dam creek, in the raanner and to the ex- 
tent complained of in the déclaration for the period of 20 years prior to the 
27th day of May, 1907, and that such use of the same by the défendant has 
been open, exclusive, continuons, and adverse to the plaintifC, or those under 
whom he claims, for the said period of 20 years, then this afCords a conclu- 
sive presumption of right in the défendant to use the stream In the manner 
aforesaid, and the jury must flnd for the défendant." 

Plaintifï's counsel excepted to this instruction, and one of the er- 
rors assigned is based thereon. The substance of plaintifï's évidence 
was, following in line of his déclaration, that this dust and waste which 
was discharged into the watets of the stream in the opération of the 
mill of the défendant had gradually accumulated in the stream from 
time to time until eventually, as stated, it had been washed up and 
churned by the freshets and carried upon plaintifï's bottom land, re- 
sulting in the injury thereto complained of. Defendant's testimony 
was mainly directed to establishing the fact that the discharge of the 
waste into the stream was a necessary conséquence of the opération 
of the mill, had begun with the completion of the structure, and had 
continued in practically the same degree from that time, and it was 
cxpressly denied by the défendant that the plaintifï's land had been 
afïected as alleged. In view of what we hâve said, we are of the 
opinion that this instruction was erroneous, not as a gênerai proposi- 
tion of law, but as applying to the facts disclosed by the testimony. 

We come now to defendant's second spécial défense, that the in- 
jury for which plaintiflf seeks damages was such as was necessarily 
conséquent upon, and immediately resulting from the construction, 
use and opération of its plant, which was permanent, and that the 
use of the stream for the discharge of its waste was continuons^ and 
that a single action for such damages should hâve been brought with- 
in the limit of five years from the time opérations began as prescribed 
by the Virginia la^y. What we hâve said with référence to the use 
of the stream by the défendant as a means of discharging the waste 
from its mill, so far as relevant, may be considered hère. Permanent 
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injuries to land such as we are considering are those which are im- 
médiate and necessarily resuit from the opération of or use of a per- 
manent plant or structure, and continue as long as the opération goes 
on. Damages for such injuries are readily apparent, reasonably cer- 
tain, and therefore ascertainable in one action, but injury which can- 
not be anticipated, and which results from happenings which may or 
may not take place, is not of the permanent character contemplated 
for recovery in a single action. Such damages in the outset are only 
spéculative or conjectural, and the injuries upon which they are based, 
if such resuit, constitute a new cause of action whenever they oc- 
cur. The défendant, in support of this défense, relies upon the déci- 
sion of the Court of Appeals of Virginia in the case of Hot Springs 
Company v. McCray, 106 Va. 461, 56 S. E. 21G, 10 L. R. A. (N. S.) 
465. In that case the court holds that: 

"When, by wrongful acts, a permanent nuisance îs created, and the in.iury 
therefrom Is direct, immédiate, and complète, so that the damages can be Im- 
mediately measured in a single action, the statute of limitations will begiu 
to run fi'om the création of the nuisance." _ 

We are not at variance with the principle decided in that case, but 
we are of the opinion that the case hère does not come within its 
purview. The Virginia Court of Appeals in the décision cites Troy 
V. Cheshire, 23 N. H. 83, 55 Am. Dec. 187, which clearly defines the 
distinction between a permanent nuisance for which damages may 
be recovered in a single action and such nuisances or injuries as may 
in some event" resuit from the same cause, but for which several ac- 
tions may lie. We quote from that case as follows: 

"WTierever the nuisance Is of such a character that Its continuance la 
necessarily an injury, and where it is of a permanent character, that will 
continue without change from any cause but human labor, there the damage 
is an original damage and may be at once fully compensated, since the in.iured 
person has no means to compel the Individual dolng the wrong to apply the 
labor necessary to remove the cause of injury, and can only cause it to be 
done, If at ail, by the expenditure of his own means. But where the con- 
tinuance of such an act is not necessarily injurions, and where It Is neces- 
sarily of a permanent character, but may or may not be injurions, or may 
or may not be continued, there the injury to be compensated in a suit is 
only the damage that has happened. Thus, the individual who so managex 
the water he uses for his mills as to wash away the soil of Ms neighl)or is 
tiaile at once for ail the injury occasionecl i-y its removal, hecauso it is in 
its nature a permanent injury; but, if his xcortcs are so ooustructcô, that upon 
the récurrence of a similar freshet the water will prohahly wash away more 
of the land, for thii there can 6e no recovery until the damage has actually 
arisen, hecause it is yet contingent tchether any such damage will ever arisc." 

The latter clause of this quotation, as we think, is substantially our 
case. Suppose, in order to présent the question plainly, that when the 
mill was completed and put in opération this plaintiiï, or the then 
owner, had brought his suit for damages to land which was located 
on the stream four miles below, and declared that the conduct of the 
business of the mill, and the discharge of its waste into the waters of 
Eppes creek above, had injured the land by the overflow and the de- 
posit thereby of stérile substances thereon, what would hâve been the 
answer to his déclaration? Undoubtedly that no damage had result- 
cd to him in that respect, and that there was no reasonable ground 
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•upon which to assume that such would resuit. There would hâve 
been no tangible or definite basis upon which to estimate damages, 
and his action would therefore hâve been prématuré. 

The Hot Springs Case is readily distinguishable from the one we 
hâve under considération. In that case the Hot Springs Company con- 
structed a sewer System for use by the hôtels and other houses at 
what is knpwn as Hot Springs, Va. The sewer was so constructed 
that it emptied into Hot Springs Run, a stream which coursed through 
plaintiff's land a short distance below the mouth of the sewer. The 
plaintiff waited until the sewer had been in opération for more than 
five yeàrs, and then brought suit, not for in jury to the land, but for 
damages for the pollution and befouhng of the water of the stream 
so as to render it unfit for use. The Court of Appeals of Virginia 
said substantially that the sewer was a permanent structure; that 
the emptying of its contents into the stream was continuons with its 
use, and therefore it was a permanent in jury to the waters of the 
stream ; and that the suit for damages for this cause should hâve been 
brought within the five-year Ismit. There is no analogy between that 
case and this. The efifects of emptying a large sewer into a stream, 
especially one of small proportions, is a matter of common knowledge, 
and everybody understands that the waters of a stream become from 
such use so polluted as to be unfit for many ordinary and necessary 
purposes. But hère, whilst the plaintiff alleged that this soapstone 
deposit polluted the waters of Eppes creek, his demand for damages 
is based principally upon the alleged in jury to his bottom land, and 
his allégation, further, is that the in jury to his land was caused by 
the accumulation for years of the waste from the mill in the stream, 
and that it was lifted by the freshets and left on the land. The fol- 
lowing was the instruction to the jury on this point given at the re- 
quest of défendant: 

"If the .1ury belleve from the prépondérance of the évidence that the in- 
jury eomplained of in the déclaration cornes about from the use made by 
the défendant of its plant, and that such use of said plant necessarlly oper- 
ated to produce the injury eomplained of, and that said plant is permanent 
in cliaracter, and that the same use, in the same manner and to the same 
extent that is novv eomplained of was made of said plant more than five 
yaars prier to the 27th day of JNIay, 1907, they should flnd for the défendant." 

The court went further to instruct the jury as to what was neces- 
sary in order to constitute the plant of défendant a permanent one, 
but this is not material in our view of the case ; our conclusion being 
that it was error to advise the jury that the principle laid down ap- 
plied to plaintiff's cause so far as the alleged injury to his land was 
concerned. It is readily to be observed from the verdict returned what 
the jury had in mind. As has been stàted, the verdict was based on in- 
struction B, which is copied above. This instruction, it is true, was 
given at the request of plaintiff, but it was no doubt sought by him 
as a dernier resort after the court had adopted as the law of the case 
the above instruction requested by the défendant. It is évident that 
the jury concluded that the plaintiff was not entitled to recover at ail 
unless the discharge from the mill into the waters of the stream had 
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been increased within five years of the bringing of his suit. We do 
not regard this as important, because it is our opinion that it made 
no différence so far as the injury to the lands was concerned whether 
the quantity of soapstone dust, etc.j discharged into the stream had 
been increased or decreased. Plaintiff's cause of action arose when 
the injury to his land occurred as a resuit of the accumulation of thèse 
substances in the stream, and not before. So far as the alleged dam- 
age to the land was involved, it should hâve been tried and submitted 
to the jury upon the issue of fact raised by plaintifï's déclaration and 
defendant's gênerai déniât: In other words, we think that the pleas 
of prescription and the five-year limit should hâve been ôverruled, 
and plaintiiï permitted to go to the jury upon the sole question of 
whether or not his lands had been injured by causes alleged, and, if 
so injured, to what extent ïn damages. 

Our conclusion, theref ore, is thàt the judgment of the Circuit Court 
should be; reversed and the case remanded, to the end that a new trial 
may be had in accordance with the views herein expressed. 

Reversed. 



DBNINGER et ux. v. AMEEIOAN LOCOMOTIVE CO. 
(Circuit Ctourt of Appeals, Third Circuit February 6, 1911.) 
' No. 1,379. 

1. Masteb and Servant (§ 103*) — Injusies to Seevant — Dangeeotjs Ma- 

OHINEBYr-CAKE REQUIEED. 

Where a master employs a servant to operate a complîtated machine 
whicti Is exceedlngly dangerous unless operated in a partlcular manner 
or continuously equipped with an automatlc safety appliance, the master 
owes a primary nondelegable duty to the servant to keep the place and 
the machine reasonàWy Safe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 175; 
Dec. Dig. § 103.*] 

2. Masteb and Sebvant (§ 286*) ^ Injubies to Sebvant — Dangerous Ma- 

chine— Négligence — Question fob Juey. 

In an action for deàth of a servant by being struck by the lever of a 
machine, whether the master was négligent In equipping the machine 
with a lever instead of a wheel, and in permitting its opération without 
an automatic safety appliance with which It had been previously equipped, 
held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1010-1050; Dec. Dig. §286.*] 

3. Masteb and Sebvant (§ 265*) — Pbesumption of Due Oare. 

Where décèdent was struck and klUed by an Involuntary opération of 
a lever connected with a locomotive frame slot cutting machine, there 
was a presumption that he was In the exercise of due care when he was 
killed. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908; Dec. Dig. § 265.*]- 

•For other cases see game tapie & i nvmbbr in Dec. & Am. Digs. 1907 to date, & Beo'r Indexes 
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4. Master and Sebvant (§ 289*)--Death or Seevant— Conteibutoet Négli- 

gence — Question fob Jury. 

In an action for death of a servant by being struck by the lever of a 
locomotive frame slot euttlng machine, évidence held to require submis- 
sion of the issue of decedent's contributory négligence to the jury. 

[Ed. Note. — ror other cases, see Master and Servant, Cent. Dlg. §§ 
108&-1132; Dec. Dlg. § 289.*] 

5. Mastee and Seevant (§ 226*) — ^Death oï Seevant— Assumed Eibk— Négli- 

gence OF Mastee. 

While a servant assumes the ordinary rlsks Incident to his employment, 
he does not assume the rlsk of danger resulting from the master's négli- 
gence in equlpplng a dangerous machine wlth a lever instead of a wheel 
and in permittlng its opération without a safety devlce. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. |§ 659- 
667 ; Dec. Dig. § 226.* 

Assumption of risk incident to employment, see note to Ohesapeake 
& O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

6. Death (§ 55*) — Pi,eading—Amendment— Damages. 

In an action for the alleged wrongful death of a minor, the court be- 
fore trial properly permitted plaintiffs to amend their statement of claim 
80 as to all^e that by reason of defendant's wrongful acts plaintiffs 
were caùsed expense of $312 for burying décèdent, their son ; that they 
also lost the beneflts derived from his wages whlch he paid to them ; 
and that by reason of the situation they had reasonable expeetàtlon of 
pecunlary profit from the continuance of his life after he arrlved at âge. 

[Ed. Note. — For other cases, see Death, Cent Dig. § 72 ; Dec. Dig. § 
55.»] 

7. Mastee and Servant (§ 270*) — Unsafe Appliancb — Evidence — Peior 

SiMILAR OCCUBEENOES. 

Where, in an action for the death of a servant by the Involuntàry op- 
ération of a lever connected with a locomotive frame slot cutting ma- 
chine, défendant introdueed évidence that after prior simllar accidents 
it had substltuted a wheel for the lever, vchich was claimed to be more 
safe, such évidence could not bé Ignored as bearing on the question of 
négligence in a subséquent change back to the lever. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent. Dlg. §§ 918- 
927; Dec. Dig. § 270.*] 

8. Death (§ 86*) — Death of Son— Damages foe Dobs or Contribution Aft- 

ee Majoeitt. 

Under the Pennsylvanla act of 1855 (P. L. 309), authorizlng parents to 
recover for the wrongful killing of their miner children, they could not 
recover for loss of expected contributions by deceased after he would 
hâve attained his majority. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §| 112-119; Dec. 
Dig. § 86.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by August Deninger and another against the American Loco- 
motive Company. Judgment for défendant, and plaintiffs bring error. 
Reversed, and judgment ordered on verdict for plaintiffs for a speci- 
fied sum. ■ ■ • ■ ■ • . 

•For other cases eeé same topic & S nuh;ber In Dec. & Am. Dl^s. MOT to date, & Rep'r Indexes 
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Tlic following is a photograph of the machinery in question: 




R. T. M. McCready, for plaintiffs in errer. 

D. A. Reed (Smith, Shaw & Beal, of counsel), for défendant in 
■error. 

Before GRAY and LANNING, Circuit Judges, and McPHER- 
SON, District Judge. 

GRAY, Circuit Judge. Suit was brought in the court below by thc 
plaintiffs in error, under a statute of the state of Pennsylvania (Act 
April 26, 1855 [P. L. 309]} which provides that the "persons entitled 



DENINGER V. AMERICAN LOCOMOTIVE CO. 25 

to recover damages for any injury causing death, shall be," among 
others, the "parents of the deceased." 

The statement of claim avers that the plaintiffs' son, August Den- 
inger, Jr., aged 20 years and 5 months, wasj at the time of the injury 
thereinafter stated, and had been for a long time prior thereto, em- 
ployed by the défendant as an apprentice in the defendant's locomotive 
Works and machine shop, in the Western District of Pennsylvania, and 
was then and there learning the trade of a machinist, as such ap- 
prentice, in the charge and under the instruction of the defeftdant. 
That it was the duty of the défendant, under the circumstances, to 
provide said apprentice at ail times with a safe place in which to work 
and safe and proper machinery, tools, and appliances with which to 
work as well as to use due and proper care in the instruction of sai^l 
apprentice in his duties and in the use of the machinery with which 
it was his custom to work, and to protect him from injury in his said 
employment. The défendant is then charged with having disregarde 
its duty in this behalf, and negligently allowing the machinery with 
which said apprentice was required to work, and the place of said. 
apprentice's employment, to be improper and unsafe, and to become 
out of repair and in an unsafe condition. That, as a resuit of the nég- 
ligence so charged, said apprentice was struck and instantly killed 
by a part of the machinery with which he was working with due care 
on his part. 

The matériel facts disclosed by the record sent up with the writ of 
error, are as f ollows : 

Plaintiffs' son, August Deninger, Jr., a minor within seven months 
of his majority, as stated by the plaintiffs, and employed as an appren- 
tice by the défendant, was instantly killed December 14, 1907, by 
having his skull crushed by the accidentai révolution of a steel hand 
lever, 41/2 feet long, which was one of a number of levers upon a 
f rame slotting machine, at which he was employed in the shops of the 
défendant. This machine was a very large and complicated one, and 
had recently been installed in the defendant's shop in place of one of 
les s size and power. Machines of this character were used to eut slots 
in the heavy steel frames of locomotive engines. This opération re- 
quired great power for driving the tool through the heavy steel ma- 
terial, and great accuracy in the adjustment of the cutting tool. This 
made necessary the complicated machinery spoken of, as well as the 
great weight of the machine which was said to be about 65 tons. It 
is difficult to appreciate the situation created by this pondérons ma- 
chine for those who operated it, without the photographs and dia- 
grams presented at the hearing of the case. 

It appears that there were three of thèse slot cutting machines in- 
stalled and grouped together, to be operated at one time upon the 
long steel locomotive frames that were to be slotted at différent parts 
thereof. Thèse machines were run by electric power, and the so- 
called feed wheel that communicated, by its backward and forward 
motion, the up and down movement of the heavy cutting tool that eut 
the slot in the steel frame, had imparted to it this reciprocating mo- 
tion by certain dogs connected with a rocker arm near the upper part of 
its periphery. Near the lower part and at one side of this feed wheel, 
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a fixed shaft extended outward and parallel to the axis o£ said wheel 
for a short distance. On this shaft was a sleeve, so fitted as to revolve 
easily around it. To the inner end of the sleeve, a small pinion wheel 
was so attached as to revolve with the sleeve. By moving this sleeve 
forward or backward, the pinion might be engaged or disengaged with 
the cogs of the feed wheel. The purpose of this arrangement was 
that, when the power was not being used to move the cutting tool in 
the direction of an additioijal eut in the material, upon which it was 
being «operated, it might be moved, for the making of slighter cuts. 
with greater accuracy than could be done by the rocking motion of 
the feed wheel. This was accomplished by placing a hand lever on 
the end of the sleeve, with means for attaching it to the sleeve, so 
that the operator could, by moving this lever, move the sleeve and 
therefore the pinion, when in engagement with the feéd wheel and 
thus regulate with greater nicety the size of the cuts made by the 
cutting tool. This hand lever was about four and a half feet long 
and hung down normally from the end of the shaft, so that the shaft 
and sleeve must hâve been something more than four and a half 
feet from the ground. The lever at its upper end had on it a collar 
which slipped over the shaft and the movable sleeve. It was so con- 
structed as to fit loosely enough not to move or revolve with the sleeve, 
unless an attachment was made thereto. This attachment consisted of 
a pawl with two arms in the collar of the lever, which oscillated on a 
pin, and either arm could be pushed into a ratchet on the sleeve, 
thereby so attaching the lever to the sleeve that one who held the 
lever could move the sleeve thereby. As the pinion was so much 
smaller than the feed wheel, it is obvions that when this lever, in en- 
gagement with the sleeve, was moved by hand, backwards or forwards, 
the pinion engaging the feed wheel produced a movement of the lat- 
ter in a very small arc of its circumference. But if, when the feed 
wheel should be in engagement with the pinion, power shovild be ap- 
plied by the rocker arm to give the comparatively large reciprocating 
motion to the feed wheel, the révolution of the pinion and sleeve 
caused thereby might be many times multiplied, and the conséquent 
révolution of the hand lever, if it happened to be in engagement with 
the sleeve, would necessarily be of the terrifie velocity testified to by 
the witnesses. Each of thèse three groups of slotting machinery was 
equipped, in addition to the shaft, sleeve, pinion, and hand lever, just 
described, with two other levers, further along but adjacent thereto, 
called power levers, and the operator at each of thèse groups was re- 
quired to regulate the power by thèse levers as well as, when the power 
was ofif, to bring the pinion into engagement with the feed wheel, by 
pulling the sleeve forward and adjusting the haiidle bar so as to be in 
engagement therewith, for the purpose of so moving the pinion as to 
make the more délicate cuts by the cutting tool, as occasion required^ 
When this opération was through, the operator was required to push 
the sleeve back, so as to move the pinion out of engagement with the 
feed wheel bef ore turning on the power. 

It therefore appears from the évidence, that the operator, standing 
in front of one of thèse cutters, had devolved upon him a duty requir- 
ing constant attention to control the power of the feed wheel, as com- 



DENINGER V. AMEKICAN LOCOMOTIVE CO. 27 

municated by the rocker arm to the feed wheel, by the levers on his 
left, and, as occasion required, to bringf the pinion into engagement 
with the feed wheel, having been careful to turn the power off before 
doing so, then to place thé collar of the lever arm in engagement with 
the sleeve, for the purpose of moving the feed wheel by the pinion 
attached to the sleeve. 

The évidence shows that this machine, which, as we hâve said, re- 
placed a smaller and less powerful machine, was built for the défend- 
ants by an experienced and reputable firm engaged in the business of 
making such machine tools. The head draughtsman of this concern, 
one Wray, testified that he had had charge of the designing of the 
machine in question. It had been in testimony that in other machines 
prior to the use of the one in question, this sleeve and pinion had been 
worked and controlled by a wheel about 37 inches in diameter. Hav- 
ing been asked, 

"Will you State why the levers were used on the heads, for the purpose of 
uslng the machine by hand, Instead of some other devlce?" 

This witness said : 

"Well, a lever device is a very good devlce In the flrst place, In connection 
with the hand levers which I hâve heard mentioned hère this morning ; we flgur- 
ed on a hand wheel, thinldng it inight be advisable, but were f orced to give it 
up on account of the high rotative speed. We were afraid that the hand 
wheel, at the hlghest speed that It would be revolved, would burst. It would 
revolve somewhere in the neighborhood of 18,000 feet a minute, if the hand 
wheel was made equal to the diameter of the radius (sic) of this lever — with 
such speed as it would be necessary to use il." 

Whatever may be meant by "the highest speed that the hand wheel 
would be revolved," or by "with such speed as it would be necessary 
to use it," it gives some notion of what would happen, in the opinion 
of this witness, if the hand lever, under the same conditions, were 
revolved instead of the hand wheel. He also testified that hand wheels 
were sometimes geared on to the mechanism, and revolved every time 
the machine moved lengthwise, and sometimes they were loose on the 
sleeve and revolved only when they were in mesh. It does not appear 
f rom this évidence, or any other, why a wheel of convenient size, even 
if necessary to be moved with the application of more power, could 
not hâve been used on a sleeve to which it was not attachable by a 
rigid gear, so that, unless so attached, it would not revolve when the 
sleeve revolved. Certainly the révolution of a wheel of less radius 
than the hand lever, accidentally immeshed with the sleeve, if danger- 
ous at ail, would be much less dangerous than the wildly revolving 
lever accidentally immeshed with the revolving sleeve. It is hard to 
conceive a more dangerous place than would be created by this death 
dealing hand lever, if it should be engaged with the sleeve while the 
sleeve was revolving. 

The extraordinary danger that would ensue from such an occur- 
rence, seems to hâve been recognized by the designer of the machine, 
because he testifies to an automatic safety device in the shape of a 
hand grip at the handle end of the lever, which, when grasped by the 
operator, pushed up a rod in the hollow interior of the lever, that was 
conhêc'ted at its upper end with the pawl that, through the collar, 
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engaged.the ratchet oa the sleeve. This deyice was so arrangée! :that, 
when the handle oft^iç lever was grasped.by the operator, it neces- 
sarily pressed , the spring or projection connected with :the ' rpd, and 
thereby puslied the pawl into working connection with the ratchet on 
the sleeye. When pressure of the hand was released, the weight, of 
the rod and pressure of the spring were suffiicient to pull the pawl 
downout of, engagement. If sych a device was in working order, it 
would . seem impossible that an, accident could ever happent by the 
violent swinging of the lever when the pinion should becdme en- 
gaged with the feed wheel, as the sleeve would in such cases ;'evolve 
harmlessly within the collar on the upper end of the lever. Such a 
device properly âdjusted, and kept in working order, would absolutely 
insure tlie operator against such an occurrence as admittedly caused 
the death of the deceased. 

It is in évidence that the deceased had worked in the shops of the 
défendant since he was 14 years of âge; that when he was about 16 
he became an apprentice in .the machine shop, and worked steadily and 
industriously up until the time of his death ; that the machines in ques- 
tion were installed about six months prior to his death, and that for 
several weeks, he had assisted the operator at one of thèse machines. 
It is in testimony that of the prior operators, two had had their arms 
broken and one was killed, ail by the révolution of the hand lever 
which afterwards killed the deceased in this case. 

One Cooper, the shop engineer of défendant, while testifying that 
it would take a wheel 54,inches radius, or the same radius as the 
length of the hand lever, to work as easily as the hand lever would, 
and that a much smaller wheel took ail his strength to use it, also tes- 
tified as follows : 

"Q. Well, they hâve operated this very head hundreds of tiiues witb 9. 
wheel, haven't they? 
"A. I don't kuow. 

"Q. You hâve seen it operated hundreds of times with a wheel? 
"A. Yes, sir. 
"Q. What size wheel? 
"A. About 20 inches. 
"Q. Diameter or radins? 
"A. Diameter. 

"Q. Iiistead of 50 soine iiiches radius? 
"A. Yes, sir." 

And Wray, the head draughtsman and designer of the défendant 
Company, testified as follows : 

"Q. It was testified by Mr. Cooper that this head was operated hundreds 
of tinies with a wheel 2(> iuches iu diameter. How do you account l'or that, 
as against your opinion of a 7-foot wheel? 

"A. Well, probably on account of the fact that, after a machine bas beeii 
in use, ail the parts would loosen up considerablj', and the bearings are iu 
very much better shape. Of course the machine nmst be designed to operate 
at flrst ; and for that reason, we hâve to use a larger lever than it would 
require after the machine is brokeu in." 

One Bankowitch, a workman employed by the défendant, was called 
by the défendant and testified that he was then, January 11, 1909, 
working at the def endant's f rame slotter machine, and had been so 
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working for about two years. He testified to having been injured 
by the same lever that killed the deceased in this case, and was laid 
off in conséquence about six weeks. His injury occurred prier to 
the death of Snyder (anotherworkman killed by the same lever) and 
of Deninger. He returned in January, after thèse accidents. He 
testified as f ollows : 

"Q. After you came bnck to work, did ttiey use thèse levers? 

"A. They did Bot. 

"Q. That was after they put the wheel on, was it? 

"A. Yes, sir." 

And on cross-examination : 

"Q. When you came back in January, they were using a wheel iustead of 
thls lever? 
"A. ïes, sir. 

"Q. And hâve been using a wheel ever slnce? 
"A. Tes, sir." 

Such évidence, though sometimes objected to, when offered by the 
plaintiff, was hère introduced by the défendant and cannot be entirely 
ignored as bearing upon the question of the change from a compara- 
tively safe to a more dangerous appliance. 

Much reliance is placed by the défendant upon the fact that, after 
the death of Snyder, and the injury of the two other employés, a clip, 
which was simply a pièce of sheet iron bent in a half circle shape, 
so as to clasp the shaft, was placed thereon, its length extending 
from the boss on the end of the shaft to the end of the sleeve when 
the pinion thereon was pushed back out of engagement with the feed 
wheel, thus preventing, while in position, any possibility of the pin- 
ion being jarred into engagement with the feed wheel while in mo- 
tion. One Clise, who had worked on this machine just before the 
deceased was put in charge, and whose arm was broken by the ac- 
cidentai révolution of the lever, testified that the shaking off of the 
clip, by the vibration of the machinery, was liable to occur, though 
he had never seen this happen and there was no other testimony that 
it ever had happened. This clip, of course, was to be placed upon 
the shaft every time the pinion was pushed back out of engagement 
with the feed wheel, and the défendant strenuously contends that it 
was the duty of the deceased to use this sleeve protecting device, 
and that when it was so used, no accidentai and dangerous movement 
of the lever could occur. The defendant's superintendent seemed to 
think that the use of this clip device, after Snyder had been killed 
and the other two workmen injured, would make the machine what 
he flippantly called "fool proof." 

As has been shown, the only use of the hand lever and of its be- 
ing brought into engagement with the sleeve, was when, the power 
being off the feed wheel,' the sleeve with the lever on its end, was 
drawn out to the end of the shaft, in order that the pinion might 
engage with the feed wheel, which could then be moved by the hand 
lever shorter distances for thinner cuts than could be made by the 
power communicated through the rocker shaft. The danger was 
in the power not being turned off, or in coming on after it was turned 
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off, while the pinion was in engagement with the f eed wheel and the 
lever was in operative connection with the sleeve. It is true that, 
if when the sleeve was pushed back, so as to take the pinion out of 
engagement with the feed wheel, the clip was placed and kept upon 
the shaft, the sleeve, and therefbre the hand lever if it happened to 
be in engagement therewith, could not be revolved. It was necessary, 
however, in order to use the hand lever for the purpose for which it 
was provided, that the sleeve should be drawn forward, so that the 
pinion would be in engagement with the feed wheel. If, while the 
lever was in engagement with the sleeve, the power should be ac- 
cidentally turned on, the lever would be swung around through the 
space in front of the machine with the frightful velocity described in 
the évidence. It was presumably to guard against such a happening, 
that the automatic appliance above described, by which the pawl in the 
top of the lever could only engage with the ratchet on the sleeve 
when the operator had hold of the handle, was devised. At ail other 
times, the pawl was kçpt normally out of such engagement by the 
weight of the rod and the pressure of the spring on the handle. As 
the size of the collar at the upper end of the lever was such that the 
sleeve could c -,ily revolve within it, and could not actuate or be ac- 
tuated by the lever unless the pawl in the upper end of the lever was 
in engagement with the ratchet therein, the automatic device for 
so engaging it would seem to hâve been an absolute protection to the 
operator, if said device was kept in working order. It mattered not, 
so far as the danger of the operator was concerned, whether the 
sleeve was revolved by the power driven feed wheel accidentally 
or intentionally, because the hand lever, unless grasped in the man- 
ner described by the operator would remain out of engagement with 
the sleeve, which would harmlessly revolve within the collar at its 
upper end. It is in évidence that this automatic saf ety device was 
on the machine when it was installed, and that the former accidents, 
resulting in death and injury to the operators, were possibly occa- 
sioned by the said device being out of order. Clise, the last opera- 
tor who used it, requestéd that it be removed, because it was in the 
habit of sticking in the handle, and thus becoming incapable of effi- 
cient use. It was accordingly removed by the défendant, on the 
recommendation of Clise, just before the deceased was placed in 
charge of the machine. It cannot be denied that the danger of the 
place in front of the machine was enormously increased by the ab- 
sence of a properly working saf ety device, such as bas been described. 
There is no évidence to show that it could not hâve been so repaired 
and adjusted as to bave properly and continuously performed its 
function. Nor is there any évidence to show that there was any at- 
tempt made by the défendant to so repair it as to secure its safe opér- 
ation. It was simply removed, and the situation then was, that every 
time the lever was to be used for its properpurpose, the operator was 
obliged to use his fingers at the upper end of the lever to move the 
pawl into engagement with the ratchet, where it would remain until 
he used his fingers to pull it out of engagement. Hère, then, was 
another call upon his attention, in addition to others, which the dan- 
gers of the place exacted from the operator. The question at once 
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arises, was it à necessary or reasonable addition? Must net an em- 
ployer, to reasonably live up to his primary duty in this respect, con- 
sider a situation which might be called extraordinary, and protect 
where he can protect, by using the care required by such situation, 
an operator from dangers to which he may be exposed by reason of 
inadvertence or distractions which may happen to men of average in- 
telligence and prudence? 

Can it be said that, in view of the foregoing facts, the défendant 
had used ail the care that was incumbent upon it to use, in order to 
render the place in which the deceased was required to work, rea- 
sonably safe? To use that degree of care was the primary duty im- 
posed by law upon the défendant — a duty not to be avoided, and the 
responsibility of which could not be delegated. We think there was 
évidence, sufficient at least to go to the jury, as to whether the de- 
fendant had ,not f allen short of the degree of care required of it in 
the premises, by removing the automatic safety device operating, as 
described, in the handle and collar of the lever. The évidence shows, 
and it is admitted by the défendant, that the deceased came to his 
death by having his skuU crushed by the révolution of this hand 
lever. The pinion was then in engagement with the feed wheel, and 
the power must hâve been communicated from it to the pinion and 
sleeve to make the latter revolve. But this accidentai révolution of 
the sleeve would not hâve caused the hand lever to revolve, unless 
the pawl thereon had been engaged with the ratchet on the sleeve. 
It was equally clear that this could not hâve been the case, if the au- 
tomatic safety device had been attached to the hand lever and in 
working order. 

It is true, that by constant and unremitting attention to those pré- 
cautions which it is to be assumed he knew were necessary, the dan- 
ger might hâve been avoided ; but can a place and situation in which 
a servant is required to work be said to be reasonably safe, where 
possibly excusable distraction of'the operator's attention may cause 
the omission of some précaution necessary to his safety, and where 
the penalty of such omission is instant death or serious bodily harm? 
In the présent case, it seems to be established by the évidence that 
the deceased apprentice was fairly well acquainted with the opéra- 
tion of this large and dangerous machine, that he was intelligent, in- 
dustrious and faithful in the discharge of his duties, and there is a 
presumption that on his part he was in the exercise of due care at 
the time of the accident. It is true that the presumption of due care 
also obtains in favor of the défendant; but in this case, the question 
is, whether that presumption bas been rebutted by the évidence of 
the situation allowed by the défendant to exist. So serious a danger 
undoubtedly demanded from the défendant serious considération and 
attention, and the évidence fairly raises, we think, the question for 
the jury, whether, under ail the circumstances the duty imposed by the 
law to make reasonably safe the place in which the deceased was re- 
quired to work, has been properly performed by the défendant. 

The défendant, however, relies strongly upon the proposition that 
the risks of the situation were ail known to and appreciated by the 
deceased, and therefore assumed by him as. risks of his employment. 
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Certainly this is true of the ordinary risks inhérent in the employ- 
ment, but it is not true of a risk or danger arising f rom the default 
of the défendant. Whatever the risks assumed by a servant in enter- 
ing upon his employment may be, the one risk he does not assume, 
is that arising from the négligence of his employer. Whether the 
servant in a given case bas contributed, by his own négligence, to the 
négligence of the master, in causing the injury complained of, is 
another question, to be determined against him only by évidence suf- 
ficient to rebut the presumption of due care on the servant's part. It 
will be a question for the jury to say whether the deceased is to be 
considered in fault and to bave contributed to the accident causing 
his dea:th, because, while standing in front of this powerful machine, 
compelled to operate the levers controlling the power on the one hand, 
and on the other, to watch with unremitting attention the combination 
of the hand lever with theslèeve and pinion, and to take the detailed 
précautions necessary to avoid the dangers vve bave spoken of , he may 
iiave omitted, in a moment of inadvertence or distraction, some one 
of the précautions necessary to his safety. 

The law deals with men in their varions relations in life, as en- 
dowed with average intelligence and capacity, and recognizes their 
limitations, and that under certain circumstances, inadvertence and 
distraction may be excusable, where under other circumstances they 
would constitute a serions default. If, then, the absence of the au- 
tomatic safety device, which in efficient opération would bave pre- 
ventèd the accident, was due to a want of reasonable care on the 
part of the master, the risk arising from its absence was not one of 
the risks assumed by the deceased in entering upon his employment. 
Though this risk, arising from the négligence of the master, was 
not thus assumed, yet it is true that, if the deceased was aware of 
and appreciated the danger therefrom he might, by his own négli- 
gence in exposing himself thereto, bave contributed to his injury, 
and thus debarred himself from recoVery. But there is no affirmative 
proof of such négligence on the part of the plaintifï, and no fact re- 
terred to from which such négligence can be properly inferred as 
a matter of law. The facts and testimony bearing upon the question 
were however submitted to the jury with proper instructions by the 
court below. 

In considering, on the évidence, the question as to how far the 
primary duty of the master was performed, in providing the safe 
place in which to work and the' safe appliances with which to work, 
it must be remembered that there was no compulsion on the défend- 
ant to use this dangerous hand lever in the opération of its machine. 
There was testimony before the jury, to be given such weight as they 
determined justly attached to it, that thèse levers were first used in 
thèse new and large machines ; that this very head had been f re- 
quently operated with a wheel of moderate size, and that it bas been 
so operated ever since the accident. Obviously, the use of the wheel 
for the purpose that the lever was used for, would bave avoided ail 
the dangers attending upon the latter. The mère fact that it required 
more power to move a wheel of moderate diameter, would not neces- 
sarily excuse the défendant from adopting it, in view of the tragic 
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expérience in its own siiops with the iiand lever. No mère economy, 
pecuniary or otherwise, can excuse a master from the performance 
of the primary duty imposed upon him to make a reasonably safe 
place in which his servant is to work. 

This case was submitted to the jury by the learned judge of the 
court below, and with this évidence ail before it, it found a verdict 
in favor of the plaintiffs. A motion for peremptory instructions for 
the défendant was denied by the court, and after verdict, motion for 
a new trial and for judgment, non ohstante veredicto, was made by 
the défendant, which latter motion was granted by the court, and a 
judgment entered accordingly. We think this case should not hâve 
been so disposed of, and that there was évidence sufficient to go to 
the jury and to warrant the verdict rendered. 

The suit in this case was begun February 27, 1908, and after the 
case was at issue, and just before the jury was drawn, to wit, on 
january 8, 1909, by leave of the court, the plaintiffs filed the follow- 
ing amendment and supplément to their statement of claim : 

"First. By reason of the wrongful acts of the défendant, the plaintiffs were 
caused expenses in and about the burial of their said son in the sum of 
three hundred and twelve dollars, for which they claim a reeovery. 

"Second. The plaintiffs' said son, August Deniiiger, Jr., was a source of 
profit and advantage to the plaintiffs otherwise than froiB his wages earned 
in the services of the défendant. 

"Third. From the condition and situation of the plaintiffs, the condition, 
situation, character, health, habits, acts, statements and promises of their 
son, and the other conditions and eireumstances of their relationship the 
plaintiffs had a reasonable expectation of pecuniary profit and advantage 
from the continuance in life of their said son after his arrivai at the âge of 
twenty-two years, and throughout the whole of the remainder of his life time 
and of the lives of them and each of them, as well as from his continuance in 
life up to the âge of twenty-one years. 

"Wherefore the plaintiffs ask damages as aforesaid." 

The making of this amendment was objected to by counsel for the 
défendant, on the ground that it constituted a new cause of action, 
and as such was barred by the statute of limitations. This question, 
of course, is not raised in this writ of error, or in the assignments 
made under it. We think, however, the discrétion of the court below 
was properly exercised; that the amendment related to the same 
cause of action, to wit, the négligence of the défendant, and sought 
only to amplify the ground upon which damages were claimed, if in- 
deed such amplification was neeessary in view of the ground laid 
by the original statement of claim in that behalf. 

In the view hère taken, it is unnecessary to consider the other as- 
signments of error, in relation to the admission or rejection of testi- 
mony. It will be neeessary, however, to advert to the objection made 
to that portion of the verdict which awarded damages accruing after 
the minority of the décèdent. 

Under the instructions of the court, the jury separated their ver- 
dict into "Damages by reason of funeral expenses, $250. Damages 
during minority of décèdent, $310. Damages after minority of dé- 
cèdent, $3,000"— making the total damages $3,560. 

It is contended by the défendant that, under the décisions of the 
Suprême Court of Pennsylvania, the act of 1855 (P. L. 309), by 
185 F.— 3 
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which "the persons entitled to recover damages for any injury caus- 
ing death, shall be * * * parents of the deceased," has been so 
interpreted as to confine the recovery, in case of a suit brought for 
injuries resulting in the death of a minor child, to such damages 
only as accrued during the minority of such child, and arising out 
of the légal right of parents to its services, and that it is not permis- 
sible to recover damages founded upon a just expectancy of such 
services or pecuniary aid being voluntarily continued after minority. 
And that this is so, notwithstanding the fact that it is established by 
the Suprême Court of Pennsylvania that, under the act of 1855, suit 
may be brought by parents for damages resulting from the injury 
to an adult child, where the évidence shows that, from the conduct 
and déclarations of such child, in récognition of the parental relation, 
there is a just expectancy of continued pecuniary assistance and serv- 
ices during a reasonable period in the future; which also has been 
recognized by this court in the case of Scofield v. R. R. Co. (C. C. 
A.) 161 Ped. 911, as the law of Pennsylvania. 

It is évident, we think, that some difficulty exists in justifying the 
application of thèse varying rules to measure the damage in sction 
to recover for the death of a child. If the family relation exists at 
ail — either by opération of law or by the conduct of the parties — 
and if there is a reasonable expectation of its côntinuance, the prop- 
osition might be easily supported that compensation can only be ad- 
équate when it redresses the actual injury to such expectation. What 
may be the value of the expectation, will of course dépend upon the 
circumstances of each case. If the child be a minor and the évidence 
establishes satisfactorily an intention on his part to continue to sup- 
port his parents, they suffer an injury by his death which is not fully 
redressed if recovery be confined to the value of his services during 
minority. To illustrate by an extrême case: If a child, intending 
to continue the family relation and to support his parents after lie 
shall come of âge, be killed immediately before attaining his majority, 
the amount of damage will be negligible ; but if he be killed immedi- 
ately afterwards, the amount would certainly be increased, perhaps 
largely increased, while ail the other circumstances remain precisely 
the same. Nevertheless, it is possible to draw a distinction between 
the two situations, and in our opinion the Suprême Court of Pennsyl- 
vania has thus interpreted the act of 1855, as a brief review of the 
décisions will show. 

The first case on the subject is Pennsylvania Railroad v. Kelly, 31 
Pa. 373. The action was for injuries, and the trial judge instructed 
the jury that the daniages must be compensatory merely, and that 
compensation must regard the loss of services and the expense of 
nursing and professional treatment. The Suprême Court approved 
thèse instructions, saying; 

"Thèse were the grounds on which the father clalmed damages in his déc- 
laration, and they were the appropriate grounds on which to assess them. 
The father was entitled to the services of his child during minority, and by 
just so mueh as this injury impaired the value of that right, was he en- 
titled to compensatory damages. This was the only action he could ever 
maintaln, and ail his damages were to be assessed hereln. For surgical at- 
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tehtîon and nursing, hé was also entltled to compensation on the gênerai prin- 
ciple oî quantum meruit." 

And the judgment was reversed because thèse instructions were lost 
sight of elsewhere in the charge, the jury having been told that there 
was no absolute measure of damages, and that such a verdict might 
be given as they believed to be right to compensate the plaintiff for 
the loss and injury sustained. This instruction was criticized as 
f ollows : 

"But when such a disaster oceurs from a merely négligent performance of 
customary duties, and Involves no malicious motive whatever, the ruie of law 
Is that the father is entltled to compensation merely for the pecunlary loss 
he has sustained. Not compensation for his lacerated feelings or his dlsap- 
polnted hopes, for the law cannot compensate thèse In money, but pecunlary 
indemnity for pecunlary losses. What he spent to cure his boy, and what 
profit might hâve accrued to hlm from hls services, more than can be reallzed 
after the injury, are the proper éléments of a verdict." 

In Pennsylvania Railroad v. Zebe, 33 Pa. 318, a suit for death, the 
act was again considered. The court said that the statutory right 
given to the parents was new and independent, given by positive law, 
and not cast upon them by survivorship as for an injury to the dé- 
cèdent. It was for the wrong donc to the parents, and the measure 
of damages in the case of death resembled the measure in the case 
of injury. Pennsylvania Railroad v. Kelly was referred to, and the 
court added: 

"This is a rule of damage on a very kindred subject, and is scarcely dls- 
tinguishable from cases like the présent, except in estent of injury, and is, in 
essence, the principle of the cases already cited. From the autliorltles and 
reasons given, the jury, instead of the unrestralned license given them in the 
charge, in the assessment of the damages, should hâve been Instructed that, 
If the plaintiffs were entltled to recover, It was for the damage done in pro- 
ducing the death of the son, and that this was to be estlmated by the pecun- 
lary value to them of hls services durlng mlnority, together with expenses 
of care and attention to the deceased, arising out of the injury, funeral ex- 
penses and médical services, if any. This is the only pecunlary damage done 
to them, and this the law allows them to recover, if entltled on the facts to 
recover at ail." 

In Caldwell v. Brown, 53 Pa. 453 — also an action for death — the 
trial judge charged that: 

"The measure of damages is slmply the money value of this boy's services 
until he arrive at 21 years." 

He refused the following point: 

"The measure of damages is not to be conflned slmply to what wages the 
deceased might hâve earned durlng his minority, but may also include the 
advantage of his society and assistance at home out of active labor hours : 
and also the contingency of hls remaining at home and laborlng for his 
parents after he attalned his majority, as well as the ald they might rea- 
sonably expect from Mm in thelr old âge, even if he marrled." 

Saying : 

"It is the pecunlary value of the services of the boy alone durlng hls mi- 
nority that can be recovered." 

The Suprême Court approved thèse instructions as "clearly the 
law and a proper answer to the instructions praycd for," citing Rail- 
road V. Kelly and Railroad v. Zebe. 
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Lehigh Iron Co. v. Rupp, 100 Pa. 95, was also an action for death. 
The court said : ' 

"The damages recoverable are for tbe injury to the relative rights of tbe 
surviving members of tbe famlly, and are conipeiisatory , in ail cases except 
when tbere Is a bad motive, or clrcuinstances of aggravation, wbich would 
justif}' punitive damages. If tbe cblld was free by' âge, or émancipation, 
and living apart from bis parents, and in no way contributed tô tbeir sup- 
port, they could not maintain an action, for they suffered no pecuniary loss, 
and the famlly relation bad been dissolved to tbe extent of actual sépara- 
tion. But altbough the ehild was of full âge, if tbe family relation existed 
in fact, and the parents had a reasonaWe expectation of pecuniary advantage 
from him, they ean maintain the action" ' 

— citing Railroad v. Adams, 55 Pa. 499, and Railroad v. Kirk, 90 Pa. 
15, which will be referred to in a moment. 

"In an action for loss by death of a mlnor cbild. tbe parente can recover only 
the value of his services duriug minority ; Caldwell v. Erown, 53 Pa. 45,S. 
The chances of survlvorship, bis abillty and willinguess after be should be- 
come of âge to support others, are matters too vague to enter into an esti- 
mate of damages merely compensatory." ' 

And the court went on to déclare that, while the widow or children 
of the deceased are entitled to damages based upon his life expectancy, 
the rule was différent when a parent was suing for the death of a 
minor child: 

"Notwithstanding the repeated décisions that, for tbe death of a minor 
.shild, tbe parents can only recover the value of his services durlng minority, 
in addition to tbe expenses cailsed by the injury and death, tbe court in- 
structed the jury to eatimate tbe damages by the rule applicable in case of 
suit by the widow or children, and inasmuch as the Iron Company bad set- 
tled with and satisfied the widow, the verdict should be for one-half the es- 
timated damages." 

In Palmer v. Railroad Co., 218 Pa. 114, 66 Atl. 1127, it was decided 
that parents could not recover exemplary damages for the death of a 
minor child. This was the point of the décision, but the opinion re- 
fers with approval to Railroad Co. v. Kelly, Railroad Co. v. Zebe, 
and Caldwell v. Brown. Thèse cases were followed in Esher v. Rail- 
road, 28 Pa. Super. Ct. 393, a décision of the Superior Court (which 
is a court of intermediate appeal), where it was again decided that 
the measure of damages for the death of a minor child is the expense 
incurred by the parents by reason of the minor's death, and also the 
net value of his services during minority. 

Thèse décisions lay down a direct and positive rule, in the case of a 
minor. If, however, the child be an adult, a différent measure is ap- 
plied. In Pennsylvania Railroad v. Adams, 55 Pa. 499, where the 
child was 26 years old, it was decided, following several English 
cases: ' ;, 

"That if there be a reasohable expectation of pecuniary advantage, the de- 
struction of such expectation by négligence occasioning the death of the par- 
ty from whom it arose will sustain the action. This is the settled rule in 
England for the right of recovery where the family relation exists in fact 
but not in law, so far as maintenance or support is concerned." 

The court then refers to the case of a minor, saying: 

"What we sald in Railroad v. Zebe, 33 Pa. 318, is entirely consistent with 
thèse vlews. We were there speaking of a case in whicb the suit was for 
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occasioning the death of a mlnor. The légal rlght to his services waa In the 
plalntiffs, at least In the f ather, when the accident oecurred ; and upon that 
right the plaintlffs' recovery was allowed. It could not be known whether 
he would continue the relation after he came of âge or not, and as that 
ground of recovery was not before us, we referred only to thàt which was. 
In the case in hand the recovery was not upon the légal right to services, 
but upon an expectancy resulting from the voluntary continuance of the 
f amlly relation, and the expectation of the continuance of the support al- 
ready given. Quite a différent principle. This case does ïiot aid the plain- 
tlffs in error in the least." 

North Pennsylvania R. R. v. Kirk, 90 Pa. 15, was also thg. case of 
an adult son, and was decided without discussion, on the authority 
of Railroad v. Adams. To the same efïect is Blauvelt v. Railroad 
Co., 306 Pa. 141, 55 Atl. 857. In this circuit, Scofield v. Pennsyl- 
vania Co. (C. C.) 149 Fed. 601, was the case of an adult son, in 
which Judge Archbald refers to the two lines of décision, saying: 

"It is diffieult for me to reconcile thèse opposite and seemingly contradic- 
tory positions" 

— and following Railroad v. Adams and Railroad v. Kirk. His dé- 
cision was affirmed in 161 Fed. 911, this court saying that no error 
had been committed in following the construction given to the act of 
1855 by the Suprême Court of Pennsylvania: 

"That court has held that the existence on the part of plaintiff of a rea- 
sonable expectation of pecuniary beneflt from the deceased, and not nec- 
essarily support and maintenance, was the ground of recovery under the 
statute. This construction of the statute, flrst announced In Penna. K. R. v. 
Adams, 55 Pa. 499, has been followed in later cases," etc. 

We are bound by the Pennsylvania décisions, and are therefore 
constrained to hold that so much of the verdict as awards damages 
beyond minority cannot be sustained. 

The judgment is reversed with costs to the plaintiff s in error, and 
the Circuit Court is directed to enter judgment on the verdict for 
$560. 
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(Circuit Court of Appeals, Third Circuit. February 8, 1911.) 

No. 1,445 (47). 

1. Appeal and Erbob (§ 324*) — Necessaby Pabties— Summons and Sevïb- 

ANCE. 

In the fédéral courts, where there is a joint Judgment or decree agalnst 
several défendants, in a writ of error or an appeal from such judgment 
or decree ail the défendants must joln, unless it be shown that against 
those not Joining some proceeding in the nature of a summons in sever- 
ance has been taken, or that due notice has been served upon them by 
the défendant taking the appeal, and that such défendants hâve rafused 
to join therein. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ ISOft- 
1809 ; Dec. Dig. § 324.* 

When summons and severance of parties on appeal or writ of error is 
authorized or requlred, see note to City of Détroit v. Guaranty Trust Cb. 
of New York, 93 C. C. A. 608.] 

•For otlisr cases see same toplc Se i numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Appeal and Error (§ 324*) — Nkcessary Parties—.Toint Decbee. 

In a suit In equfty agalnst a uumber of défendants to détermine thelr 
several Interests, if any, In a judgment, and to obtain Its satisfaction, a 
decree granting such relief Is joint in substance, and unless there is a 
summons and severancc, or nptice and refusai, ail the défendants must 
Joln in an appeal therefrom. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1806- 
1809; Dec. Dig. § 324.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by F. Morse Archer, substituted receiver of the Amer- 
ican Alkali Company, against Thomas Pegram, Tyson Ibbs, and others. 
Decree for complainant, and défendant Ibbs appeals. On motion to 
dismiss appeal. Motion granted. 

See, also, 149 Fed. 515. 

Martin V. Bergen, Jr., and A. B. Stoughton, for appellant. 
Reynolds D. Brown and Malcolm L,loyd, Jr., for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. In November, 1905, Arthur K. Brown, sur- 
viving receiver of the American Alkali Company, filed a bill in the 
court.below against Thomas Pegram, A. R. Harvey and Ruth L. Har- 
vey, alien subjects of the King of Great Britain, residing in Liverpool, 
Englarid, the Commercial Development Corporation, Limited, a cor- 
poration organized under the laws of Great Britain and résident there- 
of, and E. J. Walker, receiver of said corporation and an alien subject 
of the King of Great Britain, and Tyson Ibbs, an alien subject of the 
King of Great Britain, residing in Eiverpool, England. 

The allégations of the bill, briefly stated, arcj that the American 
Alkali Company was a corporation duly organized under the laws of 
the state of New Jersey, in 1899 ; that the Commercial Development 
Corporation, Limited, is a corporation organized under the laws of 
Great Britain, and a résident thereof; that E. J. Walker is receiver 
of the said Commercial Development Corporation, Limited, and is a 
subject of the King of Great Britain ; that in September, 1903, Arthur 
K. Brown and Henry I. Budd were duly appointed receivers of the 
American Alkali Company, in the Circuit Court of the United States 
for the District of New Jersey; that prior to the said receivership, 
the American Alkali Company had given two notes to the Commercial 
Development Corporation for $30,000 and $20,000, respectively, as 
part considération for certain patent rights purchased by the Alkali 
Company from the Commercial Corporation. Thèse and subséquent 
transactions were carried on between the two by A. R. Harvey, a 
holder of a large majority of the stock of the Commercial Corpora- 
tion, and W. W. Gibbs, président of the Alkali Company. In consé- 
quence of subséquent financial embarrassments, the Commercial Cor- 
poration borrowed from Thomas Pegram, one of the défendants, 
£10,000, and gavé as collatéral security therefor the two notes above 
mentioned of the AlkaH Company. On thèse notes, a judgment 

'For other cases ses same topic & § number la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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amounting to $52,887.45 was obtained by Pegram against the Alkali 
Company, in the Circuit Court of the United States for the Eastern 
District of Pennsylvania, in 1903. Subsequently upon his demand, 
additional collatéral was given to Pegram, consisting, among other se- 
curities, of three notes, each for the sum of $15,000, made by W. W. 
Gibbs, président of the Alkali Company, to the order of A. R. Harvey, 
who, as stated by the court below, claimed ownership in one of thèse 
notes, dated August 19, 1901, and which he claims he assigned to Mrs. 
Harvey, who assigned it to her brother, one Tyson Ibbs, one of the 
défendants. Afterwards, in order to secure possession of thèse three 
notes, Gibbs substituted other securities, among which was a large 
number of shares of the Chloride Electrical Company. This stock 
having been substituted by Pegram as collatéral security for the three 
notes returned by him to Gibbs, was sold by Pegram, he realizing f rom 
the sale thereof, £6,000. 

The prayer of the bill was that the court might fix the true amount 
for which the défendant, Thomas Pegram, was entitled to recover and 
hold for his own use, in the judgment of $53,000 recovered by him 
against the American Alkali Comp^iny, and how much for the benefît 
of the défendant, A. R. Harvey, or the défendant Ruth L. Harvey, or 
the défendant Commercial Development Corporation, Limited, or its 
receiver, or some of them, and that the court might decree that the 
complainant, as receiver of the American Alkali Company, is entitled, 
vipon a distribution of the fund, to set off as against so much of the 
judgment of $52,000 as the défendant, Pegram, holds as trustée for 
any of the other défendants, certain amounts in the way of équitable 
or légal set-offs claimed by complainant against such défendants. 

After the filing of the bill, under the terms of a settlement made by 
complainant with Pegram, complainant received from Pegram an as- 
.signment of the equity of the Commercial Development Corporation 
in the notes in suit, upon the payment to him of a sum agreed upon. 
The Commercial Development Corporation being, as claimed by coun- 
sel for complainant, eliminated as a factor by the acquisition by com- 
plainant of any claim that it had on the notes, the only question left 
open was, whether "any one else, Sirs. Harvey for example, had any 
higher rights than the Commercial Development Corporation, and the 
controversy was therefore reduced to the point, whether Mrs. Harvey 
could establish a claim against the American Alkali Company, higher 
than that of the Commercial Development Corporation," Harvey and 
his wife in their answer having claimed an ownership or équitable 
interest in one of the Gibbs notes. 

Answers of ail the original défendants having been filed some time 
thereafter, Mrs. Harvey disclaimed any interest in the said note, aver- 
ring that she had assigned and transferred ail her interest in the said 
note and in said controversy, to her brother, Tyson Ibbs, in payment of 
a previous indebtedness. Thereupon, in January, 1909, the complain- 
ant, by an amended and supplemental bill, made Tyson Ibbs a party 
défendant. 

Much testimony was taken and many questions of law and fact were 
submitted to the court below, and were passed upon by it in a well- 
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considered opinion. In its decree, the court, after numerous findings 
of fact, 

"ordered and deereed that neither défendant Thomas Pegram, défendant 
A. R. Harvey, défendant Ruth L. Harvey, nor défendant Tyson Ibbs, lias any 
just claim to any portion of the judgment aforesaid, obtained by défendant 
Thomas Pegram agaiust the American Alkali Company, and that no one of 
said défendants is entltled to be subrogated to any liiterest thereln. And it 
further appearing to the court that the American Alkali Company, or its re- 
ceiver, has acquired ail the interest of the Commercial Development Corpora- 
tion, Limited, in said judgment. it is further ordered and deereed that the 
.ludgment aforesaid shall be satisfied by an entry of the clerk of the court 
endorsed thereon, pursuant to this decree." 

From this decree, an appeal was taken by Tyson Ibbs alone, and 
it is now suggesfed to this court that the said appeal should be dis- 
missed, for the reason that it appears by the record that the said de- 
cree was against several défendants, and that the appeal is prosecuted 
by only one of them, and that it does not appear by the record, or 
otherwise, that there was, as to the other défendants, or any of them, 
any proceeding for a severance, or any due notice to the other de- 
fendants, or any of them, by which, on their refusai to join in such 
appeal, they would thereafter be estopped. 

It is well settled in the jurisprudence of the United States courts, at 
least, that where there is a joint judgment or decree against several 
défendants, in a writ of error or an appeal from such decree, ail the 
défendants must join, unless it be shown that against those not join- 
ing, some proceeding in the nature of a summons in severance has been 
taken, or that due notice has been served upon them by the défendant 
taking the appeal, and that such défendants hâve refused to join there- 
in. That this is a part of the substantive law of procédure, and is 
founded upon both reason and authority, is well shown in the opin- 
ion of the Suprême Court in Masterson v. Herndon, 10 Wall. 416, 19 
L. Ed. 953, cited and quoted in Hardee v. Wilson, 146 U. S. 179, 181, 
13 Sup. Ct. 39, 40, 36 L. Ed. 933. Mr. Justice Miller, in delivering 
the opinion of the court in the former case, says: 

"We do not attach importance to the technical mode of proceeding called 
summons and severance. We should hâve held this appeal good if it had ap- 
peared in any way by the record that Maverick had been notified in writing 
to appear, and that he had failed to appear, or, if appearing, had retused to 
Join. But the mère allégation of his refusai, in the pétition of appellant, does 
not prove this.. "We think there should be a written notice and due service, 
or the record should show his appearance and refusai, and that the court on 
that ground granted an appeal to the party who prayed for it, as to his own 
interest. Such a proceeding would remove the objections niade to permitting 
one to appeal without joining the other, that is, it would enable the court be- 
low to exécute Its decree so far as it could be executed on the party who re- 
fused to join, and it would estop that party from bringing another appeal 
for the same matter. The latter point is one to which this court has always 
attached much Importance, and it has strictly adhered to the rule under 
which this case must be dismissed, and also to the gênerai proposition that 
no decree can be appealed from which is not final in the sensé of disposing 
of the whole matter in controversy, so far as it has been possible to adhère to 
it, without hazarding the substantial rights of parties interested." 

See, also, Grand Island & W. C. R. Co. v. Sweeney.(8th Circuit)' 
103 Fed. 343, 43 C. C. A. 2.55; Loveless v. Ransom (7th Circuit) 107 
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Fed. 626, 46 C. G. A. 515; Port v. Schloss Bros. & Co., 149 Fed. 731, 
79 C. C. A. 437. 

This doctrine is applicable to the case at bar. Ail of the défendants 
had asserted claims upon or interest in the judgment which was the 
subject-matter of controversy. The Harveys, husband and wife, it 
is true, disclaimed any interest in the fund, on the ground that that 
interest had been transferred to Tyson Ibbs, and they actively sup- 
ported Ibbs' claim. The assignment itself was open to attack, and 
was the subject-matter of attack, upon the ground of collusion and 
fraud between Harvey and his wife and Ibbs, the brother of Mrs. Har- 
vey. In the original answer of the Harveys, they had asserted the 
ownership of Harvey and the transfer of his interest in one of the 
notes to Mrs. Harvey, and her conséquent interest in the judgment 
against the complainaiit. The court below decreed that neither the 
Harveys npr Tyson Ibbs had any just claim to any portion of the said 
judgment. This alleged disclaimer by Harvey and his wife does not 
estop either of them from the right to appeal from this decree of the 
court against them. In Hardee v. Wilson, supra, Wilson, as a creditor 
of one Minor, sought to set aside a conveyance made by Minor to 
himself as trustée for his wife, and a certain other deed of conveyance 
made thereafter of the same lands to Hardee, alleging that they were 
without considération and made with the intention to hinder and de- 
fraud the complainant. Answers were filed by Hardee and by Minor 
and his wife, and final decree was entered, declaring that the trust 
deed, in favor of Minor's wife, was void, and that the deed to Hardee 
could only operate as a security for the payment of a certain sum of 
money found to be due Hardee in an account stated by a master. 
From this decree, Hardee appealed, complaining that the decree below 
was wrong, first, in declaring that the deed to him was merely a secu- 
rity and not absolute in fact as it was in form, and second, if the deed 
was a security only, in fixing the amount of his debt at too small a 
sum, and the question was, whether his appeal could be heard in the 
absence of Minor and his wife, who were codefendants with him in 
the court below, and who had taken no appeal. It was contended on 
the part of the appellant, that it was to the interest of Minor and wife 
to hâve their deed to Hardee held to be a security merely, and to hâve 
the debt thereby secured found to be as small as possible, and that 
therefore it would be for the interest of Minor and wife to hâve the 
decree stand, and that for that reason, Hardee might prosecute his 
appeal alone. 

It was also said that, if this were not so, the Minors had disclaimed 
any interest. The court said, however, that the disclaimer was noth- 
ing more than that the Minors agreed with the position taken by Har- 
dee, which, however, the Circuit Court held to be untenable. The 
court, therefore, on the ground that the record disclosed that there 
: was no summons and severance, or équivalent proceeding, or due no- 
tice to the other défendants, and refusai by them to join in the appeal, 
dismissed the appeal. 

In the présent case, the défendants were ail before the court. The 
whole object of the proceeding was to dispose of a single judgment 
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whieh défendant, Pegram, had obtained against the American Alkali 
Company, but which he admitted that he was not entitled to en force 
to its full extent for his own benefit. The object of the bill was to 
ask thé décision of the court as to whether any one of thèse défend- 
ants had any interest in this judgment, and if not, to obtain an order 
that the judgment should be satisfied. The rights of the several de- 
fendants, respecting the subject-matter of the htigation, were ail finally 
fixed and determined by the decree of the court, and the closing clause 
of the decree directed that the judgment in favor of Pegram against 
the complainant should be satisfied. This certainly makes the decree 
a decree against Pegram, and requires that he should be a party to 
the appeal. The finality of that decree against ail the défendants could 
only be determined in an appeal to which ail the défendants were par- 
ties. No averment or suggestion that any or ail the other défendants 
had knowledge of the appeal taken by Tyson Ibbs, and had opportunity 
to join therein, if they had chosen so to do, can take the place, under 
the décisions of the Suprême Court, of a proceeding in severance oi 
a notice in writing appearing by the record to hâve been duly served 
upon the other défendants, and the refusai of such défendants to join 
in the appeal also appearing in the record. 

The decree in this case against the several défendants is joint in 
substance. It deals with the interests of the several défendants in one 
subject-matter, to wit, the fund arising from the judgment held by 
Pegram against the complainant company. 

A careful examination of the case upon its merits, has convinced us 
that the appellant has not been aggrieved by the decree of the court 
below, and we hâve less reluctance on that account in coming to the 
conclusion, as we do, that for the reasons stated, the appeal must be 
dismissed. And it is so ordered. 



AMERICAN MFG. 00. v. ZUtiKOWSKI. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 104. 

1. Mastek and Servant (§§ 150, 153, 155*) — Mastee's Liabilitt for Injury 

TO Servant— Dangebous Machinebt — Duty of Insteucting Servant. 

Wliere a machine which an employé is set to operate Is dangerous, or 
a latent defeet exlsts, it is the duty of the master to notify the servant, 
Instruct him in the use of the machine, and warn liim as to tlie partlcular 
dangers to be apprehended ; and such duty is the mbre imperative where 
the servant is inexperlenced and wlthout knowledge of machinery. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
297, 299-302, 305-307, 310; Dec. Dlg. §§150, 153, 155.*] 

2. Master and Servant (§286*) — Action for Injuby to Servant— Questions 

FOR Jury. 

PlaintifC lost his arm by having it caught in a machine used to wind 
cotton bagging into rolls, which he was operating in defendant's factory. 
When a roll was completed, the machine was stopped while It was re- 
moved and the material adjusted for a new one; and it was in maklng 
such adjusfment that the accident happened, as plalntlff testifled, through 

•Vor other cases see same topic & 3 nvmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tlie sudden starting of the machine. Plaintiff was a Russian Pôle, 
with a very llmlted knowledge of EngUsh, who had been a common la- 
borer, and had no knowledge of machinery. He had operated the machine 
but four days, and ail the Instruction he reeeived was given him by 
a boy in English. The machine was stopped by shifting a belt from a 
tight to a loose puUey by means of a lever, which, when the belt was 
entirely on the loose puUey, was held in a notch untll released ; but it 
did not appear that plaintifC was instructed of the necesslty of so secur- 
ing it, and there was testimony tendlng to show that, unless this was 
done, the belt might work back and start the machine. tJnless the ac- 
cident occurred by the starting of the machine, as plaintiff testifled, it 
appeared that he must bave been trying to adjust the bagging while the 
machine was in motion, which would be obviously dangerous. Held, that 
the case was one for the jury, and that their flnding in favor of plaintiff 
would not be disturbed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 
1044r-1050 ; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Action at law by Valenti Zulkowski against the American Manu- 
facturing Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

See, also, 163 Eed. 550. 

Magner & Carew (Thomas F. Magner, of counsel), for plaintiff in 
error. 

Charles Dushkind (Abram J. Rose, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The défendant company was engaged in the 
borough of Brooklyn in manufacturing, among other things, jute bag- 
ging for covering baies of cotton for shipment. The plaintiff is a Rus- 
sian Pôle and was employed by the défendant to attend a machine 
called a calender. While so employed on the 15th day of July, 1904, 
he reeeived injuries which resulted in the loss of his right arm. At 
the time of the accident he was 35 years of âge. The plaintiff insists 
that while putting material in position to be operated upon by wrap- 
ping it around a square iron bar the machine suddenly started up, 
catching his hand between the bagging and the rapidly revolving bar 
and causing the injuries complained of. The défendant, on the con- 
trary, asserts that the accident was due to the négligence of the plain- 
tiff in endeavoring to place the material in position while the bar was 
in motion. 

This action is at common law, unaffected by any statute changing 
or limiting the liability of employers. The sole question is whether 
the évidence justifies the verdict that the plaintiff was injured by the 
négligence of the défendant and without négligence on his part. 

The machine in question was used for stretching and winding cot- 
ton bagging into tight baies. The bagging passes over and under a 
séries of rollers, being intrpduced to the machine, in the first instance, 
while it is motionless. At the front of the machine is a square iron 

*FçT otber cases see same topic & i nvmbbb In Dec. & Âm. Digs. 1907 to date, & Rep'r ladexei 
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bar around which the cloth is adjusted by hand. Wlien this is donc 
the power is applied, the bar revolves and pulls the cloth through the 
machine. The power is turned onto the machine by shifting a belt 
from a loose to a tight pulley. When the proper length of bagging 
has been wound up, the fact is indicated by a clock. The operator, 
who is at the back of the machine, then stops it by turning the belt 
onto the loose pulley. This is accomplished by an iron lever which is 
pushed in or pulled ont. When the machine is stopped the operator 
cuts off the cloth, removes the baie thus formed, reinserts the bar in 
the machine, wraps the end of the bagging around it and starts the 
machine to produce another baie. The belt is three inches wide and 
three-eighths of an inch thick. It is held in a fork and is moved from 
one pulley to the other by a lever which has a play of eight inches. 
When the belt is entirely moved from one pulley to the other the lever 
drops into a notch where it remains until lifted out by the operator. 

The descriptions of the machine are contradictory and confused. 
It is exceedingly difficult from reading the record to form a definite 
conclusion as to the construction and opération of the machine in some 
of the important particulars in controversy. No model or photograph 
was introduced and there is nothing but a rudimentary and insufficient 
diagram a copy of which is attached to one of the briefs. It fails to 
show the belt, the pulleys and the fork. The belt-shifting apparatus 
is partly shown, but the most skillful expert would hâve difficulty in 
giving an intelligent description of its opération. 

The rule of law applicable to thèse facts is well known. It is the 
duty of the master to furnish for the use of his servants proper, suit- 
able, fit and sufficient machinery, means and appliances, to maintain 
them properly and keep them in repair. In a leading case decided by 
the Court of Appeals of New York, the court says : 

"The servants shall be under no risks from Imperfect or Inadéquate ma- 
chinery, or other material means and appliances, or from unskillful or in- 
compétent fellow servants of any grade. It is a duty or contract to be af- 
flrmatively and positively fulfllled and performed. And there is not a per- 
formance of it until there has been placed for the servants use perfect and 
adéquate physlcal meaiis, and for his helpmeets fit and compétent fellow 
servants, or due care used to that end." Laning v. N. Y. O. R. R. Co., 49 
N. Y. 521, 10 Am. Rep. 417. 

Where the machine is dangerous or a latent defect exists, it is the 
duty of the master to notify the servant, instruct him in the use of 
the machine, and warn him as to the particular dangers to be appre- 
hended. In the case of New York Biscuit Co. v. Rouss, 74 Fed. 
608, 20 C. C. A. 555, the court says : 

"There vras no évidence In the case, however, that the plaintlff had any 
knowledge of the two main sources of danger In operating, viz.: The failure 
to keep the eyes always on the rlght hand and never on the left, and the risk 
of pushlng the dough above the rollers v^ith an opened hand. The descrip- 
tion which the plaintiflC gave on the trial of the working of the machine, ou 
which plaintifC in error principally relies, includes, of course, the expérience 
gained by the accident itself. It was, upon the proof, fairly a question for 
the jury to détermine whether the accident happened by reason of the ma- 
chine exposing its operator to dangers of which the plaintlff knew nothing, 
which h« had no reason to antlCipate, and of which no one warned him." 
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In Pelow V. Oil Well Supply Co., 194 N. Y. 64, 86 N. E. 812, the 
court says: 

"The impleiuents In faet furnished were defective, as the jury could flnd, 
and tbe plaintlfî was iiot told wliere he could get safe ones. He did not 
know that they were unsafe, for he had neither expérience nor warning to 
guide him. He had the right to assume that hls employer had discharged 
its duty toward him and that he could safely use the tools he was told to 
use. Even if the risk would hâve been obvious to a compétent and experienced 
mechanic, we cannot hold as matter of law that it was obvious to an inex- 
perienced boy put at a new kind of work with unsafe tools and without 
warning or instruction." 

In Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464, 39 L. Ed. 464, 
the court says: 

"If persons engaged in dangerous occupations are not informed of the ac- 
companying dangers by the promoters thereof, or by the employers of laborers 
thereon, and such laborers remain in ignorance of the dangers and sufCer in 
conséquence, the employers will also be chargeable for the injuries sustained." 

In the récent case of Klauder-Weldon Dyeing Machine Co. v. Gag- 
non (decided December 12, 1910) 183 Fed. 963, this court had occa- 
sion to consider the rule relating to hidden defects. The plaintiff was 
directed to repair a piston head by a process exceedingly hazardous 
unless a vent were made to permit the escape of steam. The plaintiff 
was an ignorant man who had no knowledge of the particular danger 
to be apprehended and we held that it was négligence in the défend- 
ant to set him at such work without informing him of the danger to 
be apprehended. The court says: 

"The foreman knew ail thèse facts — the blacksmlth knew none of them. 
The danger was hidden, nothing whlch the blacksmlth could see indicated to 
him the péril lurking in the piston head. It was elearly the duty of the 
foreman to inform the plaintiff of this péril which would confront him the 
moment beat was applied, unless the escape of steam was provlded for. The 
niaklng of the vent was not a mère incident or détail in the heating process ; 
it was a momentous fact of which it was absolutely essential tUe plaintiff 
should know before he was required to do the work." 

Strictly speaking, it cannot be said that there was a latent danger or 
defect in the machine we are now considering, but it was nevertheless 
the duty of the défendant in placing an ignorant workman in charge 
of the machine to instruct him fuUy as to its workings. In giving 
thèse instructions, regard should hâve been had to the ignorance and 
inexpérience of the plaintiff, his imperfect knowledge of the English 
language and the fact that theretofore he had donc nothing but man- 
ual labor. There can be no serions dispute, we think, as to the follow- 
ing propositions : 

First. — The plaintiff was a Russian Pôle, speaking and understand- 
ing the English language imperfectly. Until employed by the défend- 
ant he had been a common day laborer engaged in work requiring only 
the most ordinary intelligence and no expert knowledge. He had nev- 
er worked upon a machine of any kind and possessed only the most 
rudimentary knowledge of machinery. 

Second. — While working for the défendant his right arm was caught 
in a calender machine and was so mangled and crushed that amputa- 
tion just below the shoulder was necessary. 
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Third. — 'The machine was about 10 feet long, 5 feet wîde and 4 feet 
high. It was not a complicated machine, but on the other hand, it 
was liot simple in construction or opération. It required considérable 
skill and judgfment to operate it. If improperly operated it might be- 
come exceedingly dangerous. 

Coming to the disputed facts, the jury may hâve found, if they be- 
lieved the plaintiff's testimony, that he received insufficient instruction 
as to the use of the machine because of the immaturity and lack of 
expert knowledge of his instructor, who was, he says, a boy 14 or 15 
years of âge. This boy was unable to explain the opération of the 
machine to the plaintiff as he was ignorant of the Polish language. 
It is not pretended that any one explained the machine to him in 
Polish. The jury may hâve found also that no instructions were given 
him rCgarding the belts and puUeys and as to the importance of seeing 
that the belt was entirely ofif from the live pulley when the machine 
was stopped. In other words, they may hâve found that he was not 
instructed as to the necessity, in every case where the machine was 
stopped, of seeing that the lever which operated the shifting fork was 
safely lodged in the notch at the side of the machine. They may also 
hâve found that the machine was so constructed that àfter it had been 
stopped, if the belt had not been entirely removed from the live pulley 
by lodging the lever arm in the notch, it might work back upon the 
pulley and start the machine automatically. The defendaiit's foreman 
of machinery was asked: 

"Q. Don't you know that If that belt was on the tight pulley it might be 
slipped part way oa the loose pulley and left part way on the tight pulley 
and that would be sufficient to start the machine? A. It might It eould if 
there was no load to it. Q. So that It might be under certain conditions that 
moving that belt part way, so that it would be part way on the loose and 
part way on the tight pulley, would start the machine In motion; Is that 
right? A. Yes. * * • On the face of the pulley is a erown that is higher 
in the centre than it is at the edges, forming a sort of convex, and by this 
it would draw the belt alway-s onto the pulley, unless you get it over be- 
yond the high point, you hâve got to get it beyond, and then she will fol- 
low on. Both puileys bave this crown. So if it is more than half on either 
pulley it will work either on or off." 

This testimony is not altogether clèar, but from it the jury may bave 
reached the conclusion that the machine might start unless in every 
case the shifting lever was actually locked in the notch. This being so, 
they would hâve been justified in fînding that it was the duty of the 
défendant to inform the plaintifï of the danger which might follow a 
failure to lock the lever. 

If the plaintiff's version of the transaction be untrue, it must fol- 
low as a manifest conclusion, that he was injured by his own gross 
carelessness in attempting to adjust the bagging to the bar while the 
latter was making 95 révolutions a minute. In deciding that the de- 
fendant's theory was not a fair version of the accident, the jury were 
justified in considering the ordinary instincts of self-preservation 
which govern human conduct. Even the most ignorant laborer would 
know that if he placed his hand in such a position it would surely be 
caught and injured. No expert knowledge was required to enable him 
to appreciate this self-evident fact. And in support of his theory that 
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the machine started automatically, the jury were justifîed in consider- 
ing the improbabiUty that he would do an act which would seem to 
impeach his sanity. 

The plaintiff only worked on the machine four and a half days, he 
had no friends or acquaintances in the defendant's factory, he was 
removed f rom the scène immediately after the accident and he had no 
technical knowledge of machinery. In such circumstances he must 
dépend upon his own testimony alone, and inevitably must be con- 
fronted by the testimony of a large number of witnesses for the de- 
fendant. The trial court was not for this reason justified in taking 
the case from the jury. Though the plaintifï stands practically alone, 
he swears to a cause of action and the jury believed his testimony. 

The question for us to détermine is not whether we believe the plain- 
tiff 's testimony, but whether it should hâve been submitted to the jury 
and is sufficient to sustain their verdict. We conclude that this ques- 
tion must be answered in the affirmative. 

Numerous exceptions were taken to the charge and to the refusai 
of the court to charge the defendant's requests, but we think they fail 
to point out a case of réversible error. 

We are forced to the conclusion that the case was properly sub- 
mitted to the jury and that there was sufficient évidence to sustain the 
verdict. 

The judgment is affirmed. 

WARD, Circuit Judge, concurs in the foregoing opinion, but thinks 
that the judgment should be reversed because of error in refusing the 
defendant's requests on the subject of contributory négligence 



STEINMAN V. TJNITED STATES. 

(Circuit Court of Appeals, Tliird Circuit. February 8, 1911.) 

No. 1,440 (69). 

1. Cbiminai. I/Aw (§ 1192*) — Appeal and Errob—Reversal— Mandate and 

Pboceedings in Loweb Court— New Trial. 

It does not necessarily resuit, from the faet tliat on reversai of a judg- 
ment by an appellate court the mandate does not specifically direct a 
venire de novo, that the judgment of reversai finally disposes of the case, 
so that a new trial cannot be had; but the grounds of reversai, as dis- 
closed in the opinion of the appellate court, may be considered in deter- 
mining the proprlety of a second trial, especially where the mandate re- 
qulres of the lower court that further proceedings be had "in conformity 
with the opinion and judgment of this court." 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dlg. § 1192.*] 

2. Ceiminal Law (§ 193*) — Former Jeopahdt— New Trial After Reversal 

OF Judgment. 

The plea of former jeopardy cannot be Interposed to a second trial of 
a criminal case, niade necessary by the reversal of a former judgment of 
conviction on a writ of error sued out by the défendant. 

iEd. Note. — For other cases, see Criminal Law, Cent Dlg. § 378; Dec. 
Dlg. § 193.*] 

•For other cases see same topic & § numbeb in Dec. & Am. DtgR. 1907 to date, & Rep'r Indexes 
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In Error to the District Court oi the United States for the Western 
District of Pennsylvania. 

E. H. Steinman was convicted of aiding and abetting the willful 
misapplication of the funds of a national bank, and brings error. Af- 
firmed. 

See, also, 172 Fed. 913. 

John S. Ferguson and E. G. Ferguson, for plaintifï in error. 
John H. Jordan, U. S. Atty., and R. M. Gibson, Asst. U. S. Atty. 

Before GRAY, BUFFINGTON, and EANNING, Circuit Judges. 

GRAY, Circuit Judge. By an indictment found in the court below 
in 1908, Charles E. Mullin, cashier of the Farmers' & Mechanics' 
National Bank of Mt. Pleasant, Pennsylvania, was charged, under sec- 
tion 5309 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 3497), with willfully misapplying the funds of that bank 
with intent to injure and defraud the said banking association, for the 
use, benefit and advantage of a certain corporation in the state of 
Pennsylvania, of which the plaintifï in error, E. H. Steinman, was 
président, to wit, the Acme Lumber & Supply Company. By the same 
indictment, and under the same section of the Revised Statutes, the 
plaintifï in error, E. H. Steinman, and R. K. Hissem, président of the 
bank, were charged with aiding and abetting the said Charles Ë. Mul- 
lin to misapply the funds of the said bank with like purpose and in- 
tent. 

There were 19 counts in this indictment, each count charging the 
said défendants with respect to a particular misapplication of the 
funds of the bank. The misapplications so charged were, in gênerai, 
alleged to be the drawing of checks on the bank by the plaintifï in 
error, Steinman, as président of the Acme Lumber & Supply Com- 
pany, which checks were alleged to hâve been paid by the cashier with 
the assent of Hissem, the président of the bank, and without the 
knowledge and consent of the board of directors of the said bank, ail 
the défendants well knowing that neither Steinman nor the corpora- 
tion maker of the checks had any funds in said bank upon which said 
checks could be drawn. Upon this indictment, ail the défendants 
were arraigned in November, 1908, and upon trial thereon were con- 
victed. From the judgment on this conviction, Steinman and Mullin 
sued out separate writs of error. As both writs were founded upon 
the same record and upon identical exceptions and assignments of er- 
ror, that of Steinman was the only one passed upon by this court. 
Thèse exceptions and assignments of error were either to the action 
of the court below during the trial, in the admission or rejection of 
testimony, or to spécial parts of the charge of the court recited in said 
assignments. There was no assignment upon any refusai of the court 
to give peremptory instructions to the jury, upon the whole évidence, 
to find for the défendant. 

The case, upon assignments of the character above stated, was pre- 
sented to this court, and was fully argued by counsel on both sides, 
and this court filed its opinion October 6, 1909 (173 Fed. 913, 97 C. 
C. A. 271)., in which it said: 
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"The abstractions chargea in the indictment consistée! of overdrafts of the 
Acme lAimber & Supply Company aggregating $30,782.24. Steinman was not 
an offlcer of the bank. He was an offlcer and stockholder of the Acme Lum- 
ber & Supply Company, the Anchor Glass Company, and the Searehllght Man- 
ufacturlng Company, three corporations engaged in manufacturlng, building, 
and real estate opérations at Mt. Pleasant. The proofs show that the alleged 
value of the properties of sald eompanies was upwards of $300,000. In order 
to obtain further means for the opérations of thèse eompanies, he applled to 
Hissem, the président, and Mullin, the cashier, of the bank, botb of whom 
had stock in thèse eompanies. There were certain transactions in référence 
to the bonds of thèse eompanies which need not be detailed hère ; but the 
resuit of their negotlations, so far as pertinent to the questions raised by the 
assignments of error, was that the three eompanies were to be furnlshed 
funds as they were needed for their pay rolls and opérations, and that, as the 
partieular amounts to be finally apportloned to each company eould not be 
determlned at the tlme, the advances were to be made to the gênerai account 
of the Acme Lumber & Supply Company, and that as its account was from 
time to time overdrawn, notes were to be given by sueh of the eompanies as 
had iised the funds to take up thèse overdrafts. On the trial, Steinman, In 
conimon wlth the other défendants, ofCered to prove the value of the prop- 
erty of the Acme Lumber & Supply Company, the Anchor Glass Company, 
and the Searehllght Manufacturlng Company, whose notes were given as col- 
latéral to secure the payment of said checks aecording to the arrangement 
made before the checks were Issued, 'for the purpose of showing that there 
was no fraudulent intent to mlsapply the funds of the bank — a crlminal in- 
tent belng necessary to .iustlfy a conviction.' Thls ofEer was objected to by 
the government as 'Incompétent, Irrelevant, and Immaterial to the issue, and 
not tendlng to throw llght upon the intent of the défendants in paying out 
the moneys charged in the indictment as havlng been wrongfuUy misapplled 
by the défendants.' To the court's action in sustaiiiing thls ob.1ectlon. excep- 
tion was taken, and the court's ruling is hère asslgned for error. The sub- 
stantial character of proof herein offered appears elsewhere in the record, 
showing that the value of the property of the three eompanies at the tlme of 
thèse advances was alleged to be more than $300,000. 

"After careful considération, we are of opinion the défendants were entl- 
tled to give in évidence ail matters tendlng to show their good faith in the 
transaction in question, and that the overdrafts were not willful abstractions 
and mlsapplications under section 5209. An overdraft of au account is not 
per se and necessarlly an abstraction of the bank's funds under section 520!> 
by the drawer of a check who has not funds to meet It, nor is the payment 
of such overdraft check by an executive ofHcer of the bank, wltbout action 
by the board, necessarily a misappllcatlon under such section." 

Then, after referring to the distinction between acts of maladmin- 
istration, which under section 5239 subjected the bank to forfeiture 
of its charter but which are not punishable under section 5309 as a 
willful misapplication of funds, and acts of willful misapplication 
which are punishable under said latter section, this court said that the 
court below had failed in its charge to draw this distinction, 

"but on the contrary, instrueted the jury that such an unlawful aet of mal- 
administration evidenced an intent which warranted conviction. The lan- 
guage was: 'If by the paying of thèse checks, or any of them, either the 
moneys of the bank were removed from the resources of the bank, or its cap- 
ital reduced, or its charter endangered, any one of thèse thlugs would be suf- 
ticlent to warrant you in finding tbat the misappllcatlon was wlth intent to 
injure the banking institution.' 

"Under the facts of the case there was really nothing left for the jury to 
pass on. Taking thèse overdrafts under the arrangement alleged, they were 
loans of more than one-tenth of the capital of the bank. In paying the checks 
the nioneys of the bank were removed from its resources, and that they as 
excessive loans endangered the charter of the bank were ail matters which 

185 F.— 4 
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could not be galnsald, and from them the jury were in effect directed to Infer 
the Intent necessary in a conviction under tlils indictmeni-. 

"Sueh instruction belng at varlance with the vlews expressed by the Su- 
prême Court, we are of opinion that in this regard, as well as In rullng eut 
the testlmony mentioned, the défendant has just ground to complain, and the 
judgment Imposed must be reversed." 

The mandate of this court was as f ollows : 

"In considération wbereof. It is now hère ordered and adjudged by this 
court that Ihe judgment o( the sald District Court in this cause be and the 
same is hereby reversed. Tou, therefore, are hereby commanded that such 
proceedlngs be had in such cause. In conformity with the opinion and judg- 
ment of this court, as, aceording to right and justice and the laws of the 
United States ought to be had. ïlie sald wrlt of error notwlthstandlng." 

After the receipt of this mandate by the court below, the défendants, 
Steinman and Mullin, were again put upon their trial, upon the same 
indictment, and were convicted. On May 38, 1910, sentence was im- 
posed, whereupon the présent writ of error was sued out by Stein- 
man. In the record now before us, it appears that previous to the 
trial, which began on May 17, 1910, to wit, May 3, 1910, the défend- 
ant, Steinman, upon a pétition and affidavit, suggested to the court 
below the facts in regard to his former trial and conviction and the 
writ of error duly prosecuted by him before this court. The pétition 
then proceeds as follows : 

"That none of the évidence adduced by the government on the sald tria) 
was sufflclent, in fact or in law, to convlct the défendant of the offense of 
whlch he was charged under the sald indlctmeut, and said Court of Appeals 
thereupon said: 'Under the facts of the case there was really nothing left for 
the jury to pass upon ; that the Instruction of the lower court, "that the In- 
tent necessary to a conviction under the Indictment might be inferred froni 
évidence adduced" was erroneous, and that no intent could be inferred from 
such facts,' and the said Court of Appeals thereupon ordered that the judg- 
meut should be reversed, ail of which will more fuUy appear by référence to 
the opinion of the sald Circuit Court of Appeals as reported in [172 Fed. 913], 
97 C. O. A. 271, and the sald E. H. Steinman further suggests to your honor- 
able court that he is no longer liable to trial upon the Indictment in this case 
for the following reasons: 

"First: That the reversai of the conviction in sald case is In fact équiva- 
lent to a verdict of acquittai. 

"Second: Because If he were again compelled to stand trial, he would be 
twice put in jeopardy, contrary to the law of the land." 

The motion founded upon this pétition and affidavit, that the said 
indictment should be dismissed and the défendant discharged, was 
upon the same day ref used by the court below and exception duly noted 
and allowed. On May 17th, the défendant objected to the jury being 
sworn, on the ground that the court was without jurisdiction to try 
the case, and to the overruling of this objection an exception was duly 
noted and bill sealed. On the same day, May 17th, the défendant fîled, 
with the consent of the court, as additional pleas, first, former acquit- 
tai, second, twice in jeopardy, third, that the judgment of the said 
District Court of the United States for the Western District of Penn- 
sylvania, on his former conviction, had been reversed by the Circuit 
Court of. Appeals without a venire de novo or procedendo, by reason 
whereof the §aid défendant could not again be tried upon the same 
indictment. The questions raised by thèse several motions and pleas 
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are duly presented by the assignments of error and primarily chal- 
lenge the attention of this court. 

That a mère reversai by an appellate court, of a judgment brought 
in review before it, without a spécifie direction for a venire de novo, 
finally disposes of the case in which such judgment was rendered, so 
that a new trial or other proceeding could not be had. thereon, with- 
out référence to the reasons for such reversai, as disclosed in the opin- 
ion of the appellate court, and to the case as presented by the plain- 
tiff in error therein, though sometimes so held, cannot be sustained. 
Nor do we understand counsel for plaintiff in error as supporting such 
a proposition. His contention, as we understand it, is that the opinion 
of this court in the case on the former writ of error, distinctly stated 
the grounds of reversai. That those grounds were not only the re- 
jection of certain testimony offered by the défendant below, in regard 
to the value of property owned by the corporations whose checks were 
negotiated with the bank by the défendant, and which, considered as 
security for the overdrafts referred to in the indictment. might hâve 
a bearing upon the intention to defraud the bank, charged in the in- 
dictment; but that, in the opinion of the court, upon ail the évidence 
in the case, the jury should hâve acquitted the défendant. To quote 
the language of plaintiff in error's brief : 

"It may be eonceded that If this was the only auestion" (the propriety of 
the rejectlon of the évidence above referred to, by the court below) "involved 
In the case, even upon this plea the appellate court might make an order, 
nune pro tune, sustaining the right of the govemment to retry the case, upon 
the ground that the reversai did not go to the roots of the case, but only to 
the question of the admission or rejectlon of évidence, and on the further 
ground that it was not the intention of the reversing court, that the défend- 
ant should by such means escape the just conséquences of a crime, if he were 
guilty of that crime. 

"The argument hère, however, goes further and goes deeper. The govern- 
ment put In Its case. It gave to the jury ail the évidence which it had upon 
which it clalmed to be warranted in asking the jury to convict the défendant 
of a crime against the statutes of the United States. The appellate court 
said, in words that cannot be misunderstood: 'That upon the facts of the 
case there was nothing left for the jury to pass upon ; that no criminal in- 
tent could be justly inferred from the facts produced on the part of the gov- 
emment,' and that for that reason, the judgment was reversed." 

It is apparent from the extracts given above, from the opinion of 
this court in the former case, that counsel for the plaintiff in error has 
entirely misapprehended the meaning of that opinion. The court no- 
where said, either verbally or in substance, "that no criminal intent 
could be justly inferred from the facts produced on the part of the 
govemment," and the language of the court that is referred to, when 
read in connection with its context, is not susceptible of the meaning 
attributed to it by the plaintiff in error. As has already been pointed 
out, the court, after adverting to the fact that the court below in its 
charge had failed to draw the distinction between an unlawful act of 
maladministration, under section 5239 (page 3515) and willful mis- 
application of the funds of the bank, under section 5209, says : 

"But, on the contrary" (the court) "Instructed the jury that such an un- 
lawful act of maladministration evidenced an intent which warranted con- 
viction. The language was: 'If by the paying of thèse checks, or any of 
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them, elther the irioneys of the bank were removed from the resources of the 
bank, or its capital reduced, or Its charter endangered, any one of thèse 
things would be sufficient to warrant you in finding that the misapplicatlou 
was with intent to injure the banking institution.' 

"Under the facts of the case there was really nothing left for the jury to 
pass on. Taking thèse overdrafts under the arrangement alleged, they wero 
loans of more than one-tenth of tlie capital of the bank. In paylng tho 
checks the moneys of the bank were removed from its resources, and that 
they as excessive loans endangered the charter of the bank were ail niatters 
which could not be gainsaid, and from them the jury were in effect directed 
to infer the intent necessary in a conviction under this indictnient. 

"Such instruction being at variance with the vlews expressed by the Su- 
prême Court, we are of opinion tliat in this regard, as well as in ruling out 
the testimony mentioned, the défendant has Just grouud to complain, and the 
judgment imposed niust be reversed." 

This was far from saying "that no criminal intent could be justly 
inferred from the facts produced on the part of the government." It . 
merely criticises the charge of the court in the passage quoted, as 
being in effect a direction to infer the intent necessary to conviction 
from certain facts that were admittedly proved. It, however, leaves 
to the jury the duty of fînding a guilty intent, if such there was, from 
ail the évidence in the case. It was because the court below, in the 
language quoted, seemed to take away from the jury the duty of con- 
sidering ail the évidence in the case, in order to détermine, one way or 
the other, the question of guilty intent, that this court reversed its judg- 
ment. Under such circumstances, the reversai manifestly made neces- 
sary a new trial, in which ail the évidence pertinent to this issue might 
be considered. 

Moreover, the court below had apparently not been asked to give 
peremptory instructions to the jury to find for the défendant, upon 
ail the évidence. At ail events, as we hâve said, there is no assign- 
nient of error that would hâve required the court to consider whether, 
under ail the évidence, the verdict should hâve been for the défendant. 

We think the reversai in pursuance of such an opinion, and the man- 
date accompanying the same, was correctly interpreted by the court 
below as a direction for a venire de novo. It would be regarding form 
and not substance to hold otherwise. The mandate required that the 
case should be further proceeded with "in conformity with the opinion 
and judgment of this court." The présentation of fhe case to the 
Court of Appeals and the opinion of that court admitted of no other 
construction than that was given to them by the court below. To hold 
otherwise would be to defeat justice on a technicality and to subordi- 
nate substance to form. 

The doubt of the propriety of a new trial, in cases such as the prés- 
ent, has arisen probably from the practice of appellate courts to spe- 
cifically direct a venire de novo, where the grounds upon which the 
reversai is ordered render it proper to do so. It has also been sug- 
gested that, where a court below has doubts as to the propriety of a 
new trial, where not specifically directed, it may order an application 
to be made to the appellate court for such an order, nunc pro tune. 
But, whatever the earHer décisions may hâve been, and notwithstand- 
ing some later cases which seem to support a différent conclusion, the 
great weight of reason and authority permits the grounds of the re- 
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versai, as disclosed in the opinion of the court, to be determinative of 
the propriety of the second trial, especially where the mandate accom- 
panying the reversai, as in the présent case, requires of the lower 
court "that such proceedings be had in said cause in conformity with 
the opinion and judgment of this court, as according to right and jus- 
tice and the laws of the United States ought to be had." State v. 
Clouser, 69 lowa, 313, 28 N. W. 615; Ryan v. Tomlinson. 39 Cal. 
639 ; Myers v. McDonald, 68 Cal. 162, 8 Pac. 809 ; In re Road in 
Benzinger Twp., 135 Pa. 176, 19 Atl. 942. 

It is not without significance that, in the case of Hopt v. Utah, 104 
U. S. 631, 26 L. Ed. 873, Id., 110 U. S. 574, 4 Sup. Ct. 202, 28 L- 
Ed. 262, Id., 114 U. S. 488, 5 Sup. Ct. 972, 29 L. Ed. 183, and Id., 120 
U. S. 430, 7 Sup. Ct. 614, 30 L- Ed. 708, in which the plaintiff in er- 
ror had been four times convicted of murder in the state court, though 
the Suprême Court of the United States reversed the judgments be- 
low without directing a venire, no objection was made to the newr trial 
on that account. 

In addition to what we hâve already said, it is only necessary to add 
that the plea of "twice in jeopardy" is without merit, for the obvions 
reason that the second trial as to which it was pleaded, was brought 
about by the defendant's own act, in suing out his writ of error, for 
the reasons stated in his spécification thereof, and by the conséquent 
reversai of the judgment on the grounds stated in the opinion of the 
court. On this question, the authorities are abundant and need not be 
cited. 

By the fifth assignment of error, the court is alleged to hâve erred 
in refusing the second point presented on behalf of the défendant, to 
wit, that under ail the évidence in the case, the défendant, Steinman, 
must be acquitted. In regard to the question thus raised, a careful 
examination of ail the évidence, as made necessary by this assignment 
of error, has convinced us that it cannot be sustained. It is impossi- 
ble to say, under our view of the case, that there was no évidence to 
go to the jury bearing upon the intent with which the varions acts 
charged to hâve been in violation of law, were committed by the de- 
fendant. The charge of the court was eminently fair to the défend- 
ant, and every point in his favor was duly submitted by the trial judge 
to the considération of the jury. 

The other assignments of error, relating to the admission and rejec- 
tion of testimony, and to certain portions of the charge of the court, 
are without merit, and it would only unduly lengthen this opinion to 
discuss them in détail. 

The judgment below is therefore affiitned. 
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EDMBOLDT FIKB INS. CO. v. W. H. ASHLEX SILK CO. 

(Carcuit Court of Appeals, Thlrd Circuit February 8, 1911.) 

ITo. 1,365. 

1. Chattel Moetgages (§ 43*) — Consteuction — Inclusion of Personai. 

Pkopbrty. 

The habendum clause In a mortgage is subordinate to, and controUed 
by, the premises, and only descrlbes the tenure by which the property 
therein granted and conveyed is to be held ; and if no Personal property 
bas been conveyed by the premises, the habendum clause will not sufflce 
to snpply the omission and render the instrument a chattel mortgage. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. § 83; 
Dec. Dig. § 43.*] 

2. Insurance (§ 330*) — ^Avoidancb op Poliot— Incumbeance of Peopebtt— 

"Chattel Mortgage." 

A mortgage was given by a sllk manufacturing company to secure an 
Issue of bonds, by virtue of a resolution of Its board of directors author- 
Izing a mortgage upon "the mlll property, • ♦ • its boilers, engines, 
buildings, stacks, silk windlng, spinnlng, reellng, and quilllng machinery, 
dynamos and electric llght plant." The mortgage described the real es- 
ta te and property above enumerated, and also "flxtures, materials, and 
ail otber property on the sald above-descrlbed premises situate, • * • 
to fiave and to hold ail and singular the above-described real and Per- 
sonal properties," etc. The boilers, engines, and machinery described 
were a part of the silk manufacturing plant, and were ail attached to 
the real estate by being set in concrète or brick, or by lag screws at- 
taching them to the floor. The mortgage was not recorded as a chattel 
mortgage, as retjulred by the law of New Jersey, where the property was 
sltuated. Held, that under the law of New Jersey it was not a "chattel 
mortgage," within the meaning of a provision of an Insurance policy cov- 
erlng the machinery and Personal property In the mill making it vold 
in case the Personal property insured should be Incumbered by a chattel 
mortgage. : 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 829-839; Dec. 
Dig. § 330.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1098-1106.] 

3. Insurance (§ 343*) — ^Avoidanck or Poiicx— "Assiqnment of Policy" bt 

Insuked. 

A provision in a mortgage given by a corporation to secure bonds re- 
qulrlng the mortgagor to keep the property Insured for the benefit of the 
mortgagee, and that "thls section shall be construed and taken to be an 
assignment of the sald flrst party's Interest In and to any and ail Insur- 
ance policies thereon for the use and beneflt of the holders of sald bonds 
in case of loss," is not an assignment of a policy of Insurance on the 
property, in contravention of a provision therein that any assignment 
thereof before a loss shall work a forfeiture. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 883 ; Dec. Dig. 
{ 343.» 

For other définitions, see .Words and Phrases, vol. 1, pp. 566-571 ; vol. 
8, p. 7584.] 

4. Insurance (§ 665*) — Action on Polict— Evidence. 

An Insurance policy provlded that the company should not be llable 
for a greater proportion of any loss than the amount Insured thereby 
should bear to tlie whole Insurance on the property, and also required 
that In case of loss the proof of loss should contaln a sworn statement 
showing, among other things, ail other Insurance on the property. In an 
action on such policy, défendant produced, on demand of plaintifC, such 
proof of loss made by plalntlff, containing a schedule of ail other insur- 

•FoT other cases see same toplc & S nvmbeb is Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ance, whlch was admitted in évidence wlthout objection. Held, that it 
was sufflcient proof, prima facie, of the other insurance on the property. 
[Ed. Note. — For ottier cases, see Insurance, Dec. Dig. § 665.*] 

5. Insurance (§ 92*) — Action on Policy — Evidence. 

Where, in an action on an insurance policy, the évidence showed that 
proof of loss was dellvered to the agent who issued the policy, and was 
by hlm sent to and received by défendant, it was not Incumbent on the 
plaintlff to prove that such agent was authorized to receive the proof on 
behalf of défendant. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 92.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by the W. H. Ashley Silk Company against the Hum- 
boldt Fire Insurance Company. Judgment for plaintifï, and défend- 
ant brings error. Affirmed. 

Arthur S. Arnold, for plaintifï in error. 
W. B. Gourley, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. Suit was brought in the court below by the 
défendant in error, the W. H. Ashley Silk Company, a corporation 
of the State of New Jersey, against the Humboldt Fire Insurance 
Company, the plaintifï in error. The Insurance Company had insured 
the plaintifï below against loss by fire to the property mentioned in 
the policy. A fire occurred, resulting in a total loss, which the In- 
surance Company refused to pay. The Silk Company thereupon 
brought suit, which resulted in a verdict and judgment against the In- 
surance Company, for $2,750, and to reverse this judgment the prés- 
ent writ of error has been sued out by the défendant below. 

The policy in question is of , what is called, the standard form, and, 
in considération of the premium, insured the Silk Company against 
ail direct loss or damage by fire, except as thereinafter provided, to 
an amount not exceeding $3,500, while located and contained as de- 
scribed therein, and not elsewhere, to wit : 

"The W. H. Ashley Silk Co. 
Hackettstown, N. J. 
"$2500. On machinery, flxed and movable machines, and extra parts of 
same, deekers, réel mills, power réels, windlng and doubling ma- 
chines, quilling machines and connections, shaftlng, beltlng, pul- 
leys, hangers, gearing, spools, bobbins, steara, gas and water pipes 
and thelr fittlngs, office and factory furnlture and fixtures, Irou 
safes, cases, stationery and ail tools, implements, utensils, appa- 
ratus and supJpUes, used in and appertainlng to the business of 
sUk manufacturing, and electric llghting plant. 
"$ Nil On their stock of silk, raw, wrought or in process of manufacture, 
thelr own or the property of others, held by them in trust or on 
commission, or sold but not removed, ail, while contained in the 
two story frame tin roof building and additions thereto, with one 
and two story brick and frame boller and engine rooms attached, 
situated on the south slde of Franklin avenue, Hackettstown, 
N. J." 

Among the numerous conditions upon which it is provided that this 
entire policy shall be void, is one providing that it shall be so "if the 

•For other cases see sàme topic & i ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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subject of insurance be personal property, and be or become incum- 
bered by a chattel mortgage." 

The principal défense relied upon by the défendant, was an alleged 
violation of this condition, rendering void the policy in question; and 
its spécial plea and also its notice filed with the plea of gênerai issue 
alleged that the personal property, which was the subject of insur- 
ance, was incumbered by a chattel mortgage at the time the said pol- 
icy of insurance was executed. In support of this contention, the 
défendant on the trial produced in évidence a mortgage, dated the 
first day of April, 1902, made by the défendant company to Seymour 
R. Smith, trustée, to secure the holders of certain bonds of the said 
Company. This mortgage was in existence, and the bonds it was in- 
tended to secure were outstanding, at the date of the exécution of the 
policy. If, therefore, as alleged, it was a chattel mortgage, and as 
such incumbered the subject-matter of the insurance, the policy was 
rendered void by that fact, and the plaintifï below could not recover, 
and this, though the risk was in no wise afïected thereby, to the préj- 
udice of the défendant. 

The mortgage in question on its face is in the gênerai form of a 
real estate mortgage, made to a trustée for the purpose above men- 
tioned. It recites the resolution of the board of directors, authoriz- 
ing its making and describing the property to be covered thereby, 
which was adopted February 3, 1902, and approved by the stockhold- 
ers of the company on February 10, 1902. This was notice to ail who 
were or should become interested in the security furnished by this 
mortgage, of the spécifie grant of power under which it was framed 
and executed. It is, as said by the counsel for the appellee, a direct 
and vital authority contained in the instrument itself, as to the limit 
and extent of the powers to mortgage. The language of the resolu- 
tion, after providing for the issue of certain bonds by the Silk Com- 
pany, is as follows: 

"Said bonds to be secured by a first mortgage deed of trust, dated April 
Ist, A. D. nineteen hundred and tvvo, made by tbe said company of the flrst 
part to Seymour R. Smith, of the township of Byram. in the county of Sus- 
sex, and state of New Jersey, as trustée for the bondholders of the second 
part, which said mortgage shall lie upon the mill property of said company at 
Hackettstown, aforesaid; its bollers, engines, buildings, staclîs, shafting, 
silk winding, spinning, reeling and quilling machinery, dynamos and eloctrlc 
light plant." 

In the granting part of the mortgage, the language is that usually 
employed in a deed or mortgage of real estate. It is as follows : 

ïhe party of the flrst part lias "granted, bargalned, sold, conveyed, re- 
leased, assigned, transferred and set over, and by thèse présents In pursu- 
ance and exécution of the power and authority in said company vested and 
in that behalf enabling, doth grant, bargain, sell, convey, release, confirm, 
assign, transfer and set over unto the said Seymour E. Smith, Trustée, his 
sufccessor or assigns, ail the follov\ing descrlbed tracts or parcels of land and 
preniises, situate, l.ylng and belng In the town of Hackettstown in the couuty 
of Warren and state of New Jersey, to wlt: 

"Tlie Flrst Tract. — Begins at a post in the westerly edge of Franklin street 
corner to lands of John B. îlucklow and runs ***(!) south flfty de- 
grees west," etc. 
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"The Second Tract. — Begins at a point in the westerly edge of Franlilin 
Street corner to lands of Alfred Peer and runs along the edge of said Street 
(1) south," etc. 

********** 

"Together wlth ail and singular the buildings, improvements. boilers, eu- 
gines, stacks, shafting, silk winding, spinning, reeling and quilliiig niachiu- 
ery, dynamos and electrlc Ught plant, flxtures, materlals and ail other prop- 
erty on the said above described premises situate, and being now held and 
owned by the party of the flrst part in connection therewith and together also 
with the rights, liberties, privilèges, easenients, hereditameuts and appurte- 
nances whatsoever unto the hereby granted premises belonging or in anywlse 
appertaining, or to belong or appertaln and the remainders and reversions, 
rents, issues and profits thereof, and also ail the estate, right, title, interest, 
property, daim and demand of every nature and kind whatsoever, of the 
said party of the first part, at law or equlty, of, in and to the sanie and ev- 
ery part and parcel thereof, To hâve and to hold ail and singular the above 
described real and Personal properties, rights and pt^ivileges, hereditaments 
and premises hereby granted or mentioned or intended to be with the appar- 
tenances, unto the said Seymour R. Smith, his suecessors or assigus forever." 

Thus framed and executed, this mortgage was recorded as a real 
estate mortgage, in conformity to the statutory requirements of the 
state of New Jersey in that behalf, and it was not recorded as a chat- 
tel mortgage. The statute of New Jersey concerning chattel mort- 
gages provided, among other things, that: 

"Everj' mortgage or conveyance intended to operate as a mortgage of goods 
and chattels hereafter made * * « shall be absolutely void as against 
the creditors of the mortgagor. and as against the subséquent purchasers and 
mortgagees in good faith, unless the mortgage, having annexed thereto an af- 
fldavit or affirmation made and subscribed by the holder or holders of said 
mortgage, his, lier, or their agent or attoruey stating the considération of 
said mortgage and as nearly as possible the amount due and to grow due 
thereou, be recorded * * * in the clerk's office of the county wherein the 
mortgagor, if a résident of this state, shall réside at the time of the exécution 
thereof," 

in separate books provided for that purpose. None of thèse require- 
ments of the statute had been complied with. There was, moreover, 
no schedule or other description of personal property intended to be 
mortgaged contained in or annexed to the instrument in question; 
notwithstanding the évidence to which we hâve above alluded, that 
the intent of the parties was otherwise. Thèse facts would seem to 
be of controlling significance as to the understanding of the parties 
in regard to the character of the mortgage in question. 

Nevertheless, it is contended for the plaintiff in error that the boil- 
ers and other machinery enumerated in the resolution of the board of 
directors, and afterwards included in the appurtenance clause of the 
mortgage, were- in whole or in large part personal property and not 
fixtures appurtenant to the real estate described in the mortgage. Of 
this, hereafter. Counsel for the appellant, however, lays great stress 
upon the fact that the enumeration of the boilers and other machinery 
in the appurtenance clause ends with the words "materials and ail 
other property on the said above described premises," and contends 
that this language covers, and therefore the mortgage must be held 
to cover and include, ail the personal property owned at the time 
of the making thereof by the Silk Company on its said premises, other 
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than that specifically enumerated in tlie said appurtenance clause, and 
claimed as fixtures, and that therefore the mortgage in question is a 
chattel mortgage, as well as a real estate mortgage. This being the 
only language from which it is argued that chattels were unequivo- 
cally embraced in the property conveyed by the mortgage deed, it 
deserves attentive considération. It is to be observed that the words 
quoted follow the spécifie enumeration of certain improvements and 
machinery which, with the real estate, is to be covered by the mort- 
gage, and are clearly subject to the rule of ejusdem generis, by which 
the generality and indefiniteness of their meaning is to be limited by 
the nature and character of the things which they immediately follow. 

As will be shown hereafter, none of the things comprised in the 
preceding enumeration is, for the purposes of the mortgage, a chattel 
or Personal property, ' ail of them being fixtures and part of the real 
estate conveyed. The meagerness and generality of the description 
lacking entirely spécification, enumeration or schedule, is inconsistent 
with the évident understanding of the parties, that the instrument in 
question was not a chattel mortgage, within the meaning of those 
words, as used in the contract between the parties, in the policy of In- 
surance. Can it be seriously contended that the plaintiff below had 
forfeited ail rights under its policy, by failing to disclose the mort- 
gage in question as a chattel mortgage, within the meaning of those 
words in a policy? It is true, that a real estate mortgage may also 
be a chattel mortgage, where that is the intention of the parties, clearly 
expressed by the language used, where there is an unequivocal con- 
veyance and transfer of the property in specified chattels readily as- 
certained by a gênerai description. Hère, there is no transfer of the 
property in chattels in gênerai or in particular. The words "mate- 
rials and other property" are merely included in the "together with" 
clause, describing the appurtenances to the real estate which has been 
granted and conveyed, and like the words "real and personal" in the 
habendum clause, appear to hâve dropped by their own weight from 
the point of a scrivener's pen. The word "property," moreover, does 
not either specifically or generally refer to personal property or chat- 
tels, and its use alone in a real estate mortgage is clearly insufficient 
to make such a mortgage a chattel mortgage. The word "materials" 
is, of course, too equivocal and indefinite to connote by itself property 
of any sort. But it is contended that the habendum clause still more 
clearly establishes the character of the instrument as a chattel mort- 
gage. As the habendum clause is subordinate to the premises, and 
only describes a tenure by which the property therein granted and 
conveyed is to be held, it follows that if no personal property has been 
conveyed by the premises, the habendum clause will- not suffice to 
supply the omission. Moreover, it is well settled that if the habendum 
is inconsistent with the premises, the former must control the mean- 
ing of the instrument, and not the latter. 

Being of opinion that, unless the boilers, engines, and other ma- 
chinery authorized to be mortgaged, and included and described in the 
granting part of the mortgage, are other than fixtures, and part of 
the real estate conveyed, the mortgage in question is not a chattel 
mortgage, within the meaning of the policy of insurance, it is neces- 
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sary to inquire how they are to be considered for the purposes of this 
case. 

Referring to the enumeration and description of the property cov- 
ered by the insurance policy, it appears that there was included both 
fixed and movable machines, and that the insurance covers both what 
are claimed as fixtures by the défendant in error and expHcitly men- 
tioned and described articles that must be designated as chattels or 
Personal property. But the question hère is, not how the policy has 
classified, if it has classified at ail, the property covered by it — whether 
as fixtures or personal property — ^but, what was the character in this 
respect of the property covered by the mortgage and which became 
the "subject of insurance." 

There are few topics of the law which hâve been so long and so 
frequently illustrated by the décisions of the courts in this country 
and in England, as that of fixtures. The lines of décision hâve been 
generally determined by the point of view and relation of the con- 
testing parties, and on this account there is sometimes an apparent 
confusion in the décisions of the différent state courts of this country. 
In the main, however, the gênerai principles of the law in regard to 
fixtures is well settled and in harmony with the rules of property, as 
established by the décisions of the highest courts of the state of New 
Jersey. 

In Peder v. Van Winkle, 53 N. J. Eq. 370, 33 Atl. 399, 51 Am. 
St. Rep. 6S8, the highest court of New Jersey says that, while chat- 
tels must, to constitute them fixtures, be actually annexed to the real 
éstate or something appurtenant thereto, it is not necessary that they 
should be attached to the buildings; that it is not necessary that 
there be an intention to make the annexation perpétuai. It is said 
that the intention must exist to incorporate the chattels ' with the 
real estate for the uses to which the real estate is appfopriated. In 
that case, various kinds of machinery were involved, some of it_rest- 
ing on large timbers laid in the earth, some placed on a foundation 
of concrète, some fastened by iron or wooden rods let down f rom the 
beams or rafters above, some fastened to the floor by lag screws, 
and some merely had power applied to them by a belt coming through a 
hole in the roof. It was said they were fitted for and applied to the 
use for which the real estate was appropriated. "Thus the machinery 
and land," said the court, "became unified and incorporated together 
as a whole." 

In Erdman v. Moore & Co., 58 N. J. Law, 460, 33 Atl. 958, Chief 
Justice Beasley, speaking for the Suprême Court, said that the prop- 
erty there considered consisted of a portable furnace and a portable 
cooking stove or range, neither of which was bricked in or otherwise 
incorporated with the building, the furnace resting on a cemented 
floor with its pipes running into the chimney flues, and the cooking 
stove or range also having pipes running into the flue. He said: 

"From this statement it is clear that neither of thèse appliances could be 
deemed fixtures slmply by reason of their physlcal connection with the build- 
ing. It must be conceded that such connection w,ts of the slightest charac- 
ter. It would not hâve injured either them or the structure, in the slightest 
degree, to hâve removed them. Nevertheless, although aecepting this as the 
necessary inference, in niy opinion, this heater and range are," under the 
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proofs before thé court, to be considered and treated as parts of the realty. 
The grouud of this conclusion Is that it was tlie intention of tlie owner of 
the building to make them such." 

In Lee v. Hubschmidt Building & Woodworking Company, 55 N. 
J. Eq. 623, 37 Atl. 769, Vice Chancellor Pitney beld that a boiler and 
engine, shaf ting leading theref rom, a tenoning machine, a, molding 
machine, a planer, a cross^cut saw, a lathe, a joiner and a dado ma- 
chine were ail a part oi the reaity, because they were purchased by 
a corporation and adapted to the business which it was organized to 
carry on, namely, "a gênerai building and woodworking business," 
and placed by it in its mill, and were ail fastened to the building to a 
certain extent, and not moved about from place to place in actual 
use. 

In Knickerbocker Trust Co. v. Penn Cordage Co., 66 N. J. Eq. 
308, 58 Atl. 409, 105 Am. St. Rep. 640, it was: held that where cer- 
tain machines were a necessary part of the company's plant and were 
fastened to the floors of varions buildings by lag screws, they were a 
part of the realty. 

In Security Trust Company v. Temple Go., 67 N. J. Eq. 514, 58 
Atl. 866, it was held that chandeliers used for lighting a building, 
though only screwed on, were sufficiently attached to the real estate 
to become a fixture and a part thereof, and that stage scenery used in 
connection with stage fittings were also a part of the realty, because 
they were adapted to and used for the business to which the building 
was itself appropriated. 

The machinery authorized to be mortgaged in the présent case, and 
which the plaintifï in error claims is personal property, were "its boiJ- 
ers, engines, shafting, silk winding, spinning, reeling and quilling ma- 
chinery, dynamos and electric light plant." They were a part of a 
silk manufacturing plant, and the entire building in which they were 
located, or to which they were appurtenant, was devoted to the work 
of the Silk Manufacturing Company, and they were ail attached to the 
real estate, either by being set in concrète or brick foundations, like 
the boilers, engines and stack, or by lag screws attaching them to the 
floor, as in the case of the silk winding, spinning, reeling and quill- 
ing machinery. We are of opinion, therefore, that the mortgage in 
question was not a chattel mortgage, within the meaning of those 
words as used in the policy, and that the défense in this regard is not 
consonant with a just administration of the law of the contract. 

In regard to the condition of the policy, that any assignment thereof 
before a loss shall work a forfeiture, the court below was asked at the 
trial to instruct the jury that the policy was void, by virtue of the vio- 
lation of this condition, the said violation consisting of the covenant 
in the mortgage by which it is agreed that the party of the first part 
will keep the building and machinery and fîxtures insured for the ben- 
efit of the party of the second part, and "that this section shallbe con- 
strued and taken to be an assignment of the said first party's interest 
in and to any and ail insurance policies thereon for the use and ben- 
efit of the holders of said bonds in case of loss." We agrée with the 
court below, that this is not an assignment of the policy in question. 
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in contravention of the stipulation referred to. It is not an assign- 
ment of the policy in prsesenti, but is an executory contract, as to the 
interest of the party of the first part, "to any and ail insurance policies 
thereon for the use and benefit of the holders of said bonds in case of 
loss." The plaintifif below has not been divested of its interest by 
this so-called assignment clause in its mortgage. The stipulation 
therein was made as a collatéral security to a mortgagee and creditor. 
The plaintifif. still retained, not only a possible but a real interest in 
the contract of indemnity. It was not an out and out assignment, such 
as we ihust hold was contemplated by the parties in an agreement 
which involved a forfeiture. Such agreements are always strictly 
construed againSt the party in whose favor the forfeiture is claimed. 
Long V. Farmers' State Bank, 147 Fed. 360, 7? C. C. A. 538, 9 L. R- 
A. (N. S.) 585 ; True v. Manhattan Pire Ins. Co. (C. C.) 26 Fed. 83 ; 
Matthews v. Capital Fire Ins. Co., 115 Wis. 272, 91 N. W. 675. 

It was also insisted at the argument that the plaintiff did not show 
what other insurance was held against the property, and the following 
provisions of the policy were referred to : 

"Tbis Company sball not be liable under this policy for a greater propor- 
tion of any loss on the described property, or lor loss by and expense of re- 
moval from preuiiseg endangered by fire, than the amount hereby insured 
shall bear to the whole insurance, whelher valid or not, or by solvent or in- 
solvent insurers, covering such property," etc. 

The failure of the plaintifï to affirmatively show what policies of 
insurance it held on the property covered by the policy in suit, as a 
basis for its recovery of damages, was urged by the défendant as one 
of the reasons supporting his motion for a new trial. The court be- 
low, in its opinion refusing a new trial, said as to this point, that the 
burden of proof in this respect rested upon the défendant. It ap- 
peared at the trial that the défendant, on the demand of the plaintifï, 
produced the proof of loss, made up on the form and in accordance 
with the requirements of the défendant company. Said proof of loss, 
among other things, stated that the total insurance covering any of 
said property at the time of said fire was $60,500, and no more, as 
particularly specified in schedule "A" hereto annexed. This proof of 
loss was made out and sworn to by the treasurer of the plaintifï, and 
fîled in due time, and apparently conforms to the rules of the défend- 
ant company, as no objection was made thereto in that regard. Sched- 
ule "A," referred to in this statement, is a particular account of ail 
the policies taken out by the company upon the property covered by 
the policy in suit, as well as other property, stating the names of the 
companies issuing said policies and the several amounts thereof, re- 
spectively. Whatever may hâve been otherwise the burden of proof 
on the plaintifï, we think that this sworn statement, produced at the 
trial by the plaintifï and admittedly received by the défendant as an 
accompaniment to the plaintiff's claim for the whole amount of insur- 
ance, made it incumbent upon the défendant to object, if objection it 
had, to this statement of other insurance, as a basis upon which re- 
covery was to be had on the policy in suit. This statement was admit- 
ted by the court, with the consent of counsel for the défendant, to 
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shoW compliance with the terms of the policy in that regard. Refer- 
ring to the policy, we find a stipulation imposing upon the plaintiff, as 
the insured, the duty, if fire occurs, to give immédiate notice of any 
loss thereby in writing to the défendant, and within sixty days after 
the fire to render a statement to the défendant, "signed and sworn to 
by said insured, stating the knowledge and belief of the insured as to 
the time and origin of the fire ; the interest of the insured and of ail 
others in the property; the cash value of each item thereof, and the 
amount of loss thereon; ail incumbrances thereon; ail other insur- 
ance, whether valid or not, covering any of said property." The de- 
fendant, therefore, already and within the time specified in the policy, 
had full notice in the sworn statement of the plaintifï of ail other In- 
surance on said property, and at the trial this sworn statement was 
introduced by the plaintiff as part of his case, and is admitted by the 
court for the purpose already stated. 

In view of what has been said, the objection now made by défend- 
ant, that it was only admitted to show compliance with the terms of 
the policy, and could not therefore serve as proof by the plaintiff of 
the other insurance held by it upon the property covered by the policy 
in suit, is too technical to commend itself to the court. No injury of 
any kind accrued to the défendant, by reason of the court's action in 
this regard, and to ask that this court should reverse the judgment of 
the court below and send this case back for a new trial, in order that 
the sworn list of other insurance in the defendant's hands and pro- 
duced by plaintiff at the trial, be again sworn to by one of the officers 
of the plaintiff company, would serve no purpoee of justice in this case. 
Appellate courts are not inclined to reverse the judgment of the court 
below upon technical objections, even if well founded, where, in their 
opinion, that judgment has accomplished substantial justice and the 
party asking for review has not been injuriously affected by the al- 
leged error. 

After what has been said, it is hardly worth while to dwell upon the 
objection that the agency of the person who received the proof of loss 
could not be properly proved by the agent's own oral testimony. It 
appears by the évidence that the proof of loss, filed with the witness, 
was immediately forwarded to the défendant company, and by the de- 
fendant company was produced at the trial. This dispenses with any 
necessity for proof of agency. Moreover, it appears that the person 
to whom the said proof of loss was delivered, was the one who issued 
the policy on behalf of the défendant company, and delivered the same 
to the plaintiff, signing his name thereto as the agent of the défendant. 
This would hâve been sufficient, if any proof was necessary to make 
him prima facie agent of the company for the purpose of receiving 
proof of loss. 

The considération of the case has been embarrassed by the neediess 
multiplication of the assignments of error — 65 in number. AU that 
we think substantial in them has been covered by what has already 
been said in regard to what we consider the real questions involved, 
and as, in our opinion, no réversible error prejudicial to the défendant 
below has been assigned, the judgment should be affirmed. 
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CORN PRODUCTS REFINING CO. v. CHICAGO REAL ESTATE LOAN & 

TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1911.) 

Ko. 1,703. 

1. Appeal and Bbbob (§ 709*) — Rkcobd— Contents. 

WJiere an appeal was taken from an order with référence to costs in 
a suit in equity, entered at the foot of the decree after hearing, but the 
trauscrlpt dld not contain the proceedlngs on the hearing, elther In a 
certfflcate of évidence or any other form, and the decree was not In- 
cluded, but only mémorandum opinions filed by the trial judge at varlous 
stages of the hearing, It was insufficlent to authorize a reversai, nnless 
réversible error was manlfest in the terms or subject-matter of the order. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 2949; 
Dec. Dig. i 709.*] 

2. Appeai, and Ekboe (§ 936*) — Oedeb with Refebence to Costs— Presump- 

TIONS. 

An order with référence to costs in equity recited three several allow- 
ances, one in favor of appellant and two stated to be allowed in favor of 
appellee as complalnant, submitted for apportionment under the decree 
as reserved ; one of the last-mentioned items being referred to as "costs 
in the Circuit Court of Appeals, as appears in Its mandate," and "due 
to eomplainant for the benefit of the appellants named m the appeal." 
Héld that. In the absence of a showing to the contrary, the matter was 
subject to the controlliug presumptions that the parties affected were be- 
fore the court, that support appeared for the finding in référence to the 
costs of appeal, in the mandate, that they were "due to the complalnant 
for the benefit of the appellants." and that the apportionment so made 
was équitable as between the parties. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3782- 
S787 ; Dec. Ddg. § 930.*] 

S. Costs (§ 241*) — Right to Costs— Awabd. 

Costs awarded to individuals, as appellants on an appeal from an or- 
der enjolning them as représentatives of a corporation from furtlier pros- 
ecuting a pending suit of the corporation against another, could not be 
diverted and apportloned in favor of the corporation, not jolned in the 
appeal, without their consent or submission on the hearing, but could 
properly be so diverted and apportloned, where it appeared that sueh 
individuals of thelr own motion applied for the apportionment, whlch 
was made for the équitable purpose of unitlng the costs on one side in 
an oflCset allowed against costs awarded on the other side. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 927-935; Dec. 
Dig. § 241.*] 

4. Appeal and ESibob (§ 1188*) — Costs— Mandate— Execution fbom Ciecuit 
Ooubt. 

Rev. St. § 701, provides that the Suprême Court may affirm, modify, 
or reverse any judgment, decree, or order of the Circuit Court or District 
Court acting as a Circuit Court, etc., but that the Suprême Court shall 
not issue exécution in a case removed before it from such courts, but shall 
send a spécial mandate to the inferior court to award exécution thereon. 
Held, that where, on appeal to the Circuit Court of Appeals, the Mil of 
costs was taxed by the elerk and annexed to the mandate as requlred 
by Circuit Court of Appeals rule 29 (5), 150 Fed. cvlli, 79 C. O. A. cvlli, 
the mandate was sufflclent, both for incorporation of the costs in the or- 
der with référence to costs In the Circuit Court and for the Issuance 

'^F'or other cases see eane topic £ § ndmbxb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of exécution out of the Circuit Court for tlie collection of the residue 
after a set-off. 

[Ed. Note. — For other cases, see Appeal and Error, C'eut. Dig. § 4644; 
Dec. Dig. § 1189.*] 

Appeal from the Circuit Court of the United States for the East- 
crn Division of the Northern District of Illinois. 

Suit by the Chicago Real Estate Loan & Trust Company against 
the Corn Products Refining Company and others. From an order 
with référence to costs, the défendant named appeals. Affirmed. 

This appeal is from an "order and deeree of February 12, 1910," in tlie suit 
■of Chicago Real Estate Loan & Trust Company, complainant, against tlie 
Corn Products Refining Company et al., whlcti reads: "ïlie question of costs 
having been reserved for furtlier considération by the deeree hereiu made 
.Tune 30, 1909, and it appearing that the costs properly allowable to défend- 
ants upon the dismissal of this suit are fifty dollars and forty cents, and 
that the costs properly allowable in this court to complainant for clerk's fées 
and transeript on appeal are one hundred eighty dollars and twenty cents, 
and that the costs in the Circuit Court of Appeals, as appears in its man- 
date, are flve hundred sixty-six dollars and sixty-tive cents, also allowable to 
complainant, making in ail seven hundred forty-six dollars and elghty-five 
cents, and lea.ving a net sum of six hundred ninety-six dollars and forty- 
flve cents after deducting said sum of fifty dollars and forty cents, due to 
complainant for the beneflt of the appellants named in the appeal from the 
injunction of December 13, 1907. It is therefore ordered that complainant 
Is entltled to recover from the défendant Corn Products Refining Company 
the said sum of six hundred and ninety-six dollars and forty-flve cents and 
that the elerk do enter at the foot of said deeree the following: 'Further de- 
creed that complainant, Chicago Real Estate Ijoan & Trust Company, recover 
oE the défendant Corn Products Refining Company the sum of six hundred 
ninety-six dollars and forty-flve cents, and that it bave exécution therefor, 
pursuant to the order of February 12, 1910.' " 

Levy Mayer, for appellant. 
William J. Ammen, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). In 
this appeal reversai is sought of an order of the Circuit Court in a 
matter of costs, in a suit in equity of the appellee against the appellant, 
vvhich order recites that such matter was "reserved for further con- 
sidération by the deeree herein made June 30, 1909." It directs an 
entry "at the foot of said deeree" for recovery of $696.45 against the 
defendant-appellant (being for costs thereby apportioned), and that 
exécution issue therefor. The transeript of record embraces a copy 
■of the order appealed from, but the proceedings upon such hearing 
and allowance are not preserved therein, either in a certificate of évi- 
dence or other form; nor is the above-mentioned deeree of June 30, 
1909, included in the record, although proceedings prior thereto (to 
be referred to) are exhibited. Two papers are also certified therewith, 
designated as "Suggestions as to Costs," appearing to be mémoran- 
dum opinions, filed by the trial judge, at one and another stage of 
the hearing in question; but neither of thèse papers purports to be 
a certificate of évidence, and we do not understand that opinions thus 

*For other cases see same topic & § NtrMBHE In Dec. & Am. Digs. 1907 to date, & Rep'r Iiid«xc3 
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filed (and certified under the rule of this court) can serve for prés- 
entation of reviewable matter. We believe, therefore, that no ground 
for reversai appears, unless reviewable error'is manifest in the terms 
or subject-matter of the order. The mandate of this court, upon a 
prior appeal in the suit, in référence to the costs on such appeal, is men- 
tioned in the order as authority for costs included in the allowance ; 
and the mandate and "bill of costs" filed therewith are certified in 
the transcript and may rightly be considered as read into the order. 

The several assignments of error are resolved and discussed by 
counsel for appellant under two propositions: (1) That the costs 
allowed by this court on the above-mentioned appeal, which were in- 
cluded in the order, accrued in favor of George F. Harding and three 
other persons named as appellants therein, and not in favor of the 
présent appellee corporation, so that allowance thereof in the instant 
case was erroneous; (2) that "the Circuit Court has no power to 
direct the issuance of an exécution for costs in the Circuit Court of 
Appeals." 

1. The order recites three several allowances of costs — one in favor 
of the appellant and two stated to be allowable in favor of the appel- 
lee, as complainant — submitted for apportionment under the decree 
as reserved; and one of the last-mentioned items is described as 
"costs in the Circuit Court of Appeals, as appears in its mandate," 
and "due to complainant for the benefit of the appellants named in 
the appeal." Whether appealable subject-matter arises under thèse 
allowances of costs, as counsel for appellant contends, we do not dé- 
termine, for the reason that no disturbance thereof is authorized, as 
we believe, either from the terms of the order or of the mandate 
upon which error is assigned. The order is invested with the pre- 
sumptions that the parties aflfected thereby were before the court; 
that support appeared for the finding, in référence to the costs of ap- 
peal in the mandate, that they were "due to the complainant for the 
benefit of the appellants" therein ; and that the apportionment so made 
was équitable, as between ail the parties. Until rebutted by évidence 
of record, we believe thèse presumptions are controlling, so that the 
contention for review rests on the terms of the mandate, which shows 
that the item of costs on appeal referred to accrued in favor of Har- 
ding and other persons named as appellants, in their appeal from an 
order enjoining them, as représentatives of the présent appellee cor- 
poration, from further prosecution of the pending suit of such cor- 
poration against the présent appellant. 

Undoubtedly costs so awarded in favor of such appellants were 
not subject to diversion and apportionment in favor of their principal 
(complainant in the suit), not joined in the appeal, without their con- 
sent or submission upon hearing. On their motion or submission, 
however, such substitution and allowance in the apportionment of 
costs in the case is both équitable (presumptively) and binding upon 
such parties to the hearing; and if it be assumed that the above- 
mentioned presumptions are neither applicable nor sufïicient to uphold 
the ruling, their motion for "an order in this cause settling ail ques- 
tions of or relating to costs between them and the défendants" and 
185 F.— 5, 
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submission to the ruling are established of record below, by a supple- 
mental transcript, filed by the appellee on leave of this court. It thus 
appears affirmatively that the parties named in the mandate apphed 
for the apportionment and that their motion was taken under advise- 
ment pending the décision in question. The apportionment, therefore, 
was plainly made for the équitable purpose of uniting the costs on the 
one side, for the benefit of the défendant (appellant) in the offset al- 
lowed, was effective for discharge of its liability for either amount 
so united, upon payment thereunder, and the complaints thereof are 
unfounded. 

2. The order directs, as well, that the complainant hâve exécution 
for recovery of the costs ; and it is contended that the Circuit Court 
was without power to thus enforce the costs awarded on appeal, al- 
though such power to enforce its own awards is neither questioned nor 
questionable. We believe this contention to be untenable, under the 
mandate referred to, for recovery of costs of the appeal. The bill 
thereof, as taxed by the clerk, was annexed to the mandate — in con- 
formity with rule 29 (5) of this court (150 Fed. cviii, 79 C. C. A. 
cviii) and the well-settled practice thereunder — for enforcement be- 
low, as we understand the import, pursuant to section 701, Rev. St. 
Thus the mandate was sufficient, both for incorporation of such costs 
in the order and for exécution to issue for the residue, although the 
mandate does not expressly direct either of thèse courses. Undoubt- 
edly it was assumed, in framing the above-mentioned rule, that no di- 
rection was needf ul therein upon the method of enforcement, in the 
event of nonpayment of such costs, leaving the common means of 
exécution to be adopted, if required. We are impressed with no view 
tinder which either rule or mandate (with the bill of costs so annexed) 
can hâve other meaning; but, question thereof appearing to hâve 
arisen, the rule bas been amended to state in terms the direction to 
award exécution. 

We are of opinion, therefore, that error is not well assigned for this 
appeal, and the order of the Circuit Court is affîrmed. 



WIIiL-IAMSON V. AMERICAN BANK. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1911.) 

No. 984. 

1. Banks and Banking (§ 248*) — National Banks— Insolvenct—Stock- 
HOLDERs' Liability. 

Rev. St. § 5151 (U. S. Comp. St. 1901, p. 3465), providing that tlie own- 
er of shares in a national banklng association shall be liable to tbe 
amount of lils stoclc for the debts of the bank, applies only to the actual 
owner of the stock, and not to a bona flde plëdgee thereof as collatéral 
seeurity. 

[Ed. Note. — For other cases, see Banks and Banking, C«nt. Wg. §§ 913- 
915; Dec. Dig. § 248.» 

Enforcement of statutory liability of stoekholders in national banks, 
see note to WlUiamson v. American Bank, 52 C. C. A. 6.] 

*For other cases see same tbpic & S ncmbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. EviDENCB (§ 459*) — National Banks— Insoi.vi:nct—Ownbbbhip or Shabes 

— PABOL BVIDBNCÏi. 

Where sbares in a Dational bank stood in the name of the cashier of 

défendant bank, but were held merely as pledgee for the real owner, wbo 

was indebted to défendant, and both tbe bocks of the bank and the cer- 

tiflcates issued by it for the stock Indicated that defendant's cashier held 

I the stock In a représentative capadty, paroi évidence was admissible to 

j ehow tbat défendant was not the real owner of the stock and was ther*- 

fore not liable for an assessment leyled to pay the bank's debts, on In- 

«olvency. 

[Ed. Note. — ^Tor other cases, see SMdence, Dec. 'Dlg. | 459.*] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

Action by William B. Williamson, as receiver, against the American 
Bank. Judgment for défendant, and plaintiff brings error. Affirmed. 

Charles A. Moore (Cothran, Dean & Cothran, Moore & RoUins, and 
Jones & Williams, on the brief), for plaintiff in error. 

C. F. Haynsworth (H. J. Haynesworth, on the brîef), for défend- 
ant in error. 

Before GOFF, Circuit Judge, and BOYD and ROSE, District 
Judges. 

GOFF, Circuit Judge. The plaintiff below alleged that the défend- 
ant below, a corporation under the laws of South Carolina, became 
a stockholder in the National Bank of Asheville, a corporation under 
the laws of the United States, by virtue of the fact that there was 
standing upon the books of that bank, in the name of W. L. Gassa- 
way, cashier, 200 shares of the capital stock of that bank, plaintiff 
charging that said Gassaway was the cashier of the American Bank, 
and that he held said shares of stock for that corporation; that the 
National Bank of Asheville made an assignment of ail of its prop- 
erty to William B. Williamson for the purpose of bringing about the 
liquidation of said bank and the closing of its business under the 
terms of section 5230 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 3503) ; that in a proceeding instituted in 
the Circuit Court of the United States for the Western District of 
North Carolina, by the United States, against the National Bank of 
Asbeville and others, the said plaintiff was appointed receiver of 
said bank ; that he qualified and proceeded to act as such ; that said 
court directed the collection of 55 per centum from the several stock- 
holders whose names appeared upon the books of that bank on De- 
cember 11, 1897 ; that, said défendant not having paid its assessment, 
the court on June 1, 1900, directed the receiver to coUect the same by 
suit ; that the defendant's assessment amounted to $2,750, which sum 
with interest thereon plaintiff asked judgment for. The défendant 
below in its answer admitted that it declined to make any payment 
upon its alleged liability, and further admitted that the stock was 
listed as alleged, in the name of W. L. Gassaway, cashier, but claimed 
that it was held for V. E. McBee who was the real owner thereof, 
who having borrowed money from défendant had pledged said stock 

•For other caaes ■•« lamo topic ft i mndBiiB in Dec. t Am. Digi. 1907 te date, t Rep'r Indexe* 



0^ : / 3.85. FEDERAL BEÇORTBB 

as collatéral security for such loan, which' f acts the attswer asserted 
were well knowii to the JJational Bank of Asheville. 
;Thç,ïacts disclbêed^by- tHe record, matériar {or., considération in the 
disposition. of this. writ of error, are in substance as set forth in t^e 
pdeadings referred to, and Concerning them there seems tô be no dis- 
pu'te. This 'suit Was' iriStitûted under the provisions of section 3151 
of;the RevisedStatutes,pf the United States (U. S. Comp. St. 1901, 
p. 3465'), relating to the individual liability of shareholders of na- 
tional banks.. This législation bas frequently been resorted to.in cases 
of this character, and is therefore not withont judicial interprétation. 
The fbllowing. cases show the. construction it bas received,'and plainly 
indicates the course that should be piirsued in litigation relating to 
the liability of the stockhdldersof, national banks: Frater, Receiver, 
V. OH National Bank of Providence, R. I., et ai., 101 Fed. 391, 42 
C. C. .A;' 133 ; Hulitt v. Ohio Valley Nat. Bank, 137 Fed. 461, 69 C. 
C. A.' 609 ; Baker v. Old National Bank of Providence, R. I.-, et al. (C- 
Ci) 86. Fed., 1006; Lucas, v. Coe (C, C.) 86 Fed. 972; Pauly v.' State' 
Loan and Trust Co., 165 U. S. 606, 17 Sup. Ct. 465, 41 L. Ed. 844; 
Ohio Valley National Bank v. Hulitt, 204 U. S. 162, 27 Sup. Ct. 179, 
51 X. Éd. 433 ; ■ Rankin v. Fidelity Trust Co., 189 U. S. 242, 23 Sup. 
Ct. 553, 47 L. Ed. 792 ; National Bank v. Case, 99 U. S. 628, 25 L. 
Ed. 448. 

Bythesé cases ît is cîeârly established that the intention of the lég- 
islation embodiéd' in said section 5151 was to make the actual owner 
of the shares of stock in controversy liable for the contracts, debts, 
and engagements of the banking association by which such shares had 
been issued; that the apparent owner should not be held liable if he 
has ïiot by his conduct misled or deceived the bank; that the pledgees 
of such stock are not to be charged with individual liabiHty in cases 
where they are not registered as the owners thereof ; that the true 
owner of the stock is the one to be charged with liability ; and that, 
in order to fînd this real owner, other évidence than that shown by the 
bôoks and papers of the bank canbe resorted to. 

That McBee was the actual owner of the shares of stock mentioned 
in this proceeding, during the time they were registered in the name 
of Gassaway, cashier, is without question; that the certificates repre- 
senting said shares were held by the American Bank, as collatéral se- 
curity for the indebtedness of McBee to that bank, and that they were, 
when such indebtedness had been paid, delivered to him, was clearly 
shown by the évidence; that the défendant in error never claimed to 
own the stock, never represented it at the meetings of the stockhold- 
ers of the National Bank of Asheville, and that said bank knew it 
was the stock of McBee, cannot be controverted. 

At the close of the testimony counsel for the plaintiff below sub- 
mitted to the court the following : 

"The plaintif!; ïnoves to direct a verdict in its favor on the ground that the 
défendant, although a pledgee, appeared upon the books of the banli as tlie 
ovyner of the stock, and as such was liable for the assessment ordèred by the 
court; that the issuance of the stock in the name of W. L. Gassaway, cashier, 
nnd the entry upon the stock llst as W. Jj- Gassaway, cashier of the Amei'ican 
Baiik, Greenville, S. C, constituted the American Bank the apparent owner of 
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the stoeU,' llable for theassessment, and reudered testimoiiy of the qualified 
ownership of the stock inadmissible." 

This motion was overruled, and such refusai is^assigned as error. 
Had this instruction been given, the court would hâve told the jury 
to find that the défendant belôw appeared upon the books of the Na- 
tional Bank of Asheville as the apparent owner of said stock, a con- 
clusion which in our judgment was not justified by the évidence. We 
think that the books of the bank and the certificates issued by it for 
the stock indicated to ail wliose attention was called to the matter that 
Gassaway held such stock in a représentative capacity, and that it 
was entirely proper for either the plaintiff or the défendant to show, 
by other évidence than said books, what the real facts were, and who 
was the actual owner of the stock. The certificates, while suggestive, 
were not conclusive that Gassaway held the stock for the bank of which 
he was cashier, but were sufficient to advise ail those, interested in the 
National' Bank of Asheville, of the propriety of making inquiries con- 
cerning the ownership of said stock. Had such investigation been 
made, it would hâve been disclosed that McBee was the real owner, 
and that the American Bank was the pledgee of such stock. 

The court therefore properly rejected the insistence that the issu- 
ance of the stock in the name of the cashier of the American Bank 
constituted that bank the apparent owner of such stock, and was clear- 
ly right in holding that an apparent owner is not estopped from ten- 
dering testimony showing who the real owner of the stock was at the 
time the liability was incurred. If the assignment had been made in 
the proper name of the bank, and if the stock had been carried on 
the books of the National Bank of Asheville in the name of the Amer- 
ican Bank, then, under the circumstances disclosed in the record, even 
though the stock had been held as collatéral security, the American 
Bank would hâve been liable for the assessment. As we see the facts 
to be, the American Bank was at no time vested with the légal title 
to the McBee stock, never permitted its name to appear upon the 
books of the National Bank of Asheville as the owner thereof, never 
held itself out to the public as such owner, and never so acted as to 
prevent it from showing that it was not the true owner of the stock, 
but was only a pledgee. 

In Pauly v. State Loan and Trust Co., supra, Mr. Justice Harlan 
said: 

"And let it be observed, the liability upon shareholders is to the extent of 
the amount of their stock at the par value, in addition to the umount In- 
vested in such shares. The word 'invested' plainly lias référence to those who 
originally or by subséquent purcliase became the real owners of the stock, 
and cannot refer to those who never invested money in the shares, but only 
received the certificates of stock, or it may be the légal tltle tbereto, as col- 
latéral security for debts or obligations already or to be contraeted. 

"The effort of the court In thèse cases should be to ascertaiu who is the 
actual owner of the shares. and to hold him, releasing the apparent owner 
in ail cases where he has done nothing to mislead or deceive the bank. In 
arriving at the true ownership, the court is permitted to look beyond the books 
and papers, and establish the truth by extrinsic évidence." 

Construing the statute as the Suprême Court has told us we should, 
and applying to that construction the facts as we hâve found them to 
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be, it is beyond question that the court below did not err in its direc- 
tions to the jury, and that the assignments of error are not well found- 
ed. The judgment complained of is without error. 
Affirmed. 



HAMBUEG-AMERICAN STEAM PACKET CO. v. BAKER. 
(CHrcult Court of Appeals, Fourth Circuit. February 7, 1911.) 

No. 981. 

1. Shipping (§ 84*)— Injury to Stevedorb— Vkssel's Liabilitt— Dbfbcts. 

Llbelant, a stevedore, whlle asslsting in unloadlng a vessel, was pre- 
clpltated Into the hold as he was endeavorlng to remove a portion of a 
hatch by the glving way of a hatch cover, on which he stood, due to the 
fact that the crossbeam on whlch the fore and after rested was sprung, 
increasing the distance to be reached by the fore and after, and allowlng 
the end to slip ofif. Thls condition had evidently been dlscovered, and 
bolts had been Inserted to hold the fore and after In place. Held, that 
the Injury was due to the fault of the vessel, and that libelant was en- 
tltled to recover. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 342, 349-351 ; 
Dec. Dig. § 84.*] 

2. Damages (§ 132*) — Pebsonal Injuries— Amount. 

Libelant, a stevedore at the time he was Injured by a defect In the 
vessel on whlch he was working, was 48 years old, a powerful man, wlth 
at least 10 years' expectancy of strength and vigor. He hàd been fore- 
man of a gang and was a good workman. Vertébrée were broken, and 
he was disabled by hls fall for llfe; hls physlclan testifying that his 
dlsablllty would probably be of a progressive character. Held, that he 
was entltled to an allowance of $4,500. 

[Ed. Note.— For other cases, see Damages, Cent. Dlg. §§ 178, 372-385; 
Dec. Dlg. § 132.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Suit in admiralty by Henry Baker against the Hamburg-American 
Steam Packet Company. Decree for libelant (179 Fed. 271), and de- 
fendant appeals. Affirmed. 

This Is an action brought by the appellee, an employé of the Lorant Steve- 
dore Company whlch discharged cargces from the shlps of the appellant at 
Baltimore as contractlng stevedore, to recover damages for injuries sustained 
by hlm on the appellant's steamshlp Sevilla, at about 9 o'clock on the nlght 
of Thursday, June 10, 1909, whlle the appellee was engaged in taking hatches 
off the mlddle section of hatch No. 2. 

Thls hatch was 26 f eet long and 17 feet wide and was dlvlded into 3 sec- 
tions, fore and aft of the ship, by 2 heavy iron crossbeams, or strongbacks 
.ind each section had 3 rows of hatch boards, or hatches ; the row amldships 
beuig short hatches restlng on iron fore and aft beams, and the port and 
starboard rows being long hatches, supporting the short hatches, to the hatch 
combings. 

The discharging was done by men working day and nlght ; the nlght gangs 
going to work at o'clock at night and working through the night until 7 
in the moming, and the day gangs coming on at 7 and working through the 
day until 6 at nlght. 

Durlng the day of Monday, June 7th, there were 28 men engaged in remov- 
ing the cargo from hatch No. 2. Thèse men were working under Busch, fore- 
man, and were deslgnated as the Turner gang, and whlle thus employed dis- 
charged 625 baies of broom corn and 820 bags of potash. 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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During the night of Monday there were two gangs working In that hatch, 
the Rheubottom gang of 22 men and the Slmmons gang of 26 men, and they 
unloaded 950 bags of potash, working from 6 to 11, and from 12 to 2, when 
the work was stopped by the rain. 

During the day of Tuesday the day gang in that hatch discharged from T 
a. m. until 5 p. m., loslng ly^ hours on account of rain during the day and 
leaving at 5 on account of rain. 

During the nIght of Tuesday, June 8th, the Cheeks gang, to whlch the ap- 
pellee belonged,- worked in hatcli No. 1 from 6 until 3 a. m. and then worked 
in hatch No. 2 from 3 until 7, discharging 322 bags of potash from hatch 
No. 2. 

During the day of Wednesday the day gang worked from 7 a. m. until 6 
p. m. and discharged 1,850 bags of potash from hatch No. 2, losing one hour 
during the day on account of rain. 

During the night of Wednesday the Cheeks gang worked in hatch No. 2 
from 6 p. m. until 7 a. m. and discharged 1,665 bags of potash, 22 casks of 
potash, and 225 baies of broom corn, losing half an hour on account of rain. 

During the day of Thursday, June lOth, the day gang worked in hatch No. 
2 from 7 a. m. till 5:30 p. m. and discharged 500 bags of potash, 49 casks of 
potash, and 143 casks sal ammoniac ; it having rained ail day off and on, 
and the men quitting work at 5:30 on account of a heavy shower. 

During the night of Thursday, June lOth, the Cheeks gang, to which the 
appellee belonged, went to work in this hatch at 6 p. m. and discharged 250 
sacks of potash through the after section of the hatch ; that section having 
been left open by the day gang, who removed the hatches therefrom on Thurs- 
day morning. When the 250 bags of potash had been discharged, in sling 
loads of 6 to 8 bags, the appellee and Carter were called up from the hold to 
remove the hatches from the middle section of the hatch by Cheeks, the deck- 
man, who got his orders from the foreman. The appellee and Carter pulled 
back the tarpaulin, and the appellee got on top of the hatch, and, using his 
cotton hook through the rings in the hatches, lifted ont the hatches and passed 
them along to Carter who stowed them on deck. They commenced aft at the 
iifter crossbeam and worked forward and had removed the hatches on the 
starboard side, ail of the port side hatches, and ail of the middle row except 
the two forward ones, and the appellee was standing on the sole remaining 
starboard long hatch, next to the forward crossbeam, and had his hook in 
the ring of the second short hatch and was pulling it up, when the fore and 
aft on which rested the two short hatches and the midship of the starboard 
long hatch, on which the appellee was standing, and the three hatches and 
the appellee ail fell into the hold, and the appellee was injured. 

At the close of the testlmony the leamed judge who presided at the trial 
stated: That in the opinion of the court the proof showed that the aft cross- 
beam was sprung so as to Increase the distance to be reached by the fore and 
afters which sustained the section of the hatch cover on which the appellee 
was standing. That. when the fore and afters of the aft section were forced 
Into place, they pushcd the bend in the crossbeam forward and stralghtened 
it, and then there was resting place enough for the fore and afters of the 
next section to hold on, which was a very unsafe condition. That it was 
well known, in order to handle hatch covers, the men must go upon the hatch, 
and under the circumstances it was the duty of the appellant to make such 
place reasonably safe so as to bear the weight of persons necessarily em- 
ployed thereon. The court held that the condition of the hatch in this respect 
was not such as to bear the strain incident to the uses for which it was em- 
ployed, and that the failure to keep the same in proper condition was the 
fault of the ship. 

The court below therefore found in favor of the libelant, and a decree was 
entered allowing the libelant the sum of $4i,500, from which flnding and de- 
cree an appeal was taken to this court. 

Frederick M. Brown (Robert H. Smith and A. Léonard Brougham, 
on the brief) for appellant. 

George T. Mister (Beverly W. Mister and Daniel B. Chambers, on 
the brief), for appellee. 
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Before PRITCHARD, Circuit Judge, and ROSE and McDOW- 
ELIy, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The learned judge who laeard tliis case below filed an opinion in wliich 
he disposed of the questions involved therein in a very clear and con- 
cise manner. The opinion in question is as f ollows : 

"Thls Is one of those unfortunate accidents to stevedores which are far 
too comnion. Stevedores work under conditions of a good deal of danger at 
the best. They work at night as well as lu the daythne ; they work rapidly 
and wlth energj% and not always wlth the greatest care to thelr own safety. 
and It sometlmes happons that they are Injured wlthout the fault of anybody 
but themselves. But, if It Is shown that through the négligence of the ship- 
owners that they are glven an unsafe place in whlch to work, and then the 
Injury happens on that account, and wlthout fault on thelr i)art, then the 
shlp should be held liable. 

"The sole question In thls case is whether the injury is attributable to the 
fault of the shlp. ïhere Is not a great deal of confllct In the testiniony. The 
testlmony Is yery clear that the erossbeam on which the fore and after rested 
was sprung out Of Its trué Une — that It was sprung after — the result nat- 
urally belng to shorten the apace on which the fore and after rested and reu- 
dered it llkely to fall. That was a very essentlal defect. The fore and aft- 
ers must hâve suffielent restlng place to make them secure. The conseciuence 
was that when the llbelant, standing on one of the hatch covers, whlch rested 
on thèse fore and afters, exert.ed hlinself by stooping over to reach oue of the 
hatch covers wlth a hook and puUed upon It to ralse It, the whole tblng came 
down, and he and the hatch cover and the fore and after were preclpltated 
into the hold about 35 feet below. 

"The proof Is very strong that the aft erossbeam was sprung and that In- 
creased the distance to be reached by thèse fore and afters whlch sustalned 
the section of the hatch cover on which the nian was standing. It seems to 
be proven, not by mère prépondérance of évidence, but to a démonstration 
that the erossbeam was sprung aft. It Is proven that the next day, when 
they attempted to put in the fore and afters of the next section, the erossbeam 
was so much sprung that they could not get them In. They could only do 
It by poundlng wlth the hatch covers and forcing the fore and afters into 
place. Thls had the efCect of driving the bend in the ci'oss section Into place 
and correcting the fault and that is probably the way it had been done when 
the shlp came Into port. When the fore and afters of the aft section were 
forced into place, they pushed the bend In the erossbeam forward and 
straightened it, and then there was restlng place enough for the fore and 
after of the next section to hold on. 

"That, it seems to me was a very unsafe condition. It is well known that 
in order to handle the hatch covers the men must go upon the hatch, and 
therefore they must be made reasonably safe to bear that welght and to hold 
thelr position under that straln, and if they are not and that Is a permanent 
condition of the hatch of the shlp, it Is the fault of the shlp. In thls case it 
has led to a disastrous resuit. 

"It is said that there were bolfs to hold thèse fore and afters in place. 
That, In itself, shows that there was some spécial occasion for bolts, and a 
natural conclusion is that they were put in because of thls bend in the after 
erossbeam. Now, wlthout a spécial warning and a very spécial warning, it 
would not be supposed by the stevedores that whlle in a port thèse fore and 
afters would not be suffielent to bear a man's welght. At sea where there is 
a great straln upon the working of the ship, then they might hâve needed 
those bolts as a contrlvance to help out the straln. Gould it be antlcipated 
that the hatch covers were so weakly supported that they would glve way 
under the ordinary welght of a man? The fact that the bolts were used, I 
thluk, tends to show that there was a weakness Intended to be' overcome by 
thls very unusual devlce. It could not be presupposed that thèse fore and 
afters- should be bolted to make them safe to stand on. 

"I flnd that the llbelant has made out a case whlch entltles îilm tb dam- 
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âges. Thé àmourit of flamages is a somewhat dlfflcult question. This injured 
man is 48 years of âge; he eertainly had at least 10 years' expectancy of 
strength and vigor. He was a powerful man, had been foreman of the gang, 
and was a good workman, and he is entirely disabled for life. Vertebrse in 
his back are broken. He has sufCered a great deal and will continue to suf- 
fer, and the physicians say that his disability is probably of a progressive 
character. I do not think I ean allovv him less than $4,500 considering the 
character of the injury and the permanent disability which he has suffered." 

After a careful considération of the évidence in this cause, we find 
ourselves in entire accord with the findings of fact and conclusions of 
law announced by the court below, and we adopt the same as the opin- 
ion of this court. 

However, we deem it proper, in this connection, to say that certain 
dépositions hâve been taken in this court on behalf of the respondent, 
and that it is insisted that this évidence should turn the scale in favor 
of the respondent. The Ubelant objects to the admissibihty of this 
évidence. We do not find it necessary to pass upon thèse objections 
because in our opinion, even if that testimony be considered, we would 
still agrée with the conclusions of the court below. In so saying we 
are not, however, to be taken as even impliedly sanctioning the taking 
of additional testimony in this court in the way and under the cir- 
cumstances disclosed by this record. 

For the reasons stated, the decree of the lower court is affirmed. 



MORRIS V. UNITED STATES. 

(Circuit Court of Appeals, Eîghth Circuit. February 10, 1911.) 

Xo. 3,289. 

1. Criminal Law (§ 1192*) — Appeal akd Erroe— Mandate and Proceedings 
IN Lo5yEB Court. 

The trial court in a criminal case can enter no other or différent judg- 
ment than is directed by the mandate from the appellate court. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3231-3240 : 
Dec. Dig. § 1192.*] 

*> Criminal Law (§ 1192*) — Appeal and Ebeor— Mandate and Proceedings 
IN LowER Court. 

Where a défendant was convlcted in a criminal case, in which the court 
had discretionary power to impose upon him the costs of prosecution 
under Rev. St. § 974 (U. S. Comp. St. 1901, p. 703), and the court imposed 
separate sentences on différent counts of the indictment, under one of 
which he was required to pay the costs. on a reversai by the appellate 
court as to such count only, and the issuance of a mandate afflrming 
the judgment as to the other counts, but directing the trial court to sus- 
tain the motion in arrest as to such count, that court had no power to 
modify the judgment as to any of the other counts, by adding the im- 
position of costs. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. |§ 3231- 
3240; Dec. Dig. § 1192.*] 

3. Criminal Law (§ 1192*) — Appeal and Error— Mandate and Proceedings 
IN LowER Court. 

On affirmance of a Judgment in a criminal case, where the mandate 
directed the défendant to surrender hlmself to the marshal in exécution 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the sentence wlthln 30 days from the date of the flllng of the mandate 
In the lower court, that flxed the time when the 30 days commenced to 
rua; and the trial court had no authority to change such tlme, by dl- 
rectlng the clerk to expunge the entry of the âllng of the mandate from 
the record, and to make a new entry showlng Its fiUng at a later date. 

[Ed. Note.— For other cases, see Orimlnal liaw, Cent. Dlg. i§ 3231- 
S240; Dec. Wg. § 1192.*] 
<L Chiminal Law (§§ 1216, 1195*)— Appeal and Ebeob— Mandate and Peo- 

CEEDINGS IN LOWEB COUHT— BoNDS. 

Where a défendant was sentenced to Imprlsonment In a county Jall for 
24 bours as a part of the punlshment Imposed, and on afflrmance of the 
Judgment the mandate from the appellate court requlred him to sur- 
render blmself In exécution of the Judgment wlthln 30 days after It was 
ffled, hls ofCer to surrender hlmself wlthln that tlme was a sufflcient 
compllanee to dlscbarge hls bondsmen from llablllty; but where hls 
surrender was not accepted by the marshal, and he was not Imprlsoned, 
he was not entltled to bave the Judgment of Imprlsonment satlsfled. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent Dlg. §§ 3310- 
8319, 3245; Dec. Dlg. §§ 1216, 1195.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Johnson R. Morris was convicted of a criminal offense, and brings 
error, based on certain orders made by the District Court after filing 
of the mandate from the appellate court. Reversed in part. 

Shepard Barclay (P. H. Cullen and Thomas T. Fauntleroy, on the 
brief), for plaintiff in error. 

Homer Hall, Asst. U. S. Atty. (Charles A. Houts, U. S. Atty., on 
the brief), for the United States. 

Before SANBORN and ADAMS, Circuit Judges. and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In this case one Johnson R. 
Morris was indicted for violating the statutes of the United States 
relative to the manufacture and sale of oleomargarine. The indict- 
ment contained ten counts. Upon the trial défendant was found guilty 
upon each count, excepting the fourth, seventh, and ninth. On June 
5, 1907, he was sentenced by the trial court on each of the counts 
numbered 1, 2, 3, 5, and 6, to pay a fine of $1,000. On the eighth count 
he was sentenced to pay a fine of $1,000 and the costs of prose- 
cution, and to be imprisoned in the United States penitentiary at Ft. 
Iveavenworth for the term of 2 years. On the tenth count he was 
sentenced to pay a fine of $100 and be imprisoned in the St. Louis 
city jail during the term of 34 hours. From the judgment thus im- 
posed he prosecuted his writ of error to this court, and gave a super- 
sedeas bond in the usual form. 

Upon the hearing in this court the judgment was affirmed. 161 
Fed. 673, 88 C. C. A. 533. An application for rehearing was made 
and granted so far as the judgment related to the eighth count only. 
Upon such rehearing the judgment as to the eighth count was reversée, 
and the cause remanded to the District Court, with directions to 
sustain the motion in arrest of judgment as to the eighth count. 168 

*For other caiei ■«« uni* toplo k i nvmbbb ta Dec. & Àm. Dics. 1907 to date, & Rep'r Indexée 
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Fed. 682, 94 C. C. A. 168. The mandate from this court was issued 
June 5, 1909, was received by the clerk of the District Court June 7, 
1909, and by him indorsed as filed on that day. The mandate showed 
the affirmance of the judgment, excepting as to the eighth count. As 
to that count it directed the District Court to sustain the motion in 
arrest of judgment. The mandate further directed the défendant to 
surrender himself to the custody of the United States marshal, in exé- 
cution of the judgment and sentence imposed upon him, within 30 
days from and after the date of the filing of the mandate in said 
District Court. On July 7th, the thirtieth day after the receipt and fil- 
ing of the mandate, the défendant went to the office of the United 
States marshal in St. Louis, at about 1 o'clock, and offered to sur- 
render himself to the custody of the marshal, in exécution of the sen- 
tence. The marshal, having no order of commitment or copy of the 
judgment, declined to receive him until he received an order of com- 
mitment or copy of the judgment. Morris remained in the office of the 
marshal over an hour, and then left, returning again the same after- 
noon, oflfering to surrender himself, and such offer to surrender was 
not accepted by the marshal for the reasons aforesaid. He returned 
again the next f orenoon, and again the marshal declined to receive him, 
as he had no order of commitment or copy of the judgment. 

Subsequently, at a sitting of the District Court on July 15th, the 
court entered a judgment, expunging from the record the filing of the 
mandate by the clerk of June 7, 1909, and ordered that the mandate 
be filed as of July 15, 1909. The District Court further ordered that 
the motion in arrest of judgment, so far as the same related to the 
eighth count of the indictment, be sustained, and that, as to said count, 
the défendant go hence without day. : The court further ordered that 
the défendant surrender himself to the custody of the marshal for the 
Eastern district of Missouri, in exécution of the judgment and sen- 
tence imposed upon him, within 30 days from and after that date, and 
directed that the marshal deliver défendant to the jailer of St. Louis 
city jail, together with a duly certified copy of the judgment thereto- 
fore entered in the cause, so far as the same related to the tenth count 
of the indictment. The court further ordered that the United States 
hâve exécution, after 30 days, for the amount of the fines imposed by 
that court and affirmed by this court, under the first, second, third, 
fifth, sixth, and tenth counts of the indictment, and for the costs of 
prosecution. 

The défendant, Morris, filed a motion to vacate such order and 
judgment, and also to hâve the judgment of imprisonment under the 
tenth Count entered as satisfied. Thèse motions were each overruled. 
To review the action of the court of July 15th, défendant has brought 
the action to this court. 

The law is fundamental, and no authorities need be cited in sup- 
port thereof, that the trial court can enter no other or différent judg- 
ment than is directed by the mandate from the appellate court. The 
mandate from this court was an affirmance of the judgment entered 
on June 5, 1907, except as to the eighth count. As to that count it 
directed that the motion in arrest of judgment should be sustained. 
The order of affirmance as to the judgment upon the other counts 
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was a direction that the judgment of June 5, 1907, should stand as 
entered, excepting as to such eighth count. At the time the trial 
court entered its judgment of June 5, 1907, whether it would impose 
costs upon the défendant, and, if so, upon which count of the indict- 
ment, was a matter of discrétion with the court. Rev. St. § 974 (U. 
S. Comp. St. 1901, p. 703). That court imposed the costs as a part 
of the sentence under count 8, which was reversed. The portion of 
the judgment which was affirmed did not impose costs upon the de- 
fendant, and the court, upon receipt of the mandate, had no power 
or authority to modify the previous judgment by adding the imposition 
of costs. The order of the court directed the défendant to surrender 
himself within 30 days from the fîHng of tlie mandate in the court 
below. The mandate was sent down and received by the clerk on the 
7th of June, and indorsed by him as filed on that date. That fixed 
the time when the 30 days commenced to run according to the order 
of this court, and the court below had no power or authority to change 
that time. The receipt of the mandate by the clerk on the 7th of June 
constituted a filing, its indorsement as filed being évidence of that fact, 
and it was error in the trial court to expunge from the record the évi- 
dence of its being filed on the 7th, and directing an entry that it be 
filed as of the 15th of July. When a judgment is affirmed in the appel- 
late court, and the mandate is received by the clerk of the trial court, 
no action by that court upon the mandate is necessary, and exécution 
of the judgment may proceed. Davis v. Patrick, 57 Fed. 909, 6 C. C. 
A. 632. 

The ofïer to surrender to the marshal on the 7th of July was such 
a sufficient compliance with the order of this court as to release his 
bondsmen from liability; but the judgment of the court was that he 
be confined in the jail at St. Louis for 24 hours. He never was com- 
mitted to the jail, never did undergo imprisonment in accordance with 
the judgment, and hence he was not entitled to hâve the judgment of 
imprisonment satisfied. 

For the foregoing reasons, the judgment of July 15, 1909, is re- 
versed, excepting the portion thereof sustaining the motion in arrest 
of judgment as to the eighth count, and the portion overruling de- 
fendant's motion to hâve the judgment of imprisonment under the 
tenth count satisfied ; neither party to recover costs. 



HINDE & DAUCH PAPER CO. v. ATTERBURY BROS., Inc. 
(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 88. 

1. Sales (§ 177*) — Breach oi' Buyer. 

Défendant, liavlng ratified a contract to buy made by its agent, broke 
ttie agreement by refuslng to receive final delivery, uniess released from 
obligation under other contra cts elalnied by plaintiff. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 177.*] 

♦For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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\ Pbincipal and Agent (§ 123*)— ^uthoritt to Buy— Evidence— Stjffi- 

CIENCÏ. 

Evidence held. insufficient t» sbow that tbe superiutendent of a brançli 
paper mill was authorized to eontract to buy pulp for another mill. 
[Ed. Note.— For other cases, see Principal and Agent, Dec. Dig. § 123.*] 

In Error to the Circuit Court of tlie United States for the Southern 
District of New York. 

Action by Atterbury Bros., Incorporated, against the Hinde & Dauch 
Paper Company. Judgment for plaintiflf, and défendant brings er- 
ror. Reversed. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court, entered upon the verdict of a jury in favor of de- 
fendant in error, who was plaintiff below. The action was brought 
te recover upon three alleged contracts for the sale of foreign un- 
bleached pulp, deliverable at Muncie, Ind. 

Rounds & Schurman (A. C. Rounds, R. K. Ramsay^ and Harley 
L. Stowell, of counsel) , for plaintifï in error. 

Smith & Bowman (Henry H. Bowman and Harold H. Bowman, of 
counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The défendant is an Ohio corporation 
engaged in the manufacture of paper and paper specialties, with mills 
at Sandusky and Delphos, Ohio, at Muncie, Ind., and Hoboken, N. J. 
Its principal place of business is at Sandusky, and its most important 
mill at Muncie. The Hoboken mill is its smallest, with a capacity of but 
6 tons a day ; the Muncie mill having a capacity of 34 tons. The con- 
tracts sued upon are based on orders dated June 17, 1907, June 18, 
1907, and July 22, 1907, calHng respectively for 150, 150, and 200 
tons. The first calls for September, October, and November, 1907, 
shipments; the second for February, March, and April, 1908, ship- 
ments; the third for May, June, July, and August, 1908, shipments — 
ail for imported pulp to be delivered at Muncie. The orders are 
signed: "The Hinde & Dauch Paper Co., E. W. Castle, Supt." The 
circumstances under which thèse orders were given are as f ollows : 

One Thomas C. Bennett, a broker in New York City, had for many 
years been sohciting orders for pulp imported by the plaintiff. He, 
as agent for plaintiflf, procured thèse orders from Castle. The plain- 
tiff had nothing to do with the transaction, except that upon receiving 
the orders from Bennett it acknowledged and accepted them, sending 
such acknowledgments to "The Hinde & Dauch Paper Co., Hoboken, 
N. J." AH three orders are headed "Hoboken, N. J." ; the fîrst one 
being written on a sheet of paper with letter head of defendant's mill 
there, and the other two on Bennett's paper, with his letter head. So 
far as appears, neither the plaintiflf nor Bennett had any transaction.^ 
with défendant prior to July or August, 1906. At that timè Bennett 
visited the Hoboken mill and was introduced by a gentleman from San- 
dusky to Castle, being told that Castle "was the superintendertt and 
would attend to the business of the mill" ; that "Castle was the one who 

•For other cases see same topic & J number in Dec. & Am. Dlgs. 1907 to date, & RepT Indexes 



78 185 FEDERAL EBPOETER 

would do ail the buying and purchasing for that mill, and whatever 
business I did I would hâve to do through Mr. Castle." Thereafter, 
and in Jûly, August, September, and October, 1906, orders signed by 
Castle were given for four lots of paper, from 25 to 36 tons, deliverable 
to Hoboken mill, or to "our Hoboken mill." In November, 1906, three 
orders for pulp, 10, 15, and 15 tons, respectively, were given, with 
like instructions as to delivery ; and they were f ollowed by seven other 
orders for pulp, in quântities from 30 to 60 tons, deliverable "at Ho- 
boken mill," or "from storehouse, less allowance for cartage," or "ex 
dock port of N. Y.," or "port of N. J.," or "ex steamer port of N. Y."' 

In June, 1907, Bennett wrote to the défendant at its principal of- 
fice in Sandusky trying to eflfect a sale to it of 500 tons imported pulp. 
Several letters were exchanged, the défendant finally writing that it 
had already closed contracts for ail the pulp it would require in 190?, 
and that as to Bennett's offer for next year's deliveries the priées 
named were not satisfactory. Thereupon Bennett interviewed Castle, 
either at the Hoboken mill or at Bennett's office, and, not telling him 
anything about his efforts to sell 500 tons to headquarters in San- 
dusky, procured from him the order of June 17th for 150 tons. In 
like manner he procured the order for 150 tons, dated June 18th. 
Bennett testified that this may hâve been actually signed two or three 
days subséquent to the date it bears. Subsequently the order of 
July 32d was procured. There is a conflict of testimony as to what 
took place between Bennett and Castle when thèse three orders were 
obtained ; but we need not go into that branch of the case. AU con- 
troversîes as to what passed betwéen them are disposed of by the 
verdict favorably to the plaintiff. It will be sufficient to consider the 
défense principally relied upon, namely, that Castle did not hâve au- 
thority to make such purchases for the Muncie mill, and that no déc- 
larations and no conduct of défendant are shown which would war- 
rant a finding that there waS such an "appearance. of authority" that 
plaintiff was entitled to rely upon it. 

Castle promptly notified defendant's office at Sandusky of the fact 
that he had signed and delivered the order of June 17th. The vice 
président and treasurer testified that he replied to him, about June 
30th, that he had no authority to make such a contract, and that 
under no considération was he to attempt anything of the kind again. 
Nevertheless défendant ratified the order, accepted ail deliveries under 
it, except about 38 tons, and as to those wrote plaintiff on November 
30th, asking it to cancel the order, or, if that was not satisfactory, 
to hold up the shipment until such time as défendant could use the 
pulp. Plaintiff declined to cancel, but agreed to hold up the shipment 
for a time. Subsequently, controversy having arisen as to the other 
orders, défendant, throUgh its counsel, wrote plaintiff, stating that 
it would accept the 38 tons to adjust the whole controversy. The trial 
judgé held that this was, in substance, a refusai to accept the 38 tons, 
and lef t it to the jury to find, upon the testimony as to market value, 
what were the damages for this breach of contract. His disposition 
of this cause of action was correct. 

The second order, dated June 18th, was signed and delivered ac- 
cording to Bennett's testimony not later than the 20th. Did Bennett 
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or the plaintiff at that time hâve reasonable grounds for assuming that 
Castle had authority to make this purchase for the Muncie mill? 
Plaintiiï's counsel argues that, since New York is the principal port 
of entry for foreign pulp, it might fairly be supposed that défend- 
ant would hâve some one hère as its Eastern représentative, author- 
ized to make purchases for ail its différent mills. In thèse days of 
rapid communication by telegraph and téléphone, that may not al- 
ways be a safe assumption; but, if it were, there is nothing in the 
record to show that Castle held any such position. The Hoboken 
mill, a small one compared with the others which défendant operated, 
was bought and the plant got in order in the summer of 1906. It 
may be presumed — there is no positive évidence of the fact — that 
Harbrecht, the gentleman from Sandusky who introduced Castle to 
Bennett, was connected with défendant. But, as we hâve seen, Castle 
was introduced simply as the superintendent of the Hoboken mill, 
"who would do ail the buying and purchasing for that mill." There 
seems to us no warrant for the assumption that the superintendent of 
one mill, who is to do ail the buying of materials and supplies for that 
mill,' is authorized by his employer to buy material or supplies for 
other and larger mills of that employer located in remote states. It 
would seem that a person who wished to sell something to thèse other 
inills would naturally suppose that he should apply to their respective 
superintendents or to the principa,l office, which controlled them ail. 
Evidently Bennett supposed so, for he made his first offer of the 500 
tons direct to the Sandusky office. 

We find nothing in the course of dealing which might induce a 
belief that Castle's authority was more extensive than was indicated 
when he was introduced to Bennett. For many months orders were 
given by Castle, were accepted and fiUed, and upon delivery of the 
goods bills therefor were sent to Sandusky by plaintiff and were paid. 
But, as we hâve seen, ail thèse orders were for comparatively small 
quantities. Sixty tons was the largest, there were two for 50 tons each, 
and the rest ranged from 40 down to 10 tons — quantities within the 
capacity of the Hoboken mill. Moreover, none of thèse lots were de- 
liverable elsewhere. They were ordered "at our mill," or "to Hoboken 
mill," or "ex dock port of New York or port of New Jersey." The 
circumstance that orders of this sort, when filled in accordance with 
their terms and bills sent in, were paid for at the financial office in 
Sandusky, would not warrant a jury in finding that by its course of 
dealing défendant was giving any one to understand that the superin- 
tendent of its Hoboken mill, who it had announced was to do the buy- 
ing for that mill, had authority to buy supplies or material generally for 
its other mills in distant states. 

Plaintiff lays much stress upon the circumstances that some of the 
material covered by thèse orders prior to June 17th was, upon arrivai 
at the port of New York, ordered to be transshipped to Muncie, was 
sent there by plaintiff, and was accepted and paid for by défendant. 
The vice président and treasurer of the défendant testified that in the 
summer of 1907 the Hoboken mill was changed in opération to a dif- 
férent product, which did not require this pulp (or ail of it), and in 
conséquence directions were sent to Castle to send on to Muncie some 
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ôf the pulp he had ordered for Hoboken. Plaiiitiff, of course, was not 
informed as to this reason for the transfer; so it will be necessary 
to examine more closely into this subject oî transshipment directions 
given to plaintiff, in order to see whether any reliance was placed upon 
them as indicating an enlargement by défendant of the purchasing 
authority of Castle. There are four such orders: January 4, 1907 
(Exhibit H); January 17, 1907 (Exhibit G); March 8, 1907 (Ex- 
hibit V) ; and June 28, 1907 (Exhibit U). The dates of thèse orders 
are not signifîcanti The material purchased was foreign pulp, which 
apparently was not ordered from abroad until contracts for its sale 
had beeii closed. The goods were not ofïered for delivery under any 
order until months after the order was received. There is no testi- 
mony in the case to indicate that plaintifï in any case received notifica- 
tion to transship to Muncie until the goods had reached the port of 
New York and were ready for delivery. The plaintifï's testimony 
showed that the dates of arrivai and transshipment of pulp covered by 
thèse four orders were as follows: Exhibit H, July 27, 1907; Exhibit 
G, July 15, 1907 ; Exhibit V, August 31, 1907 ; Exhibit U, September 
3, 1907. Manifestly, when the order of June 18th (possibly signed 
June 31st) was given, there had been no occasion when goods bought 
by Castle had been ordered delivered elsewhere than at Hoboken or 
New York, so there was nothing of that sort to indicate any enlarge- 
ment of Castle's original authority. When the third order, hère sued 
upon, was given, July 22, 1907, one single lot of 50 tons had been 
ordered transshipped to Muncie; but in our opinion that single trans- 
action would not sustain a fînding bythe jury that the course of busi- 
ness was such as to lead plaintiff to believe that Castle had authority 
to buy for other mills than his own. 

Notification of acceptance of the orders of June 17th and June 18th 
was not given by plaintiff to the Sandusky office. According to the 
course of dealing it would communicate with that office only when the 
goods had been delivered and it was forwarding invoices or statements 
of account. Authority to make the contract of July 22d cannot, there- 
fore, be inf erred from the circumstance that down to that time défend- 
ant had not repudiated the orders of June 17th and June 18th. 
■ ïn oUr opinion there was not in the case sufficient évidence to justify 
a gubmission to the jury of the question whether "there was sufficient 
évidence to justify the belief that under, :the course of business Castle 
did hâve authority to enter into thèse contracts." 

The judgment is reversed. 



CHICAGO, R. I. & P. RY. CO. v. BROWN. 

(Circuit Court of Appeals, Seventli Circuit. January 3, 1911.) 

No. 1,691. 

1. Masteh and Servant (§ 289*) — RAitWAY Switchmen — Uncouplinb Cars 

— CONTRIBUTOKY NbOUGENCE. 

A railvvay switcliman in a large yard was not guilty of contributory 
négligence per se in puttihg his hand betvveeu cars and moving along 
with them Jn uncoupling, where the safety coupler was out of order, 

'For other case»seé saiaetopio &| numbbb in Dec. & Am. Diga. 1907 tûdate, & Rep'r Indexes 
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thougb he could hâve avolded résultant iujury by waitlng until the cars 
stopped. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 289.*] 

2. Masteb and Servant (§ 14*)— Bailways— Safety Appliance Act— Con- 

stitutiokality. 
The fédéral safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 

531 [U. S. Comp. St. 1901, p. 3174]), governing rallways, is constitutlonal. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 14.* 
Duty of rallroad companies to furnish safe appllances, see note to 

Felton V. BuUard, 37 C. C. A. 8.] 

In Error to the Circviit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Thomas W. Brown against the Chicago, Rock Island & 
Pacific Railway Company. Judgment for plaintiflf, and défendant 
brings error. AfiSrmed. 

The writ of error Is to reverse a judgment for $8000.00, In favor of défend- 
ant In error against plaintif!: in error, for damages for the loss of his left 
]eg, while working for plalntiff in error as a nigiit switchman. 

The action was upon two counts (a) for violation of the Safety Appliance 
Act, and (b) comnion law négligence in not blocking the switches. But in- 
asmuch as the case was submitted to the jury upon each of thèse counts sep- 
arately (a verdict of guilty being found in each), and the damages in neither 
would he changed were the other out of the case, the plalntifC in error must 
.showr that there vras error in the trial of both counts hefore a reversai would 
foUow. 

TJiX)n the first count, there was a gênerai verdict of guiltj-, and also a 
spécial verdict, answering in the a^fHrmative the three following questions: 

"1. Do you find from the évidence that the défendant was guilty of a viola- 
tion of the United States Safety Appliance Act, as chargea In the first count 
of the déclaration? 

"2. If you find that the défendant was guilty of a violation of the United 
States Safety Appliance Act, as chargea, do you find from the évidence that 
such violation was a proximate or eoncurring cause of plaintlff's injuryî 

"3. Considering ail the évidence, including plaintlff's conduct, both in golng 
between and while between the cars, do you find that he was in the exercise 
of ordinary care for hls own safety?" 

The assignments of error are: 

That the relation of master and servant did not exist between the parties ; 

That no négligence was shown upon the part of the défendant ; 

That the fédéral safety appliance act, as applied to the facts of the case, 
is unconstltutional ; 

That the Court erred in instructing the jury that the plaintiff could not 
be guilty of contributory négligence in going between the cars ; 

That the plaintifC was guilty of contributory négligence; 

That the Court erred in refusing to direct a verdict for the défendant. 

The instruction complalned of is as foUows: 

"This act also provides that if an employé engaged in the service of such 
carrier sustains an in jury by reason of the carrier's f allure to obey the 
law, the employé shall not be held to hâve assumed the rlsk of danger or 
injury resulting from such failure on the part of the carrier. It is also the 
law, having iu mind still the first count, that if the employé goes between the 
cars to effect an uncoupling he is not ehargeable with contributory négligence, 
that is a failure to exercise ordinary care for hls own safety by the mère fact 
of going in between the cars to effect the uncoupling, and he is required be- 
fore he ean recover to exercise ordinary care for his own safety af ter he goes 
between the cars and while he Is there èndeavoring to effect an uncoupling, 
that Is, the séparation of the car." 

The faets are stated in the opinion. 

•For other cases see fsame topie £ S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indeie» 
185 F.— 6 
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M. L. Bell, for plaintifF in error. 

James C. McShane, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
défendant in error, a switchman in a large switch yard, was called 
upon, at night, to uncouple some cars. Not being in touch, by signal, 
with the engineer, he conveyed his signais to another switchman in 
advance of him, who conveyed them to the engineer. The cars were 
in motion on a car track at the time. The uncoupling was to be donc 
by means of shoving the cars in motion. Had the safety appliance 
been in order, this could hâve been accomplished by défendant in 
error while walking at the side of the train. But the safety appliance, 
on the side of the car on which he was working at the time, would 
not operate. He gave three or four jerks to it, which failed to open 
the coupler. He then reached in between the cars and attempted to 
lift the coupler pin with his fingers, which he was unable to do. He 
then attempted to reach the pin on the adjacent coupler, in order to 
lift that with his fingers. During ail this time he was walking beside 
the cars, which were moving slowly. The pin lifting rod on the other 
car projected, not towards him, but away from him; and as he was 
reaching for the coupler pin on this adjacent coupler, his foot slipped, 
and a low brake beam striking his foot, shoved it into an unblocked 
guard rail, where it was run over and his leg eut off. Had he, under 
thèse circumstances, abandoned the uncoupling altogether until the 
car had come to a standstill, he would hâve been saved the accident. 
And it is upon his failure to do this, that plaintifï in error predicates 
its assignments of error respecting contributory négligence and the 
refusai of the Court to direct a verdict for the défendant. 

In support of its assignments of error in this respect, plaintifï in 
error cites Gilbert v. B. C. R. & N. R. Co., 138 Fed. 529, 63 C. C. 
A. 27, Suttle V. Choctaw, Oklahoma & Gulf R. Co., 144 Fed. 668, 
75 C. C. A. 470, and Union Pacific R. Co. v. Brady, 161 Fed. 719, 88 
C. C. A. 579. In the first of thèse cases, the négligent act upon which 
the judgment was based was the switchman's failure to first endeavor 
to use the lever on the opposite side, because, as the Court said : 

"The use of that lever was a less dangerous method of partlng the cars." 

That case is diflferent, in this respect, from the one before us. 

In Suttle v. Choctaw, Oklahoma & Gulf R. Co., the uncoupling was 
of the caboose, the Court holding that, the platform of the caboose be- 
ing open to him to cross over to the other pin lifting rod (the one on 
his side failing to work) "he selected the more dangerous way of per- 
forming his duty when a safe way was within his choice." 

In Union Pacific R. Co. v. Brady: 

"There was no' substanUal eyidence of a defective condition of this appli- 
ance. But, If this were not so, It was plalntlfC's duty to use the lever on the 
other car. He sald he consldered it dangerous to cross between the cars to 
the other side of the track, although no englne was connected with the stock 
car, and the switch engine was subject to his orders and could hâve been 
quickly directed to pull the coal car further away. Simllar and equally in- 
sufflclent excuses were glven for not adoptlng other obvions ways to get to 
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the lever on the stock car. In this partlcular the case falls within the doc- 
trine of Suttle V. Railroad, etc." 

Thèse were cases in the Circuit Court of Appeals for the Eighth 
Circuit. They présent cases, in their determinative facts, différent 
from the case under considération. In the case under considération 
there were twelve cars in a string, the car to be uncoupled being about 
midway. There was no way, therefore, practically open to défend- 
ant in error, to go around to the opposite side. The opération of un- 
coupling was to be done while the train was moving, and there was 
no opportunity to stop the train ; and further, défendant in error, 
when he received his injuries, could net hâve reached the pin Hfting 
rod on the adjacent car, projecting on the opposite side of the train, 
as readily as he could reach the pin itself. 

In Gilbert v. B. C. R. & N. R. Co., supra, the foUowing language 
is used : 

"In thls ■way"-^after quotlng tbe safety appliance provision — "the duty 
was Imposed upon common carriers by the law to so equip their cars that 
they could be uncoupled without requiring their servants to go between the 
ends of the cars. TÎie dévolution of this duty upon the carriers necessarily 
imposed upon their servants the corrélative duty of using the equlpment thus 
furnished to them, and.of refraining from going between the ends of the cars 
to couple or uncouple them unless compelled to do so by necesslty." 

Upon the last sentence of this excerpt, the plaintiff in error par- 
ticularly relies. In our judgment, "the necessity" existed in the case 
under considération; for in large yards, where safety appliances re- 
fuse to work, to let the cars go uncoupled under the circumstances 
disclosed hère, might resuit in blocking the opération of the whole 
road. There is nothing in the facts bef orè us that shows that the de- 
fendant in error might, without violating his duty or doing injury to 
the road, hâve stopped the opération of the train until he could hâve 
gone around on the other side. 

Nor can we believe that the interprétation put upon this act, in 
the part just quoted from the opinion in Gilbert v. B. C. R. & N. R. 
Co., is the one intended by Congress. To our minds, the act was in- 
tended, not to increase the difficulty of getting compensation for in- 
juries sustained, but to decrease the number of cases in which inju- 
ries would happen. It abolishes, in ternis, assumption of risk. And 
where there exists a practical necessity, such as confronted this switch- 
man, to uncouple the cars by some means other than the defective 
lever, what is done is assumption of risk. Putting his arm between 
the cars, under such circumstances, and traveling with them, is not 
per se contributory négligence. If there be contributory négligence 
at ail, it dépends, not upon his assuming the risk under the circum- 
stances disclosed, but upon the degree of care with which he acts while 
in the performance of the work under the assumed risk; and that 
question, we think, ail things considered, was fairly submitted to the 
jury in the instruction of the Court. Donegan v. B. & N. N. Ry., 
165 Fed. 869, 91 C. C. A. 555 (Second Circuit) ; Taggart v. Repub- 
lic I. & S. Co., 141 Fed. 910, 73 C. C. A. 144 (Sixth Circuit). 

In overruling the other assignments of error, there is no need of 
any further expression of our views. The existence of négligence. 
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upon the part of the plaintifï in error, is practically admitted ; and 
the constitutionality of the act has passed into the région of settled 
law. 

The judgment of the Circuit Court is 

Affirmed. 



IRETON et al. v. PENNSYLVANIA CO. 

(Circuit Court of Appeals, Sîxth Circuit February 7, 1911.) 

No. 2,063. 

1. Appeal and Erbor (i§ 731, 733*) — Assignments of Ekeob— Suïticienct. 

An assignment of error that the verdict or the judgment is contrary to 
law is not reviewable, when it does net specify the errors complained of, 
as required by Circuit Court of Appeals Rule 11 (150 Fed. xxvli, 79 C. C. 
A. xxvii). 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3017- 
3021, 3025-3027; Dec. Dig. §§ 731, 733.*] 

2. Appeal and Ebbob (S 1078*) — Assignments of Eeror— Waivee. 

Errors not polnted out or dlscussed In plaIntIfC in error's brief wlll not 
be consldered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 4256- 
4261; Dec. Dig. | 1078.*] 

3. Removal of Causes (§ 51*) — Sep arable Controvebst. 

A rallway company sued for negligently settlng a fire had a separable 
controversy removable to the fédéral court, where the required dlversity 
of citizenship existed, unafCected by the joinder as défendants of Insur- 
ance companles, which raised no Issue with the rallway company, being 
présent merely to claim by subrogation a share of any recovery. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 101 ; 
Dec. Dig. I 51.* 

Removal of causes, separable controversy, see notes to Robblns y. El- 
lenbogen, 18 C. C. A. 86; Mecke v. Valley town Minerai Co., 35 O. O. A. 
155 ; Pollitz V. Wabash R. Co., 100 G O. A. 4.] 

4. Appeal and Error (§ 824*) — Necessart Parties. 

A writ of error by plaintifC and one défendant to review a Judgment 
for the principal défendant cannot be sustained, when there is nothing to 
show a summons and severance of other défendants who were parties to 
the controversy. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1806- 
1809 ; Dec. Dig. § 324.*] 

5. Appeal and Ebeoe (§ 719*) — Record— Assignment of Errobs— Sum- 

CIENCT. 

Nothing is presented for review by a record, in the absence of an as- 
signment of error, where there is no blU of exceptions, and nothing but 
the record showing that there was a trial, verdict and judgment. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 2968- 
2982 ; Dec. Dlg. § 719.*] 

In Êrror to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by Thomas E. Ireton against the Pennsylvania Company and 
others. From a judgment for défendant Pennsylvania Company, plain- 
tifï and défendant Allemania Fire Insurance Company bring error. 
Affirmed. 

*For other caaea ice >ame topic £ ! numbeb in Dsc. & Am. Diga. 1907 to date, & Rep'r Indexe! 
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Orville S. Brumback (Clem V. Hoke, of counsel), for plaintiffs in 
error. 

Wheeler & Bentley and Marshall & Kraser, for défendants in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and DENI- 
SON, District Judge. 

SEVERENS, Circuit Judge. The plaintiff commenced this action 
in the court of common pleas for the county of Van Wert, state of 
Ohio, against the Pennsylvania Company to recover damages suflfered 
from a fire caused by the alleged négligence of the défendant in the 
opération of its railroad on its line adjacent to a lot of the plaintiff' s 
on which were an elevator, warehouse, and other buildings and a large 
quantity of personal property consisting of machinery, grain, flour, 
and other items, which it is alleged were destroyed by fire. The négli- 
gence complained of was the emitting of sparks from a locomotive 
engine which were blown over the buildings and set them on fire. 

The plaintiff joined also as défendants some 14 insurance companies 
who had issued policies on the property destroyed. In the pétition, 
having stated its cause of action against the Pennsylvania Company, 
the ground on which the insurance companies were joined is stated 
as follows: 

"Each of the défendants other than sald Pennsylvania Company is and theii 
was an insurance company duly Incorporated, doing business in Ohio, and 
had insurance on some part of said property so consumed or damaged and 
paid a clalm of plaintiffs on account of the loss of the property so insured, 
and, as plaintiffs are informed, maltes the claîm that it is subrogated to 
some of the rlghts of plaintiffs herein. 

"Wherefore plalhtitrs pray that each of the défendant insurance companies 
be required to set up whatever interest It clainis or be barred from clalming 
any part of the recovery herein." 

The answer of the Pennsylvania Company dénies the allégation of 
négligence contained in the pétition. The défendant insurance com- 
panies filed answers which were ail alike and of which that of the 
Allemania Fire Insurance Company is a sample. It is hère reproduced : 

"This answering défendant avers that by the provisions of said policy and 
contract of insurance, and by such payment to plaintiffs, it was to and did 
become subrogated to the right of plaintiffs, in such loss and damage, to tlie 
exteut of such payment. It avers that it is still the owner of said subrogated 
rlght and interest. 

"Wherefore this answering défendant prays, if plaintiffs recover in this 
>iuit from the défendant Pennsylvania Company, that the court will make 
such order as will protect its rights herein against plaintiffs, and for ail prop- 
er relief." 

The Pennsylvania Company filed in the state court a pétition for 
removal of the cause into the Circuit Court of the United States for 
the Northern District of Ohio on the ground that it had a separable 
controversy with the plaintiffs in the suit which could be deterrhined 
without the présence of the other défendants. The case was removed, 
and, on the filing of the transcript in the Circuit Court of the United 
States, the plaintiffs to the action and the Allemania Fire Insurance 
Company made separate motions to remand the case to the state court, 
because, as was alleged, the Circuit Court had no jurisdiction of the 
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case on the ground of diverse citizenship; but the motions were de- 
nied. The case was brought on for trial before a jury and resulted 
in a verdict in favor of the défendants whereupon a judgment was 
entered in the following form: * 

"The court comlng now to enter final judgment in thls cause, it Is ordered, 
adjudged, and decreed that the pétition of the plaintifCs, and the answers and 
cross-petitlons of the several insurance companies herein, be and are hereby 
dismlssed; and that the défendant the Pennsylvania Company hâve and re- 
eover of the plaintlffs the costs of this action, save and except the costs made 
up on the several answers and cross-petltlons of the défendant Insurance 
companies. As to said latter costs it Is ordered, adjudged, and decreed that 
said the Pennsylvania Company hâve and recover of each of said insurance 
companies, respectlvely, the costs made upon Its answer and cross-petition. 
To which judgment of the court the plaintlffs and the said insurance com- 
panies each respectlvely duly excepted." 

The plaintififs and the Allemania Fire Insurance Company joined 
in suing out this writ of error. The sole ground alleged against the 
validity of fhe judgment is that the case was improperly removed from 
the State côiirt. Aside from the assignments of error raising this 
question, there are two others, which are that the verdict is contrary 
to law, and also that the judgment is contrary to law. Thèse we shall 
not consider, first, because neither of them specifically points out the 
error complained of as required by rule 11 (150 Fed. xxvii, 79 C. C. A. 
xxvii) of the rules prescribed for the Circuit Court of Appeals, and 
also because counSel for the plaintiff in error hâve not in their brief 
pointed out or discussed any particular error other than that relating 
to the removal of the cause. Besides, there are no facts incorporated 
in the record upon which thèse assignments of error could be consid- 
ered. The question concerning the removal is somewhat complicated 
by the régulations made by the Code of the state in the form of remé- 
dies and pleadings. In states where similar Codes hâve been adopted 
it has, in ia number of cases, been held by state courts, and fedei'al 
courts sitting in those states, that insurance companies which are en- 
titled by right of subrogation to participate in the expected recovery 
might be joined as parties to the action. In several of such cases it 
seems to be thought that they might properly be joined as plaintiff s 
for the purpose of prosecuting the action. We hâve no occasion to 
call in question the propriety of such décisions, for, in the présent case, 
the insurance companies hâve not made themselves parties to the issue 
between the plaintiff and the défendant the Pennsylvania Company, 
but in their answer content themselves with assuming a waiting atti- 
tude for the purpose of claiming the proceeds which might be adjudged 
to the plaintiff, or such part of the proceeds as they might severally 
claim. They raised, no issue with the Pennsylvania Company, but left 
the issue between the plaintiff and that company to be litigated between 
themselves. They did not put themselves in a position to be recognized 
for the purpose of making proof s in, regard to that controversy or as 
having the right of a litigant with référence to it. 

In the light of thèse conditions, we think that the court below was 
right in its conclusion that the Pennsylvania Company had a separable 
controversy with the plaintiffs which it might remove for trial to the 
fédéral court. The requisite diversity of citizenship existed. So far 
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as that controversy was concerned, the insurance companies were only 
formai parties to the principal controversy, and were présent for the 
sole purpose of obtaining the fruits of the litigation if any should 
be recovered, and whether they were nominally plaintifïs or défendants 
would be unimportant. They had no controversy and no issue with 
the défendant. Moreover, if those companies were to be recognized 
as real parties to the controversy between the plaintiflfs and the Penn- 
sylvania Company, such récognition would be fatal to the writ of error. 
Only the plaintiffs and the Allemania Company hâve joined in this 
writ, and there is nothing in the record to show a summons and sever- 
ance of the other insurance companies. Masterson v. Herndon, 10 
Wall. 416, 19 L. Ed. 953; Simpson v.Greely, 20 Wall. 152, 22 L. Ed. 
338 ; Estes v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 33 L. Ed. 437 ; 
Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933 ; Davis 
v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L- Ed. 563 ; Beardsley 
v. Railway Co., 158 U. S. 123, 15 Sup. Ct. 786, 39 h- Ed. 919. And 
see Mercantile Trust Co. v. Kanawha & O. Ry. Co., 58 Eed. 6, 7 C. 
C. A. 3, a case decided by this court. 

We are precluded f rom following the case through the trial for the 
purpose of inquiring for other possible errors. There is no bill of ex- 
ceptions, and there is nothing but the bare record showing that there 
was a trial, a verdict, and a judgment. Therefore nothing appears of 
which we might possibly take notice in the absence of an assignment of 
error. 

The judgment must be affirmed, with costs. 



GULF REFINING CO. OF LOUISIANA et al. v. VINCENT 011/ CO. 

(Circuit Court of Appeals, Fifth Circuit. February 21, 1011. Oa Reliearing, 

March 14, 1911.) 

No. 2,165. 

1. Appeal and Ebbor (I 71*) — Appealabub Deceees— Inteklocutobt De- 

CKEES. 

Interlocutory orders, wliich are appealable under U. S. Comp. St. 1901, 
p. 550, § 7, authorizing appeal from certain interlocutory orders granting 
an injunction or appolnting a receiver, are orders in the nature of "exé- 
cutions before judgment," and in efCect elther ousting parties from pos- 
session or injuriously controlling the management and disposition of 
property. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. |§ 393- 
401 ; Dec. Dig. § 71.*] 

2. Appeal akd Ebrob (§ 71*) — Decbees Not Appealable— Deceee Appoint- 

iNG Spécial Masteb. 

An interlocutory decree, in effect appointlng a spécial master, though 
he be named "conditlonal receiver," is not appealable, not being such or- 
der appointlng a receiver as is appealable, under U. S. Comp. St. 1901, p. 
550, § 7. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 399- 
401; Dec. Dig. §71.*] 

*For other cases see same toplc * S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



'88 ,' ; • . • 185 FEDERAL REPORTER;. 

■ Appeal frbm the Circuit Court of the. United States for tlie Western 
District ofLouisiana. , 

Suit by the Vincent Oil Company against the Gulf Refining Com- 
pany of Louisiana and others. From an interlocutory decree, de- 
fendants appeal. Appeal dismissed. 

D. Edward Gréer and Amos L. Beaty, for appellants. 

John Hamman, Presley K. Ewing, and W. H. Gill, for appellee. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

FARDEE, Circuit Judge. This is a suit brought in equity for the 
spécifie performance of a certain oil lease and for the cancellation of 
conflicting leases and titles, and the prayer is for an injunction pen- 
dente lite^ a permanent injunction, the appointment of a receiver, the 
cancellation of contracts, and for gênerai relief. It is brought to 
this court by an appeal from a decree as foUows, to wit: 

"Vincent 011 Company, Complainant v. Gulf Refining Company of Louisiana 

and Others. 

" "No. 553. In Equity. 

"This day this cause came on to be heard upon the complainant's amended 
blll as filed herein, the défendants' demurrers thereto as flled hereln, and the 
défendants' answers to show cause against the prelimlnary relief as prayed 
by sald blll, after due and reasonable notice to the défendants, and appear- 
ance by them, and was argued by counsel, and thereupon the court, upon con- 
sidération thereof, ordered, adjudged, and deereed as follows, vlz.: 

"That décision upon said demurrers be and is hereby reserved by the court. 
That Underwood Nazro, who has the necessary qualifications, be and he is 
hereby appointed as conditional receiver herein, wlth autliority to exercise 
the limited powers to him hereby granted, upon his duly quallfying as such by 
filing the requisite oath and giving bond, payable to the clerk of this court 
and his successors in office, in ternis of law, for the faithful performance of 
bis duties as such receiver, with good and sufflcient security, to be approved 
by the court or said clerk, in the sum of one thousand ($1,000.00) dollars. 

"ïhat said conditional receiver so appointed be and he is hereby author- 
ized, and he is directed, to take and keep accurate accounts of ail oil or other 
minerais extracted, produced, or marketed by the défendants, Gulf Refining 
Company of Louisiana, Sabine Oil & Minerai Company, and S. A. Emerson, 
and each of them, from the lands described in the lease from A. J. Vincent 
and cograntors to H. T. Staiti, bearing date May 5, 1909, as alleged in com- 
plainant's said bill, and also of the priées obtalned therefor, and the reason- 
able expenses incurred in produclng the sanie Into the tanks and pipe Unes, 
and to file his monthly statements thereof among the papers of this cause, so 
that at the final hearing the court will hâve before it the exact amounts 
which may enter into a full accounting. 

"That sald receiver is hereby authorlzed to require said above-named dé- 
fendants, and they are each directed at his request, under penalty of law in 
case of dlsobedlence, to furnish him with sworn schedules and statements and 
such Inspection of their books and documents in that behalf from time to 
time as will enable or aid him to prépare accurately the accounts hereinbe- 
fore requlred of him. 

"That said receiver is further authorlzed to require of above-named de- 
fendants, and each of them, and they are severally directed at his request, 
from time to time, to furnish bonds, payable to the clerk of this court and 
his successors in office, for the beneflt of wliom the court may flnally decree 
herein, with good and sufflcient security, and to be conditioned and in such 
amounts as he may détermine lu reasonable proportion to the amounts to be 
protected, compelling the obligors to account for ail revenues or moneys de- 
rived from said land from oil or other minerais produced therefrom, in the 
event complainant succeeds in malntaining this suit. 
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"That said receiver be and he Is hereby furtUer authoi'ized, and lie is re- 
qulred, to vlgilantly inquire into and report to the court for its action, should 
neCessity seem to require, whether said above-named défendants, or any of 
them, or their agents, servants, or worlimen in tliat belialf, are disposing of 
said oll or other minerais for less than its reasonable market value at sueh 
times and place, or are failiiig to exercise reasonable diligence in their drill- 
ing to protect said land hère in question and its property Unes. 

"That inasmuch as said lessors, A. J. Vincent and cograntors, are entitled 
under each of the opposing leases herein to one-eighth (%) royalty of the oil 
produced and certain proportions of other products, nothing herein shall pre- 
vent the défendants above named from paying over to them said one-eighth 
(Vs) royalty from tlme to time and the proportion of other products as pro- 
vided in said lease, and said défendants shall be entitled to crédits on the 
accounts therefor. 

"That either side shall hâve and are hereby granted leave. under the lim- 
itations applicable in sucli case, to apply to this court from tinie to time, be- 
foré final deeree, for modificatiori and ehlargement hereof, and said receiver 
may also apply for further directions or authority hereunto if needs be. 

"Entered this 20th day of December, 1910. Aleck Boarman, Judge." 

There are eight errors assigned on this appeal, each one of them 
commencing : 

"The Circuit Court erred in taking jurisdiction of this cause and in ap- 
pointing a receiver herein, because," etc. 

The above deeree is in no sensé a final deeree, and our jurisdiction, 
if we hâve any, is under the statute providing as foUows: 

"Sec. 7. That where, upon a hearlng in equity in a District Court or in 
a Circuit Court, or by a judge thereof in vacation, an injunction shall be 
granted or continued or a receiver appolnted, by an interlocutory order or 
deeree, in a cause in which an appeal from a final deeree may be taken under 
the provisions of this act to the Circuit Court o£ Appeals, an appeal may be 
taken from such interlocutory order or deeree granting or continuing such 
injunction or appointing such receiver to the Circuit Court of Appeals: Prô- 
vided, that the appeal must be taken within thirty days from the entry of 
such order or deeree, and it shall take precedence in the appellate court ; 
and the proeeedings in other respects in the court belovr shall not be stayed. 
unless otherwise ordered by that court, or by the appellate court or a judge 
thereof, during the pendency of such appeal: Provided further, that the 
court below may in its discrétion require as a condition of the appeal an 
additional bond." V. S. Oonip. St. 1901, vol. 1, p. 550. 

Interlocutory orders, which may be reviewed on appeal under and 
within the purview of the statute just quoted, are orders in the nature 
of "exécutions before judgment," and in efïect either ousting parties 
from the possession of property or injuriously controUing the manage- 
ment and disposition of property. In the présent case, the order ap- 
pealed from does neither. Analyzed and assimilated to usual and 
well-known proeeedings in equity, it merely appoints a spécial master, 
and, as stated by counsel for appellants at the bar, does not injurious- 
ly affect the appellants in the possession, control, or management of 
property. If the person named in the order "conditional receiver" 
had been named "spécial master," no party would hâve imagined that 
an appeal would lie under the above statute. 

"A receiver is an indiffèrent person between the parties, appolnted by the 
court to collect and receive the rents, issues, and profits of land, or the prod- 
uce of Personal estate, or other things in question pending tlie suit, which 
it does nôt sèem reasonable to the court that either party should do, or vchere 
a party is incompétent to do so, as in the case of an Infant. A receiver can 
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only be properly granted for tlie purpose of gettlng In and securing funds 
which this pourt at tbe hearlng, or In thé course of the cause, wlU bave the 
means of dlstributlng among the persons entitled to those funds." Kerr on 
Receivers, p. 3. 

In Edwards on Receivers, p. 2, the définition is substantially the 
same. 

"A recelver, generally speaklng, Is one to whom anything is dellvered by 
another. But the use of the word In référence to the subject of which we 
are to treat means a minlsterlal offlcer of a court of chancery, appointed as 
an impartial and Indiffèrent person between the parties to a suit to take 
possession of and préserve, pendente lite, and for the beneflt of the party 
ultlmately entîtled to It, the fund or property In lltlgatlon, when It does not 
seem cguitable to the court that either party should hâve possession or con- 
trol of it." Alderson on Eeceivers, p. 2. 

"A recelver is an offlcer of the court, through whom equlty takes posses- 
sion of the property which is the subject of a lltlgatlon, préserves It from 
waste and destruction, secures and coUects the proceeds, and ultlmately dis- 
poses of them accordlng to the rlghts and prloritles of those entitled thereto, 
whether regular parties in the cause, or only comlng before the court In a 
reasonable tlme and in the due course of procédure to assert and establish 
their claims. * « » " Luck & Becker, Eeceivers of Corporations, p. 1. 

From thèse hornbook définitions, it is clear that the order appealed 
from does not appoint a receiver, and, as such appointment is the 
ground on which this appeal is taken and prosecuted, and to which 
ail the assignmeints of error relate, we are of opinion the same should 
be dismissed, and 

It is so ordered. 

On Rehearing. 

FER CURIAM. The order appealed from in this case is an admin- 
istrative order looking to the préservation of the rights of the parties 
pending litigation, and it does not disturb title or possession to any 
such degree as to bring it within the purview of the law allowing an 
appeal from an interlocutory order appointing a receiver or granting 
an injunction. 

The pétition for rehearing; is denied. 



UNITED STATES V. MOSES, Sherlft. 

(CUrcuit Court of Appeals, EIghth Circuit February 16, 1911.) 

No. 3,399. 

'1. Taxation (§ 5*) — Pbopebtt Subject— Exemption— Pbopebtt in Posses- 
sion OF GOVEHNMKNT. 

Property of a contracter with the United States govemment, whlcb, 
on the default of the contracter, an officer has taken for use In complet- 
Ing the contract, Is not exempt from taxation, in the absence of an act 
of Congress to that effect; the govemment havlng no ownership therein. 

[Ed. Note.— For otber cases, see Taxation, Dea Dlg. $ 5.*] 

2. Courts (| 489*) — Process of State Court— Pboperti or Uhited States. 

Where, on default of a govemment contracter, a United States officer 

took the contractor's machinery and materials to complète the work, and 

•For otber caaea se* »ame toplc & i nvubbb In Dec. ft Am. DIg«. 1907 to date, & Rep'r Indexe» 
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after Its completion retalned the same, claimlng it as against the amount 
alleged to be due by the contractor for breach of the contract, the United 
States bas no property interest therein, and It Is subject to seizure under 
proeess of the state court. 

[Ed. Note.— ror other cases, see Courts, Cent. Dig. § 1336 ; Dec. Dlg. § 
48.<).*] 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Action by the United States against WilUam Moses, as Sheriff of 
Butte County, S. D. From a judgment for défendant, plaintifï brings 
error. Afiîrmed. 

Edward E. Wagner, U. S. Atty. 

J. M. Armstrong, Deputy State's Atty. (J. W. Raish, State's Atty., 
on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. On the 36th day of April, 
1905, a contract was entered into by the Secretary of the Interior for 
and on behalf of the United States, as one party, and the Widell-Finley 
Company (a corporation), as the other, whereby the Widell-Finley 
Company contracted to do certain work for the United States in the 
construction of an irrigation canal project at Belle Fourche, S. D. 
One of the provisions of the contract, and the only one applicable for 
considération in this case, was in part as foUows : 

"Should the contractor fall to begin the work withln the tlme required, or 
fail to b^in the dellvery of material as provided in the contract, or fail to 
prosecute the work or delivery In such manner as to insure a fuU compliance 
with the contract within the time lirait, or should any question arise as to 
whether or not the contractor is properly carrying out the provisions of his 
contract in their true intent and meanlng, at any time during the progress 
of the work, notice thereof in wrltlng shall be served upon him, and upon hls 
neglect or refusai to provide means for a more energetic and satisfactory 
compliance with the contract within the time specifled in such notice, then 
and In either case the Secretary of the Interior shall hâve the power to sus- 
pend the opération of the contract, and he may take possession of ail ma- 
chlnery, tools, appliances, and animais employed on any of the works to be 
constructed under the contract and of ail materials belonglng to the contrac- 
ter delivered on the ground, and may use the same to complète the work. 
or he may employ other parties to carry the contract to completion, substi- 
tute other maehinery or materials, purchase the material contracted for in 
such manner as he may deem proper, or hlre such force and buy such ma- 
ehinery, tools, appiiances, materials, and animais at the contractor's expense 
as may be necessary for the proper conduct of the work and for flnishing 
It in the time agreed upon. Any excess of costs arising therefrom over and 
above the contract price will be chargea against the contractor and his sure- 
ttes, who shall be liable therefor. The failure to order improvement of meth- 
ods or increase of force, plant, or efficiencies will not relleve the contractor 
from hls obligation to perform good work or finish in the tlme agreed upon." 

On the 6th day of March, 1906, the United States officer in charge 
of the work took the property involved in this action, belonging to 
said the Widell-Finley Company, pursuant to the provisions of the 
contract above quoted, and used the same on the work covered by said 

«For other cases see same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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contraetand required to be donc by said the Widell^Finley Company, 
and completed said work on August 31( 1907. In the meantime the 
prbperty of the Widell-Finley Company was duly and regularly as- 
sessed for taxation by the proper local authorities. Upon the com- 
pletion August 31, 1907, of the work required to be donc by the Wi- 
dell-Finley Company, the company was indebted to the United States 
as claimed in the sum of $45,000 for the breach of said contract, 
and the officer of the United States in charge of said work retained 
and held ail of the property received from the said the Widell-Finley 
Company, as aforesaid and used the same in the further construction 
of the work, claiming the right to do so as an offset to the amount 
alleged to be due by the said the Widell-Finley Company to the United 
States as damages for the. breach of said contract. In October, 1907, 
the défendant William Moses, sheriff of the county, under a process 
duly issued, for the collection of the personal taxes against said the 
Widell-Finley Company, levied upon and took the property involved 
in this controversy, consisting of horses, harnesses, etc., to satisfy 
such taxes, the property at the time of the seizure being in the pos- 
session of one Walter, engineer in charge of the Belle Fourche irriga- 
tion Project. On the 26th of October, 1907, plaintifï instituted this 
action in replevin to recover said property. Upon the trial of the 
case the Circuit Court rendered judgment for the défendant, to re- 
view which plaintifï brings the action to this court. 

Two propositions are presented for our considération. They are 
stated by counsel for plaintifï in error as f ollows : 

"(1) The property belng lawfully in the possession of the United States and 
its officers, no action would lie on behalf of the state of South Dakota, or 
any of its offlcers, against the United States, or its officers, affecting the prop- 
erty or the right of the government to the possession thereof, or to test tlie 
government's right therein, and that the process of the state of South Dakota, 
whether emanating from a tribunal or from its executive ofBcers, was no 
authority to the sherIfE to take the property from the United States. 

"(2) That the United States was in rightful possession of the property, and 
was claiming possession of the property as an offset to its clalm against the 
Widell-Finley Company for damages resulting from the breach of its con- 
tract, and that it was an instrumentality of the United States employed in 
a lawful public function, authorized by an act of Congress when the taxes 
were levied and assessed, and it was therefore not subject to taxation by the 
taxiug powers of the state." 

The property in question, at the time of the assessment, was owned 
exclusively by the Widell-Finley Company. The government of the 
United States had no ownership therein, and the mère fact that the 
property was employed in the service of the government did not ex- 
empt it from taxation, in the absence of an act of Congress to that 
effect. Thomson v. U. P. Ry. Co., 9 Wall. 579, 19 L. Ed. 792 ; U. 
P. Ry. Co. v. Peniston, 18 Wall. 6, 21 L. Ed. 787;' Baltimore Ship 
Bldg. Co. V. Baltimore, 195 U. S. 375, 25 Sup. Ct. 50, 49 L. Ed. 242. 

It is true that property in the lawful possession of the United 
States, and in which the United States has a property interest, may not 
be seized by any. process issued under the authority of the state. In 
this case, however, the United States had no property interest in the 
property in question. It had a right to the possession of said property 
under the terms of the contract before quoted until the work required 
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to be clone by the Widell-Finley Company was completed and no long- 
er. That work was completed, as stated, August 31, 1907. Its posses- 
sion thereaf ter by Walter, was for and on behalf of the Widell-Fin- 
ley Company, and the mère fact that Walter was an officer of the 
United Sta;tes, and claimed that his possession was for and on behalf 
of the United States, did not prevent its seizure by the sheriff as 
aforesaid. To render such seizure unlawful, it must appear that the 
officer had a légal right to hold and retain the possession of said 
property for and on behalf of the United States. A mère claimof 
right in the government js not sufficient. U. S. v. Lee, 106 U. S. 196, 1 
Sup. Ct. 240, 27 L. Ed. 171, and cases cited; Tindal v. Wesley, 167 
U. S; 204, 17 Sup. Ct. 770, 42 L. Ed. 137. 
For, thèse reasons the judgment is affirmed. 



MeCAXX V. EVANS. 
(Circuit Court of Appeals, TMrd Circuit. Feliruary 11, 1911.) 

No. 1,435 (65). 

1. Lasdlord and Tenajs-t (§§ 245, 2G5*) — Distraint foe Rbnt— Lien— Sums 

Included — Pennsylvania Law. 

Under the Pennsjivania law sums capable of being made deflnite and 
ehargeable on demised premises, by way of taxes, gas and water rates, 
or for improvements and hetterments, may be made a part of the rent by 
the lease, and when so made may be distralned for by the landlord, and 
are also covered by the landlord's lien. 

[E!d. Note. — For other cases, see Landlord and Tenant, Cent. Dig. i§ 
988-990, 106T ; Dec. Dlg. §§ 245, 265.*] 

2. Bankkuptcy (§ 318*)^Ci,AiMS Pbovable— Oot<stbuciion of Lease— Taxes. 

A lease provided that for the flrst two years and six months the annual 
rent should be $8,500 and the taxes. It was also agreed that in consid- 
ération of the lessee's obtaining the premises at that suni they would pay 
$10,000 as a bonus ; "this $10,000 to be paid within four months of the 
slgnlng of this lease, ail taxes during two half years." The lease then 
reserved for each remaining period of three years an increasing annual 
rent until the fifth period, for which It was provided that the annual 
tent should be $45,000 a year, payable in advance on the Ist day of each 
month, and for the further rent of ail sum or sums which should be 
legally assessed on or be ehargeable to the premises during the term for 
taxes and the use of gas, water, and for premlums of Insurance against 
tire. Held, that the lease thereby expressed an intention to reserve the 
taxes assessed on the property as part of the rent, In addition to the an- 
nual sum of $8,500 reserved as rent for the flrst period of "two and a 
half years," so that, on the lessee's assignée beeoming bankrupt, the land- 
lord was entitled to the allowance of a clalm for the whole amount of the 
rent due. including taxes, as a secured elaim. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Frank McCann against Henry O. Evans, trustée in bank- 
ruptcy of the Boston Store. Judgment for défendant, and plaintiflf 
appeals. Reversed and remanded. 

•For other cases see same topic & § ntjmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wallace & Watson, for appellant. 
George H. Rankin, for appellee. 

Before GRAY. BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The Boston Store, the bankrupt, came into 
possession of certain premises occupied as a department store in the 
city of Pittsburg, under the terms of a lease made to its predecessor by 
the appellant, Frank McCann, and with the consent of the said lessor. 

Frank McCann, the landlord, issued a landlord's warrant against the 
Boston Store January 7, 1908, for rental in arrears, including the 
amount of taxes payable as rent. On January 15, 1908, the pétition 
in bankruptcy in this case was filed, the levy being still in force. Frank 
McCann proved his claim for the full amount of rent due, claiming 
priority, and it was allowed in full by the référée, with the exception 
that $4,348.77, being the amount of three-fourths of the taxes assessed 
for the year 1907, was reduced to the status of an unsecured claim. 
The only reason assigned by the référée for not allowing this amount 
as part of the rental is his finding that, under the terms of the lease, 
it was not reserved as rental. Appellant then filed a pétition of review 
to the District Court and an order was entered by that court sustain- 
ing the finding of the référée. It is from this order that the appeal 
is taken. 

The principal, if not the sole, question for our détermination is, as 
stated in the brief of appellee, whether, under the terms of the lease 
made by a former tenant for part of the store building occupied by the 
bankrupt corporation, the taxes were reserved as rent, payable to the 
owner of the premises, for which he is entitled to priority of payment 
over gênerai creditors. The lease to be interpreted was made on the 
Ist of March, 1905, between Frank McCann, the appellant, as lessor, 
and a certain corporation of the state of Pennsylvania as lessee (prede- 
cessor in possession of the bankrupt) . The premises described in the 
lease were demised for a term of 18 years from the Ist of April, 1905, 
to the Ist of April, 1983, the language with which we are hère con- 
cerned being as f ollows : 

"For the flrst two yeara and six months (2 yrs. 6 mos.) the annual rental 
will be eight thousand five hundred dollars ($8,500) and the taxes thereon for 
the same period. 

"It is further agreed by the lessee for and in considération of securing 
their premises at the nominal rent of eight thousand flve hundred dollars 
($8,500) that they will pay ten thousand dollars ($10,000) of a bonus. This 
ten thousand dollars ($10,000) to be paid wlthin four months (4 mos.) of the 
signing of this lease, ail taxes during two half years." 

The lease then reserves for each remaining period of three years an 
increasing annual rental until the last or fifth period, in which the rent 
was reserved as f ollows : 

"The fifth period, five years and six months (5 yrs. 6 mos.), of this lease 
will be at an annual rental of forty -five thousand dollars per year ($45,000). 
AJl rents payable in advance on the flrst day of each month at the office of 
and to the said lessor or his agent in the city of Pittsburg, aud for the fur- 
ther rent of ail sum or sums which shall be legally assessed upon or become 
chargeable to the premises durlng the term for taxes and the use of gas, wa- 
ter and for premiums for Insurance against flre." 



EVANS 95 

Upon the somewhat awkward and inapt phraseology of the in- 
strument is founded the contention of the appellee, that no definite 
expression of the intention of the parties can be derived therefrom. 
Undoubtedly the words "ail taxes during two half years" (evidently 
meaning during two and a half years), at the close of the second par- 
agraph above quoted, is confusing, if not insensible. Taken, however, 
in connection with the preceding paragraph, it is probable, to say the 
least, that it was inserted by the scrivener as an afterthought, lest the 
récital in the former part of the paragraph, that the lessee had secured 
the premises at the nominal rent of $8,500, would exclude the taxes 
already reserved as rent in addition thereto. Conceding, however, that 
thèse words, as to taxes for two half years, are insensible and should 
be discarded as such, we are not, on that account, to conclude that the 
language elsewhere, in regard to the inclusion of taxes in the rent, 
is also to be discarded. The first paragraph, as above quoted, is clear 
and unequivocal in this respect. It stipulâtes that, "for the first two 
years and six months, the annual rental will be eight thousand five 
hundred dollars and the taxes thereon for the same period." The 
word "thereon," of course, is inartificially used, but the paragraph 
follows almost immediately the description of the demised premises. 
to which it clearly refers. Again, after the réservation of the annual 
rent of $45,000 during the last or fifth period of 5 years and 6 months, 
there is the following stipulation : 

"And for the further rent of ail sum or sunis which shall be legally as- 
sessed upon or become chargeable to the premises during the terni for tax- 
es," etc. 

It will appear from an examination of the décisions of the Suprême 
Court of Pennsylvania, that definite sums, or sums capable of being 
made definite, chargeable on the demised premises by way of taxes, or 
for gas and water, or for improvements and betterments and such like, 
will be considered as rent or included therein when the intention to so 
consider them is made clear in the contract between the lessor and 
lessee. Sums thus made part of the rent may be distrained for by the 
landlord and are entitled to the préférence given by the laws of Penn- 
sylvania to rent for one year over liens by exécution or otherwise. 
Morgan's Estate, 30 Wkly. Notes Cas. (Pa.) 509; Detwiler v. Cox et 
al., 75 Pa. 200 ; Fernwood Masonic Hall Ass'n v. Jones, 102 Pa. 307 ; 
Evans V. Lincoln, 204 Pa. 448, 54 Atl. 321; Latimer v. Groetzinger et 
al., 139 Pa. 207, 21 Atl. 22. 

In some of the cases it was held that the sums claimed as rent had 
not been clearly reserved as such by the contract between the parties, 
and the distinction is drawn between mère personal covenants on the 
part of the lessee to pay certain sums and a réservation of the same 
by the lessor as rent. In none of them, however, is it decided that the 
rent might not be reserved in such a manner as to include such sums 
as are above described. 

In Evans v. Lincoln, supra, relied upon by the appellee, where the 
agreement for the payment of the water rent by the lessee was con- 
tained in the same clause with a large number of personal covenants 
and stipulations on his part, and was not ref érable either expressly or 
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by implication to the réservation of rent, or to any stipulation for the 
payment thereof , the Suprême Court said : 

"We do not décide that the rent might not be reserved in sucli a manner as 
to Include the water rent and give the rlght to distrain for it. But in this 
case there was no sueh stipulation." 

We hâve no difïiculty in finding in the terms of the lease above 
quoted a clearly expressed intention to reserve the taxes assessed on 
the demised property as part of the rent thereof, in addition tp the 
annual sum of $8,500, reserved as rent during the first period of Si-f. 
years of the lease. 

So interpreting the lease, we are compelled to reverse the decrce of 
the court below and the finding of the référée in regard to the question 
we hâve hère determined, and remand the case for such proceedings as 
shall be conformable to this opinion. 



In re T. A. McIXTYRE & CO. 
(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 181. 

1. Trusts (§ 372*) — Conversion — Identity of Funds — Evidence — Suffi- 

CIENOY. 

Evidence held insufficlent to identify fuuds as the proceeds of securi- 
ties converted by bankrupt. 

[Ed. Note,— For other cases, see Trusts, Dec. Dig. § 372.*] 

2. Trusts (§ 358*) — Following Trust Funds — Identity. 

To follow a converted trust f and, there niust be some Identification 
of the property sought to be charged wlth the trust fund. 

[Ed. Note.- — For other cases, see Trusts, Cent. Dlg. § 553; Dec. Dig. § 
358.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of T. A. Mclntyre & Co., bankrupts. Pétition by 
Mary D. Grâce to revise an order dismissing her claim to follow pro- 
ceeds of converted securities. Order affirmed. 

See, also, 181 Fed. 955. 

Prier to April 7, 1908, the petitioner purchased through the bankrupts, 
who weve stockbrokera, 200 shares of rallroad stocks and paid for the same 
in full. On sald April 7th, the bankrupts converted to their own use 100 
shares of said stock and deposlted the proceeds, amounting to $2,400, in the 
National Bank of Commerce of New York. On April 23, 1908, the bankrupts 
converted the remalnlng 100 shares of said stock and deposited the proceeds, 
amounting to $2,.5O0, in the same bank account. Other persons also traced 
the proceeds of securities belonglng to them and converted by the bankrupts 
Into the account In the Bank of Commerce, Such proceeds, including the 
proceeds of the petltioner's shares, amounted to $28,096.42, and they were 
claimed to constitute trust funds traceable into sucli account. The balance of 
the bankrupts in the Bank of Commerce on April 24, 1908— the day of the 
f allure — was .$11,924.83, and the spécial master fouud that the claimants to 
the proceeds of converted securities, including the petitioner, were entitled to 
share this balance pro rata. The report of the master in this respect was 
confirmed by the District Court. 

'For other cases see same topio & § ncmbee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes • 
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The tankrupts kept an account iu the Corn Exehange Bank, New' York, as 
well as in the Bank of Commerce. The balance to their crédit in said bank 
at the tinie of the failure was $12,062.68. Prier thereto, on April 7, 1908, the 
bankrupts borrowed from said bank $35,000 and pledged certain securities as 
«ollateral thereto. On April 20, 1908, the bankrupts substituted a certifled 
check for $20,000 drawn on their account in the Bank of Commerce in the 
place of a portion of said collatéral. The Corn Exchange Bank coUected the 
certifled check and substituted therefor; as part collatéral security, its own 
certiflcate of deposit for the same amount. After the failure the Oorn Ex- 
change Bank applied the proceeds of the certiflcate of deposit and the bal- 
ance of tJie bankrupts' deposit account to the payœent of said loan. This left 
a balance due on the loan of $1,909.91, and the bank held the remaining col- 
latéral securities, which were of much greater value than the amount of such 
balance. The petitiouer sought to follow the proceeds of her converted .securi- 
ties into this collatéral in the Corn Exchange Bank, as well an into said bal- 
ance in the Bank of Commerce. The spécial master ruled that the i)etitioner 
bad failed to identify the proceeds of her securities with said check for $20,- 
0(Xt or its proceeds, and dismissed her pétition. The District Court confirmed 
such action, and the petitioner bas brought this pétition for revision. 

W. J. Grâce, for petitioner. 

Irving L. Ernst and D. Raymond Cobb, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
District Judge, in confirming the master's report, said : 

"The right of participation in the deposit account of Mcintyre & Co. in 
the Bank of Commerce, granted to persons whose securities were never 
l^ledged to that institution — and the subject of objection by the trustées — 
is an extrême application of the doctrine of Knatchbull v. Ilallett, 13 Ch. 
r>iv. 696, 36 Eng. Eep. 779, yet seems to me correct." 

We think this statement well founded, and yet the petitioner hère 
seeks to carry the doctrine of following trust funds far beyond any- 
thing attempted in the Bank of Commerce matter. Indeed, to follow 
the funds in the présent case, the petitioner is bound to establish : 
(1) That the proceeds of her stock were deposited in the Bank of 
Commerce; (3) that they were included in the $30,000 certifled check 
which went to the Corn Exchange Bank; (3) that they passed from 
the certifled check into the certiflcate of deposit; (4) that they be- 
came a charge on the collatéral which the application of the certiflcate 
of deposit to the loan released. 

Without considering whether the petitioner, having shared in the 
balance in the Bank of Commerce upon the theory that the trust funds 
remained on deposit there, can now consistently claim to recover upon 
the theory that they were drawn out and went into the Corn Exchange 
Bank, it is sufficient to say that the proof wholly fails to identify the 
securities in question with the trust funds. 

While the doctrine of following trust funds has been much ex- 
tended in the modem décisions, there has never been a departure in 
the fédéral courts from the principle that there must be some iden- 
tification of the property sought to be charged with the trust funds. 
But in the présent case the proof fails to establish even the first step 
necessary to establish the petitioner's claim, viz., that the certifled check 
embraced the trust funds. What proof there is would rather indicate 
that they were not included in it, and that the drawing and charging 
185 F.— 7 
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of such check was a spécial transaction, because the balance at the be- 
ginning and the end of the day when it was drawn and charged was 
the same. Moreover, we are unable to hold that the petitioner's fail- 
ure in proof is helped out by any presumption of law. But if there 
was any inference that the check included trust funds, they certainly 
lest ail possibility of identification when the check was collected and 
a certificate of deposit substituted in its place, and when the certificate 
of deposit was canceled and the amount thereof credited upon the 
note. 

Giving due weight to ail presumptions urged by the plaintiff, we 
find it impossible to trace the proceeds of the petitioner's shares into 
the securities in the Corn Exchange Bank released by the payment 
of the loan. 

The order of the District Court is affirmed, with costs. 



EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED STATES v. 

MILLER. 

(Circuit Court of Appeals, Eighth Circuit. February 20, 1911.) 

No. 3,428. 

1. Bankbtjpicy (§ 143*) — Administration or Estate— Peoperty Vesting in 

Trustée. 

A policy of insurance on the life of a bankrupt passes to the trustée as 
of the date of the adjudication of bankruptcy, though the policy was theu 
current and the cash surrender value did not mature till a subséquent 
default in payment of the annual premium. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 

2. Banketjptct (§ 143*) — Administration oe Estate— Pbopbbty Vesting in 

Trustée. 

Where an insurance company, knowing that insured had been adjudi- 
cated a bankrupt, made a loan to bim on bis surrender of the policy, It 
Is llable to the trustée In bankruptcy after lapse of the policy for Its 
surrender value, notwithstandlng the trustee's inabllity to surrender the 
policy as required by Its terms as a condition précèdent to the company's 
liability ior the surrender value. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 

3. Bankeupxct (§ 143*) — Administration oe Estate— Propeett Vesting in 

Trustée. 

To entitle a trustée In bankruptcy to recover the cash surrender value 
of a policy of insurance, it is not necessary that the contract of insur- 
ance expressly provide for a cash surrender value, but it is sufficient if 
the Company has a recognized rulè of paying a surrender value or is will- 
Ing to pay the surrender value. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 

4. Bankruptot (§ 143*) — Administbation dp Estate— Phoperty Vesting in 

Trustée. 

Where an Insurance policy was payable to insured, If livlng at Its ma- 
turity, and the beneflciaries were to dérive no benefits except in case of 
his death before the maturity, and by default in the payment of the pre- 
miums ail Ihterest of the beneflciaries ceased, it waa not necessary for 
the trustée in bankruptcy of the Insured to nominate a new beneflciary, 
but he might recover the cash surrender value of the ïtollcy. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 

•For other cases see same toplc & { numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



EQUITABLE LIFE ASSURANCE SOCIETY V. MILLEB 99 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by Robert J. Miller, trustée in bankruptcy of Olive De Lisle, 
against the Equitable Life Assurance Society of the United States. 
From a judgment for plaintifï, défendant brings error. Affirmed. 

Edward S. Robert and David Goldsmith (Robert & Robert, on the 
brief), for plaintifï in error. 

Morris G. Levinson, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and W. H. MUN- 
GER, District Judge. 

W. H. MUNGER, District Judge. In this case the trustée of the 
estate of Olive De Lisle, bankrupt, brought his action against the Eq- 
uitable Life Assurance Society to recover the alleged cash surrender 
value of three policies of life Insurance. Various défenses wrere inter- 
posed, chiefly to the effect that the policies had no cash surrender value 
at the time that insured was adjudged a bankrupt; that in no event 
did the policies hâve a cash surrender value during the currency 
thereof , but only af ter def ault in payment ; and that such cash surren- 
der value was payable only on surrender of the policies duly indorsed. 

From the facts of the case it appears that on May 9, 1908, Olive 
De Lisle was duly adjudged a bankrupt, and Robert J. Miller was 
appointed trustée of his estate. On December 28, 1898, the Equitable 
Life Assurance Society insured the life of Olive De Lisle in the sum 
of $1,000, payable to his wife, Ida De Lisle, and to his sons, Norval 
and Richard De Lisle, equally, survivors or survivor, should none sur- 
vive, then to the insured's executor, administrator, or assigns, subject 
to the right of the insured to change the beneficiary. Such policy of 
insurance was issued upon condition that insured should pay annually 
in advance the sum of $42.79, on the 19th day of December, in every 
year, for a period of 20 years, or until the prior death of the insured. 
The policy contained the f ollowing provision : 

"Thls policy shall lapse, and, together with ail premlums pald thereon shall 
forfeit to the society, on the nonpayment of any premium when due; ex- 
cepting that upon due surrender of this policy, within six months after sald 
lapse, provlding premiums hâve been duly paid for at least three full years 
of assurance, the society will givc the assured the choice of either a cash 
value or nonpartlcipating paid-up life policy, at the date of lapse, as fixed 
in the foUowing Table of Surrender Values, the amount of which shall be 
based on the number of full years' premiums that hâve been paid ; and If 
this policy should be contlnued beyond the period covered by the said table 
it wUl be entitled to a cash value equal to the full reserve upon due surrender 
of this policy on any anniversary of its register date of issue. In considéra- 
tion of the premises it is understood and agreed that ail right or clalm for 
temporary assurance or any other surrender value than that provided in this 
contract, Is hereby walved and rellnquished, whether requlred by the statute 
of any state or not" 

The Table of Surrender Values, indorsed on the policy, stated such 
cash surrender value, at the end of the tenth year, to be the sum of 
$255. Bankrupt, in December, 1907, paid the annual premium which 
extended the life of the policy to December, 1908. The premium fall- 
ing due December 19, 1908, was not paid. Plaintifï, as trustée, on the 
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4th day: of Mardi, 1909, brought.this action to recover from the in- 
surance company the cash vahie thereof. 

Thé contract of insurarice èxisressly provided that, upon the lapse 
of- the policy, after at least thtee years' premiums hadbeen paid, the 
company would give to thé insùred (not the beneficiaries) the choice 
of either a cash value or nonparticipating.paid-up Hfe pohcy. There 
can be rib doubt that this policy passed to the trustée in,bànkruptcy as 
of May 9, 1908, notwithstanding the policy was then current and the 
cash surrender yalue did not mature until the subséquent deîaultin pay- 
ment oî the- ânnual premium'. Hiscock v. Merténs, 805 U. S. 302-314, 
27 Sup. Ct. 488, 51 L. Ed. 771. The provision for payment required 
a surrender of the policy; but it appears that, after the adjudication 
in bankruptcy, to wit, on the 19th day of May, 1908, bankrtipt surren- 
dered the policy to the insurancè company and received from the com- 
pany a loan upon said policy, and that the policy is now held by the 
insurânce company to secure said loan. The insurancè cOmpany had, 
at the time of making the loan, knowledge that the insured had been 
adjudged a bankrupt. The insurancè company was there fore aware 
at the time of making the loan that ail of bânkrupt's interest in the pol- 
icy had passed to the trustée in bankruptcy. Under such state of facts, 
the policy, being in the possession of the company, acquired by it 
wrongf ully as to the trustée, it cannot insist upon the trustée making 
a surrender which he is prevented from doing by the act of the com- 
pany, and the trustée was entitled to recover the cash surrender value 
thereof. 

The second policy of insurancè was issued June 30, 1899, for the sum 
of $2,000. It was thé same, in form, and contained the same provisions 
as the policy before mentioned, so the facts herelnbefore stated, relative 
to the first policy, apply as to this second policy, excepting that the cash 
surrender value was the sum of $402 ; and plaintiff, as trustée, was en- 
titled to recover that amount, with interest. 

A third policy was issued under date of October 18, 1900, for the 
sum of $5,000. This policy was payable to the wife of the insured and 
his surviving children equally ; should none survive, then to the in- 
sured's executors, administrators, or assigns, or to the insured, in case 
he should be living on the 8th day of October, 1920. The contract 
contained no provision for a surrender value, but provided that, in case 
the policy should lapse for nonpayment of any premium when due, 
if the premiums had been duly paid for at least three years, the com- 
pany would issue to the insured a nonparticipating paid-up policy for 
a certain proportionate amount of the original policy. It also provided 
for a loanto the insured of a sum which should not exceed two-thirds 
of the réserve thereof. The contract also provided that insured might 
change the beneficiaryôr beneficiaries at any time during the continu- 
ance of the policy by filing with the company a wntten- request, duly 
acknowledged, accompanied by the policy; such change to take effect 
upon thé indorsement of the same upon the poHcy by the company. 

In the case of Hiscock v. Mertens, supra, it was held not essential 
that the contract of insurancè should expressly provide for a cash sur- 
render value; it was sufficiènt if the company had a recognized rule 
of payirig a surrender value or was willing to pay the surrender value. 
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The évidence shows considérable correspondence betweén the attor- 
ney for the trustée and the insurance company, f rom which it appears 
that the insurance company recognized that the policy in question had 
a cash surrender value, pursuant, we think, to the gênerai policy and 
custom of the company in respect to such policies. 

This policy was payable to insured (bankrupt), if he was living at 
the maturity of the policy October 8, 1920. The beneficiaries were to 
dérive no benefits under the policy éxcept in case of the-death of the 
insured before the maturity of the policy. By default in the payment 
of the premiums ail interest of the beneficiaries ceased, and the trustée 
was the party entitled to receive the cash surrender value of the pol- 
icy. Hence it was unnecessary for the bankrupt or trustée to nomi- 
nate a new beneficiary. This policy, with the others, was subséquent 
to the adjudication in bankruptcy, assigned and deliyered to the insur- 
ance company to secure a loan. And the trustée, for the reasons giyen 
with respect to the other policies, is relieved from the necessity of sur- 
rendering it to the company. 

For the foregoing reasons, the judgment is aiifirmed. 



DUFF V. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. February 15, 1911.) 

No. 980. 

1. Ckiminal Law (§ 753*) — Tbial— Stjfficienct ot Evidence— Dihection of 

Verdict. 

Wliere the évidence for tiie government, if assumed to lie true in fact, 
together with ail reasonable inferences therefrom, is not le^ally sufflctent 
to support a verdict of guilty, it is the trial court's duty, ou being moved 
thereto, to direct a verdict of acquittai. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1727 ; Dec. 
Dig. § 753.*] 

2. INTËBNAL Revenue (§ 47*)— Offenses— Desteiiction of Stamps. 

Where accused was one of three persons, each of whom held a retail 
liquor dealer's spécial tax stamp for a saloon in which government offi- 
cers found a bottle which had been refilled with splrits without destroy- 
Ing the internai revenue stamps prevlously afflxed thereto. in violation 
of Act Cong. March 3, 1897, c. 379, § 6, 29 Stat. 627 (U. S. Comp. St. 1901, 
p. 2152), but there was no évidence that the bottle was refilled by ac- 
cused, or by his procurement. or by any one acting for him, he eould not 
be convicted of violating sucli act. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150 ; Dec. Dig, § 47.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of West Virginia, at Philippi. 

Ivloyd Duff was convicted of refilling a bottle of distilled spirits 
without destroying the stamp previously affixed thereto, and he brings 
error. Rc/ersed. 

John P. Arbenz, for plaintiff in error. 

H. Roy Waugh, Dist. Atty. (John Marshall, Asst. Dist. Atty., on 
the brief), for the United States. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before PRITCHARD, Circuit Judge, and McDOWELL and ROSE, 
District Judges. 

ROSE, District Judge. The plaintiff in error, to be hereafter re- 
ferred to as the défendant, was convicted for a violation of section 
6 of the Act of March 3, 1897, c. 379, 39 Stat. 636, 637, 3 Fed. Stats. 
Ann. 704 (U. S. Comp. St. 1901, p. 3153). This section reads, so far 
as is material: 

"That any person who shall • • • re-use a bottle for the purpose of 
containing distilled spirits whlch bas once been fllled and stamped under the 
provisions of this act without removing and destroying the stamp so previous- 
ly affixed to such bottle * * * shall be fined," etc. 

The government proved that its revenue officers had found in April, 
1909, in a saloon in Pine Grove, W. Va., such a bottle with the stamps 
intact, the contents of which were 44 proof whisky. The défendant 
was one of three persons, each of whom at that time held a retail 
liquor dealer's spécial tax stamp for the saloon in. question. At the 
time the bottle Was found, and for 17 days preceding, the saloon had 
been in the custody of a constable, who had seized it under an attach- 
ment for rent. Tliere was no évidence to show who, in point of fact, 
had refilled the bottle in question. At the close of the testimony the 
défendant moved the court to direct a verdict of not guilty. The in- 
struction was refused. This refusai is assigned as error. 

In a criminal cause, where the évidence for the government, if as- 
sumed to be true in fact, together with ail reasonable inferences f rom 
it, is not legally sufficient to support a verdict of guilty, it is the duty 
of the trial court, upon being moved thereto, to direct a verdict of not 
guilty. Crumpton v. United States, 138 U. S. 361, 363, 11 Sup. Ct. 
355, 34 L. Ed. 958 ; France v. United States, 164 U. S. 676, 681, 17 
Sup. Ct. 319, 41 L. Ed. 595. In the record in this case we find no 
évidence that the bottle in question was refilled by the défendant, or 
by his procurement, or by any one acting for him. The learned court 
below was theref ore in error in ref using the instruction asked for. 
The judgment must therefore be reversed, and the case remanded for 
a new trial. 

Reversed, 



GILBERT et al. v. MISSOURI, K. & T. RY. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. January 12, 1911.) 

No. 3,292. 

Railroads (I 69*)— Dbed ton Right of Wat— Estate Conveyed— Oklaiioma 
Statute. 

Under Wilson's Rev. & Ann. St. 0kl. 1903, § 907, which provides that 
every estate in land conveyed shall be deemed an estate in fee simple un- 
less limlted by express words, and section 1022, which confers on rallroad 
corporations power to taise a fee title to land purchàsed for right of 
way or other rallroad purposes, a conveyance of land to a rallroad com- 

»Por other cases see same toplc & S number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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pany by a deed of gênerai warranty vests it with an estate in fee, al- 
though the eonveyance was for railroad purposes only. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 161-165; Dec. 
Dig. 1 69.*] 

In Error to the Circuit Court of the United States for the Western 
District of Oklahoma. 

Action at law by O. A. Gilbert, administrator of the estate of Jason 
A. Powell, deceased, and Barbara Powell against the Missouri, Kan- 
sas & Texas Railway Company and J. B. Showalter. Judgment for 
défendants, and plaintifïs bring error. Affiirmed. 

William Blake and Victor O. Johnson, for plaintifïs in error. 
W. C. Franklin (Clifïord L,. Jackson, W. R. Allen, and M. D. Green, 
on the brief), for défendants in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. This action was brought by plain- 
tifïs in error to recover of défendants in error damages for the re- 
moval and conversion of oil from a strip or parcel of land 100 feet 
in width running across the north half of the northwest quarter of 
section 16, township 21, range 8 east, Indian Meridian, Pawnee coun- 
ty, Okl. The complaint alleged that Jason A. Powell and Barbara Pow- 
ell, on August 13, 1902, conveyed the above strip of land to the Mis- 
souri, Kansas & Oklahoma Railroad Company for a right of way and 
for railroad purposes only, and as évidence of such eonveyance made, 
executed, and delivered the following deed of eonveyance : 

"Warranty Deed. 

"Know ail men by thèse présents: That Jason A. Powell and Barbara A. 
Powell, his wlfe, of the county of Pawnee In the territory of Oklahoma, par- 
ties of the flrst part, for and in considération of the sum of four hundred 
dollars ($400.00) to said grantors in hand pald, the recelpt whereof is hereby 
acknowledged, do hereby grant, bargain, sell and convey unto the Missouri, 
Kansas and Oklahoma Railroad Company, a corporation created and exist- 
ing under and by virtue of the laws of the territory of Oklahoma, party of 
the second part, its successors, and assigna, the following described tract or 
parcel of land, real property and premises, situated in the county of Pawnee, 
territory of Oklahoma, that is to say: A strip or parcel of land one hundred 
feet in width, running through and across my farm on the Une as now located 
in the north half of the northwest quarter of section 16, township 21, range 
8 east, Indian Meridian, in the Outlet, Oklahoma. 

"To hâve and to hold the premises hereby conveyed with ail the rlght, 
privilèges and appurtenances thereunto belonging, or in any wise appertain- 
ing, unto the said Missouri, Kansas & Oklahoma Railroad Company, party 
of the second part, its successors and assigns forever, free, clear and dis- 
charged of and from parts, charges, taxes, judgments, mortgages, and Incum- 
brances of whatsoever nature, and the said Jason A. Powell, and Barbara A. 
Powell, and their heirs, executors and administra tors hereby co venant to 
warrant and défend the title to the premises hereby conveyed against the 
claims of any person or party. 

"In witness whereof we hâve hereunto subscribed our names the 13th day 
of August, A. D. 1902. Jason A. Powell. 

"Barbara A. Powell." 

This deed was attached to the complaint as an exhibit. The land 
therein described was subsequently conveyed to the Missouri, Kan- 

*For otber cases see same toplc & i ntjuber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sas & Texas Railway Company, one of the défendants in errer. There 
was a demurrer to the complaint upon the ground that it did not state 
facts sufficient to constitute a cause of action. Tlie demurrer was 
sustained, and judgment of dismissal of the action followed. The 
only question argued in the brief s of counsel on either side is : What 
was the estate conveyed by the deed above mentioned as the facts ap- 
pear in the complaint? This being so, we may assume that the com- 
plaint otherwise stated a cause of action. Plaintififs in error contend 
that the demurrer admits that the strip of land was conveyed for a 
right of way only, aiid hence défendants had no right to drill wells 
and extract oil therefrom. Défendants in error contend that the al- 
légation of the complaint that the land was conveyed for right of way 
and railroad purposes only is controlled by the deed of conveyance 
attached to the complaint as an exhibit, and that by the deed a title in 
fee passed. We think that it is not necessary to décide how far the 
deed attached to the complaint as an exhibit controls the allégations 
of the complaint for the reason that, conceding that the demurrer ad- 
mits that the land was conveyed for right of way and railroad pur- 
poses only, it still remains to be determined what kind of an estate 
was conveyed by the deed for the above-mentioned purposes. 

The deed in question is one of gênerai warranty and on its face 
conveys a title in fee. It is conceded that the law granting the right 
to railroad corporations to hold and acquire real estate in Oklahoma, 
in force at the date of the deed herein mentioned was section 1023, 
Wilson's Rev. & Ann. Stat., which is in the following language : 

"To acquire under the provisions of tliis article, or by purehase, ail such 
real estate and other property either -within or wlthout thls terrltory, as may 
he necessary for the construction, maintenance and oiJeratlon of its railroad, 
and the station, dépôt grounds, and otber accommodations reasonably neces- 
sary to accompllsh the objects of its incorporation ; to hold and use the same, 
to lease or otherwise dispose of any part or parcel thereof, or sell the same 
when not required for railroad uses, and no longer necessary to its use." 

This law by necessary implication confers the power upon railroad 
corporations to take a fee title to land purchased for right of way 
or other railroad purposes. Counsel' for plaintififs in error seem to 
think that when it is once established that the land in question was con- 
veyed for right of way and railroad purposes only, their case is made ; 
but this fact which is a conceded one in this case by no means déter- 
mines the quantity of the estate conveyed. We thus bave power m 
the railroad company to take an estate in fee when it acquires land 
by purehase for railroad purposes, and we bave a- deed of conveyance 
unambiguous in terms which on its face conveys an estate in fee. This 
being so, we are not at liberty to go outside of the deed to ascertain 
the quantity of the estate conveyed thereby. In the case of Sher- 
man v. Sherman, 33 S. D. 486, 132 N. W. 439, the Suprême Court of 
South Dakota had under considération a statute of that state which, 
for the purposes of this case, is identical with the Oklahoma law above 
quoted. In this case certain parties had conveyed land in South Da- 
kota to a railroad company expressed in the instrument of conveyance 
itself to be for railroad purposes and no other. The land was trans- 
ferred to another railroad company and leased by the latter for v^^are- 
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house purposes. The former owners brought an action to quiet title 
and for possession. The court, however, denied the relief. The Su- 
prême Court of South Dakota in disposing of the case used the fol- 
lowing language: 

"It seems to be quite évident that the législative mind Intended that a fee 
title should pass to the railway company, and that there is no way of escap- 
Ing this conclusion. It is plainly apparent from the reading of the statute 
that the title to be acquired under thèse provisions is coextensive and cor- 
relative with the power of holding and disposition of the land so acquired. 
The plain Intent of the législative assembly was that a complète title should 
be vested In the company. 

"The very wording and form of this grant in question are such as to make 
it clear that plaintIfiCs intended to convey and the company to acquire the 
tull title contemplated by this statute — a fee-simple title." 

Section 907 of Wilson's Rev. & Ann. Stat. of Oklahoma provides 
as follows: 

"Every estate in land which shall be granted, conveyed or demised by deed 
or will, shall be deemed an estate In fee simple and of Inheritance unless 
Ilmited by express words." 

We hâve examined the cases cited by counsel for plaintiffs in er- 
ror, but do not think they are persuasive, as they are décisions either 
where there were no statutes Hke the one in Oklahoma, or where the 
statute or deed of conveyance was différent than the one in question 
in this case. 

We simply décide that, conceding the conveyance of the land in 
question was for railroad purposes only, still the deed that was execut- 
ed for the purpose of conveying the land, when construed with référ- 
ence to the laws of Oklahoma, conveyed an estate in fee. 

It results that the judgment of the court below should be affirmed, 
and it is so ordered. 



UNITED STATES v. ATCHISON, T. & S. F. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit E'ebruary 20, 1911.) 

No. 3,341. 

Caesiees (§ 211*) — -Intebstate Commebce— Twentt-Eight Houb tiAW— Con- 

STEtrCTION. 

Under the 28-hour law (Act June 29, 1906, c. 3594, | 1, 34 Stat. 607 [U. 
S. Comp. St. Supp. 1909, p. 1178]), prohibiting the confinement of live 
stock in Interstate shipment for more than 28 consécutive hours without 
unloading for rest, water. and feeding, sub.1ect to the extension of such 
time to 36 hours on written request of the shlpper, "provided that It shall 
not be required that sheep be unloaded in the nighttime, but where the 
time expires in the nighttime In case of sheep the same may continue In 
transit to a suitable place for unloading, subject to the aforesaid limita- 
tion of thirty-six hours," the provlso does not authorize the confinement 
of sheep for more than 36 consécutive hours In any case, but applies only 
where there bas been no extension at request of the shipper and the 28- 
hour perlod expires In the nighttime. 

[F-d. Note.— For other cases, see Carriers, Cent Dlg. { 928; Dec. Die. 
$ 211.»Jl 

^For other casea see eame tbpic & i mbmbbb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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In Error to the District Court of the United States for the District 
of Kansas. 

Action by the United States against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for défendant, and plaintift" brings 
error. Reversed. 

H. J. Bone, U. S. Atty., and J. S. West, Asst. U. S. Atty. 
Robert Dunlap (Gardiner Lathrop and Wm. R. Smith, on the brief), 
for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and W. H. MUN- 
GER, District Judge. 

W. H. MUNGER, District Judge. This action was brought by the 
United States to recover certain penalties for violating the Act of 
Congress of June 29, 1906, c. 3594, 34 Stat. 608 (U. S. Comp. St. 
Supp. 1909, p. 1180). The facts disclose that certain shipments of 
sheep were received by défendant, to be transported over its Une of 
road, and were confined in cars, without unloading, for more than 36 
hours ; the owner or person in charge of the shipment having éxecuted 
a written request that the period be extended to 36 hours. The 36- 
hour period arrived in the nighttime, and the sheep were not unloaded 
until after daylight. 

The section of the statute requiring considération reads in part as 
f ollows : 

"Tliat no railroad, express conipany, car company, common carrier other 
than by water, * * • carrying or transporting cattle, sheep, svyine, or 
other animais from one state or terrltory or the District of Columbia Into or 
through another state or terrltory, or the District of Columbia, shall confine 
the same in cars, beats, or vessels of any description for a period longer than 
twenty-elght consécutive hours without unloading the same in a humane 
manner, Into properly equlpped pens for rest, water and feedlng, for a period 
of at least flve consécutive hours, unless prevented by storm or by other acci- 
dentai or unavoidable causes whlch cannot be anticipated or avoided by the 
exercise of due diligence and foreslght: Provided, that upon the written re- 
quest of the ovener or person in custody of that particular shipnient, whlch 
written request shall be sépara te and apart from any printed blU of lading, 
or other railroad form, the tlme of confinement may be extended to tliirty- 
six hours. In estimating sueh confinement, the time consumed In loading and 
unloading shall not be considered, but the tlme during whlch the animais 
hâve beep confined without such rest or food or water on Connecting roads 
shall be included, it behig the intent of this act to prohibit their continuons 
confinement beyond the period of twenty-elght hours, except upon the con- 
tingencles hereinbefore stated: Provided, that It shall not be required that 
sheep be unloaded In the nighttime, but where the time expires in the night- 
time in case of sheep the same may continue in transit to a suitable place 
for unloading, subject to the aforesald limitation of thirty-slx hours." 

The only question argued by counsel and presented for our consid- 
ération is the proper construction of the last proviso to the section 
relative to the limitation of 36 hours. The object and purpose of the 
statute was to secure the humane treatment of animais in shipment. 
For this purpose the act prohibited carriers from confining animais in 
cars for a pçriod longer (excluding the time of loading and unloading) 
than 28 consécutive hours, without unloading the same into properly 
equipped pens for rest, water, and feed for a period of five consécu- 
tive hours. The statute then excuses the carriers if prevented by 
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storm or other accidentai or unavoidable causes which cannot be antici- 
pated or avoided by the exercise of due diligence and foresight. It 
further provides that upon the written request of the owner or person 
in custody of the particular shipment the time of confinement may be 
extended to 36 hours. The 36 hours, however, is the full limit of time 
in which the animais may be confined by any contract or agreement be- 
tween the carrier and owner or person in custody of the shipment. 

The last proviso to the section, and one which calls for our consid- 
ération, is that which provides that sheep shall not be required to be 
unloaded in the nighttime, but, where the time expires in the night- 
time, the transit of sheep may continue to a suitable place for unload- 
ing, subject to the aforesaid lirhitation of 36 hours. This proviso 
does not seem to us at ail ambiguous, when considered in connection 
with the entire section. It is made plain from what précèdes the last 
proviso that the extrême limit of 36 hours is fixed in which animais 
may be confined by the carrier without unloading for rest, water, and 
feed, unless prevented by storm or other accidentai or unavoidable 
causes, which cannot be anticipated or avoided by the exercise of due 
diligence and foresight, and unless the owner or person in custody of 
the shipment gives the written request such confinement cannot exceed 
28 hours. In the proviso under considération, however, it is provided, 
with référence to sheep, that, if the time expires in the nighttime, they 
may continue in transit to a suitable place for unloading, subject to 
the limitation of 36 hours. If there has been no extension of time by 
the owner or person in charge the carrier must unload the sheep within 
28 hours, unless such 28-hour period expires in the nighttime, when 
the transit may be continued to a suitable place for unloading, provided 
such suitable place for unloading can be reached, and the unloading 
commenced, within 36 hours, it being the clear intention and purpose 
of the act that under no circumstances shall animais, including sheep, 
be kept in confinement by the carrier without unloading for rest, feed, 
and water longer than 36 hours, except as stated in case of storm or 
accidents. Thus it clearly appears that the period of time referred 
to as expiring in the nighttime has référence to the 38-hour period, and 
not to the extended period of 36 hours. 

Such has been the uniform holding of the courts so far as they hâve 
been brought to our attention. U. S. v. Southern Pac. Co. (D. C.) 157 
Fed. 459; U. S. v. A. T. & S. F. Ry. Co. (D. C.) 166 Fed. 160; 
Southern Pac. Co. v. U. S., 96 C. C. A. 252, 171 Fed. 360. 

The trial court adopted a différent view, and rendered judgment for 
the défendant. 

The judgment is reversed, with directions to grant a new trial. 
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i. 

WHEALTON PAOKING CO. v. ^TNA INS. CO. 
(Circuit Court of Appeals, Fourtli Circuit. February 18, 1911.) 

No. 971. 

INSUBANCE (§ 334*)— FiBE POLICIES— WARRANTT BT INSUBBD— BBEACH— MA- 
TEBIALITY. 

Absence of tlie sole watchman from a beat to secure a cliange of clotti- 
Ing and witliout the owner's knowledge, durlng wUcli absence the boat 
burned, was a materlal breacti of the owner's warranty, under a fire pol- 
icy, that the boat should "at ail tlmes hâve a compétent watchman on 
board." 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. § 830; Dec. Dig. 
§ 334.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Bahimore. 

Action by the Whealton Packing Company against the ^tna Insur- 
ance Company. Judgment for défendant, and plaintifï brings error. 
Affirmed. 

Alonzo L,. Miles (Luther E. Mackall, on the brief), for plaintiff in 
error. 

John F. Foley (Foley, Martin & Nelson and Robert H. Smith, on 
the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and DAY- 
TON, District Judges. 

PER CURIAM. W'hile it may be entirely true that some of the 
courts of this country hâve gone too far in holding that the breach of 
an express warranty in an insurance policy, whether material to the 
risk or not, whether a loss happened through the breach or not, abso- 
lutely détermines the policy, we are not called upon to either discuss 
or détermine the question in this case. Hère the insured warranted 
that his boat should "at ail times hâve a compétent watchman on 
board," and the évidence is undisputed that, while the boat was lying at 
wharf, the sole watchman aboard went ashore to secure a change of 
clothing, and while absent the boat caught fire and was consumed. The 
very fact that his présence ât the time was so essentially necessary to 
put out the fire and prevent the loss clearly demonstrates the insurance 
company's right to stand upon the express warranty made in the con- 
tract that he would be there for that purpose. His absence was cer- 
tainly not immaterial to the risk, and it is a very reasonable presump- 
tion that the loss could hâve been avoided if he had been there per- 
forming his duty. It seems clear that the breach of this warranty by 
the agent of insured without his knowledge must be held, nevertheless, 
a violation by the insured with whom alone the company contracted. 
Norwaysz v. Thuringia Ins. Co., 204 111. 334, 68 N. E. 551 ; Snyder v. 
Home Ins. Co. (D. C.) 133 Fed. 848, affirmed (C. C. A.) 148 Fed. 
1021 ; Ripley v. ^tna Ins. Co., 30 N. Y. 136, 86 Am. Dec. 363 ; First 
Nat. Bank v. Ins. Co. of N. America, 50 N. Y. 45; Ryan v. Prov. 
Wash. Ins. Co., 79 App. Div. 316, 79 N. Y. Supp. 460. 

The judgment of the court below must be affirmed. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BUELL V. KANAWHA LUMBEE CORPORATION. 

Appeal of EMZABETH LAND & LUMBER 00. 

(Circuit Court of Appeals, Fourth Circuit. February 27, 1911.) 

No. 982. 

JoDioiAi- Sales (§ 27*) — Compliance witii Bid— Defective Title. 

A purcliaser at a judlcial sale sliould not be compelled to comply witti 
his bid, where he was glven reasoiiable tinie to investigate tlie title, where 
tbe prevailing practice recognized bis right to sbow defects in the title, 
aud where it appears that tbere were defects in some of tbe titles to tbe 
lands sold. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dlg. §§ 97-99, 
101-103 ; Dec. Dig. § 27.*] 

Appeal f rom the Circuit Court of the United States for the District 
of South CaroUna, at Charleston. 

Action by one Buell against the Kanawha Lumber Corporation. 
From a decree adjudging insufficient its return to a rule to show cause 
why a sale should not be complied with, the Elizabeth Land & Lumber 
Company appeals. Modified and remanded. 

M. C. Woods and John N. Sebrell, Jn, for appellant. 

F. ly. Willcox (Willcox & WiUcox, on the brief), for appellee. 

_Before GOFF, Circuit Judge, and DAYTON and CONNOR, Dis- 
trict Judges. 

PER CURIAM. We conclude that there was error in the decree 
complained of, in adjudging as not sufficient the return of the appel- 
lant to the rule to show cause why the sale involved in this proceeding 
should not be complied with. It is quite apparent that there were de- 
fects in some of the titles to the lands sold, and as the purchaser had 
been given reasonable time to investigate said titles, and as the practice 
under the procédure in the district o£ South Carolina recognizes the 
right of a purchaser to show defects in title, and, if shown, to be ex- 
cused from complying with the purchase, we think the appellant should 
not hâve been decreed to comply with its bid. It foUows that the order 
of the court forfeiting the sum of $5,000, which had been deposited by 
appellant in order to authorize it to bid at the sale referred to, should 
be set aside. 

We think the decree complained of should be modified in that re- 
spect. As a matter of course, said decree in ail other of its provisions 
will stand confirmed. Remanded, with directions to proceed as herein 
indicated. 

Modified. 

•For other cases aee same topic & § numbbe in Dec. & Am. Diga. 1907 to date, & Eep'r Indeies 
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J. E. TILT SHOBJ CO. et al. v. WBSTINGHOUSE ELBOTRIC & MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. November 21, 1910.) 

No. 1,676. 

Patents (§ 328*) — Anticipation— Fastening Means fob Coee Plates. 

The Nolan patent, No. 582,481, for fastening means for core plates of 
electrical machines, clalms 2 and 4, in whlch the means descrlbed con- 
slst of a ring for holding the lamlnse In place and an annular plate hav- 
Ing a shoulder to preventthe ring from being thrown out of place by 
centrlfugal force, are void for anticipation by the RoUings Britlsh pat- 
ent, No. 2,184, of 1893, for a méthod of attachlng the chain wheel to the 
axle of a bicycle. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Westinghouse Electric & Manuf acturing Com- 
pany against the J. E. Tilt Shoe Company and Joseph E. Tilt. De- 
fendants appeal from an order granting a preliminary injunction. Re- 
versed. 

Thomas F. Sheridan and Clif ton V. Edwards, for appellants. 
William K. Richardson, A. D. Salinger, and Edward Rector, for 
appellee. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

ANDERSON, District Judge. This is an appeal from a décision 
granting an injunction pendente lite against the infringément of claims 
2 and 4 of the Nolan patent, No. 582,481, for fastening means for 
core plates of electrical machines, granted to the appellee May 11, 
1897. The patent originally contained four claims. In a suit brought 
by appellee against the Prudential Insurance Company of America 
in the Circuit Court of the United States for the District of New 
Jersey, claims 1 and 3 were held invalid. Claims 3 and 4 were held 
valid and infringed. Westinghouse Electric & Mfg. Co. v. Pruden- 
tial Insurance Co. (C. C.) 155 Fed. 749. This décision was afïirmed 
by the Circuit Court of Appeals for the Third Circuit on February 
6, 1908, in Prudential Ins. Co. v. Westinghouse Electric & Mfg. Co., 
158 Fed. 985, 86 C. C. A. 189, and in Westinghouse Electric & Mfg. 
Co. V. Prudential Ins. Co., 158 Fed. 987, 86 C. C. A. 434. On April 
27, 1908, the Westinghouse Electric & Manuf acturïng Company filed 
its disclaimer in the Patent Office to claims 1 and 3. Afterwards ap- 
pellee filed its bill in the court below, and the preliminary injunction 
hère complained of was granted. In its bill, appellee, complainant 
below, avers the proceedings in the above cases, and the fact of its 
disclaimer as to ciaims 1 and 3, and relies upon claims 2 and 4. 

The patent in suit relates to means for fastening or clamping the 
plates of armatures together upon the armature shaft. The arma- 
ture and the machine in which it was used were old, and it was old 
to build and hold the armature plates or laminge together upon the 
shaft in various ways. Nolan says in his spécification : 

•For otber cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, te Rep'r Indexe» 
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"My Invention relates to electric generators and motors, and has partlcular 
référence to means for fastening the laminae of the eores of such machines 
in position. 

"Tlie object of my Invention Is to provide a simple, Inexpensive, and effi- 
cient means for fastening the laminse of the eores of electrical machines to- 
gether and to the casting constituting the support of the same, and one 
which may be readily inserted and as readily removed when it is desired to 
dismember the machine for any purpose." 

The claims are as f oUows : 

"1. A core for electrical machines comprislng a casting having a cyclin- 
drical surface and provided with a circumferential flange at or near one 
end and a circumferential groove at or near the other end, an annular plate 
adjacent to said groove, laminae clamped between the flange and the annular 
plate, and a fastening ring located partially in said groove and bearing 
against the outer side of said annular plate. 

"2. A core for electrical machines, comprislng a casting having a cylin- 
drical surface and provided with a circumferential flange at or near one end 
and a circumferential groove at or near the other end, an annular plate 
provided with a shoulder on its outer side, laminse clamped between the flange 
and the annular plate and a fastening ring located partially in said groove 
and bearing against the shoulder on said plate. 

"3. A core for electrical machines comprislng a casting having a cylindrlcal 
surface and provided with a circumferential flange at or near one end, a 
circumferential shoulder of less diameter at or near the opposite end, an an- 
nular plate adjacent to said shoulder, laminse between said annular plate and 
the flange on the casting, and a spring ring interposed between said annular 
plate and said shoulder. 

"4. A core for electrical machines comprislng a casting having a cylindrlcal 
surface and provided with a flange adjacent to one end and with a shoulder 
adjacent to the opposite end, an annular plate provided with a shoulder, 
laminse between said annular plate and the flange on the casting, and a 
spring ring interposed between the shoulder on the annular plate and the 
shoulder on the casting." 

The drawings of the patent show the laminse seated on the shaft 
and clamped between the flange and the annular plate. The flange 
is solid with the shaft, and as shown is a part of it. The patent re- 
lates to the other end, and the device consists of a split or spring ring, 
the outer circumferential groove in the shaft, and the restraining 
shoulder upon the annular plate. The laminse are placed upon the 
shaft, and pressed against the flange and past the groove in the shaft. 
Then the split ring is pushed into the groove, and the annular plate is 
allowed to come back with its shoulder over the split ring. The ad- 
vantages of this arrangement are obvions. It can be taken apart 
readily, and the shoulder on the end plate prevents the split ring from 
being thrown ont of place by centrifugal force. 

Judge Lanning in his opinion in the Prudential Case, after dis- 
cussing the prier art as shown in that case, said: 

"I thinli the use of a split ring for holding the parts of a machine In posi- 
tion in the manner descrlbed in claims 1 and 3 of the patent In suit was at 
the date of Issuing the patent an old and very well-linown use. Whether such 
a ring be used for keeping in their proper . positions materlals mounted on 
a shaft for the construction of a cloth calenderlng roU or a paper calendering 
roll, or a core for an electrical machine, it has but the one function. la my 
judgment, therefore, claims 1 and 3 are Invalid for want of patentable 
novelty. 

"But claims 2 and 4 each contain an addltional élément, namely, the shoul- 
der on the outer side of the annular plate. This shoulder extends over the 
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split ring, and its f miction is to keep therlng from being throwii eut of its 
groove by the centrlf ugal force of the rapidly revolving core. Nothlug 
]ike tliis device is disclosed in any prior patent to wliicli référence bas been 
made." 

Judge Lanning further said: 

"The évidence shows that a large armature sometimes revolves with a 
Rpeed, at its surface, of one mile or more per minute. In such an armature 
the centrifugal force is so great tliat it is désirable to hâve the spring ring, 
where it is used. held firnily in the groove. Claims 1 and 3 omit any référ- 
ence to a shoulder on the outer side of the annular plate, and they are 
fully satisfled by annular plates resting against the inner surface of tlie 
spring ring, without any shoulder on the annular plates for holding the 
spring ring In its groove." 

The Circuit Court of Appeals in disposing of claims 1 and 3 quoted 
[he last-mentioned paragraph from the opinion of Judge Lanning, and 
then said: 

"But. as vre hâve seen In discusslng the patent, thls restraining shoulder 
is of the very gist of the device. Discard it or its function in substautial 
form and we do not obtain the resuit which makes Nolan's device ujeful 
and patentable." 

It is perfectly plain that Judge Lanning and the Circuit Court of 
Appeals held claims 2 and 4 valid on account of the restraining shoul- 
der on the annular plate, and that they so found because, as said by 
Judge Lanning, "nothing like this device is disclosed in any prior pat- 
ent to which référence has been made." The conclusion must be that 
if référence had been made in that case to any prior patent disclosing 
this restraining shoulder used in substantially the same way, for the 
same purpose and accomplishing the same resuit, claims 2 and 4 would 
hâve met the fate of claims 1 and 3. 

In the case at bar référence is made to such a prior patent. The 
British patent, No. 2,184, granted to Rollings in 1893, discloses this 
very thïng. The Rollings patent relates to an improved method of 
attaching a chain vvheel to the axle of a bicycle, rendering the same 
easily détachable. True, in the Rollings patent the part which cor- 
responds to the annular plate in the case at bar and upon which is 
the restraining shoulder is pushed against the split ring by screwing 
the part upon the shaft. But, when the parts are. jn position, there 
15 shown the split ring in a circumferential groove held in place against 
centrifugal force by the restraining shoulder in the same way, botb 
in opération and resuit, as in the patent in suit. It foUows that claims 
2 and 4 are also invalid. 

In view of the prior art as disclosed in the record in this case, it is 
apparent that no amount of évidence, expert or otherwise, can save 
claims 3 and 4 from the défense of anticipation. They are invalid 
for lack of patentable novelty. 

The décision of the Circuit Court should be reversed and the cause 
remanded, with direction to dismiss the bill, and it is so ordered. 
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SITAW V. ROYERSFORD FOUNDRY & MACHINE CO. t 

(Circuit Court of Appeals, Third Circuit. February 2, 1911.) 

No. 1,408 (32). 

Patents (§ 328*)— Novelty— Shaft-Coxjpling. 

The Sliaw patent, No. 674,024, for a sliaft-coupling, Is void for lack of 
patentable noyelty. 

Appeal f rom the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by Frank Shaw against the Royersford Foundry & 
Machine Company. Decree for défendant, and complainant appeals. 
Affirmed. 

For opinion below, see 181 Fed. 168. 

Frédéric G. Bodell, William F. Hall, and Arthur E. Parsons, for 
appellant. 

Henry N. Paul, Jr., and Joseph C. Fraley, for appellee. 

Before GRAY and LANNING, Circuit Judges, and HOLEAND, 
District Judge. 

LANNING, Circuit Judge. By the decree of the Circuit Court the 
bill of complaint in this case was dismissed on the ground that com- 
plainant's patent, No. 674,024, for improvements in shaft-couplings,. 
is void for want of patentable novelty. The opinion of the court is 
reported in 181 Fed. 168. Each of the two claims of the patent, as 
may be seen by a référence to that opinion, where they are quoted at 
length, is for a combination of three éléments — a shell, a sleeve, and 
a shaft. Thèse éléments are old, and, long prior to the patent in suit, 
they had been used in combination. The patentée does not claim that 
he was the first to use such a combination. His invention, he déclares 
in his spécification, "consists, essentially, in the combination, construc- 
tion, and arrangement of the outer shell and the inner sleeve of the 
shaft-coupling." That is to say, the substance of his invention, ac- 
cording to his statement, is to be found in a combination in which two 
of the three éléments hâve certain distinguishing peculiarities. The 
shaft is concededly the same as the shaft of the prior art. The outer 
shell is made to fit over the inner sleeve, in which respect the prior 
art is also followed. The inner sleeve is of peculiar construction. 
There is nothing in the prior art precisely like it ; but the Patent Of- 
fice held, while the spécification remained in its original form, that 
there was nothing in it which distinguished it in a patentable sensé 
from other sleeves of the prior art. 

The sleeve of the patent has eut through it a plurality of longitud- 
inal slots, one-half of which extend from one end of the sleeve (whicli 
we will call end A) nearly to the other end (which we will call end 
B), and the other half of which, alternating with the slots of the first 
half, extend from end B nearly to end A. In the prior art, Steadman, 
in his patent No. 234,343, shows a sleeve in which he eut two slots in 
opposite sides of the sleeve from end A nearly to the middle part of 

•For other caees see same toplc & { numbeb In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
185 F. — 8 f Rel>e»rlng denled Aprll 17, 1911. 
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the sieeve, and two other slots in Une with the two slots above men- 
tioned f rom end B nearly to the middle part of the sieeve, and also 
two other slots in opposite sides of the sieeve midway between the two 
lines of slots above mentioned f rom the middle part of the sieeve nearly 
to ends A' and B. Steadman, therefore, had a plurahty of longitudinal 
slots in the sieeve of his patent, and he used the sieeve in combination 
with a shaft and an outer shell. We think the Patent Office was right 
in rejecting certain of the claims on Steadman. At ail events, Shaw 
acquiesced in the rejection and finally inserted in each of the two 
claims allowed, and now sued on, a limitation to the efïect that the 
sieeve of his patent has "its inner face normally of less diameter than 
said shaft to be encircled thereby." But this feature of a sieeve was 
also old. The proofs show beyond ail doubt that long prior to tne 
grant of Shaw's patent it was a common shop practice to bore sleeves 
whose diameters were sUghtly less than the diameters of the shafts 
which the sleeves were to encircle. 

The question, therefore, is whether the combination, with the limita- 
tion as to the form of the sieeve above mentioned, is such a novel 
combination that it should be upheld as a valid patent. The claims 
rejected in the Patent Office were not the claims now sued on, and the 
patentée is not now insisting that the claims in suit shall be construed 
as the équivalents of any of the rejected claims. His contention is 
that, by amendments while his application was pending in the Patent 
Office, he so far limited the scope of his combination as to avoid an- 
ticipation. But, though his précise combination is not found in the 
prior art, does it dififer from that art in any patentable sensé? Are the 
différences between his combination and the combinations of the prior 
art sufficient to disclose real invention? The Circuit Court thought 
not, and it, concluded its opinion with the statement that it preferred 
to put the; décision "upon the single ground that no patentable novelty 
appears in the application." 

After careful considération of the proofs and briefs, we are con- 
vinced that the conclusion of the Circuit Court is correct, and that it 
put its décision on the proper ground. There was nothing patentably 
novel in increasing the number of slots in the sieeve or in making its 
diameter less than the diameter of the shaft. There was nothing pat- 
entably novel in making the shell fit the sieeve. The greater the num- 
ber of slots in a sieeve, the greater will be its number of yielding or 
résilient parts, and the more nearly will the expansion of the sieeve 
approach perfect radial expansion when the shaft is inserted into it. 
But there is nothing- in the patent to indicate what number of slots or 
yielding parts there must be, beyond the fact that there must be more 
than one of such slots and more than one of such yielding parts. 
Steadman had this. Consequently we fînd nothing in Shaw's combina- 
tion patentably distinguishable from the combination of Steadman. 

The decree is affirmed, with costs. 
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CHUTE V. WISCONSIN CHEMICAL CO. 
(Circuit Court, E. D. Wisconsln. January 23, 1911.) 

1. Equitt (f 65*) — ^Application op Maxims— "He Who Comes into Equitt 

MUST COME WITH CLEAN HANDS." 

The équitable maxlm, that "he wlio comes into equity must corne with 
clean hands," does not reach a case where the cause of action Is merito- 
rious, and where, subséquent to suit brought, the complainant bas been 
gullty of reprehensible conduct, but whlch does not go to tbe cause of 
action; 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 185-187; Dec. 
Dig. § 65.* 

He who comes into equity must corne with clean hands, see note to 
Knapp V. S. Jarvis Adams Co., 70 C. C. A. 543.] 

2. Equity (§ 362*) — Grounds of Dismissal— Wbonqful Conduct or Com- 

plainant. 

A letter written by complainant in a suit for infringement of a patent 
to an offlcer of a licensee corporation, not a party to the suit, in whlch 
he stated bis Information that defendant's attorneys Intended to vlslt the 
corporation's plants, and expected to obtain information that would tend 
to depreciate the patent, and suggestlng that the offlcer "see that none of 
your employés will fail to uphold the patents at the expense of their 
Personal vanity," held susceptible of a construction other than as an at- 
tempt to obstruct the due administration of .iustice by means of false 
testlmciny, or by preventing défendant from obtalning testimouy, and not 
ground for dismissal of the suit on a motion made two years afterward, 
where the suggestion was not acted upon. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 758-761; Dec. 
Dig. § 362.*] 

In Equity. Suit by Harry O. Chute against the Wisconsin Chem- 
ical Company. On motion by défendant to dismiss. Overruled. 

This is an action on the equity side of the court, based upon United States 
patent No. 824,906, issued to complainant on the 3d day of July, 1906. The 
bill charges Infringement, and prays for an accountlng and injunctlon. The 
action was brought August 29, 1908. On October 24, 1908, the défendant an- 
swered. No issue was ralsed that the patent was a joint Invention. There- 
upon prima faele proofs were taken on the part of the complainant, and in 
due course considérable testimony was taken on behalf of défendant. At this 
stage of the proceedings, and more than two years after suit was brought, 
the défendant makes this motion, based upon the foUowing pétition, to dis- 
miss with costs: 

"And now comes the défendant herèin and shows unto the court: 

"(1) That subséquent to the bringing of this suit the défendant employed 
as its attorney or agent Palmer A. Jones, of Grand Rapids, Mich., to ascertain 
facts material to the défense in this case, and to negotiate with the plaintiff 
to avold suit. If possible. 

"(2) That, to the end of avoiding suit, on or about November 11, 1908, sald 
Palmer A. Jones fully disclosed to the plaintiff herein the construction and 
opération of the defendant's plant, and the names of various wltnesses whom 
the défendant proposed to Interview and call to testify for the défense con- 
cernlng thelr knowledge of the prlor art. 

"(3) That among such persons so named were several persons employed by 
the Iake Superlor Iron & Chemical Company, a corporation extenslvely en- 
gagea In the manufacture of wood alcohol, and one W. H. Hinkle, then being 
second vice président and ehairman of the executive committee of sald Com- 
pany. 

"(4) That thereupon the plaintiff herein dld endeavor to obstruct and Im- 
pede the due administration of justice In this court, contrary to the provisions 

•For otlier cases eee same toplc & ! numbeb in Dec. & Ani. Dfgs. 190T to date, & Rep'r Indexes 
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of the statutes of the United States, and particularly section 5399 of the Be- 
vised Statutes thereof, and to that end did on December 11, 1908. write a 
letter, directed to the aforesaid W. H. Hlnkle, urging tlie said Hinkle to 
exercise his authority over tlie employés of said company in a manner inteiid- 
ed and adapted to induce such employés to suppress and conceal whatever 
évidence said employés might hâve materlal to the scope and validity of the 
patent sued upon, a copy of which letter is hereunto attached and made a 
part of tiis pétition, the original of which letter wlll be produced at the 
hearlng. 

"(5) Défendant further shovs's that the said W. H. Hlnkle received the 
letter aforesaid and, thereupon did write a letter to the Wisconsln Chemical 
Company, the défendant herein. warning It and advising secrecy to prevent 
plaintiiff from belng Infornied of its movements and efïorts In procuring its 
défenses; a copy of sald letter being attached hereto and made a part of this 
pétition, the original of which wlll be produced at the hearlng. 

"(6) Your petitioner further allèges, on Information and belief, that various 
other efforts were made by the plalntifC from time to time, adapted to pre- 
vent the procurement and présentation by the défendant of facts materlal 
to the défense in this case, which efforts would and did obstruct and Impede 
the due administration of justice in this court, contrary to equlty and in 
violation of the statute. 

"(7) Your petitioner further avers, on information and belief, that the 
aforesaid efforts of complainant were successful in some degree (but to what 
extent your petitioner is not informed and cannot say), and did prevent this 
défendant from getting into the record évidence materlal to the défense, that 
would hâve been obtahiable had not the complainant unlawfully attenipted to 
obstruct and impede the due administration of justice in this court as afore- 
said. 

"(8) Tour petitioner prays judgment of the court to the effect that, because 
of the unlawful and Inéquitable conduct of the plaintiff in this cause, sald 
plaintiff Is not entltled to further prosecute this case and has no standing 
in equlty In this court. 

"(9) Your petitioner further prays that the above case be summarily dis- 
missed, and that the défendant herein hâve a decree awarding its costs most 
wrongfuUy sustalned. and such other and further relief as may seem meet In 
equlty and good conscience." 

The letter of plaintiff, thereto attached, Is as follows: 

"H. O. Chute, Chemical Engineer, 

"Speeialty Wood Distillation, 

"120 Liberty Street, New York. 

"Dec. llth, 1908. 

"W. H. Hinkle, V. P. Lake Superior Iron and Chemical Co., Détroit, Mich. — 
Dear Sir: As I could get no settlement for my patent from the Phelps Hack- 
ley Co. or the Wisconsln Chemical Co.,. or récognition of my patents for pro- 
duclng alcohol, I brought suit agaiust them, and I hâve been informed that 
their attorneys contemplate vlsitlng Ashland and posslbly other plants of 
your company. They intimate that they expect to get from parties there in- 
formation that will tend to depreclate my patents. As you are the largest 
users of my patents and bave a large amount of money Invested in them, It is 
manifestly to your interest that they prove valld ; and theref ore I take It 
that you wlll see that noue of your employés will fall to uphold the patents 
at the expense of their Personal vanlty, as your financlal Interests are now 
much différent from what they were In thèse patents before you were given 
rlghts under them. 

"Yours ti-uly, [SIgned] H. O. Chute." 

It is the claim of the défendant that the writing of this letter rendered com- 
plainant lla,ble to prosecutlon under section 5399, Rev. St. (U. S. Comp. St. 
1901, p. 3656), which reads as follows: 

"Sec. 5399. Eyery person who corruptly, or by threats or force, endeavors 
to Influence, intimldate, or Impede any witness, or ofBcer in any court of the 
United States, In the discharge of his duty, or corruptly, or by threats or 
force, obstructs or impedes, or endeavors to obstruct or impede, the due ad- 
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tnlnistratlon of justice therein, shall be punished by a fine of not more than 
flve hundred dollars, or by imprisonment not more than three months, or 
both." 

Hinkle, to whom tbe letter was written, was vice président of tbe Lake 
Superior Iron & Chemical Company, which corporation was a licensee of 
the complainant, and was extensively engaged in the business of produclng 
wood alcohol by complainant's patented process. As Is usual where ex parte 
affidavits are relied upon, we get but a lean outline of the facts of the case. 
It does not appear that Hinkle ever answered the letter of December 11, 
1908, or that he ever made any effort in any way to comply with the request 
contained in said letter, or that he ever disclosed its contents to any one un- 
til September 2, 1910, when he gave the letter to defendant's counsel, to be 
used In an application for security for costs. It appears that certain em- 
ployés of the Lake Superior Iron & Chemical Company were about that time, 
and for the first time, openly claiming that they had collaborated with the 
complainant in perfecting his process, and that bis invention was the joint 
product of their inventive genius. This seems like a stale claim, as the pat- 
ent was then more than four years old, and nothing had been heard of any 
such défense until this suit was brought. Complainiint swears that there 
was no foundation for such a claim ; that thèse men were hostile to him, and 
were simply boasting of their own genius and achievement. Defendant's 
counsel notified complainant that he was going to Ashland to obtain certain 
information from thèse disgruntled employés, with a view of defeating the 
patent. Thereupon complainant wrote this letter to Hinkle, who, as licensee, 
was jointly interested with the complainant in maintaining the monopoly. 
It further appears from the affldavit that the défendant bas taken the testi- 
mony of thèse same witnesses under an amended answer, in the patent suit, 
without any suggestion of coercion or reluctance on their part to give testi- 
mony. Therefore the transgression upon which this spécial proceeding is 
based would seem to be the writing of this Personal letter of December 11, 
1908, which seems to bave borne no fruitage. 

As far as Hinkle was coucerned, it appears that he had enlisted under de- 
fendant's flag three days before complainant wrote the letter of December 
llth. This Is plainly shown by Hinkle's letter to defendant's counsel under 
date of December 8th, in which oceurs the following assurance: "This cor- 
poration, being, as you doubtless know. a stockholder in Wisconsin Chemical 
Company, we are naturally interested in this action, and will be glad to do 
ail we can." His hostile attitude is further shown by his letter of Decem- 
ber 18, 1908, to defendant's. counsel, advising him that "every caution be used 
to prevent his [complainant's] obtaining Information as to your proceedlngs 
In this case." Hinkle had balanced in his mind the conflicting interests of 
his corporation, and had deeided to tbrow his influence in favor of défendant, 
and to ignore any obligation resting upon it to support the patent under which 
it held a license. This active hostility of Hinkle may well account for the 
fact that thèse employés of the Lake Superior Iron & Chemical Company, 
who had remained quiescent for four years, suddenly broke out In a chorus 
of opposition to the patent. 

5Ir. Jones, in his rebuttal affldavit, says that then and there. December 22, 
1908, at Ashland, déponent flrst beeame aware of any available évidence of 
Joint inventorship in the matter of the alleged process in suit, and such claim 
of joint inventorship was never nieutioned by déponent or any one else to 
his knowledge prior to that time, or as an available défense in this suit. 

No one can read the affldavits and letters without arrlving at the conclu- 
sion that there was among thèse several corporations, and the several at- 
torneys engaged in this litigation, what a distinguished politician once chris- 
tened as an "inextricable intertwinement." Enough appears in the record to 
render the vague gênerai statements in sections 6 and 7 of the pétition as 
unworthy of attention by reason of an entire absence of facts. 

Winkler, Flander,ç, Bottum & Fawsett, for the complainant. 
Luther V. Moulton, for défendant. 
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QUARLES, District Judge (after stating the facts as above). 
This application is based upon a familiar équitable maxim, that "he 
who enters a court of equity must corne with clean hands." The first 
question presented is whether this maxim is avâilable, under the facts 
stated, to close the door of the court to the complainant. 

Equity is supposed to guard the portais of her jurisdiction jealously. 
No cause of action will be proceeded with which bas become inf ected 
with fraud or other iniquity, it matters not when or how the facts 
are brought to the attention of the court. The distinction is, however, 
fundamental that the transgression which falls within this maxim 
must hâve inf ected the cause of action, so that to entertain it would 
be violative of conscience. It does not reach a case where the cause 
of action is meritorious, and where, subséquent to suit brought, the 
. complainant bas been guilty of reprehensible conduct, but which does 
not go to the cause of action. Woodward v. Woodward, 41 N. J. Eq. 
324, 4 Atl. 424; Liverpool, etc., Co. v. Clunie (C. C.) 88 Fed. 160, 
170. .. ' 

It is cohtended by défendant that this letter is an efïort to impede 
and corrupt the due course of justice. If this be true, a plain, adé- 
quate remedy would be found under section 5399, Rev. St. Under 
such indictment the court would hâve the necessary machinery to 
détermine the gravity of the offense, and to make the punishment fit 
the crime. A court of equity has no such f acilities. It seems doubt- 
ful whether the court will intervene summarily in such a case, under 
the aforesaid maxim, to punish mère personal transgression, where 
the cause of action has not been contaminated, nor the records of the 
court despoiled. Primeau v. Granfield (C. C.) 180 Fed. 847. Com- 
plainant appears to bave corne to the court with a clean, wholesome 
cause of action, based upon a United States patent, whereby the gov- 
ernment has conferred upon him, as a meritorious inventer, a lawful 
monopoly by way of approval and reward for the exercise of bis in- 
ventive genius. For two years the cause of action proceeds in the 
usual way, when for the first time it is suggested that complainant 
had just then written a letter to a friend, who is not a party to the 
cause, which is supposed to be in violation of section 5399. Under 
thèse circumstances, does the power réside in the court to deny com- 
plainant the right to litigate with infringers who are wrongdoers? 
No case has been cited, and I can find none, where this équitable doc- 
trine has been carried to this extent. 

There is, however, another ground upon which I prefer to rest my 
décision. It will be conceded on every hand that, if the offending 
letter will bear an innocent construction, such interprétation must be 
placed upon it. To présume an iniquitous purpose, and thus give a 
guilty flavor to the document, would be to reverse the maxims of the 
law. The presumption of innocence is the strongest presumption 
known to the law, and complainant is entitled to its protection. This 
letter, read in the light of the facts disclosed by the affidavit, is sus- 
ceptible of an innocent meaning. Hinkle's corporation was a licensee 
of the complainant, employing his patented process in the manufacture 
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of wood alcohol. Certain of the employés of said corporation at 
Ashland became hostile to the complainant for some undisclosed rea- 
son. They were openly claiming that they were coUaborators with 
complainant in perfecting his process, and that it was in fact a joint 
invention. Complainant swears positively that there was no ground 
in fact for such a claim, that his process was completed before he 
went to the Ashland plant, and that thèse employés were merely boast- 
ing of their own skill and assuming airs by reason of their supposed 
inventive faculties. There is nothing in the record to dispute this 
positive statement of complainant, and the court must proceed upon 
the theory that it is true. It is évident that complainant refers in his 
letter to thèse very men as failing to uphold the patent "at the ex- 
pense of their personal vanity." 

Defendant's counsel, for some unexplained reason (presumably to 
bring pressure to bear on complainant), notified complainant that de- 
fendant was about to take the testimony of thèse disgruntled employés 
at Ashland. Whereupon complainant wrote this letter to Hinkle, vice 
président of the corporation. Defendant's counsel jumps at the con- 
clusion that thereby complainant endeavored to thwart the course of 
justice by inducing Hinkle to organize perjury and fortify his patent 
by false testimony. The défendant is not justified in this conclusion. 
The law has been well settled, in this circuit and elsewhere, that a 
certain degree of loyalty is due from the licensee to his licensor. In 
Ind. Mfg. Co. V. Case Co., 154 Fed. 365, 370, 83 C. C. A. 343, 348, 
the court say: 

"And throughout the valld relatlonshlp of licensor and licensee, appellant 
has the rlght, not only to royalties, but also to appellee's silence respecting 
the valldlty and prima facle scope of the patents. Siemens Elec. Co. v. Duu- 
can Elec. Co., 142 Fed. 157 [73 C. C. A. 375]." 

The same doctrine is held in Comptograph Co. v. Burroughs (C. 
C.) 175 Fed. 792, and cases cited. 

Complainant was justified in appealing to Hinkle for a reasonable 
support of the patent in which they were jointly interested. There 
were other ways whereby thèse employés might f ail to uphold the 
patent, besides going upon the witness stand. The boastful claim in- 
volves the validity of the patent, and would furnish aid and comfort 
to every infringer, and damage the value of the patent. If such claim 
was without foundation, it amounted to a slander of the patent. If 
the claim of joint invention was false or fanciful, it was clearly the 
duty of Hinkle to silence thèse employés, and a request to that eflfect 
by complainant involved no iniquity. From the standpoint of the 
complainant, the truth would furnish him support, and what he wanted 
was silence, and not perjury. He rhight, without any criminal inten- 
tion, remind Hinkle of his fînancial interest in sustaining the patent, 
and he might ask him to use his influence in every lawful way to see 
to it that the patent be upheld. 

When asked, upon the argument, why he did not bring this mâtter 
to the attention of the grand jury, if he thought the case would fall 
under section 5399, defendant's counsel replied that a criminal pros- 
ecution would do the défendant no good. This tends to strengthen 
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the suspicion that this spécial proceeding was invoked to win a law- 
suit, rather than to vindicate the majesty of the law or the purity of 
equity. 

For the reasons above given, the motion, to dismiss will be denied,. 
and an order to that effect may be prepared. 



UNION SPECIAL MACH. CO. v. MAIMIN. 

(Circuit Court, E. D. Pennsylvania. January 18, 1911.) 

No. 26, October Sessions, 1904. 

1. Patents (§ 312*) — Infringement— Evidence. 

Where défendant purchased at second hand sewing machines made by 
complainant, whicli wlien made over and resold by him were equipped 
witti a patented device used on some of the machines made by complain- 
ant but not on others, In order to escape liability for infringement of the 
patent by such sales, défendant bas the burden of showing that they 
were so equipped when originally sold by complainant, and, where it is 
shown that he changed the numbers on many of the machines, such bur- 
den is not sustained by the fact that the machines bearing such numbera 
when sold by complainant were so equipped. 

[Éd. Note. — For other cases, ses Patents, Dec. Dlg. § 312.*] 

2. Patents (§ 318*) — Infbingement— Profits Recovebable. 

The profits recoverable from an lufringer of a patent for an attach- 
ment for a machine is not necessarlly limlted to the inereased priée of 
the machines sold by him havlng the attachment, but the différence in 
salability is to be considered, and, where it appears that sales would not 
haye been made but for the Infringing attachment, he is liable for the 
entire profit on such sales. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.* 

Accounting by infringer for profits, see note to Bricklll v. City of New 
York, 50 C. C. A. 8.] 

In Equity. Suit by the Union Spécial Machine Company a^ainst 
Hjrnian Maimin. On exceptions to report of Lewis H. Van Dusen, 
Master. Overruled. 



The following is the master's report: 



To the Honorable the Judges of said Circuit Court: 

This is a suit in equity brought for infringement of United States letters 
patent No. 493,461, dated March 14, 1S93, to Bussell G. Woodward, of Wau- 
kegan, assignor to the Union Spécial Sewing Machine Company, of Chicago, 
111., for a thread-eontrolling devlice for sewing machines. 

On June 6, 1908, an Interlocutory decree was entered adjudging said letters 
patent, set forth in the bill of complaint, good and valld and the title thereto 
to be In the complainant, the Union Spécial Machine Company, and the de- 
fendant was held to hâve infringed upon the first and second clalms of said 
letters patent, whlch were the only clalms in controversy. The decree also di- 
rected that the complainant recover from the défendant the profits, gains, and 
advantages which he bas made by infringement of said letters patent since 
the 14th day of November, 1904, and also the damages which the complainant 
bas sustained by reason of such Infringement, since said last-mentioned date. 

*For other cases see eam« topic & § NCMesit In Dec. & Am. Digs. 1907 ta d«te, & Rep'r Indexes 
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The case was referred to me, as master, to ascertain and state an aceount 
of said profits, gains, and advantages, and to assess and state the damages 
and report to the court. The decree also provlded for the usual perpétuai in- 
junction and that the complainant recover its costs, charges, and disburse- 
ments. 

Proceedings before the master under the decree and order of référence be- 
gan July 6, 1908, and the case was submltted to him upon the final argu- 
ments of counsel on Jlarch 28, 1910. The testlraony was taken down steno- 
graphlcally and the signatures waived by consent of counsel. Save the 
months of April and May, 1909, when by courtesy of counsel no meetings 
were flxed owlng to the master's absence from the city, the proceedings were 
eontinued by the master as rapidly as the convenierlce of counsel would per- 
mit. Joseph C. Fraley, Esq.. was of counsel for complainant, and Hector T. 
Fenton, Esq., counsel for défendant. 

The witnesses called by the complainant on the aecounting were the de- 
fendant ; Richard E. Thompson, Jr., a traveling salesman of the complainant 
Company ; Chester McXeil, its secretary ; Charles H. Crowell, the manager 
of its business in Philadelphia ; and Louis O. Bouchard and Anselm Straub, 
both of whoni were formerly in the employ of the défendant. Défendant of- 
fered no évidence. Both counsel gave notice that use of the original record 
in the case would be made before the master, pursuant to equlty rule 80. 

Under the interlocutory decree, the complainant is entitled to recover the 
profits which hâve accrued to the défendant, by reason of the infringement or, 
as an alternative, the damages which the complainant bas sustained thereby. 
The complainant elected to recpver the défendants profits, as such ; hence, 
as urged by complainant's counsel, the law of the proceeding is that which 
governs the ascertainment of profits and does not dépend upon any of the dé- 
cisions which relate to the question of complainant's damages. 

The matter présents tvk'o questions: 

(1) How many infringing sewing machines hâve been sold by the défend- 
ant during the period covered by the aecounting, namely, from Noveniber 14, 
1904, to .June 8. 1908, 1. e., the gênerai question of Infringement? 

(2) Has the complainant met the burden of proof necessary to charge the 
défendant with a stated sum to be recovered, as and for the profits due to 
the infringement, i. e., the question as to the measure of recovery. 

1. Infringement. 

"The patent which the défendant is charged with Infringing Is for a thread- 
«ontrolling devlce for sewing machines, designed to better regulate the feed- 
ing of the thread. and particularly to prevent its breaklng when an extra 
thickness of materlal is encountered by reason of seams or otherwlse." 
Archbald, District Judge. 

An invention, as interpreted by the previous opinion of the Circuit Court 
(IGl Fed. 748, afflrmed [C. C. A.] la^ Fed. 440) and as is plainly évident from 
a reading of the patent, is not to be charaeterized as merely placing an Inter- 
mediate eyelet (c) on the top of the movable arm of a sewing machine, but 
consists In attaching it at such a place that It shall operate to a certain end 
in a certain way. 

"This arrangement is especlally useful In double or twin needle machines 
for which the complainant formerly held a patent which has now expired 
* * * and has so commended itself to the public that the défendant feels 
called upon to see that bis machines are equipped with It." Archbald, Dis- 
trict Judge. 

The allégation of the complainant Is that a number of Its machines, which 
were sold by défendant during the period covered by the aecounting, did not 
contain the patented article when sold by it ; that thèse machines did con- 
tain the patented article when défendant resold them ; and that they were 
so rebuilt or repaired or restored by défendant as to constitute infringement 
whether or not they originally eontained the patented improvement. 

Number of Infringing Machines. 
In response to an order from the master on the défendant to brlng with 
him any and ail books of accounts, vouchers, documents, and records of his 
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business tendlhg to show the number of sewing machines Improved, repaired, 
or sold by hlm whleh embodled the arrangement of thread eyelets set forth 
in the patent In suit (Record, 2 and 15%), the défendant, at the meeting of 
March 5, 1909, produced a statement showlng 38 machines sold by hlm dur- 
Ing tbe perlod covered by the accountlng. Thls statement marked "Tran- 
script of Defendant's Sales Book" (R. 31), as appears from another copy of 
it, amended to show Ledger page, price, and purchases, placed in évidence 
(R. 55) at the next meeting, reads as foUows: 

Amended Transcript of Salesbook and Ledger. 

(Record, p. 55) L. H. V D., Master, 3/8/09. 

Transcript from Sales Book. 

Nov. 14/'04 to June 8/'08. 

(Amended to Show Ledger Page, Price, and Purehaser.) 

Ledger 

page. Tear Page Date No. of Machine Price. Purehaser 

1904 199 11/25 No. not stated .$701 Agreed 

207 12/2 " " " $70 i- 3/22/1910— 
221 12/31 " " " $70 J L. H. V V. Master 
5 1/10 38070 $68. Dailhenn Mfg. Co. 
1/14 17685 $60. Belley Bros. 
1/31 17685 $65. Bowling Green Knitting 

. Mills 
4/22 No. not stated $65. Agreed 3/22/1910— L. H. 

V D. Master 
4/25 22761 
5/24 No. not stated $65. Agreed 3/22/1910— L. H. 

V D. Master 
$70. Tuttleman Bros. & Fagen 



221 1905 

224 
231 



222 



1906 



273 

419 
425 



503 



7 
17 

81 

83 
107 

107 

163 

173 

177 

185 

11 

26 

27 

54 

57 

55 

60 

64 



5/26 

8/25 

8/25 

8/19 

9/4 

1/16 

2/17 

2/22 

5/4 

5/12 

5/9 

5/18 



34127 

7738 

7736 

7739 

7728 

7737 

7719 

7733 

41392 

14669 

22750 

34127 



118 10/4 

122 10/11 

123 10/13 
140 ,11/3 

142 11/1 

381 1906 122 10/11 



$70. Chas. F. North 
$65. Florence Knitting Mills 
$70. Natl. Underwear Co. 
5/25 No. not stated $65. Agreed 3/22/1910— L. H. 

V D. Master 
$65. S. Unger Est. 



321 



21 
534 

51 



153 1907 
153 

1908 



151 11/16 

153 11/21 

166 12/10 

166 12/10 

172 12/18 

166 12/10 

14 1/31 

24 2/15 

169 10/3 

26 4/17 



34127 

22758 
41384 
38118 

20331 
22750 
38070 
34127 
29501 
14669 
23080 
20962 
22750 
20331 
34019 
29501 



Testimony p. 312-313 L. H. V D. 

3/8/1910 Master 
$59. Bedford Shoe Co. 
$65. Russell Mfg. Co. 
$55. Oak Lane Knit Mills 
$70. Berkeley " " 

$60. Thos. F.; Byrne 



Union Knitting Mills 
Union Knitting Mills 
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At the same time, thére was also produeed by défendant a paper entitled 
"Duplicate Numbers ot Machines" (attached to Record, p. 340), wMch shows 
the sellfaig priées not indicated on the above-amended transcript to hâve been 
as foUows: 

Date. Number of Machine. Selling Price. 

4/25/05 22761 $65 

8/25/05 7738 70 

8/25/05 7736 70 

8/19/05 7739 70 

9/4/05 7728 70 

ll/IB/06 7737 70 

2/17/06 7719 60 

2/22/06 7733 70 

5/4/06 41392 60 

10/11/06 22758 65 

10/13/06 41384 65 

11/3/06 38118 65 

12/18/06 23030 70 

12/10/06 20962 60 

10/3/07 34019 65 

Défendant admitted that ail of the sales on "Transcript of Défendants 
Sales Bock" were of the patented article, that for the purpose of this account 
he was willing to hâve them considered "Twln Needie A" machines, and that 
ail of them were sold by him as. and for, the complalnant's machines. (R. 
31, Q. 61 ; R. 50, 51, QQ. 158-163 ; R. 327, QQ. 814, 815.) 

The défendant also produeed certain of his order slips (R. 17, 23, 24, 25, 31) 
whlch related to the sales of the machines appearing on the transcript. On 
examination of thèse order slips, marked for identification, respectively, "De- 
fendant's Order Slips November 14, 1904, to end of 1905" (R. 29), and "De- 
fendant's Order Slips September 4, 1905, to July 7, 1908" (R. 31), the master 
flnds the same to cover the items on the transcript wlth exception of machine 
No. 7738 sold on 8/26/05. The défendant vhen testifying as to some of thèse 
order slips stated that they referred to Twln Needie A Union Spécial Sewlng 
Machines, which embodied the arrangements of thread eyelets set forth in 
the patent in suit. (R. 17, Q. 1 ; R. 23, Q. 33; R. 24, Q. 37; R. 25, Q. 41.) 

The master Is unable to agrée with the argument of defendant's coiinsel 
to the efteet that there is ho proof that the machines contained on the "Tran- 
script of Defendant's Sales Book" were of the patented article, because the 
term "Twin Needie A" machine was once equally applicable to a twln needie 
machine for which the eomplalnant formerly held a patent, whieh expired in 
1903, but, on the contrary, flnds from the above évidence that défendant sold 
38 machines (being those set forth on "Transcript of Defendant's Sales Book") 
embodying the patented Improvement during period cbvered by the account- 
Ing as and for the complainant's genuine twin needie A machines. 

Upon showing that défendant sold 38 machines embodying the patented de- 
vice, it might be that complainant could hâve rested there, throwing the bur- 
den on the défendant to show a license, either expressed or implied, from the 
faet that thèse machines had originally been made and sold by complainant 
with the patented devlce. Watson et al. v. Smith et al. (C. C.) 7 Fed. 350 ; 
Searls v. Bouton et al. (C. C.) 12 Fed. 140; Armât Moving Plcture Co. v. 
Edison Mfg. Co; (O. C.) 121 Fed. 559. 

However that may be, the complainant traced tjirough its records the num- 
bers furnished by the défendant, assuming that the machines on the defend- 
ant's transcript bore the original numbers put on by complainant. 

The resuit Is to be found In the testimony of Chester McNell, secretary of 
complainant company (R. 71-74) and the McNell list (R. 89% and 333) taken 
from and substituted by stipulation for the complainant's original records. 
This list offered in évidence, and marked "Complainant's Exhlblt McNell 
List" (R. 74), reads as foUows: 
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The Union ■Speciali Machine Co. 1 U. S. G. C, E. D. of Pa., 
; ■•. Vi ■'} Oct. S,ess..l904. 

Hyman Malmin. , J , No. 26. InÈquity. 

McNell's List— Complatnant's ExiMblt 
L. H. V D. Master 3/8/09. 
6 machines wlthout numbér. 



Wlth. Patented 




- Not Havirs 


Bevice. 




Patented Device, 


#38070. 




S4127; 


Class 8600. 


ité'ss. 




34127 


Dupllcate 1. 


Iti385. 


Dupllcate. 


.34127. 


Dupllcate 2. 


22761. 




20S31. 


Bosom Taplng 4 Ga ] 


7738. 




34127. 


Dupllcate 3. 


T736. 




29501. 


Air Cord B. 


T739. 




20962. 


B Shoe Cording. 


7728. 




23030. 


B 3 thread Vamplnff. 


7737. 




20331, 


Dupllcate 1. 


7719. 




34010. 


B Air Cording. 


7733. 




295Q1 


Dupllcate 1. 


41392. 








14669. 








22750. 








22758. 








4IS84. 








88118. 








22750. 








38070. 


DtipHcate 1. 






14669. 


Dupllcate 1. 






22750. 


Dupllcate 2. 







The master, at this point, makes certain findlncs of fact from the évidence 
In its entlrety as same hâve a decided bearlng upon the bnrdén of proof as 
relatlng to the gênerai question of Infrlngement: 

(1) The défendant never bullt a machine, infrlnging or otherwise, as a 
complète aet so far as thls accountlng Is concerned. (Thls Is admltted by 
both counsel for complalnant and défendant and is borne out by the évi- 
dence.) 

(2) The défendant never sold any of the machines, set forth on hls tran- 
script of sales book (above mentloned) as though they were of his own man- 
facture, or of Independent manufacture, but always as and for the complaln- 
ant's genulne "Twln Needle A" machines (B. 50, Q. 158; U. 51, Q. 163; K. 
327, EXQ. 814). 

(3) A course of deallng on the part of défendant as follows: Buylng up 
secondhand machines whlch he knew to be of the complainant's make, some 
of which dld, while others dl^ not, embody the patented improvement, he re- 
buUt or repalred or restored thèse machines to an apparently new condition 
by rlpplng them out and sometimes sendlng the parts to iapanners that they 
might be put Into lye or acld and thereafter réjapanned and renlckeled. Com- 
plainant's brass médaillon, or trade-m&rk, taken fpom pther machines, broken 
too badly to repalr, was placed on the reassembled Tnéîchinés, which, changed 
from one gauge to another and from one class to another aiid renumbered in 
the effort to make the new numbers correspond wlth complainant's regular 
class numbers for that partictilar type of machines, would look llke new ma- 
chines. Then défendant resold them speclflcàlly as complainant's own ma- 
chines aud under complainant's name. (R. 168 to 178, QQ. 1 to 61; R. 181 
to 183, XQQ. 86 to 90; R. 193, XQQ. 160-162; R. 197, QQ. 183-186; R. 213-- 
224, QQ. 1 to 67; R. 228, XQ. 85; R. 231-235, XQ. 100 to XQ. 133; R. 237, 
XQ. 143-144; R. 245, XQ. 190-192; R. 246, XQQ. 195 to 197; R. 247 to 249, 
XQ. 206 to 213.) Thls course of deallng Is shown by the testimony of Iiouis 
O. Bouchard and Anselm Straub, wltnesses on behalf of complalnant, who 
were formerly employed by défendant In his machine shop ; Bouchard, hired 
as a Union Spécial hand, for se^en or elght months in 1906 (R. 169, 170)^ 
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and Strtfub, f oreman and machinist for uearly six years, prier to June, 1908 
(R. 213). ;., 

(4) Tlie numbers of complainant's; machines were not, duplicated by it.; eacli 
macbine made and sold by it since 1S84 baving had a consécutive number 
(Testimony of Chester McNell infra, R. 71. to 78, QQ. 1 to 13; R. 79, XQ. 55.) 

(5) Sînce a ï)eriod dating back at least to 1891, ail machines sold by com- 
plainant; as "Twin Keedle A" machines bave been equipped vslth the thread- 
controlling device of the patent in suit. (Thîs flnding is made at the reguest 
of both counsel for complainant and counsel for défendant [R. 337-339J and 
upon the évidence.) 

The nearest approach to the présent situation in any of the cases citedby 
either counsel or otherwise examined by the master is to be found In Na- 
tional Phonograph Co. V. Fletcher (C. C.) li7 Fed. 149 tl?02) tbough in nohé 
of the cases, so far as the master has been able to, discover, is ttiere found 
the exact situation of this case. The pécullarity ôf the situation is thus 
stated by complainant's counsel, and in the opinion of, the master corrèctly 
stated': . 

"Inordinary infringement cases, the défendant has built an infringing ma- 
chine, as a complète act, or has used or sold a machine, buijt by some persoii 
other than the patentée.. In such cases, the actual cost of the machine to the 
builder, or to the user or seller, is ordinarlly definitely ascertainable froni 
book entries which show the -figures, or may be established by proof of the 
reasonable cost of the labor and materlals. In another class of cases the 
question of repairs to machines originally sold by the patentée, but still in 
the hands of the user, bas been the subject of judicial considération, and va- 
rions principles bave been laid down as to the estent to which repairs are 
permissible, in order that the user may continue to enjoy that which was rea-- 
sonably contemplated by the act of sale on the part of the patentée. * * * 
In uone, however, are there found the very peculiar clrcumstances of the case 
at bar. The défendant never built a machine, infringing or otherwise, as a 
complète act, and his accounts, therefore, cannot show the reasonable cost of 
building machines even by way of estimate. Moreover, be has never sold the 
infringing machines, as tbough they were of his own manufacture, or of in- 
dependeut manufacture, but always as and for the complainant's genuine 
machines." 

In Phonograph Co. v. Fletcher, supra, the court decided that the modifica- 
tion of apparatus purchased outright from a patentée wâs an infringement of 
the patent, and, inter alla, said (pages 153 and 154, 117 Fed.): 

<^* » « rpjjg (jefendant claims the right to gather up ail of the complain- 
ant's output, recast the same, subtract what he will, add his own parts, good 
or had, and put afloat again as thé patented product, slmply because he uses 
some of the original parts, each in Itself uuchanged. * * * The whole 
suggestion seems. vicions and unconseionable. * * * What a man may do 
for his own use, with property niade pursuant to a patent, is not what he 
may do for the purpose of selling as another's patented article." 

In that case the défendant converted machines originally bought from the 
patentée by adding thereto something of bis own invention. In this case the 
défendant has not added anything of his own, but in the conversion, or alter- 
ing. of machines, has piratically added that which was the property of the 
complainant. 

The McNeil list covers 32 machines eut of the 38 on the transcript. The 
remainmg 6 machines are not indicated by number on the transcript and do 
not appear on the McNell list. The left-hand column of the McNeil list con- 
talns the numbers of machines which, as sold by the complainant, embodied 
the patented device; the right-ihand column those which, as sold by com- 
plainant, did not embody it. 

The machines appearing on def eudant's transcript are divisible for a proper 
considération of same into: 

Class A. The 11 machines whose numbers are found in right-hand column 
of McNeil list, to wit: Nos. 34127 (duplicated three times), 20331 (dupli- 
cated), 29501 (duplicated), 20962, 23030, and 34019. 

Class B. The six machines not indicated by number on the transcript and 
which do not appear on McNeil list 
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Class 0. The flve machines mentloned In left-hand column of McNell's Ust, 
having dupUcated numbers, to wit: Nos. 38070, 17685, 14669 (each once du- 
pUcated) and No. 22750 (twlce dupUcated). 

Class B. The 16 machines (without dupUcates) whose numbers are (ound In 
the left-hànd column of McNeil's llst, to wlt: Nos. 38070, 17685, 22761, 7738, 
7736, 7739, 7728, 7737, 7719, 7733, 41392, 14609, 22750, 22758, 41384, 3811& 

Class A. The 11 machines whose numbers (appearing above) are found In 
the rlght-hand column of McNell list. 

The évidence (supra) Is that thèse machines did not embody the patented 
improvement when they left the coniplalnant's hands, and that they dId em- 
body it when sold by the défendant. Under the prevlous opinion of the Cir- 
cuit Court (afflrmed C. O. A.) in this cause, infringement has been clearly es- 
tablished as to thèse 11 machines. This flnding is In accordance wlth the 
prlnclple laid down in Rallroad v. Mellon, 104 V. S. 112, 26 h. Ed. 639, and 
the other cases relied on by defendant's counsel (Fuller v. Yentzer, 94 U. S. 
288, 24 L. Ed. 103, and Vance v. Campbell, 1 Black, 427, 17 L. Ed. 168), to 
wit, that Infringement must be shown by satisfactory proof and cannot be 
presumed. Defendant's counsel contended that machines bearing numbers 
29501 (duplieated), 20962, and 34019 should be ellminated because the McNeil 
llst shows that the ganulne machines bearing those numbers when orlglnally 
sold by complainant were "Corders," and ît was admitted by complalnant 
that the conversion of "Corders"' into Infringing machines was exceedingly 
improbable. This contention must fall in view of defendant's admission that 
ail the sales on his transcrlpt w^ere of the patented article, and his book en- 
tries, relating to thèse four machines, which show that a machine numbered 
28501 was t^vlce sold by hira as a "Usp. Twin Needle Lace" machine (1906 
Sales Book, p. 166, and 1908 Sales Book, p. 26), the machine numbered 20962 
as a "Usp. Twin Needle Lace" machine (1906 Sales Book, p. 166), and the 
machine numbered 34019 as a "Usp. Covering" machine (1907 Sales Book, p. 
169). The amouht received by défendant from the sale of thèse 11 machines. 
as stated by himself on his transcrlpt and order slips, is $719. 

Class B. The six machines not Indlcated by number on the transcrlpt and 
which do not appear on McNeil llst. 

The complalnant's proofs havlng afflrmatively dlsclosed infringement as to 
sales of the 11 machines In Class A (supra), the défendant, to the estent of 
the transactions covered by this acçounting, Is a willful infrlnger, being in 
the position of one who continues to infrlnge with knowledge that he is be- 
ing sued for It and liable to be called upon to exhlbit his books and render 
a:n account. The manner in which the books of the défendant were kept en- 
abled him to refer to but flve instances, out of ail the machines covered by 
the transcrlpt, where numbers appearing upon the transcrlpt appeared upon 
machines when orlglnally bought by him (R. 129, 130, Answer to'Q. 373) and 
raade it Impossible to ascertain the initial cost of the machines appearing on 
the transcrlpt except in two instances, namely, Nos. 38070 and 38118 (R. 311). 
As was sald in Rubber Co. v. Goodyear, 9 Wall. 788, 803, 19 L. Ed. 566: 

"The conduct of the défendants In this respect has not been such as to 
commend them to the favor of a court of equlty." 

Under such circumstances and in vlew of the above flndlngs of fact, every 
doubt and difflculty must be resolved agalnst the défendant. Rubber Co. v. 
Goodyear, supra; Rose v. HIrsh et al., 94 Fed. 177, 30 O. O. A. 132, 51 L. R. 
A. 801; Reglnà Musie Box Co. v. Otto et al. (C. C.) 114 Fed. 505; Creamer 
V. Bowers et al. (C. C.) 35 Fed. 206. 

The master Is of the opinion that the burden was upon the défendant to 
show the original condition of thèse six machines not indlcated by number or 
at least their condition at the time they came into his hands. This he dId 
not do, and he alone could do it. The complainant proved that thèse six ma- 
chines (being of the 38 on the transcrlpt), as sold by the défendant, embodied 
the patented improvement, and were sold by the défendant as and for com- 
plalnant's genuine "Twin Needle A" machines. Not havlng thelr numbers, 
and It was wlthln defendant's power alone to supply thèse numbers, the 
complalnant could not &how their original condition. This Is especially true 
in vlew of the manuer in which the défendant conducted his business (see 
supra). 
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The master, therefore, flnds that Infrlngement bas been established as to 
thèse six machines, tbe selllng prlce of whieh, received by the défendant, was 
upon the understandlng reached at the oral argument ($70 each for tbe flrst 
three and $65 each for the last three) $405. 

Class G. The flve machines mentloned in left-hand colunm of McNell list, 
having dupllcated numbers, to wit: Nos. 38070, 17685, 14669 (each once du- 
pllcated) and No. 22750 (twlce dupllcated). 

Complainant based bis allégation of the nongenulneness of thèse machines 
on the fact, Inter alla, that they bore dupllcated numbers, and that numbers 
of the complainant's machines were not dupllcated by it. Défendant, on the 
other hand, alleged that thèse were in fact resales by him of the same ma- 
chines. As argued by counsel for complainant, only one of two conclusions 
is possible, namely, eitber the transaction constituted resales of tbe same 
machine, or the number was dupllcated in défendants factory. Chester Mc- 
Nell, secretary of and formerly assistant to tbe président of complainant Com- 
pany and connected with it for a period of 23 years, a witness on behalf of 
complainant, testifled that each machine made and sold by complainant Com- 
pany had a consécutive number, stamped upon its bed casting or frame and 
for ready means of distinction upon a sliding plate attached to the machine ; 
that this System of numbering had been continuous since 1884 ; that thèse 
numbers bave never been dupllcated nor rei)eated, save in one instance, wben, 
about 15 years ago, a large number of machines were eutirely destroyed at a 
flre which burned down the Boston office of complainant company, and that 
complainant had only sold one machine each having Nos. 38070, 17685, 14669, 
and 22750, respectively (B. 71 to 73, QQ. 1 to 13 ; R. 79, XQ. 55). 

The défendant, being a willful Infrlnger and having sold thèse machines 
embodylng the patented device as and for complainant's genuine "Twin Nee- 
dle A" machines, was, in the opinion of the master, bound to show that thèse 
transactions constituted rosales in view of this positive and uncontradicted 
évidence that numbers of complainant's machines were not dupllcated by it, 
and the évidence of Bouchard (R. 173-175, QQ. 38 to 42, inc. ; R. 177, 178, 
QQ. 56 to 61, inc. ; R. 198, XQQ. 160 to 162, Inc. ; R. 197, QQ. 183 to 186, 
inc.) and Straub (R. 214r-223, QQ. 9 to 61, inc. ; R. 228, XQ. 85 ; R. 231, XQQ. 
100 to 105, inc. ; R. 246, XQQ. 195 to 197, inc. ; R. 247-249, XQQ. 206 to 213, 
inc.) as to the manner in which défendants machines were renumbered and 
as to tbe actual fact of duplications of the same number. 

Tbe défendants testimony (Answer to A. 194, R. 60) and the entrles in bis 
1906 Ledger, pages 73 and 51, and 1906 Salesbook, pages 57 and 166, would 
seem to show that machine No. 14669 was originally sold by défendant to 
Charles F. North on May 12, 1906, returned by him on May 25, 1906, and re- 
sold to Thomas F. Byrne on December 10, 1906. 

There is, however, nothing in tbe défendants books nor in bis testimony 
(B. 55-62, QQ. 174^-203) to show a resale of machines 38070, 17085, and 22750. 

As to machine numbered 38070, défendant testifled that he sold this ma- 
chine to tbe Delbeim Manufacturlng Company on January 10, 1905 (1905 
Salesbook, p. 5). The entrles under the Delbeim Manufacturlng Company In 
bis 1905 and 1906 Ledgers at pages 221 and 396, respectively, or in bis other 
books for thèse years, fail to show tbat any machines whatsoever were re- 
turned by that company to the défendant during those years, while the en- 
trles in défendants 1906 Salesbook, p. 151, and 1906 Ledger, p. 21, disclose 
that défendant sold "1 usp. Covering 38070" to tbe Oak Lane Knitting Mills 
on November 16, 1906. Nor does the entry in 1906 Ledger, p. 21, "Credited 
by Merchandise $40," refer to machine No. SSOTO as would appear from de- 
fendants testimony (R. 55 and 56, QQ. 175-177), but said entry refers to "1 
Dewees Trlmmer 3328 and 1 usp. 1 n Long 23128" returned by Oak Lane 
Knitting Mills as appears by défendants 1906 Purchase Book, pp. 92 and 93, 
posted to 1906 Ledger, p. 21. 

As to machine numbered 17685, défendant testifled that the entrles appear- 
Ing in his 1905 Ledger, p. 224, bis 1905 Salesbook, p. 7, and 1905 Daybook, p. 
4, satisfied him , that tbe machine returned by Beiley Bros, on January 30, 
1905, was the machine which he sold them on January 14, 1905 (R. 60, 61, 
QQ. 194-19®. An examination of the Beiley Bros. (74 Grand street, New 
York) account In the above books shows that the défendant sold them three 
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■of complainant's machines, to wit, "1 nsp: Sleever 4 l/2-^$C8. 1 usp. fnncy 
Stiteh & Hemmer $60," on January 14, 1905, and ^'1 usp. Air Corder $68" on 
January 16, 1905, and that on January 30, 1905, one was rettirned designated 
in def endant's 1905 Dayboolc as "usp. Cov. flat — No. 17685." By entry on 
page 17 of the Salesbook, it appears that "1 usp. lace 126, No. .17085," was 
sold on January 31st to Bowling Green Knittlug Mills, Bowling- Green, S. C., 
at $65. There is nothing in defendant's books to show the numbers of the 
three machines sold to Beiley Bros. His order slip dated 1/10/05 relative to 
the two machines sold on January 14th désignâtes the "Sleever" as No. 3211G 
and the "fancy stltch and hemmer" as No. 17685. No order slip was pro- 
duced for the Air Corder. Aceording to defendant's testimony (R. 129. ISO, 
Q. 373) and his 1904 Purchase Book, p. 210, machine No. 176&5 was origiually 
purchased by him from H. Smith on December 27, 1904, as "1 usp. flat cov. 
17085." The master is unable to say whether complainant's fla,t covering ma- 
chine No. 17685 purchased by défendant on December 27, 1904, and shown by 
his testimony, books, and order slip (supra) to hâve been sold as a Union 
Spécial fancy stiteh and hemmer to Beiley Bros., New York Olty, on Jan- 
uary 14, 1905, is the same machine which Beiley Bros, are credited with hav- 
ing returned on January 30, 1905, and which appears from defendant's ac- 
count to hâve been resold as a Union Spécial lace machine on January 31, 
1905, to Bowling Green Knitting Mills, Bowling Green, S. C. 

As to machine No. 22750, there is no testimony of the défendant as to the 
alleged resales of this machine, the number of which is twlce duplicated on 
the transcrlpt. On the question of the original purchase by him of any ma- 
«ihine bearing this number his testimony discloses the fact that No. 22750 
does not appear on his Purchase Book as having been on the machine in 
question of the complainant's make purchased by him (R. 129-131, KDQQ. 
372-376). Defendant's 1900 Sales Book, p. 55, shows that he sold "1 U. Sp. 
Flat Bed Cov. 12 gauge #22750 at $05" on May 9. 1900, to Florence Knitting 
Mills, Lehigh Ave. & Master, and the entries in his 1906 Purchase Book, p. 
26, and 1906 Ledger, p. 419, under Florence Knitting Mills, show that this 
machine was not returned to him during 1906. The same Sales Book. p. 122, 
shows that he sold "2 U. Sp. twin needle Dace" "Nos. 22758, 22750" at $130 
oh October 11, 1906, to the Russell Manufacturing Company, Alexander City, 
Ala., and the entries in the above Ledger, p. 381, under Russell Manufactur- 
ing Company, show crédits by check and that no machines whatsoever were 
returned by that company to the défendant during 1906. From defendant's 
1907 I«edger It would appear that défendant did not hâve an account with 
the Russell Manufacturing Company during 1907. Nevertheless, a machine 
numbered 22750 was again sold by défendant on January 31, 1907, to T'nion 
Knitting Mills, Schuylkill Haven, Pa., as "1 Usp. twin needle Cov. A. 22750" 
at $00 as appears by defendant's 1907 Sales Book, p. 14. Defendant's 1907 
Ledger, p. 153, under Union Knitting Mills account, shows crédit by check 
and no machines returned. The conclusion is irrésistible that the sales of 
machines numbered 22750 to the Russell Manufacturing Company, Alexander 
City, Ala., on October 11, 1906, and to the Union Knitting Mills, Schuylkill 
Haven, Pa., on January 31, 1907, did not constitute resales of the machine 
bearing a like number which was sold to Florence Knitting Mills on Ma.y 9, 
1906. 

From the above évidence it is clear that the défendant has failed to show 
that the_ transactions relating to sales of machines having duplicated num- 
bers 38070, 17685, and 22750 constituted resales as alleged, and, in view of 
tlie manner in wliich he conducted his business, the only possible conclusion 
is that the numbers were duplicated in defendant's factory. The burden was, 
theref ore, upon him to show the original condition of thèse machines, or at 
least their conditioù at the time they came into his hands. This he has not 
done. The master, for thèse reaspns as well as for the reasons given above 
with respect to the six machines not Incjicated by number, finds that infrihge- 
ment has been established as to thèse four machines having duplicated num- 
bers 38070, 17685 (each duplicated once) and 22750 (duplicated twiee), which 
four machines (being of the 88 on the transcrlpt), as sold by the défendant, 
embodied tlie patented Improvement, and were sold by the défendant as and 
îot complainant's genuine "Twin Needle A" machines. The amount receiVed 
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by défendant f roui tbe sale of thèse maéliines. ns stated' by himself on hls 
transcrlpt and as appears froni bis books, is $245. 

Class, T>. Th|e 16 machines (withont duplicâtes) ^yhc!se nunibers are found 
in tlie left-hànd colunîn ,of aicJSfeil's list, to wlt: Xos. 38070, 17085,. 22701. 
7738, 7736, >7739, 7728, 7737, 7719, 7733, ,41392, .14069; 22tS0, 22738, 41^84, 
38118. ■ .. ,.^,:' . :.. ,"■ , /::., ; ■■ ,, ; \ ■ 

, Thèse 16 machines a,pp^ar to bave origina.lly em^jO.çlied the patented Im- 
pr(?venient iiiasmùeh as thç testiniony of , McNeil aiid t;he McNeil list show 
that twin, needle A niachines equlpped wîth the patented flet'ice In contro- 
versy .:W^re! œade and splcj; by complainant bearing nùmbers slmliar to the 
numbers „>tated by tbe défendant to baye peen on "tliese inachlnes when' sold 
by hini. (R. 73, 74, Q. ,15,yB'. 79, XQl 55.) Complaiiiant's counsel argued, 
liowever, titat în view of the oyerwhelmiiïg évidence that the nbmbers were 
changf)d:;in .the défendant'» slKmsysteuiatically (evldênbe of 'this supi'à) and 
for a deflnite purpose (R. 2^8, xO. 85)', Mr. McNeiFs reterënce to the original 
numbers. sliould not be, considered as conçlusively ,sho>ying that, the machinés 
were ireally those whlch t'he^ nunjbers oii the transcriptindîcàted, but merely 
as bearing on the proposition 'that the défendant did not repair machines. In 
the ordinary sensé pf niaking lawful , repairs, but rebullt machines and coii- 
verfed them .froni one class into anpther, as shovyn by the duplicating and 
noueorrespondence of nunibers, tbus initiating' an infringenient, instead of 
merely continuing the lawful usé of a iiatented article. There Is inuch force 
in this argtunent ; especially when we analyzé the evldeuce of Bouchard and 
fStraub relatiug to the way in which défendant conducted bis business (supra), 
the évidence relating to tlie alleged resales of the machines numbered (dupli- 
cated) 3807,0, 1708,5,, and 22750 in left-hand column of McNeil's list (supra), 
and such iustaupes as juaehine numbered 22758 which, accordiug to detehd- 
ant's amended transcrlpt of sales, order slip of 10/10/06, and 1900 Sales 
Book, p. 122, (supra), was sold by him to the RusselJ Manufacturing Company, 
Alexandria City, Ala. The genuine Union Spécial Machine bearing that nuni- 
ber was found In Galt, Ontario, Canada (R. 120-123, Testimony of R. E. 
Thompson, Jr.). Counsel for complainant calls attention to the signiflcant 
fact (already referred to) that, out of ail the machines covered by the tran- 
scrlpt, the dèfefidant lias only-beea able to refer to flve instances .where num- 
bers appearlng upon the transcrlpt are alleged to bave appeared upon ma- 
chines wben-originally bougbt by Mm (to wit,ÎS'os.. 34127, 17085, 38070, 38118. 
41384), and that in three out of thèse five instances répétition of the numbers 
appear in the Transcrlpt of Sales (R. 129, 130. Q. 373) ; No. ,34127 appearin.i; 
four finies aiid Nos, 17685 and 38070. twice eaeh. . The .évidence relating, to re- 
salés of No.- 17^85 and No. 38070 has already been referred to at ieugth. The 
évidence fails to show tbe. alleged resales of No, 34127 (R. .5,S-60, QQ. 187- 
193). On examining the ofder slips produced, the master finds ou order sli]) 
of May 21, 1906, "1 Uap. twin necdle style A 34127— $00" to M. Starrell, rear 
318 Arch St.— ^S. B. 64, and 190ft Salesbook, p. 04, shows sale of this ma- 
chine to Morris Starrels on May 25, 1906. 

This sale le in addition to foUr sales of No. S4127 mentioned on transcript 
and though, by order slip of May 17, 1906, and defendanfs 1906 Salesbook. 
p. 60, and dèfetidant's transcrlpt, it woùld appear that this machine was 
shipped on May 18* 1906, to National Underwear Company, Spriug City, Pa. 
In the wordS'of complainant's couuisel: , : 

"It is beypnd tbe bounds of reasonable probabillty that thèse partlcular 
machines shpuld bave undergone the remarivablé expérience of resale." 

But whether thèse 16 machines when resoid by défendant did or did not 
retain their original numbers the toaster is of the opinion that under the 
évidence In the cause the burden of proof was upon tbe défendant to show 
the lawfulness of his acts in regard tothem. To hold otherwise in view of 
the inanner in which défendant dondticted his business and in the face of the 
admltted fact that as Sold "by Mm; thèse iiiachines embodied tbe patentëd de- 
vice vvouldbe <;ontrary to the spirlt of the law, as expressed ifi the décisions 
that a part that gives sole patentability (such as the intermediatêi éyelet [cj 
attaebed ias it Isln the patent in suit), to tbe comblniition may not ëVen be 
replaced by a ï)tirehaser wlthout the patentee's consent. Morrih v; ' Bagineer- 
iug Works i(0. C.)- 138 Fed.' 68 (esteclaliy page 81). Nor -can the defen<iant be 
185 F.— 9 
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presumed to hâve the patentee's consent to use the patented combinatlon or 
any part thereof. 

"What a man may dq for hls own use, with property made pursuant to a 
patent, is.not wliat he may do for the purpose of selllng as another's patented 
article." National Phonograph Co. v, Fletcher, supra. 

In the opinion of the màèter complainant's counsel correctly deflnes the slt- 
ua^qn w;hen he says that, ,1;he monjent thèse machines passed "Intq the hands 
of a perstin whose busiiîe'ss wàs conducted upon the piratlcal prlnciples of 
thls defeadiint, the case beconjes oné whère the doubt, if any exists, should 
be rë^ol'v'ed, against hlm. KhôVlng that he was liable to be èalled upon to 
accoûùt foi? thèse 16 machines, it was hls duty to préserve the évidence of 
such acts as he performed ih regard to them, and to satlsfy the master that, 
In rebuildliïig or repalrlng thèse machines, he dld nothing more than the re- 
pàiringqf patented articles, as dlstlngulsh'ed from the renéwal of essential 
parts thereof or the reconstruction qf complète machines from fragments of 
old onës.^' , 

Thig he has not done, and he has further failed to satlsfy the master that 
any of thèse 16 machines, when resqld by hlm, retaihed their original num- 
bers save those 4 bearing the numbers -whlch appear from hls testimony and 
books (R. 129, 130, Q. 373) to have been on machines when originally bought 
by him, i. e., he has failed to s'àtlsfy the master that they were machines 
that originally embodied the patented improvement. 

The défendant having admitted that thèse 16 machines (being of the 38 on 
the transcrlpt) as sold by him embqdled the patented device and were sold 
as and for complainant's genuine "Twin Needle A" machines, the master, for 
the reasons above given, flnds that,infrlngement bas been establlshed as to 
them. The amount recelved by, défendant from the sale of thèse machines, 
as stated, by himself on bis trauscripts and as appears from hls books, is 
Jf 1,053. ■ 

Recapitulàtlng, the master finds that Infringement has been establlshed as 
to ail the 38 machines appearing on "Transcript of Défendants Salesbook," 
and that the amonnt recelved l>y defetidànt from the sale of thèse machines as 
stated by himself is $2,422, as folio ws: 

Class A $ 719 

Class B 405 

Class C 245 

Class D (exclusive of $70. receivad ■ f rom original sale of 
machine No. 14669, returned and crédit given original 
purchaser) 1,053 

r- $2,422 

2. Measure qf Recovery. 

Counsel 'for défendant contended tiiat, even if the rnaster should hold that 
the proôfs submltted by complainant discloaed infringement chargeable tq 
défendant subséquent to the flllng of the bUl, there could be no substantial re^ 
covery in excess of nominal damages beeause complainant failed to prove 
what part of the profit was due to the patent in suit as distinguished from 
the part of the profit attributable to.thei machine Itself without the patented 
feature, while counsel for complainant contended for ail of the profits on he 
ground that the présence of the feature covered by the patent In suit was es- 
sential to the identity ofthe machine, and the mechanical Importance of that 
feature, considered by Itself, was »:holly secoudary to its fnnction as a mark 
of entire Idmtlty, and that the infringlng sales by défendant were attribu- 
table tq the présence of the patented feature. as an élément of identity. 

Many cases were clted by both connsel, but slnce the complainant has 
elected to recover. the defendant's profits, as stated by complainant's counsel 
and hereinbefore mentloned, the law of thls accounting; is that whlch gov- 
erns the aseertainment of such profits and, does not dépend upon any of the 
décisions (e, g.j Seymour v. McCormick, 16 How. 480, 14 Ta. Ed. 1024) which 
relate t©. the question of complainant's damages. Défendant cited Elizabeth 
V. Pavement Oo., 97 D. S. 126, 24 L. Ed. 1000 (1877); Manufacturing Co. v. 
Cowing, 105,11. g; 253, 26 D. Ed. 987 (1881); Garretson v. Clark, 111 U. S. 
120, 4 Sup. Ct..291, 28 L. Ed. 371 (1884); Black v. Thorne, 111 U. S. 122, 4 
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Sup. et. 326, 28 L. Ed. 372 (1884) ; and Dobson v. Carpet Co., 114 U. S. 439, 
S Sup. Ot. W5, 29 L. Ed. 17T (1885)— among other cases. Complainant re- 
ferred to Walea v. Waterbury Mfg. Co., 101 Fed. 126, 41 C. C. A. 250 (190O) ; 
Brennan & Co. v. Dowaglac Mfg. Co., 162 Fed. 472, 89 C. O. A. 392 (1908) ; 
Orr & Lockett Hardware Co. v. Murray, 163 Fed. 54, 89 C. C. A. 492 (1908); 
and YeSbera v. Hardesty Mfg. Co., 166 Fed. 120, 92 C. O. A. 46 (1908)— as 
showing the présent consensus of judiclal opinion as to the quantum of proof. 

In ail thèse cases, wliere profits were derived from sales, the patented arti- 
cles were offered for sale and purchased as and for those of the défendant, 
and the mechanlcal Importance of the Infringlng part was, therefore, the 
factor whose effect upon salabllity was vital. The purchaser wanted the pat- 
ented articles, not because they were supposed to be of the complainant's 
own make, but becàuse they embodied mechanlcal combinations useful in 
themselves, entlrely irrespeetive of orlgln. Whereas, in the case at bar the 
patented articles were Intentionally sold by défendant as and for genulne 
machines of the complainant's make and were of the usual kind known to the 
trade as "Twin Needle A" machines, and it was to thls, according to com- 
plainant's counsel's contention, that the salabllity of the machines In ques- 
tion was whoUy attrlbutable. 

Charles H. Crowell, manager of complainant's business in Philadelphia, 
testifled that for twenty-one years prior to Jauuary last he had made him- 
self acquainted with the gênerai habita of the trade and the nature of Its de- 
mands; that millowuers, mauufacturers, and the trade in gênerai were so 
familiar wlth the appearanee of complainant's machines and the embodiment 
of their adjunctive parts, such as thread controllers, etc., that they very fre- 
quently ordered them by their class numbers ; that a purchaser who wanted 
a twin needle machine of complainant's make wanted that machine, and "no 
other make or no other kind will answer the purpose" ; that so far as he 
knew from hls 21 years' expérience the twin needle A machine was the only 
machine ont of the 20 or more styles and types of machines of complainant's 
make that contains the thread-controlling device of the patent in suit ; and 
that a demand for such a machine cannot be fllled by any other machine of 
complainant's make or of other peoples' make. (R. 198-200, QQ. 1-11 ; R. 203. 
XQQ. 28-30; R. 204, 205, XQQ. 37-45. Also testlmony of McNell, R. 79-82, 
XQQ. 61-79 ; R. 88, RDQ. 125.) 

It is very clear from Crowell and McNeil's testlmony, as well as from other 
évidence In the cause, that the trade, whlch included customers both of the 
complainant and of the défendant, consldered the thread-controlling ! device 
of the patent in suit, of which stitch-forming éléments of an expired patent 
are parts, was required to adapt sewlng machines to the particular worfc for 
whlch the complainant's "Twin Needle A" machines were used. And it is 
f urther évident that there was no way open to the défendant of supplying .the 
demand for that use, to wit, sewlng lace on knit underwear, ornamental 
stltching on shoes and skirts, etc., save by complainant's "Twin Needle A" 
machines. Under such facts a complainant is entitled to recover ^11 of the 
profits, for, as said in Manufacturlng Co. v. Cowing, supra: 

"If the improvement is required to adapt the machine to a particular use, 
and there is no other way open to the public of supplying the demand for that 
use, then it is clear that the infrlnger bas by his infringement secured the 
advantage of a market he would not otherwise hâve had, and that the fruits 
of thls adyantage are the entire profits he has made In that market." 

But there are other reasons why the complainant in thls cause should re- 
cover ail the profits. The master flnds as a fact that: 

Sixth Finding of Fact. The thread-controlling device of the patent in suit 
was, during ail the period covered by the infringement and for many years 
prier thereto, èssèntial to the identity of the complainant's "Twin Needle A'' 
machine. ! 

SeveiitH Findliig of Fact. The trade knew the varions characteristics of 
machines of complainant's make;, and when purchàserg wanted a "Twin Nee- 
dle A" machine of complainant's make "It was (to use the language of Bllza- 
beth V. Pavement Co., supra) thls thing, and not another, that the pèople 
wanted and required." 

Owing to the trade's famlllarlty with the varions characteristics of the 
complainant's machines, It seems to the master reasonàbly certain that, but 



fqpîtl^e pire^eiieeof tliefiateuted feature lUPQiî the machines kBowrnss ; "Twin 
îfeedilçriA." : machiner, tike'ideiiendaut would-^iot-. hâve been ,.alile.- 1» sell .thèse 
inachtaies,:^^ and J(?i3 (foniRialnant's ; i. e., IJnion Spécial Machiti«s," becaiipe, as 
stated by:compl3iiiçmt;S comisel: , ■ ■ < .: \ t y .■ ■ ■ 

, **lMesï)ectlye of the mechanical vajue; «f tUe appliance, ilts! ajbsence. would 
havBi destroyed ' the> liîeatttïf lOl' the goD^s.and, enableiâtheiPurcUasier to see 
thatith'ey iwereiHot^*hat) fteF>.pj?ofe8sedMtQ;ba/' , I ' -; ,. m; : , r; -.jij 
_'?rhé conrelusiort thatitheisàlë of the machiises iij •questioBjby the défendant 
is i-easonably afJtrlbutttbleitolthe présence of tlïe pateuted ;fôature as an élé- 
ment, of identlty as not afflaoted by thbeé findings of tact reqiiiested by <ie- 
fenidantfsiieounseli whicii' theilïiastisr affirms ..at^tbe end of hiSiiseport, nor by 
reasom; ofi the, arguments based thereon. .It iS'.siWHcienttci say that, inasmuch, 
as tliè coauplaiiiant'ls nolj ' elaiitifing the it)rofits lost by it, but ;thOss, made, by 
the defenâaiit, it . is not 'materiai to . this issue that conipl'almant ,sold about 
300: machines: during a rperiod ifour or flvç years prior to 189-1, before the ex- 
piratibn; of'itlie original ipatent- upon the stltch-formiug meobanisiil, where no 
thread-iêontaiolling ;device'' was'aised. foK the same ,price that its macliines. 
equlpped withithe; patented^device are now. solfl: by it.. .(Il; 86; 87, XQQ. 112- 
120; R. 82, XQQ. 80-82.) In this connection the InasteS raies, ithat évidence 
ofthfejporicè'fofcomplainant's single needlé; 'machines, objeeted to liy defend- 
ant's 'e6unBél,'..but aduiitted ^ at . the ; tirne .wlth a réservation of ' ruling (E. 88 
and 208),' is, Irrelevant. As wassaid at page 478 of 162 Fed-.; page 398 of 8i> 
G. C. Aï, ito Brennan & Co: V. Dowagiae Mfg. Co., supra: :*: 

"What the plaintiff was seekihg, and what the niaster. was trying to find 
out, -was thé actuàl profits on the pa:rtibulaT drills (machines) which con'-- 
tained the plaintifE's invention and whlch were made and sold by the défend- 
ant. : What other drills (machines) the defeudîlnt made or: sold, or what other 
drills (machines) werë sold of other mahes :by other parties, was- a whoUy Ir- 
relevant matter." (Parenthèses! the master's.) 

This samë fuling appliës to the answerto the master Q. 71 (E. 210) relative 
to the priée atvi'hich B nutclYihes'si)ld, which answer is liereby stricken out. 

Nor is thé éonelùsion that the sale of the machines in question by the de- 
fendant is rëasoiiably atttibtitable to the présence of thé patented feature as 
an élément' of îdèntîty impaired'by the fact that "Twin Needle A" machines 
contained the subject-matter of an expired patent. The décisions cited by 
both counsel (sii^ifa from Elizabeth v. Petvement Co., decided in 1877, to Yes- 
bera v. HardeSty Mfg. Co^, decidédlii 1908) upon the question of the proper 
method of determîning the profits \vhlch may be recovered on account of the 
infringement of 'a patent, as well as such cases as Hurlbut v. SchlUinger. 
130 U. S. 45e; 9 Sup. et. '584. 32 li. Bd. 1011 (1889), Cïosby Ste.ani Gage & 
Valve Co. V. Consolidated' Bkfety Valve Co., 141 U. S. 441. 12 Sup. Ct. 49. 35 
Ij. Ed. 809 (1891), and Dowagiac Mfg, Co. v. Superior Drill Co., 1<>2 Fed. 479. 
89 C. C. A. S99:;(I908), support, in 'thé opinion of the mastfer, the rule laid 
down in Canda Bros. v. Michigan' Malléable Iron Co., 152 Eed. 178, 81 C. C. 
A. 420 (190T), namély : That, wfcen somé élément oi'' éléments foimd in a 
former patent are alleged to be also in the infrinjïing ''article ànd to hâve con- 
tributed to the profits, the bxirden of proof Is on 'thé dei?endarit bf showing the 
j:)resence of the ékttaneous élément ahd the probàbllity that It bas affected 
the price o^ the^ infringing article.' ''ïhis thé defendeint bas not dône. 

As préyio'usiy ' Stated , in this report,' the patent în suit is net for a mère 
addition.'''"'Thte elaiibs are for. combinatîons, of which 'thé' stiteh-fol-ming élé- 
ments of an oltl patent' are pa;rt& . - ■ "' ;■ 

"A union of olfl parts, or a coniblhation- of old macliines, is as truly a new 
machine, provi^ed the rule of action' be rie w, as If ail the parts or eleinents 
were preyiously. uriknown." Robl^son oh i>atents, § 177, p. 262. 

The faet that machines not éiiibodying thé combina tïon, 'as' a whole, had 
f alleu into the public domain through,the expjiratlon of a prior patent, con- 
f erred ho , right ùpon the seller toùtili'ze thosç parts to fofm thé nèw-'.com- 
bïriâtlon and th'eïeby jndhee the sÉilé bt the ina chine' a's and for the genuine 
product of thé 4*>ïnplàlnant. 117 ï'éd. 149, supra. It may; bé that during the; 
life of thé pi-lôr patent lià'd ■ the défendant used its ' stitch-torming éléments 
and the thread-controlliug device of the patent in suit, the profits would hâve 
had to be appoVttouéa; ' ■-.'■.; im' ■ 
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p',"TV,liW spme fi.tlier.J,nveHtJon, is employai^ 9jttd-eontributes to. the. profits, the 
infrîhgér ,i^ llablft .to thatiBarty; alsô', aii.d.lie )s éutitled to be g^uardedràgaliist 
being cpjnpelled_to' pày two difCeïéut parties for the sanie; tliiû'g ; bût tîiat, dif- 
ficulty doésiibt arise'-vvhei], prily things oppi^ to tlie public 'tiSè are useiï'lhVtlie 
patented conibination.'' P. P, ijast & C,o, 'v. Supérlôr, vrilii.Co'., 1§4 féd.: 5,5, 

8&,c,:C.-^.,i5-i,(im)..., ,,. ■,'■'■." v/,;; ' , '\'' '!,■,""";' :• 

,'The màcninés not ênibodying the combiiiatioli in stiit.V a,s, à',,i^HÎ),ie,, liave 
fallen into the publie domain and. gone into common use àiïd do ricit necfJ^- 
sarjly contribute anything to titê sataWei value becauseof Sthelr original pat- 
ente^ '(;ha.r.aoter. ToquoteArchbald, .District Judge: ,.;: 

~lt is like a. hundred otheri things wMch hâve origiilated in thé saule way. 
and now hâve a standing in the market only by reason of sonie uew and spe- 
ciâV ïeâture added to theiu.'.'- . Goddington . v. . Propfe. (C. G.) .112: Fed. 1017 
(1902). .... 

The master flnds that thé sale of the infringing machines by the défendant 
ik reaSôriaWy attributablé to thé priigenee '9T the thread-C<Hitrolling detiee of 
the iJatent in suit as an élément of Idehtity, ànd that the complalnant ia ^en- 
tifled tp a decree for the whole profits realized by the défendant," tlponi tUte 
gïôuild' that, wlthirif lie rùle laid down by the Suprême Court,* tipon" 'the 
prpofs subraitted, the' prima fade prestimption is tliat the ififringing sàlês 
vfoujd' riot bave beeu inade but for the présence of the patented devîce in -suit. 

Defendant's Profits. 

As prevlously stated In this report, the manner in whi«h defetidaût's books 
w«celî;eptmadeit impossible to ascertain the initial dost of. infringing ma- 
cliiti'es lexcept in two instances, namely, Nos, 38070 and 3S118 :(R. 311, 312, 
RXQî 752-759). These^' wtere purcbased for lf40 each (R. 311,'. BXQ. 753). 
Counsel: for défendant in liis brief refers to $35 as a low average purcbase 
priée, 'whlle from the tiîinscript from defendant's Purcha^e Bofeks (Ht .310 

amd ■^^—) Union Spécial nraciiines appear to hâve been bought by défendant 

as low as $15, and wheu bought in a lot with machines of other makes the 
aVerage purchase pri'ce per machine appears to hâve been as low as $5.56 (R. 
304, Q;''!ï:24). ■ . 

Défendant a:ccepted as a proper figure- iri arriving at the cost of repairs the 
siim of $9 TJer machine (R. 316, RXQ. 775). He also spokè of certain other 
items of expense and of'Ws willingness to admit a profit of 10 per cent., but 
his testlmony failed tô show the amount of sùeh Items or to justify his estl- 
mate of the profits (R, 317-324, RXQ. 776-804). Défendant repaired machines 
covered and nPt covered by the patent in suit. - No sépara te account was kept 
of theïr'cost and proiBt. The business as to both was' intenningled and con- 
fused. Thé infringement was not accidentai, tlnder such circunistanoes, the 
burdeli was on the défendant to show the amount of ail crédits claimed f6r 
items of expense. Rubbef Co. v. Goodyear, Yesbera v. Hardesty Mfi^. Co., 
Dowagiac Mfg. Co. v. Drlll Co., Brennan & Co. v. Dowagiae Mfg. Co., supra. 
In the absence of any other évidence, $9 uiUst be taken as the total cost to 
défendant of repairing or rebuilding' a niachine. 

Counselfor complalnant côntended that machines Nos. 38070 and 88118 
should b©! taken as typical inétances repï'ésenting profits, and that the whoïe 
profit on the varlouS infringing machines should be measured from thèse two 
spécifie instatices and should be that found to actually hâve existed in thèse 
two instances. He says: "If, therefore, vfe are to take the machines Nos. 
.'Î8070 and 38118 as typical inistances representing the profit, we flnd that they 
each eost the défendant $4S>, and that they were respectlvëly sold at $68 and 
$65 (see page 316). If wb take the average of this ($66:.5()) thé proflt would 
be $17.50, Whlch would be ovet 35 per cenfi'.'-^and then çlaims 35 per cent, on 
the total amount received from sales as coniplainant's prpflt. 

The mastér holds that such is not the course to pursue both bedaiise 35 per 
cent, represénts a purchase profit, whereas a sales profit, in thià' Instance 
:2631 per cent., should be used vt-hen figurlng on amounts receiyed frdrri sales, 
and because the profits can be éstiniated \vith'a gréa ter dègree of probability 
in another way. However, in view of the defendant's fallure- to prodùèe the 
toost satîsfactory evidertce, the master is tpmpelled to reiy on the less defl- 
nite and certain évidence wMch the record supplies, and Is of ' the opinion 
that machines Nos. 38070 and 38118 should be taken as tyï)ïcàl instances 'ïép- 
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rtjs^ij'ttrî^ iliurçliase prle«t Whlle $35, the amount referred tti by défendant'» 
couuiwl aÎEt fi IbW average purchase prlçe, wotild be falr to the défendant, nev- 
«rtbftlési, the mastér fizea iipon $40 as a safe minimum. The défendant can- 
nôt Complaln, and the cpmplainant ought not, as machines Nos. 38070 and 
' 88118 were suggfêsted by It as typical instances. 
, Taking $40 as an average purchase prtce and $9 as cost of repair or re- 
bnlldtng, we hare: 

Amount actually recel ved by défendant from sale of the 38 In- 

fringing machines (supraji $2,422 

Cost to défendant — 38 machines at $49 per machine. ..t.. 1,862 

Profits $ 660 

Oosts of the Référence. 

In thls connection the master reports at the request of defendant's counsel: 

(1) That the Investigation before hlm çovered 336 pages of testimony taken 
at 16 sessions. 

;(2f That the amended transcript of defendant's sales was submitted at the 
flfth meeting and noted, as In évidence, on page 55 of the minutes. 

(3) That McNell's testimony for oomplainant, lucludlng the "Bxhlblt Mc- 
Nell List," was given at the flfth meeting, concluding with page 89 of the 
minutes. 

Defendant's counsel argued as a séquence from the above that the costs 
should be put upon the complainant or, at least, apportioned, contendlng that 
the whole amount of complainant's ultimate claim could hâve been made, 
so far aâ It Is based on any proofs, at the end of the flfth meeting and 
elghty-ninth page of the testimony. The master cannot agrée with this con- 
tention and, on the contrary, is of the opinion that the length of the proceed- 
ings before hlm waa due to the conduct of the défendant in hls persistent 
refusai or neglect to fumlsh Information called for, which viras, the cause of 
extra meetings and led, as stated by complainant's counsel In hls brief, to 
an inordînately long examination. By the order of référence, the défendant 
was directed to cause tlie production of hls books, vouehers, and documents 
for examinatlon before ttie master and to attend for such purpose before the 
master from tlme to tlmie as the master should direct, Upon the openlng of 
the proceedings before hlm, the master, on motion of counsel for the com- 
plalnant, ordered the défendant to produce certain of bis books and papers 
In aecordance with the court's order. Àt the second meeting held July 17, 
1908; the défendant, under advice of counsel, declined to ■eomply with the 
master's order to produce hls books of accounts, etc., and it was necessary 
to certlfy thèse proceedings to the Circuit Court to compel obédience to the 
order Issued (R. 13 and 14; R. 16 and 17). At the fourth meeting held 
March 5, 1009, it became necessary for complainant's counsel to suspend hls 
examinatlon of the défendant owlng to the absence of certain of defendant's 
books (R. 49). Further, it was not untll the seventh meeting, held March 19, 
1909, that défendant produced certain of hls purchase books (B. 124), nor untll 
the flf teenth meeting, held February 8, 1910, that any information relative 
to the cost to défendant of any of the machines on hls transcript of sales 
Tvas forthcomlng (R. 311).. The record of the proceedings before the master 
shows a long and weary problng to ellclt from the défendant the information 
necessary for the master to make a right and just report upon the subject of 
the référence. The master's conclusion that the costs of the référence should 
be put upon the défendant: is not inconsistent with Garretson v. Clark, supra, 
Dobson V. Oarpet Co., supra, Hlll v. Smith (0. C.) 32 Fed, 763, and the other 
cases cited by défendant on thls branch of the case. 

From the foregolng facts the master flpds as a conclusion of law that the 
complainant, the Union Spécial Machine Company, is entltled to recover of 
the défendant, Hyman Malmln, the sum of $560, profits, with Interest from 
the date of flllng thls report, together with the costs, charges, and dlsburse- 
mentsof thls référence. 

The master bas covered (supra) the subject-matter of most of the findings 
of fact requested by counsel, which requests with hls answers thereto are at- 
tached to thls ,rèport. , , 

May 17, i910. Lewis H. Van Dusen, Master. 
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At the request of défendant'» counsel, the master hère notes the expense» 
of the référence, ail of which expenses hâve been paid by complainant: 

First blU Of Gullbert & Lewis — sténographie services $6000 

Second bill of Gullbert & Lewis — sténographie services 102 00 

Master's fee (agreed to by counsel for the respective parties ; de- 
fendant's counsel reserving the rlght to argue to the court as 
to the proper disposition of the costs),. 750 00 

$921 00 
5/31/1910. Lewis H. Van Dusen, Master. 

CompJainant's requests for findings of f act and answers thereto : 

(1) Complainant's first request is affirmed in the master's flfth flnding of 
fact (Report, p. 10). 

(2) Complalnant's second request is affirmed In the niastér's second findlng 
of fact (ilelwrt, p. 9). 

(3) Complalnant's thlrd request is covered on pages 23, 26, and 27 of mas- 
ter's report, Includlng the master's slxth and seventh flndings of fact, and la 
there afflràied. 

Def endant's requests for findings of fact and answers thereto : 

On Issue of Infringement 

(1) A "twln needle" machine is as old as patent No. 245,997 dated 1881; anl 
whlch explfed over 12 yearis ago, and moreover had ail the thread eyelets ex- 
cept added eyelet, c. 

Eefused as stated. A machine havlng twin needles is as old as patent No. 
245,997 dated 1881 (whlch explred over 12 years ago), and such machine con- 
tained certain thread eyelets, but did not bave the combina tion of the patdnt 
in suit 

(2) The spedflc type of twin needle machine shown and described In the 
patent 493,461 in suit, as the machine on whlch the thread-eyelet devlce of 
that patent is Ingi'afted, îs Identlcal with the twin needle machine of prier 
patent 344,493, dated 1886, and whlch expired in 1903, not only às to Its 
stitch-forming mechanism, includlng its looper mechanlsm, but also as to its 
System of tliread eyelets, save for the absence of eyelet, c, of the patent in 
suit; and that complainant owned this prlor pateilt 344,493, and bullt ànà 
Sold such machines prior to grant of patent 493,461, after whlch it applied, 
to ail such machines it made and sold, the thread-eyelet devlce of the patent 
in suit. 

Refused as stated. The point assumes that the patent In suit Is for a merf 
addition, which is not the case as appears on pages 3, 29, and 30 of master's 
report; but, even if So, it is difflcult to see how the machines couïd be 
identlcal when it appears from the évidence <R. 81, XQ. 74) that the impi^ove- 
ments were made from time to time in the parts of the machines. 

(3) That complainant is a manufacturer of sewlng machines and makes and 
Bells verlous types of twin needle sewing machines, includlng types A and B, 
to the former of which, alone, it applied the patented thread-eyelet devlce. 

Refused as stated. The point assumes that complainant made and sold 
more than two Styles of twin needle machines ; whereas, it appears from the, 
évidence that,. while. complainant had twenty or more styles and types of its 
own make (R. 203, XQ, 28>, it manufaetured and sold but two styles, A. and 
B, of the twin) needle type (R. 200, XQ. 12). That portion of the point re- 
lating to the présence of the patent in suit on the complalnant's "Twin 
Needle A" knachlnes' alone is la accordance with the conclusion arrived at by 
the master on page 26 of bis report, and is, accordingly, affirmed. 

(4) That cifm'plaihant bas been making nnd selling thèse "Twln Needle A" 
machines, as aforesaid, for 18 yéars or more, and prior to the application for 
and grant of the patent in suit, includlng at least several hundred of thém, 
prior to iJie patent In Suit and not coutalnlng tlie thread-eyelet improvemeat 
tbereof^ 
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The point Is substantially eOrre&t 'and Is affirmed. The évidence shows that 
complainant has beèn making aind sellltig a "Twln Needlô A." machiné for 21 
yeare or more.(R. 206, XQQ. éTvaiid 48), and that It sold aboTit:20O machines 
of JihlS; type , during a perlod 4 or 5 years prier to 1891 without the thread- 
controlling device of the patent in ,sult (Report, p. 27). 

(5) That it has always sold Ita ajachines to customers without any restric- 
tions whateyer, by.reasou of. .any, patent, patents, or other^vylse; in other 
words, when a machine was sold, it passed out of the monopoly or any pat- 
ent, or patents held or owned by complainant, and became the absolute prop- 
erty of the.purchaser to make any lawful use of It he saw fit 

Afiirmed. 

(6) That complainant nurabers ail Its machines In consécutive order, with- 
out any regard to varlejtyof type, or style, and never duplicates any number 
unless to réplace an original machiné destroyed by fire or othérwise. The 
riumbers are put on the Ipsldp f rame and also on the outslde sllde plate. 

This point Is partlally eovered in the master's fourth flndliig of fact (Re- 
port, p. 10), and, in connection,, with sald .flndlng, it Is afflrmed. 

(7) Tliat the défendant; ls,fl.,jepa,jrçir of and dealer In secondhand sewlng 
machinés; makes no new machines; and, prior to and durlng the period 
eovered by the decree, dealt in secondhand machines of some or ail of the 
varions classés made by the ôotopialniant, including "Twln Needle A" 
machines, whlch défendant bought In the open market from customers or 
mesne vendees of complainant, repalred them, when required, and resold them 
to his varions customers. . .i 

Thls point is eovered in the maste;r's third findlng.ofi fact (Report, pp. 9 
and 10), and, In connection wlth said flnding, It is afflrmed. 

(8) There was no évidence submltted by either slde that the complainant 
or any one else held any patents subsisting or in force slnce 1903 on any of 
the several types of machines on the right-hand column of Exhibit McNeU 
List ; and there was an admission of record by complainant that the machine 
known as "Cord^rs" or "Cprding'' machine were incapable of a,lteration into 
twin needle A machines. • ,, . 

Afflrmed wlth the qualiflc?itlonJ;hat the admission as to "Corders" has no 
bearing on this référence for the reasons stated on page 13 of master's report. 

(9) There was, évidence that ail the 38 machines sold by défendant were 
secondhand machines, bought by him, In the open market, and repaired when 
needed ; but the eharacter and extent of repairs were not definltely shown. 
Witness Straub testified that machines were changes in type, but in tha 
original record he denied that any thread eyelets wgre added. 

Eefused as stated. 

On Question of Profits. 

(1) The complainant owned the prlor patent No. 344,493 for the twln needle 
machine of the type on which the thread-eyelet Improvement or addition of 
the patent 493,461 in suit is ingrafted as appears on the face of the latter; 
and, suçhearller patent having explred (in 1903) prevlous to the period 
eovered by thls Investigation, the défendant and the public generally were 
then and thereafter free to. make, use, and sell the machine described therein. 

Refused as stated. The point assumes that the; patent in suit is for a 
mère addition which is not the case (Master's Report, pp. 3, 29, and 30). 
With this quftliflcatlon, and wlth the insertion of the word "làwfully," be-; 
tween the words "to" and "ma^e," the point is afflrmed. 

(2) The patent In Bjilt is not for a sewing machine, nor even for the sew- 
lng machine shown and descrlbfid in it, but appears on the face to be for a 
threaçi-controljlng device applicable jto a sewlng machine, speeifically thesew* 
In'g machine ofsaid prier patent 344,493. ■ i' : 

This pointais answered by a référence to the statementS: of the courts In 
this cause (161 B>(1. 748, affirmed. [C..C.;AJ 165 Fed. 440) as to th« characteri 
of the patent- in. suit ■ , . ; : • ■ ,.■ 

(3) The tw^n p.eedle machine of complajnant's , said prlor patent 344,493, 
and that of Its patent 493,461 in suit, are identical in respect of their thread-. 
eyelet devices, save only that the device of the later patent (in suit) contains 
the adOitional eyelet, c, on the needle-arm lever, constituting, as set forth in 
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the patent,, a new .comblnatIon,,.of -ttoread-eyelet devices, impai'ting the. addi- 
tiorial funcijÏQii of eontrolling the thread to prevent breakage of It when sew- 
Inè auv mâteflals of varying thicknegs, but flot otherwisé. 

Aflirmed. wîth the qualification that tlie patent in suit is not for a mère 
addition. , . 

(4) The complainant! manufactured and-sold this twin needle A machine, 
In its business, to the extent of at least several hundred, and dtirlng a perlod 
of at least three yeârs, Immedlately priof tb'the application for and grant of 
the patent in suit, for the price or sum of $125 each ; and since then, eon- 
tlnuously, it has made and sold the same machine, with the thread-eyelet de- 
vlce of the patent in suit, applied thereto, at the same priée or sum of $125 
each. 

This point is correct to the extent that the complainant manufactured and 
sold abbuï 200 machines of thé twin needle type during a period four or flve 
years prlor to 1801 (In which year the application for the patent in suit was 
flled). without the thread-controUing deviee of the patent in suit, for $125 
each (Report, p. 27), and that from a period prier to the Issue of the patent in 
suit, but not prlor to the application, It made and sold continuously the twin 
needle A machines, always vrith the thread-controiling deviee of the patent in 
suit applied thereto, at the same price or sum of $125 6ach. 

(5) The defendant's profits on the twin needle A sewing machines, bought 
second hand, repaired and résold by him, during the period under investiga- 
tion, represent the earnings or advantage to him from the purchase, repair, 
and resale of the machines as an entirety; no évidence beiug submitted to 
the master, by either side, to apportion such profits or earnings as betwèen 
so much of the machine as constituted the -sub.iect-matter of the description 
or the claims of the prlor explred patent 344.49,3. and so much of It as con- 
stituted the subject-matter pf the patent 493,461 in suit. 

Affirmed. 

(0) The évidence submitted to the master as to whether or not the présence 
or absence of the patented thread-eyelet deviee on tlie twin needle A machine 
influenced or affected the salabllity of the machine is very meager, and, 
though apparently cotifllcting. is not so In fact ; the complalnant's proôfs In 
that regard being dlrected to its new machines, and the defendant's testimony 
to secondhand machines, the affirmative of the proposition being fairly sus- 
taiued as to the former, and the négative of it equally well sustalned as to 
the latter. 

Eefused. 

For opinion sustaining the patent and finding infringement, see 161 
Fed. 748, affirmed 165 Fed. 440. , 

Hector T. Fenton, for exceptions. 
Joseph C. Fraley, opposed. 

ARGHBALD, District Judge (specially assigned). The master has 
made an admirable report, justifying his conclusions by référence to 
the testimony, and correctly apprehending and applying the équitable 
principles involved. There is very little therefore to be said, except 
what may be necessary to show that the defendant's arguments are 
appreciated, even if they do not prevail. 

The infringement of the défendant was deliberate, not to say fla- 
grant, being persisted in after warning given by the filing of the bill. 
And it devolved on him therefore, in view of this, as well as the course 
pursued with regard to the making over of machines, to clear up any 
uncertainties growing out of what he did. He was a secondhand 
dealer, and it was his custom to buy up old machines of différent 
kinds, and, after changing them about, and putting them in shapcy to 
sell them agaiaj those which are hère particularly in issue being made 
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iiito and sold as twin needle A machines of the complainants' make. 
To effectually do this, he resorted to every meaiis necessary to that end. 
The parts, if any were marred, were sent out to be rejapanned, the 
name of the complainants, at the same time, being regilded thereon; 
and, the numbèrs on the bodies of the machines having been filed oflF, 
new numbers were given themon thesUde plates, to correspond with 
the class of machine into which they were respectively changed, a 
record of correct numbers, taken froni genuine machines, being kept 
by thè défendant in a bot>k, so that there would be no mistake. The 
sales, were also made, to , complainants' customers who wanted twih 
needle A machines, which were required for the particular work in 
which, as manufacturers, they were engaged; and essential to the 
identity, as well as the efficiency and salability ôf thèse machines, was 
the, patented thread-controlling device in suit. 

There were 38 machines of this character sold by the défendant 
af ter the bill was filed, for 37 oi which, according to the master, he 
should account. And as to 11 of thèse there can be no doubt. Thèse, 
according to the numbers on them, were not twin needle A machines 
when originally put out by the complainants, and, being equipped 
with the inf ringing deviCe, when disposed of by the défendant, it was 
for him to show, if that woûld extenuate him, that they came into bis 
hahds in that shape. 161 Fed. 748, 750. It 4s true, that, there is lit- 
tle dependence to be put on the numbers of machines sold by the de- 
fendant, in view of the jugglirig with them, which went on in his 
shop ; but it does not lie fn his mputh to set this up. If he has created 
ithe confusion, it is for him to clear it away. 

Neither can there be much question as to the six machines, not iden- 
tified, by number, but sold by the défendant as the same character of 
machine. There is lio direct évidence as to just what thèse were 
when they were first put out, whether equipped with the eyelet of 
the patent or not. But, except as they were so originally equipped, 
thesié, on their face, were infringing sales, and the défendant must 
justify them, if he can. He knew that he had no right to sell ma- 
chines embodying the patent unless this was in fact the case. And 
in buying up secondhand machines he took that risk, against which 
he was bound to proteçt himself, by looking up their record and pro- 
ducing it at this time, if it lets him oS. He had no right to perpetu- 
ate an inf ringement by passing it on, and he was required to see there- 
fore that he did not. ■ No numbers being given, it is impossible for 
the complainants to ;Say in what shape thèse machines were when 
they passed out of their hands. This knowledge, however, was within 
reach of the défendant, the nUmbers being plairily marked on the body 
of the maichine, in each case, and the resuit of not having it at this time 
falls on him. As ajready stated, thèse sales, as made, were apparently 
infringing sales, and the défendant is therefore liable for them, unless 
he explains them aw^y, .which he has not dqne. 

, There are five numbers duphcated in the record of the defendant's 
sales, one of which, no doubt, was a resale of thè same machine. But 
the attempt failS to shovy this as to the other iour: And, as the com- 
plainants hever repeat a number, it is clear that thèse four machines 
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are not nvimbered as they originally were. It is of no account, there- 
fore, that the numbers on thèse machines correspond with those of 
machines, which, according to the complainant's record, were equip- 
ped by them at.thç start with the patented device. The effect ot this 
is dispelled by the changing of numbers that went on, as already 
slated, in the defendant's shop. Nor is this in conflict with the posi- 
tion taken above, with regard to certain others sold by the défendant, 
which, if the numbers found on them were correct, were not originally 
twin needle A machines, as to which, as bef ore intimated, the de- 
fendant cannot complain, if it is assumed, in the first instance, that 
this was the f act, leaving it to him to explain away the effect, if he 
can. As to the four duplicates now under considération, however, 
the same reasoning applies as with regard to the group of six. When 
sold by the défendant, thèse machines were equipped with the pat- 
ented device, and he was thus called on to relieve himself f rom the 
imputation, otherwise pfoperly indulged, that thèse were infringing 
sales. Instead of ■ doing this, however, the course taken by him with 
regard to making over and fitting out of secondhand machines, çou- 
pled with the duplication of numbers which appears, only serves the 
more firmly tofasten the: charge. ' 

The same thing, in substance, is to bc' said with regard to the re- 
maining 16 machines. Judged by thèir numbers, thèse may not hâve 
been infringing machines, haying apparently been originally equipped 
in the same way as wheh thèy weré sold. But, as already pointed 
out, nosignifiçance is to be giyen to this, in view. of what has been 
shbwn, and tbis is enf orced by the record of where some of thèse 
machines turned up. No; 23,758, for instance, was disposed of by 
the défendant to the Russell Manufâçturihg Company, of Alexànder 
City^ Ala. ;' whilé the genùîne machine of thé sâme number^^as found 
in Galt, Ontario, Capada. No. 34,127^ also, which figures four dif- 
férent times on the defendant's list, was additionally sold about the 
same time that it. was sold to the National Underwear Company, of 
Spring City, Pa., to an entirely diffèreht party at a différent place. 
The master has called attention to other remarkable expériences with 
regard to alleged resales of particular machines^ But, without going 
f urther into the matter, it is sufficient to say that the conclusions which 
he has reachëd on this branch of the Case are fully sustained by the 
évidence, and are not to be disturbed. , 

The only other question is as to the profits secured by the inf ringe- 
ment. The mastet has àllowéd ail that was obtained on the sales of 
made-ovei' machines. It is claimed that this goês far beyond any- 
thing contributed by the use of the patented device, to which the 
complainants are to be confined. But this contention fails to give ef- 
fect to the part which the addition of the eyelet in question played 
in making sales. The profit derived from the infrîngement is not 
measured merely by the increased value of the machines with the 
eyelet on, above what they might pOssibly hâve sold for without it, 
which, in â way, was the same. The eyelet was the final touch in 
the transformation by the défendant of the secondhand machines, 
which he had picked up, into twin needle A. machines, as turned out 
and sold. And as the parties, to whom he disposed of thèse ma- 
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chines, pri ^ccount of tlie wprk for which. tKey weré particularly 
aBapted, in which thèse parties Were engagea, wanted this particular 
kind ôf machine or none at ail, it was the patented •combination that 
practically, in each instance, sold the machine. Itis this di-ffèrence 
in salahility that détermines the contribution rhade by the addition of 
theinfringing feature, or the patented combina toin; of which it was 
a controlling part; and the case thus falls within the familjar rule 
that, whére the patented feature substantially effècts the sale, the in- 
fringer must atcount for the entire profits made therefrom. Westing- 
house V. New York Air Braké Co., 140 Fed. 545, 73 C. C. A. 61. 

The exceptions are oVerruled, and the report of the master is con- 
lirmed. 



iHAMILTON V. TITUS. 
' (Ôircult Court, S. D. New York. December 80, 1910.) 

1. Statutes (§ 147*) — Eevision—Bffect. 

The Minnesota statute Imposing a liabillty on stbckholders of certain 
Insolvent corporations, havlng been substantially re-enacted by Rev. 
Laws Minn, 1905, was continually kept in force by means of sucb revi- 
sion, though the original act was repealed by the gênerai repealing clause 
contained in the revision. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 216; Dec. Dig. 
i 147.*] 

2. CORPOBATiôNS (§ 274*)— iNSÔt-VENCY— StOCKHOLDEES' LiIABILITT— ENFOKCE- 

MEST— PBOCEEDINGS. 

The Minnesota statute for the enforcement of the liabillty of stock- 
holders of insolvent corporations provides that the receiver shall give 
proof hef ore the court as to who are stockholders, and that due notice of 
a hearlng shall be given to the stockholders. A pétition to entorce stock- 
holders' liabilities under sùch statute alleged that the persons named in 
a SGhedule attached were the stockholders. The list did not eontain de- 
fendant's name, and the number of shares stat'ed to belong to the stock- 
holders who were included comprised the entire stock of the corporation. 
The pétition contained another schedule which purported to coutàln 
the persons àlléged tb liave been original stockholders ahd to hare trans- 
ferred their stock to avoid Uability, giving the names' of the transférées, 

i but defendant's Bame iwasnot in this llst. Defendant's name, however, 
, was 'included in the llst of credltors, and his daim had been proved and 
allowed in prior bankrùptcy proceedings against the corporation. Seld 
that, since there was no claim In the recelver's proceedings that défend- 
ant was a stockholder at any tiibae, he was eiitltled to assvime that the 
receiver acquî^cèd in thevalldity of proceedings. taken four years before 

. for the cancellatlon, ofhis stock, and hence a decree ejitered pro confessp 
against thé stockholders named operàted as fth adjudication ttat défend- 
ant was nota stockholder and barred the receiver from maintaining an 
action against défendant to reco ver an assessment. 

[Ed. Note.— rFor other cases, see Corporations, Ceat. Dig. §§ 1162-1168; 
Dec.. Dig. i 374.*] ; , 

:, Action, by Charles, E.Hamilton, as receiver of .jthe , Evans, Johnson, 
■Sloane Company, against, Edward H. Titus., Judgment for défendant. 

. James E. Tràsk and M: V. Rutherf ord, for plaintiflE. 
Henry Smith and Eouis W. Severy, for défendant. 

*Fbr other cases'see samëtopic & § lït/MÉÈR in Dec. & Ani. Digs. iso"? to date,& Rèp'r Indexes 
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HOL,T, District Judge. This îs an action by the receiver of Evans, 
Johnson, Sloânè Company, an insdlvent Minnesdta corporation, to 
recover an alleged assessment upon the défendant as a stockholder of 
said corporation. The corporation was ot-iginally organized in 1902, 
to take over.the business of the firm of Evans, Munzer, Pickering& 
Co. of Min'neapolis, Minp. It had a capital stock of $350,000, divîaed 
into .2,500 shares of $100 each. In April, 1902, the défendant Titus 
subscribed for 100 shares. At the timë of such subscription; he made an 
oral agreement with Messrsi Evans afld Munzer, mémbers of the finn 
of Evans, Munzer, Pickering & Co.,'who were principally interested 
in the fprmation of the corporation, that his stock shoùld be redeeiiied 
upon deman'd, within six tnonttis. A f ew days later, âîter the corpora^ 
tion was organized, the défendant paid to the corporation $10,000 
under the subscription, and received a certificate for 100 shares of the 
stock, and a written agreement signed in the rtame of the corporation, 
by its président and treasurer, by which the corporation agreed tO rè- 
deem the 100 shares at par value, withih six months. In July, 1903, 
Titus demanded that the stock be redeemed, and thereupon the corpora- 
tion, on July 31, 1903, sent him a draft for $10,182.31, to redeem said 
stock, with interest. Titus thereupon returned to the corporation his 
certificate for 100 shî^res, which was thereupon marked in red ïnk, 
^'Canceled Aug. 7, 1902," and pasted in the place in the certificate book 
f rom which it had been taken. In September, 1905, a pétition in bank- 
ruptcy was filed against the corporation. Irt October, 1905, it was 
adjudged a bankrupt, and trustées were duly appointed. The corpora- 
tion owed about $350,000 ; the trustées collected about $66,000, and, 
af ter payment of the expenses of the bankruptcy, distributed the bal- 
ancé among the creditors, with the resuit that the creditors received a 
dividend of about 30 cents on the dollar. 

Thë Constitution of Minnesota provides that a stockholder in such 
a corporation shall be liable to an amount equal to the amount of stock 
held or çwried by him. There is a statute of Minnesota which pro- 
vîdes, in substance, that this liabijity may be enforced by the District 
Court pf that state upon the pétition of any créditer of the corpora- 
tion. Upon such petjtiori, the court is required to fix a time for hear- 
ing said pétition^ to provide for giving due notice of such hearing by 
publication or otherwise, and at sUçh hearing, among other things, to 
consider such proof s as may be offer^d to shOw what parties are or 
may be liable as stockholders of said corporation, and the nature and 
extent of such liabîlity. . After the;administration of 'the assets of the 
corporation in bankruptcy, in which proceeding ah' the available assets 
of the corporation were digtribiited, a créditer of the corporation filed 
his pétition in, the Distr-ict Court of Minnesota, asking, in . substance, 
that the court make orders requiring'all the creditors of the défendant 
to come in and jprove their claims,' levying an assessmenf upon the 
stockho'lders, and appointing a receiver for the pUrpose çf colleçtirig 
suchasçessnient. The petjtiqn alleged' that the persons sei fprth in a 
certain Scheclule A were the,pwners and holders of the capital stock 
of the défendant. Such schedule çpntained a list of pergorjs, çtating 
their names, résidences, the number of shares oWned by éac1i,''and the 
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par value of sueh shares. In this sehedule the defendant's name was 
not included. The total number of sharçs stated in such sehedule 
amounted to the entire number of shares of the capital stock of the 
corporation. The pétition also alleged that certain of said stockhold- 
erSj after acquiring their said stock, for the, purpose of avoiding their 
liability as owners thereof, made, pretended transfers of their stock, 
as stàt^d in Sehedule B.- The name of the défendant is not included 
amoïigthe stockholders' names in Sehedule B, and there is no alléga- 
tion in ith'e entire pétition, tljat thç défendant was ever a stockholder in 
the. Company. Upon this pétition an orçjer was made, on June 25, 
19Q|S,,appointing a receiyer, directing hjra'.to file a bond, which was 
filed on the succpeding day,.and authorizing him to enforce payment 
of the asscvssment. , ;., 

On :Jun,e 28, 1906, an prder was made direeting; créditer s to appear 
and, prpv^ their elaims )yithin six montb.S, A copy of; said order was 
seryed; ijpon tlie defenfjant, iwho admittédly was p creditor of the cor- 
poration,,: Qn July 6, 1906,'tliereceiYer filed in said court a pétition 
for an '"as^essnient, and, in jthat pétition a list of the stockholders is 
againinseyted, which doe^ iiQt include th^ name of the défendant, and 
,a sehedule, of stockholders who Had trarisîerped their stock with intent 
to.avoid their liabiHty as ,o\\fners was given,,whicl; does not include 
the rdefendaht's name. /Thefjpçt;itioneraskéd the court tp détermine 
the ampunt of the assessçtiçj^t, ahd to fix a time foi; Tiearing the péti- 
tion, ^j T^herçupoîi the cQiift fixed Septembe;r 1, 1906, as thé time for 
the hearing of the petitioR,,iaijddirected that notice of such héaring 
be giyen by pubHcatjon iri a Minnesota newspaper and by' causing a 
copy.qf the order tb be mailed to each of the stockholders and ereditors 
of the defeiidant çorporajtipn. Thereupon a notice of such meeting 
was served by mail upon each of the stqjçkholdera and ereditors. In 
the proo.f pf such service the name of the défendant does not appèàr 
among thè namés of the stockholders who were served, but does ap- 
pear among, the names of the ereditors who were served. A hearing 
was duly had on September Ist. One of the stockholders named in 
the list of stockholders appeared and contested the assessment, and' the 
court.ordered an assessmérit to be levied upon each share of the stock, 
in an amount eqiial to the par value of éach share. It authorized the 
receiver, in case any perspii liable as à stockholder should f ail to pay 
the amount bf the assessment within 30 days, tô institute such action 
or other proceeding against such person, in any court having jurisdic- 
tion, whether in the state of Minnesota or elsewh^re, which said re- 
ceiver might dèem necessary to reeover such amount. Pursuant to 
such authority this attion was broyght. : 

The défendant claims that the assessment was vpiid because the stat- 
l'.te ùnder which it Was levied was repealed before.'the proceeding to 
lévy the assessment was brought. It appears that thé laws of Minne- 
sota weire' revised, and that ail the substantial provisions of the pre- 
vious statùté were re-enacted, and then there was, a gênerai repealing 
clause repealing the préviouls statute.' In.ihy opinion^ the provisions 
of thé previous . statute v^eré kept ip force by the révision, and the 
District Court hàd jurisdicitioQ tô îevy the assessment, and it was 
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immaterîal whether it was stated that it was levied under the original 
act or under the provisions of such act as re-enacted in the revised 
statutès. 

The défendant daims that he ceased to be a stockholder in August, 
1903, when, pursuant to the written contract to redeem the stock, 
made when he received the stock, the stock was delivered back to the 
corporation and canceled, and the money which he had paid into the 
corporation returned to him. The plaintiff claims that the agreement 
under which the défendant retained thé right to hâve his stock re- 
deemed at the time that it was issued was void as being in f raud of the 
rights of the other stockholders and creditors of the corporation, and 
that therefore the défendant remains liable to the assessment in tbis 
action. There is weighfy authority in support of that proposition ; 
but Ithink that the question is one upon which the défendant had a 
right to be heard bef ore the court which levied the assessment, and in 
respect to which the action of that court is conclusive. The Minne- 
sota statute provides, in substance, that the receiver shall give proof 
before thë court as to who are the stockholders, and that due notice 
of such hearing shall be given to the stockholders. The pétition al- 
leged that the persons named in a certain schedule in the pétition were 
the stockholders. In that list the name of the défendant was not 
included. The number of shares stated to belong to the stockholders 
who were included comprised the entire stock of the corporation. The 
inference, therefore, seems to follow that the stock which the défend- 
ant surrendered had been iSsued again. At ail events, if the defend- 
ant's name had been included in the list of stockholders, he would 
hâve been entitled, upon such notice, to hâve come before the court 
and litigated the question -whether he was in fact a stockholder. The 
pétition contained a schedule of persons alleged to hâve been originally 
stockholders, and to hâve transferred their stock in order to avoid 
liability to the assessment, giving the names of the transférées; but 
the name of the défendant was not included in this list. 

In short, the pétition contains nothing tending to show that the re- 
ceiver claimed that the défendant was a stockholder, and does contain 
allégations tending to show that he was not a stockholder. It is true 
that a notice of the meeting was sent to the défendant, but it was sent 
to him apparently in his character as a créditer. He was included in 
the list of creditors, and the évidence in this case shows that he was 
in fact a créditer, that he had proved his claim and received a divi- 
dend in bankruptcy, and that his claim was allowed in this case. But, 
there being no claim in the pétition that he was a stockholder, he was 
not called upon by the notice to controvert any siiçh claim. If he had 
appeared before the Minnesota court, and claimed the right to litigate 
the question whether he was to be assessed as a stockholder, a conclu- 
sive answer would hâve been that the receiver did not claim that he 
was a stockholder, No such issue was raised by the pétition. I think 
it entirely clear from the record in the Minnesota court that the re- 
ceiver had nô idea, when that proceëding was brought, of attempting to 
hold the défendant as a stockholder, and, in my opinion, the claim 
made in the présent suit is an afterthought. At ail events, the défend- 
ant was liût included in the pétition as a stockholder, and therefore he 
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had £t rigjkt tp. apsumethat the; receiver acq.uiesoed in the vaîidity of 
thie procgj^difigs taken four years, before for the cançi^Uation. of his 
stock, and I cannot see why the decree in the Minnesota court is net 
aniadjydicfition: that he was not a stopkholder. The pétition gave what 
purported, to, be the names of ail the, stpckholders, pwning ail the stock. 
Due tiQtiçe of the hearing was giv^ri. One stockholder/ Sloane, ap- 
peared and defended. :As. to the others, the decree \yas, in. substance, 
a decree prg, confesso,, and it seems to me that its effect was to estab- 
lish that the persons, named in the pétition were stoçkholders of the 
corporation, that noioneelse was a stockholder, that consequently the 
défendant was not a, stockholder, and that therefore the question 
whether he should be held to be a stockholder is not open for déter- 
mination in this suit. 

It is alsp, claimed that the défendant is not liable in this case because 
none of the existing creditors of the corporation were such in August, 
1903,;wh,en it js claimed that the défendant ceased to be a stockholder. 
The Minnesota authorities seem to establish that the liability imposed 
by the Constitution and laws of Minnesota upon stoçkholders to such an 
assessment; is a liability for the benefit of creditors, and that no such 
liability can be imposed upon a person who has ceased to be a stock- 
holder, except in respect to creditors who were such when he held 
the stock. The vahdity of this défense dépends upon the original ques- 
tion whether the défendant did cease to be a stockholder in 1902, and 
I have'already shown that the litigation of that question jn this case is,. 
in my opinion, foreclosed by the proceedings in the suit in Minnesota 
brought tolevy the assessment. 

In vie'w of thèse considérations, I think .there should be a verdict in 
this case for the défendant, and I so direct. 



McAULAY et al. v. MOODY et al. 
^ (Circuit Court, D. OregoU. February 6, 1911.) 

' ■ , . No. 3,676. '.,''" 

1. Courts (§ 273*) — Fédéral CbuRTS— Jubisdiction— Citizens and Subjecls 

CI' JfoREiGN State— Rbsibjence. : 

While the fédéral courts are givèn. jurisdiction of controversies between 
cltizéns and si^bjects ;of a foreign state and cltizens of a state, a citizen 
or subjeet of a foreigB state can sue citizens of tûe TJnited States only 
in the district in wliich the latter réside, and, if tliere are several co- 
defendants, each défendant must be liable to be sued in the district in 
wbiéh the aetion is brought, or jurisdiction cannot be entertained. 

[Ecf. Note.^For other cases, see Courts, Cent. Dig. § 813; Dec. Dlg. § 

■ ■ '273.*]' :;;':'■■'' 

2. ■ ÇpyBTS ^7Ç!*)— FEDERAL COURTS— JURiSDICTION— RESIDENCE. 

Deïetïdants M., citizens of Oregon,' executed their dèmand note to A. 

• Bros., forinerly engâged-ili business' in Oregon- as partners. The iîmi 

:■ cdnsistéd of three brotheré, two lOf yhom, who were subjects of Great 

. Bifitflin, flled a bill in ttie.f^eçal Circuit Court for the District of Oregon, 

: , allefeing that one of them oiyned 43% per cent, of the riotiç; that the 

' other Qwned 13i/{i pér'ëent.'/.'-thàt thé other brotiher, who was a citizen 

.•For other. cases see sanit!.topic:6 5 nomsek in.p^c.,& Am. Digs, 1907 to date; & Rep'r Indexe» 
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and résident of Montana, owned 43% per cent; and that, by reason:of 
his refusai to joln comè^alnants lii any action or suit thereon. eoniplaln- 
ants'%ere luiable to 'mâlntain an action atlaw agalnst the défendants M. 
Défendant A. dfd hot appear, and' défendants M. demtirred ou the grouud 
that the court was wlthout jurisdiction because he was an Indispensable 
party and çould not be sued withih the district. Helâ that, since no de- 
creecould be rendered without an adjudication of the riglits of défend- 
ant Â., he was an indispensable party, and, not being subject to suit In 
a fédéral court sitting in Oregon, the court could not entertain jurls- 
: diction under Rev. St. § 737 (U. S. Comp. St. 1901, p. 587); authorizing 
the, court in certain instances to entertain Jurisdiction and prpceed to 
trial between the parties before it, notwithstanding it cannot obtain ju- 
riédlction • of a niere formai party or one whose Interests are separable 
: from those before the court 

[Ed. Note.— For other cases, see Courts, Cent. Dig. | 81.3 ; Dec. Dlg. § 
273.* 

Lack of jurisdiction of United States Circuit Courts, see note to Car- 
negie, Phipp & Co. V. Hulbert, 16 C. 0. A. 507.] 

3. PARTNEnSHIP (§ 199*) PAnTNER.SHIP OBLIGATION'— ACTION BY PAHTNKRS. 

Where défendants M. executed a note to a flrni. consisting of several 
members, the inakers thereby sub.iected themselves to a lialiility to the 
members of the flrm, jointly, and hence vvere entitled to insist that a suit 
. on the note by two of the members of the firm, in which the third dîd 
not jdin, and in which the latter's Interest could not be adjudicated, was 
unsùstainable. 

{Ed. Note. — For other cases, see Partnership, Cent. Dig. %% 362-368; 
Dec. Dig. § 199.*] 

Suit by Duncan McAulay and another against Z. F. Moody and 
others. On demurrer to bill. Sustained. 

B. S. Huntington, for complainants. 

Martin L. Pipes and George A. Pipes, for défendants Moody. 

BEAN, District Judge, This is a suit brought by Duncan Mc- 
Aulay and Roderick McAulay, citizens and stibjects of the Kingdom 
of Great Britain, against Z. F, Moody and M. A. Mçody. citizens of 
the State of Oregon, and John McAulay, a citizen and résident of the 
State of Montana, to recover on a demand promissory note for $5,000, 
alleged to hâve been executed and delivered by the Moodys on Octo- 
ber 17, 1909, to ^he complainants and John McAulay, as John Mc- 
Aulay Bros. The bill allèges: That at tbe time of the exécution of 
the note the complainants and John McAulay were engaged in busi- 
ness in Oregon as partners under the firm name of John McAulay 
Bros. That no part of the note, either principal or interest, bas been 
paid. That the complainants and the défendant John McAulay are 
the owners: and holders thereof in the following proportions:; The 
complainant Duncan McAulay is the owner of 43% per cent, thereof, 
the complainant Roderick McAulay is the owner of I3I/3 per cent, 
thereof, a,iid the défendant John McAulay is the owner of 43% per 
cent, thereof f : That défendant John McAulay refuses to jpin with 
complainants iii any action pr- suit to collect such note, and for that 
reason complainants are and ever havç ;be€n unable to commence a 
law action against .défendants Moody for the collection thereof. That 
complainaiits are in possession of and the holders af the note, and are 

•For otber cases see same toplc & i numSer in Dec. ft Am. Dlgs. 1S07 to date, &, Rep'r Indexas 
185 F.— 10 
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Avilling and àble and réady, upon payment of that portton tHereof due 
them, to indorse and crédit such amount thereon, and thereupon de- 
liver the note to défendant McAulay, or, if it shall be determined that 
the portion thereof originally owed to him bas been pàid and satisfied, 
tp delivei" and surrender the note to the défendants Moody. 
• The relief demanded is a judgment against défendants Moody in 
favor of complainants for that portion of the note alleged to be due 
thèm and for attorney's f ees ; that défendant John McAulay be re- 
quiréd tp appear and answer the bill, and, if he can, show why com- 
plainants should not bave the rehef and judgment prayed for as 
against the Moodys ; and that a writ of subpœnà be issued directed to 
him. ■ ■ 

John McAulay has not appeared, and défendants Mopdy bave de- 
murred to the bill on the ground that the court is without jurisdiction 
because he is an indispensable party to the suit and cannot be sued in 
this district. 

The fédéral courts are given jurisdiction of controversies betvveen 
citizèns and subjects of a foreign state and citizens of a state, but a 
citizen or subject of a foreign state can sue citizens of the United 
States only in the district in which the latter résides. Campbell v. 
Duluth S. S. & A. Ry. (C. C.) 50 Ked. 241. And, if there are several 
codefendants, each défendant must be liable to be sued in the district 
in which the action is brought or jurisdiction cannot be entertained. 
Smith V. Lyon, 133'U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635. This 
doctriiie is not seriously controverted by Complainants ; but they insist 
that under section 737, Rev. St. (U. S. Comp. St. 1901, p. 587), the 
court niay entertain jurisdiction and proceed to trial and adjudication 
of the suit between the parties who are brought before it notwithstand- 
ing it' cannot Obtain jurisdiction of John McAulay. The section re- 
fèrrëd to is but a législative affirmation of the rule previously estab- 
lished by the Suprême Court that the nonjoinder of persons who are 
not 'inhâbitànts of the district but are mère formai parties or even 
necèssàry parties whose in ter ests are sepairable from those before the 
court Will not prevent the court from proceeding to final trial and ad- 
judication, as between the parties bëfprè it, when il can proceed to a 
decree and do Complète and final justice without afifècting the rights 
of others. Minnesota v. N. Securities Co., 184 U. S. 199, 32 Sup. Ct. 
308, 46 X. Ed. 499. But, notwithstanding this statute and the rule, 
the court cannot proceed without the présence of indispensable parties. 
It can nîake no decreë afïectirig the rights of an absent person and 
"can ihâke no decree between the parties before it, which so far in- 
volves or' dépends upon the rights of an àbsertt person that complète 
and' final justice cannot be doné between the parties to the suit with- 
out affeçtmg' those rights." Shields v. Barrow, 17 How. 140, 15 L. 
Ed. 158. This is not because thë court may not bave jurisdiction, but 
oh 'the 'broadeir ground that no court 'tan adjudicate directly upon the 
rights' pf "à pei-son withoUt bis bèirig either actively or constructively 
before ït, nor should it rtiake a decree which leaves the controversy in 
sUch ' 'a condition that the final détermination may be whoUy incon- 
sistent i witfe equity and good conscience. 
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iNow, the défendant John McAulay is more than a mère nominal 
party to this litigation, dr even a necessary party whose interest is sep- 
arablè from those befoire the court. His interest in the litigation is oî 
such a nature that a filial decree pahnot be made withôut injuriously 
affecting him, and leaving the controversy in such a condition that the 
final resuit may be whôlly inconsistent with equity and good con- 
science.. The complairiâflts seek to retover a portion- oî a débt alleged 
to be due thèm and Johïi* McAulay jbîntly, on thé theôry that^ they are 
the owners of a certain definite portion thereof, and that he is the 
owner of the remainder, jiThey thus'tender an isstié which cannot' bè 
adjudic^ted as between tKemselves or, for the protection of the défend- 
ants Moody without John McAulay' being before the court, and 
which riiust necessarily:bôdetermined before any decree can be made. 
If the court should proceed to trial without the présence of John Mc- 
Aulay, its findings as'-tô^ttie'tespéctiv'è interests 6f himself and the 
complainants would not be binding upon him, nôr wOuld it be' ariy 
ppoteetionjto-thedefcaidantSj Moody,- in .case he ^ould subsequeptly 
procçed against them on (thç obligation. , 

For this reason the demurrer is well taken and should be sustainecj. 

But there is another reason why the court shoilld' not proceed to 
djecree without the présence of John McAulay. The obligation of 
défendants Moody is single to complainants and John McAulay 
jointly; iTheyrhave a right to stand upon their çontract and insïst 
that they shàll not be harassed with différent actions or suits to ,rfi- 
cover parts of one single demand. It may be that a court of equity 
has. jurisdictipn to enforce , the çontract at the suit .of the complainants 
alone for the reason that one of the payées of the note réfuses to j'oin 
iri a,iÇ' action at l,aw to recoyer thereon; but this can only bedonë in à 
suH to w^jiph ail the payées are parties, so that one decree may déter- 
miné tlie^duty of thé détendants MoOdy tQ eaçh claimant^ ànd théir 
rîghts'j^iiçl jntcrests be fiiHy protectgd by the décréç, and their obliga- 
tionç to é^lt the payées discharged when ihe decree, if oqe is reridered 
agaihst thém, is satisfied. ,. 

**rhe demurrer is sustained. 



'< y' ■ SHEPPEY V. STEVENS. ■ ' ' < 

■ (Circuit Court, N. D. New York. , Jianuary 20,' 1911.) . 

1. CONTEACTSf (I 71*) — VaLIDITT— COHSIDEKATION— AèBEEMENr NOT TO CON- 
TœST WILL. 

An agrtieinent by a lègatee under a will to pay money to an heir at law 
of the testatbr for forbeârance of Ws right to contest the wlll rests upon 
à valùable considération and is valid, and it Is Immaterial whether or 
V not there were valid gronùds for the contest. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 295-297 ; Dec. 
•Dlg. §--71.*] 

2i,C0NTBACT8 ;(§ 108f) — IfBQAplTY OV CONSÏDERATION— PUBLIC Pol,IC^. 

, JLn,agr.éement betweeji, two ,of the heirs at law and ijext of kiu of a 
thlrd feersbn of wéalth, inade vrtthoiit hlfe .knowiedge or consent, that eaeh 
Shonid''nfeë hls bést efforts to break oti Inip'roper relations • èxlstlnè be- 

.' "i..- I J( l , ' "l ! r— ■ ■■ '".-' • ' J" .(il, — ' '• .: ' ' : -^ 

*Fgr çther cases s«« game toplc & l nùmbsb in Cec.^« Aœ. Digs. 19Q7 to date. & Rep'r Indexe» 
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twéën ffie'thlrd person ana others whlcli were dlagràceful to htmself rnid 

Mè relatives and also teoded to lessen ;hisestate,,and thàt to comBeasate 

, ,çajch for the services to be so renderefl they sliould divide equially/be- 

r twéen them the amount of any legacy or légacies left to either or botli 

;' 'by the wlll of the thlrd pèrson, Ig contrary to ptbUc poUcy and vold, as 

tendliig to ihducé the parties to use undue influence over snch thlrd per- 

Bon In the makingiOf hl»; wlll and to proturC; the making of aiwill which 

he. would net ha,ye made if he bad kno^î^n of the agreement., ; 

, lEdv Note.— For otber cases, see Contfàçts, Cent Diç. SI 498-511; Dec, 

Dig.iio8.*] ; , ;■ _ ■ ■ \ 

8. Wrtis (§ 155*)— "Undue Influence." , l 

"Ûndue influence" Is thàt whleh compëls the testâtor to do that Tvhlch 
Is against his wlll, from fear, the désire of peaeé, Or some feeling which 
he Is unable to resist. ■ .: 

[Ed. Note.— For oOxet cases, see Wills, Cent. big. §§ 375-381; DeC; Dlg. 
'i 'S 155.* , •■,■.',.,; ^, ■■. r 

,1 For other définitions, see Words and Phra^ses, vol. 8, pp. 716e-7172; 
vol. 8, pp. 7823, 7824.] 

Ai' L,aw. Action bjr John V. Sheppey agâînst Ezira ■ H. Stevens. 
On demurrer to complaint. Sustained as to first count ànd overrUled 
as to second. 
' See, also, 177 Fed. 484. ' 

' Sidney A. Hungerford and H. & W. A. Hendricksori (Geo. M. 
Palmer, of counsel), for pTaintiff. 

Fbwler & Schençk (Raiïdall J. Le Boeuf, of cotinsel)/ for défend- 
ant. ■ ■■' -.;'" 

RAY, District Judge. The amehded complaint prèsétitstwo ques- 
tions : ' ' , 

First. Is an agreement yalid which is made by twô' of the heirsat 
law. and next of kin of a. Hving person, he having no wife, without his 
knowledgeor consent, the one with the other, to reiider services and 
use efforts whereby certain improper and disgraceful relations ôf such 
person with others (not marital or rel'ating to prospective iharifal re- 
lations), and which not only disgrâce the said third person but said 
heirs at law and next of kin, and also deprive such third persô'n of 
his money and property, if possible, are to be broken up and discon- 
tinued, or caused to be discontinued, and which services are to be paid 
for as follows, that if either of said parties should receive less than 
the other party under and by the last wiU and testament of said third 
person the' one of said tî'ârties receiving the most ùnder said last will 
and testament of said person would pay toi thé other an amount so, 
that the one receiving the least, or nothing, under the will of said 
perspti.'on his death shoiild be paid and receive àja .aniount equal to 
one-half of the légacies ;devised and bequeathed by said, third person 
by his will, if any, to the said parties making such agreement, or to 
either of them ? ; 

Second. Does a complaint state a cause of action which allèges that 
a person, the plaintifï, being one of the heirs at law ànd next of kin 
6f and to a deceased person leàving a large estâteahd no WÏdow or 
descendant, and entitled to share in such estate in case said deceased 
person had left no yalid will, and being "prepared to contest" the 

*For othar caisa see same toplo & { inraiBEit in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe» 
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alleged will of said deceased persbn ôri th'e'ground that iii the màking 
of the will the testa tor had "been influenced" by the ohe named as 
exécuter and principal legatee atid by others, agreed with the one 
named as exécuter in said alleged will and also as principal legatee, 
the défendant, that he would not contest such will on such grounds 
and woiild allo\y it to go to probaté, the said person named as executor 
and principal legatee àgreeing on his part that he would pay to liim, 
the intending objector, tlie one-half of his legacy on the settlement 
of his accounts if he wôuld not file objections and contest said alleged 
will on such named grôùnds, and which complaitit also allèges that 
the plaintiff in exécution of such agreenient, and because thereof, and 
relying thereon, did not confest the; said will, but allowed it to go 
to probate without objection, and that thè accounts of the said executor 
hâve been settled, and that he as • legatee hàs received his legacy but 
refuses to pay, as per the said agreèrhent? 

The défendant insists that the agreenient first ref erred to is void on 
its face as contrary to public policy, and that the second agreement 
shows no valid considération, as it does not appear the proposed con- 
testant, plaintiff hère, had any ground for making a contest, but that it 
appears he had no vâlid ground, as his proposition was to contest on' 
the ground the défendant hère, the one making the agreement to pay, 
and others "had influenced" the testator in making the will; there 
béing na charge of "undue" influence. It is of course well known that 
"undue influence" willinvalidate a will, while mère "influence" will 
not. Must the party proposing to contest a will in good f aith, to file 
objections, allège good and sufficjent grounds or that he proposes to 
object, on good and sufficiënfr grounds, in order to tnake the agreement 
to pay money if such' abjections are not filed, valid and binding? For- 
bearaiice to do a thing which a party has the légal and moral right to 
do, aiid thé doing of which would injure another pecuniarily or cause 
him trouble and expense, is usually a sufïîcient considération fdil- an 
agreement to'pay money or for the pay ment of money in the absence 
of threats or duress. If is not alleged that this agreement was made 
with the défendant as executor, but with him as a principal legatee. 
It is not alleged that the proposed contest would in any way hâve 
afi^ected the amount thé défendant was to receive as legatee undérthe 
will. It is not alleged directly that a contest w^ould hâve affécted the 
défendant in any way. ,It is implied, however, that a contest wonld 
hâve somewhat depleted and delayed the administration and division 
of the estate and the payment of. legacies. 

In Prater V. Miller, 25 x\la. 320, 60 Am' Dec. 521, it wa^ held that 
it is no vàlid considération toforbearto contest the probatp of a will, 
when there are no reasonable grounds on which to base à èdntest. If 
this be the law, it would seem ihat the complaint should' allège that 
the one agrëeing to f orbear to contest, or to file objections and contest, 
had reasonatie ground to contest the pfobate of the will. Assuming 
then that this défendant atid others had in fact "influence.d" thè tes- 
tator in making his will, there existèd no reasonable ground for. a con- 
test, as there was.no claim of the exercise of "undue influencé," and 
this complaint dbegnot allège that the plaintiff had reasonable grounds 
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upqi) ^w^içh tpbase a contest of the wilL: .But hère it is alleged that the 
plaiii,tiff apd défendant were and are heirs at law and next of kin of 
the testator, and that he left no widow, father, mother, children, or 
lineal descendants, and "hacï he died intestate this plaintifï, as one of 
his heirs at law and next of kin, would hâve been entitled to a share 
of thejreîilfs|tate andperspnal property left by him." I think this allé- 
gation, sufficient to sho-vf ,a particular ii^terest of the plaintiff in the 
estate of.the testator and a right to çontest the proof and probate of 
his wili. jThose inter^îsted in its probate^ were compelled under the 
probate la,w? of Nev\r.;York to gb into court, and, on notice to ail heirs 
at lâw and next;of kîn.^to show, priniiafacie, that the testator was of 
soundi djsposing mind andnot:under restraint, etc., and each and every 
of the jieirSiat law and next pf kin had the rjght to, appear and iîle 
objectionsjandcontest. This contest, if made,involved delay, expense, 
and possibly unpleasant disclosures, ,1 do not: think it ^yas necessary 
to allège the, .particular relatioiiship of the plaintiff to the testator; in 
other wprids,,;! do not think that in. ac^se Ukç this it was necessary tO; 
state; .thei PaiiRes of the i)rotJ;yers and sisters of the testator and the 
nanjesr pf ritheir ,children^ and show by ,such prolixity and précision of 
pleadiçg, that. plaintiff was , one of the heir.s, at law and next of kin to 
the te^i^atpr, I do not think;., the allégation made is a mère conclusion, 
but/the aUegation, pf ;ari, is^uable fact, ;' , ■' 

The ,|a,ilî!ire to state t0:,the défendant that the proposea contest was 
based on "undvie influencej['<^rrwould.be; js, npt, in, my .judgment, fatal 
to thçi agy^ement to pay a suni pi nipney as a considération for not fil- 
ixigohjeçtipps.and contesting.thç AurjU.^, ; The; right to file objections and 
contest ex;isi;©d, whether or .iiot the- pi^ijtiff had just and légal grounds 
on whiçhrto base th€),contest,i tt wj^lS: a henefit to the défendant hère, 
the other -party to the alleged. ?igreernent, that no çoritest be made. It 
avoided,delay,and the exploitatipnfin.çpt^rtby évidence, or at least by 
the ^ling,,of,alleg^tions .Q£,"wflujenee'' in making the will used by the 
def endçint, of facts showing ppssible mental weakness pf the testator 
and the, ^erciseof influence tiy the, défendant on the te'statpr, and 
possibly % njs friends and pthersi, not pleasant to h?ive divulged. A 
contest , was imminent and thre^tçhed, and the defend^int, the. executor 
naniedin such will and aiso , a principal legatee, had th^e right to preyent 
it if Jie could by the payment,pf. mbney, or an agreeriieht to pay money, 
incise the .plaintifï would f o,regC| apd abandon his right to contest and 
allow thei will to go to probate |\yithput question' This the complaint 
allèges the défendant did because, of ancj relying on the agreement pf 
the défendant to pay money., T^at is, the complaint allèges full per- 
formance by the plaintiff, the forbearance and abandonment of his 
légal right to contest. , j, ;,, ■ 

In New York the legality pf, an agreement to pay money for the for- 
bearance of the right to content à, will which the forbearing party has 
the légal right to contest js well setjtled. Seaman v., Seaman, 13 Wend. 
(N: Y,) 382; Palmer y. North, 36,iBarb. (N. Y.) 283; Clark v. Lyons, 
38 JViisc. Rep. 516, 77 N. Y. Supp; 967; Rector v. Teed, 130 N. Y. 
5,83, â4 N.,E. 1014: . ,, . '^ , , 

In the last-meritioned eas,e the Court of Appeals said: 
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"The wlthdrawal of the objections to probate of the wUl, therefore, at 
the spécial requestof the; défendant, was the forbearance of a l^al right 
and constituted a considération sufflcient to support a promise by him, 
even if he was to recelve no beneflt whatever. Whether he would hâve suc- 
ceeded in the lltigation, as was said In the Seaman Case, is not the test. 
* * * It Is enough that he yielded ; to hls adversarles the right he pos- 
sessed to conteet the wIU. That he bas done, and the compromise itself 
proves prima facie an acknowledgment by the défendant that there was 
color for his objection. The court will not ask whi'ch party would hâve 
succeeded, for that would involve the trial of the issue that was compro- 
mised and the objeet of the law In encouraging compromises would thus 
be defeated. The considération dld nôt rest upoh any advantage to the 
défendant, but upon the abandonment by Thomas Wright of his position 
as a contestant. By discontinuing his effort to overthrow the will, he 
rellnquished a right secured to him by law and lost hls chance of inherlt- 
Ing the estate. He did this at the request of the défendant who promlsed 
to : pay for it." 

This was a case where objections had been actually filed and the 
litigation based thereon had commenced. feut this can make no dif- 
férence for the rights of a person to contest a will are substantially 
as sacred and valuable bèfore the filing of objections as thereafter. 
The court cites and approves Seaman v. Seaman, and, Palmer v. North, 
supra. The court also said: 

"A valuable considération may consist of somé right, Interest, profit, or 
benefit accruing to ohe party, or soine forbearance, détriment, loss, or re- 
sponsibility glven, suffered, or undertaken by the other. (Citlng cases.) 
It is not essentlal that t^e person to whoin the considération moves should 
be benefltéd, provided the person from whom it moves Is in a légal sensé 
injured. ïbe injury may consist oiÇ a comprpmiise 'of a disputed clalm 
or forbearance to exercise a légal right; the altération in position belns 
regftrded as a détriment that forms a Considération independent of the actual 
vaine of the right forborne." ' 

Thèse remarks of the ' Court of Appeals are particularly pertinent 
heré, as they demonstrate that the forbearance of the plaintiiï in this 
case to file objections to the probate of the will and his consent that 
it gb to probate without contest was the abandonment of a légal right 
which he possessed independent of the value of that right, and inde- 
pendent of the question whether his grounds of proposed objections 
were sound or unsound. 

In Clark v. Lyons, supra, it was held that the 'parôl promise made 
by a legatee and devisee under his father's will to his sister, who had 
no benefit under the will and codièils, that he would pay her a fixed 
sum, provided she would not contest such will and codicils, is vaHd 
and enforceable by her against her brother, the promisor. There, as 
hère, the promiseedid not file objections and allowed the will to go to 
probate. 

In Palmer v. North, supra, the principal : beneficiary under a will 
agreed with the heirs of the testator orally that he would pay to each 
of them the sum bî $200, provided they would not file objections to 
the probate of the will and would sign an admission of service ofthe 
citation for the probate of such will ând not Contest it. In that éase 
the heirs of the testator who threatened opposition had merely çom- ■ 
plained that the will was inequitabte, and they avowed their détermina- 
tion to oppose its probate as unjust to the three daughters. The -court 
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Ineldithat the' 'agreement was valid ^nd>biiidmg^ and' the considefatioit 
Valïiafcfe^'atid' good ; al-so, that' suçh à' cOttipTomise oï itsélf proVes 
prima jfaçie' an âckrtovj^lëdgment by ';defendant that there, was colof 
for tne objections;, ^jso,' that it is no ansvver to show that the objec- 
tions^'CQuld not^ hâve heen .maintained^; i also, that the €ourt M'otild not 
look behind the promise itself. The court furthersaid: 

''Iii; this case there seeins great propriety in the arrangement whlch 
amoijnted. to a compromise of a fanilly difflculty by the , swprender of a 
Kulistantial right given. by' law fraught with, danger to the promisor and 
iuvoJving trouWe and expense to the parties with possible adva,ntage to 
the promlsees." '.,, . 

In Seaman V. Seamari, , supra, the Iieir at law had filed a notice of 
intentionto contest the Will of his ancestor. Hie withheld ail opposi- 
tion to the proving of the will and allowed it to go to probate on the 
promise of the devisees to-pay him thesum of $500. Held, that the 
agreement was yalid, and -^he court said,: 

"If the déclaration disttnctly shows that the plaintlff would hâve de- 
rived a benefit resultiiig froni the avoidance of the will of his father, I 
think there can be no "doubt that he bas sulïered damage or détriment, 
though the défendants hâve not receivèd a benefit sufflcierit to créa te a 
good considération. He had flled a caveat with the surrogate, and was en- 
titled thereby to contest the validlty qf the will in due f orm of law. 1 
R. L. 446, § 9; Laws of 1823, p. 63, § 3. This right, secured to him by law, 
he gave up in cojisideratlon of the agreement upon whieh the suit is 
brought Whether he VFOÙId haye succeeded in the litigafion is not the 
test; if this were so, there would be no security nor anything gained 
by comprotnising a dpubtfùl or lltigated claim by stipulation to be after- 
wards fulfilled; for theri.to procure a, fulflllmçnt of it, the party would be 
obllged tp sbow he gave'iip a right or claim which he could hâve enforced 
iit law, and the old controversy mùst be litlgated over agàlp. It is 
enough that he yielded to his adversaries the right he possessed to con- 
test the will. That he has done, and the compromise itself proves prima 
facie an acknowledgment by the défendants that there was Color for his 
objections." 

It is, of course, true that an agreeinent to forbear doing that which 
the party coùld not legally do would be without considération. How- 
ever, a party may legally, under the New York Code; file objections 
to the probate of a will, whether in fact he has légal grounds for op- 
posing it or nôt. Undotibtedly when objections are. filed they must 
show légal cause on their face. However,- when notice is given that 
objections will be^ filed and à' contest made, .and an interested party 
agrées to pay a Sum of money in considération; of a forbearance to 
file such! objections and make such contest, and the party thereupon 
abandons the right, a;ld the danger of a contest is thus ended, and 
the delay, trouble, and expense is avoided, we hâve prima facie an 
acknowledgment by the i party promising to pay thé money that there 
was groimd for the objection and proposed contest. ■ The omission to 
State to the parties interested in proving the will the full grounds of 
objection- or a légal groutid lOÎ objection does not make an agreement 
to pay money for abandoning the rjgbt to contest illégal or without 
considération. [ ,,'' 

The demurrer to the secopd alleged causé of action must bé over- 
ruled. ; . . i ! 
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Returning to the first alleged cause of action, we find it apparent 
that such an agreement haS a tendency to tempt the parties thefetoand 
their friends to use influence upon the personwhose actions and con- 
duct are the subject of the agreement in the making of his will. It 
is not an agreement to influence him or tô bring influence to bear; 
but, if such agreements are held valid> the tendency may be to en- 
courage one or both of the heirs and 'next of kin (or more than two, 
if more are concerned in the agreement), who are parties to the agree- 
ment, to induce the making of a will which shall favor the one or the 
other, or others as the case may be, inasmuch as a large ' legacy to 'a 
particular one will or may pecuniarily benefit the owe or- ones iso exer- 
cising influence whether remembered in the will or not. Itcanndt be 
said that it is contrary to public policy to agrée to influence a person by 
lawful methods to cease disgraceful relations with women or others. 
Such an agreement .may be, and no doùbt is, commendable. But an 
agreement by two or more to make such efforts and compensate each 
other out of the legacy given to one or more by such person so op- 
erated upon, of influencée! as to his conduct, or to give compensation 
measured by the amount of such legâcy and in no other way and in 
no othër event— the larger the legacy the larger the compensation — 
is quite another matter. The tendency of such an agreement as to 
compensation for such efforts is to encourage the use of ail sorts ^ of 
influence not only as to conduct, but in procuring the exécution of a 
will favorable to the one or the other of the parties to the agreement, 
or to both. The agreement is not on its face in violation of any stat- 
ute of the state. Influence in prbcuring the making of a- will is not 
unlawful. An express agreement based on a valid considération to 
make a will in a particular way, or for the benefit of a particular per- 
son, in the absence of fraud or undue influence amounting to duress 
in procuring such an agreement to be made, is not illégal. It is not 
presumed that men will do unlawful âcts or unduly influence a per- 
son in making his will. Still contracts which are illégal because of 
their tendency to promote unlawful acts are not made làwful because 
of the improbability of the unlawful acts being donc. Egerton v. 
Brownlow, 4 H. L,. Cas. 1. , However, contracts which give to the one 
party an interest in the death of the other party, or of a third person, 
as where the benefit to accrue to the one party is conditioned on the 
death of the other, are not void as against public policy. That is, un- 
less the parties contemplate the commission of a crime. Stone v. Pen- 
nock, 31 Mo. App. 554; Krell v. Codman, 154 Mass. 454, 28 N. E. 
578, 14 L. R. A. 860, 26 Am. St. Rep. 260 ; Conyne v. Jones, 51 111. 
App. 17; Cook v. Field, 15 Q. B. 460, 69 E. C L. 460. In ail such 
cases the tendency of tlaé contràct is to tempt the party to be bene- 
fited to procure the death of the other, or of the, one whôse death 
will benefit the contracting party or parties'; but|ît is not presumed 
this interest will operate to produce the commission of a crime. When 
the contràct involves the doing of some act malum prohibitum or 
malum in se, it is void as against public -policy.' OsCaiiyan v. Win- 
chester, IflSiU. S. 261, 26 L. Ed. 639; Anderson v. Cârkins, 135 U. 
S. 483, W'Snp. Ct. 905, 34 t,: Ed. SYa»;' Léonard v. Poole, 114 N. Y. 
3ti, 21 N. E. 707, 4 UR. A. 738, ll"Am. St. Rep. 667; U; 'S: Bank 
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V. Owens/SrP^t. 527, 7 L. Ed. 508; Gibbs v. Consolidated Gas Ce, 
130 U; S. 396,; 9 ,Sup. C4v553, 33 L. Ed. 979., 

By the terms of this agreement neither party to it was to be com- 
pènsated by the other for çuch services as he might render and such 
tinie as he might give ift its exécution unless one or both should re- 
ceive alegacy under the will of the third person. Compensation, 
thereforé, was contingent on securing a legacy to the one or the other 
or to both. Hère was an inducement, a témptâtion, to exercise in- 
fluence, and it might be undue influence, on the person mentioned. If 
Sheppey, the plaintiff, received a greater legacy than Stevens, and 
Stevens received any legacy, then Sheppey was to compensate Stevens 
for his services by yiélding up to him a sum of money which would 
make their legacies equal. So, if Stevens received' a greater legacy 
than Sheppey, then he was to yield up to Sheppey a sUm of money 
which would make their legacies equàl.: If the one received a legacy, 
and the other did not, then the one receiving a legacy was to compen- 
sate the other for his services by yiélding up a sum oï money equal 
to the pne-half of his legacy. It cannot be denied that the tendency 
of this agreement was tb excite both parties to efforts to influence the 
third person in the making of his; will. The larger the legacies the 
greater the compensation. Compensation for the services to be per- 
formed: dëpended tipon and was measured by the size of the legacies 
secured; and not by the time spent, ability displayed, or value of the 
services. Compensation in àny event was contingent upon a legacy or 
legacies being given by the will which the parties had in mind. 

In Wellington v. Kelly et al., 84 N. Y. 343, 548, the court said : 

"An agreement by a Strçinger to furnlsh. évidence' tb substantiate a 
elaim or fléfense for a Compensation depending upon tlie success of his 
efforts Is dangerons in its tendency, as fumisUing an inducement for perjury 
and tlie subornation of witnesses. But in rthis case Hill was not a étranger 
in interest to the subjeçt, of the litigatioh, His antécédent relation to tbe 
mortgàge nja^e it just tî^aï he shouid bè indemnlfled for the money ad- 
vanced by» hitn in case bis ' !pay ment éhoùld' be avallablé to Brown in the 
foreclosurè action.' The mère fact tliat the agreement i might furnish a 
temptation to Hill to pr6yarlcaj;e or fnmish falsç testimony does not, we 
think, stanip, the agreement as illégal pert se, and no illégal or improper 
intent oii' the part of any of tbe: parties is disclosed 'by the évidence." 

Béfore that the court hàd said :• ' : -; 

"And we pçreeive no objection to the recoverjr in' this case unless the 
rule is 'that every agreeînént made by a thii'd person to fnmish évidence 
in a litige tion for a compensation contingent uppn the.evént is lUegal. I 
flnd np antiorlty for so eftenslve a propositica)." ; , . 

InLyon V. Hussey,'é2'Hijn (N. J.) U, 31'N. Y. Supp. 281, it was 
héld^hât: ' ' \ ■ ;•;.; ."'' '"^ ,, / ■;' " ,V" , '' 

"A contjract tO; furnïsh évidence to '.establish the, çlaim of one of the 
parties X6 an action about tô be 'COinriiènOed Is agairist public policy and will 
riot bé enforeed." ' : .- ■■ -:■'■■'■ 

Jn the opinion the court said: 

•'It is clear that such a «ontfact'lSagainst public policy. The récognition 
of contra cts of this charaçtpr would' be the iutroduction of ail sorts of fraud 
and déception in proceèi^lngs befofei <;ourts of justice, in order that parties 
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might receive compensation ont of the results df thelr successful manu- 
facture of proofs to be presented to the court, thus holding out a premium 
upon subornation. The mère statement of ti\e proposition seems to show that 
such a contract could never be recognizecl in any court of justice." 

In Cowles v. Rochester Foldîng Box Co., 81 Àpp. Div. 414, 421, 
423, 80 N. Y. Supp. 811, affirmed with opinion 179 N. Y. 87, 91, 92, 
71 N. E. 468, Cowles, who tiad assigijed certain patents to a corpora- 
tion as a part of his contract with the corporation, agreed to and did 
become a witness for the corporation in an action brought to establish 
its title to the patents. The corporation agreed on its part to reassign 
to Cowles a one-quarter interest in ail patents which Cowles assigned 
to the corporation. The court held : ' . 

"That the faet that Cowles, as a part of his contract wtth the corporation, 
agreed to, and did, become a witneSs for the corporation in the action 
brought to esta;blish its title to the patents, did not constitute a considèra;- 
tlon sufflclent to support the corporation's agreement to assign to Cowles 
a one-quarter Interest In the patents, for the reason that the corporation 
had a right to assume that Cowles would testify truthfùlly concerning the 
transaction, and for the further reason that the agreement to testify was 
contrary to public policy." 

And in the opinion, citing and approving Lyon v. Hussey, supra, 
said: 

"The agreement whlch It is claimed was made betwèen the parties, al- 
though not expressed in the wrltten contract, and which it Is now urged 
furnishes an adéquate considération therefor, Is répugnant to every in- 
stinct of prop'riety and justice, as ît in effiect provides for pay as a con- 
sidération for giving évidence in an action which it is agreed shall be 
brought." 

If it be vicious to agrée to compensate a person for obtaining or giv- 
ing évidence to be used in a suit to be brought for the reason it tends 
to encourage subornation of perjury or false swearing, it seems to me 
equally vicious to enter into a contract to compensate a party for using 
efforts to affeçt the gênerai conduct of a third person and make the 
compensation dépendent uj)on the legacies or legacy given to the parties 
or either of them by the will of such third person. The parties to 
such agreement are at once placed under temptatipn and hâve an in- 
ducement to operate Upon the mihd of such person and play upon his 
passions and préjudices a.nd excite his passions and préjudices against 
others who are objects of his botinty and possibly excite his^ passions 
and préjudices against one of their own number andin fàvor of the 
other. If the law sanctions such contracts as this was, jt encourages 
the making of them and encourages the exercise of influence in the 
making of wills, and who is to say that such influence will stop short 
of undue infltience? While a person may lawfully for a considération 
agrée with another in the open day thàt such other will make a will in 
his favor, in such case the influence is well known to and undejrstood 
by the party agreeing to make his will in a certain v^^ay. In this case 
Sheppey and Stevens were not contracting with the knowledge or as- 
sent of the third person. Such third person was to be or might be 
subjected to any sort of influence and led unconsciously to make à dis- 
position of his property by will far' différent from-'what hé would hâve 
donc but for the agreement and opérations under 'the cohtract. 



IBS-- ISg.FKDJEIJAL RBP0B:Ç15B 

. In/P^t&Koni:V.-:Donner,.. 48' Gal,:;369, itwas held tlaat; .r,; 

■ "Àïj'^agréemeîit't» jirdCTj'i'e ■'WItHesste's''to to a certain stste of 

fketa îé'liiiniorarand "agàiïiisiiil^liWic policy.'' ' • ■ ■:.^; ;i' 

.Ii;i Qoodrickv.'Tçn^çy, 144 ïll. 423.,^ 33 J^. E. 44,, J9 L. R. Â/ 371, 
^Àm, •St/'fe,e'p:'459.,,it''wàs held' that'an ag^eement betwéeii a person 
atid a'n'attbrney represeiitiiig the credit6î''s''<jï' afi âbs'conding debtpr that 
suçh[péi*s6n',would prbiyiS"é'îôr the, attbrtiéy certain èVidéncè tO' bc' used 
fdr',lji'é'"benefit'ôf^ the cireditors^ an'd'Ior wbi'ch' sùclx'péi'soh'Wàs to be 
paid fe5_''péf cent, of tHé' deHt èbllected, Was cbntrary tû public' policy 
and ilïë'gaViind voici for 'that feason. '■ '' ' , ' 

In'Tllofn'a¥'v;Caïïlkett/S7'Slicïi.'392;à4 N. W. 154/ 58 Am, Rep. 
369, it was held that : .. ' ' / 

'.."'Au âgtèènient ,ls'"vold ïk 'agàlnst 'ptibliô/pôlicy, wliiel^ i)rbvi.4es that one 
wiio.-Iç pôurta to, give iiis'/bi&st jliagment impoli à fluestiôn in wiiicli parties 
advérspij' ' lliterested are '(joicernëd, aiid "wlio does not ' p^irpôrt to be tlie 
agent liofl^ithèr, shall be paid, for hîs services In, proportion to tïie amount 
reeotér^d by, bné from tliç other." , 

The' court èaî'd : ''■ '''\\ ,, . 

"The testimony of défendant as well as of other -witnesi^es fails to indicate 
that plaintiff mâde any stateuients Wihiçh îwenj: not accurate. Bat 'the coii- 
tract must be measured by its tendeiicy, and not merely by what was done 
to carry it out. There is no particular reaspn to suppose défendant got 
aily inorë ' than ' he should havè got. This; hoivévei^, Is not the test. 
* * * Whén under siicB citçUmstanCes, he makes the disclosure of his 
knowledge "aud opinions tlie ■siibject of a contract wliereby his compensa- 
tion is to dépend on the amount obtained byhis employer by reason of the 
diselosure, it is plalu that he puts Witiself in a position where it is his 
interest to exaggerate." 

The cases to which attention has been called, where compensation 
was contingent in whole or in part on the success or amoùnt of re- 
çovery, seetn to hinge largely on the inducement of the contract to 
exaggerate ihgiVing tçstimony, or manufacture testimony, or suborn 
witnesses. It would be' a crime to do either, and hence, it may be said, 
the tendency of such an agreement would'be to encourage the commis- 
sion pf a crime contrary to and in violation pf the public policy of the 
state. Public policy dpes not, as we hâve seen, coridemn the usé of 
mère influence tipon a person in the making .of his will.. The public pol- 
icy of the state cpndemns only the exercise'.bf what^ the law calls "un- 
dtle influence," .and, undue influence has been defined "as that which 
cotnpels thetesfatôr tp,,do that which is against his will, from fear, the 
désire' ôf peace, or some f eeling which he is unable to resist." Schouler 
on Wills, 230,, I 227 ; Turner v. Cheesman, 15 N. J. Eq. 243 ; Gardiner 
v.jGârdiner, 34 N. Y. ,155 ; 1 Redf. 249: , Speaking of the acts whjch 
will, çonstitute undue influence, the author says, quoting Lord Cran- 
wofth: ' ,' ,,' ',,,,,' ,'■ 

"It is sufficient . to say that, allowing a falr latitude of construction, 
they must range therùselves Uhder one or' other of thèse heads — coercion or 
fraud." ; v ,i'i ■ ' ^ . H , ' .• .,\ r , 

Andhe adçis: . ■, ■ , ,■ ; 

"In short the undue; influence whIch yitiates the testament has alwaya 
sr>mething si»isj;^,, .çorrupt, ftud selflsti, about it, when properly vlewed, 
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however. six and gecret -in itf workipgs, or, varnished over witli hypocrisy, 
àna heîicfe ■ alffieilt' to bé fràœd.'e^cept' in' tïïé' èfeet'it' Mks' prbduced.'' 

Suclj; jnfliîience the law cpndensns. /^xX[3^gr^^T.tnt±o.ào such acts jn 
the manner .ref,erred to, woulci, of cpurse, beillegal apd.not enforceable. 
Is:not,ari;,j(g_i'ecm^nt, the tendencyof which is to (induce or tempt the 
parties to-^P S^cri acts, or , cause :them to be done^^^. equally contrary to 
public, policvj.and yoid? , ^t i? plain that the plaintifï and défendant 
wereto wquî 'isefretly, sp far as thp,tljird,person was concerned. It is 
also , plain tbat eaçh had, a selfi^h, interést to serve, an ^xecuting their 
agreement, Neitherwas prompted, solely, at least, by a, désire to pro- 
mote the, gpod.pf the third person,- their relative, , and save him. and 
themselves, from disgjrace a-fid his prpperty frorn. waste. and dissipa- 
tion. 'rhey,,vpluntanly introduced intp it a selfish mptive and purppse 
pr interést ty-way pî mpney recpmpense ;to. be derived from the prop- 
erty' p| :the third perspn nientipned .without his knowledge or assent, 
and it.iijigjitrbp, contrary.to his wishes. Of course, the legacy once 
given and.vested in the legatee, itbecarne his prpperty, and it was 
allowable for him to dispose of it as he pleased. This the perspn mak- 
ing the will wéll ^new ; but. it may yvell be doubted tlîat ,he would hâve 
given a large legacy to Stevens had he known of this agreement between 
Sheppey and Stevens. Such agreements, if sanctioned and enforced by 
the courts, tend tp encourage subtle interférence by relatives or even 
strangers with the everyday life and conduct of men of property. 

It seems to me the only safe rule is to condemn such contracts when 
the compensation for. services rendered in their executipn is made con- 
tingent on the giving pf a legacy by the third person who is tp be influ- 
enced as tP his life and conduct by the contracting parties, to one or 
both the parties to it. Tô make a contract void as contrary to public 
policy, it is not necessary to show that the parties thereto contem- 
plated the doing of spme illégal pr immoral act, pr that any perspn has 
sufifered an in jury. It would seem tP me that cpntracts by twp or more 
to intermeddle with the affairs, private life, or business interests or 
property rights of a third person without his k'nowledge, and com- 
pensate' each other f pr services in that regard by an ' equal division in 
effect of whatever may come to them from such third person by way of 
gift or 'will, àny compensation whatever being contingent on such a gift 
or will, are dangerous and mischievous in their tendencies in several 
aspects, and are void and not enforceable, whether we regard them as 
contrary to public policy dr as a fraud upon such third persons. If A. 
and B., thé sons, ôf C, who is'old and feeble and has pther children, 
objects of his bouhty, findihim.surrounded by and entangled with evil 
associâtes iwho are disgracing bpth C. and his family and wasting his 
property, it iè not only most cornrnendible, but their moral duty, to 
interfère in àll prpper ways and disentahgle and proteçt the father. 
In such case it would also be perfectly proper and légal for A. and B. 
to agrée b.etwcen themselves. that the one would compensate the other 
for mpney expended and time spent in such wprk so they would bear 
the burden èquâlly. 'But sujjpose .they step aside frorn. such, an agree- 
ment as to, compensation, pr arrangement for eqiializing tlie, burden, 
and agrée that there shall beno compensation whatever, no equalizing 
of the burden, unless^the father shalj give them, or one ôf thçm, by his 
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will, a devise prieg^by, or both, and ttiat then, in that event, they will 
divide equally what is given to one, if there be a gift to one only, or 
the sum of what îs givën.to both, if both are remembered. Hère we 
hâve a departure by A. and B. from the commendable objeft of rescu- 
ing the father from evil influences and bearing the burden equally 
from their owii means, and the substitution of a bargain for an equal 
interest in the father's bounty to the one or to both, régardless of his 
wishes and last will, and a bargain or contract which àt once incites the 
parties to the contract to secure the largest possible devise or legacy 
from the father to one or to both. The one party may now influence 
the father to make an unequal division for the benefit of the other 
party to the agreement to the détriment of the other children, without 
the slightest danger of impairing his own ultimate share in the estate, 
but, on the other hand, with the hope and expectation of augmenting it. 
I think the direct tendency pf such agreements as to compensation is to 
promote and encourage the exercise of undue influence in the making 
of wills, imposition upon mén of means, the création of family dissen- 
sions and quarrels, and contests and litigations in court over the estâtes 
of deceased persons, and that such contracts are voîd as contrary to 
public policy. 

The demurrer to the first cause of action is stistained. , 



UNITED STATES r. NORTH GERMAN LLOYO S. S. CO. 

SAME V. INTEÎINATIONAL MERCANTILE MARINE CO. 

(Circuit Court, S. D. New York. Eebrùary 9, 1911.) 

1. Stattjtes (§ 263*) — Consteuction— Rétroactive Opeeation. 

Words In a statu te ought not to receive a rétroactive opération unless 
they are so clear, strong, and imperatlve that no otlier meaning can b© 
annexed to them, or unless the intention of the Législature camiot be 
otherwise satisfled. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 344; Dec. Dig. 
§ 263.*] 

2. Aliens (i 40*) — Déportation— CosT— Statutes— CoNSTBUCTiON — Retkoact- 

IVE Opération. 

Immigration Act March 3i 1903, c. 1012, 32 Stat. 1213, prohibited entry 
of Idiots, paupers, persons afilicted wIth certain contagious diseases, pros- 
titutes, persons convicted of feloay, and certain othei^. Section 2 de- 
clared that ail aliens "brought" i'nto the country "in violation of law" 
should be sent back on the vessels bringing them, and that the expense 
of their maintenance whlle on ïand as wellas of theïr return should be 
borne by the owner of the vessels. , Section 20 provided that any alien 
who should come into the United States "in violation of law" or who 
should thereaf ter "be found a public charge therein, from causes exist- 
ing prlor to landing," should be deported, at the expense of the person 
bringing' the alién, br of the immigrant fund. The act of 1903 was re- 
pealed by Act Cong. Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. 
Supp. 1909, p. 447), whlch added to the classes excluded "women or girls 
çomjng into the United States fo:? the purpose of prostitution; or any 
other immoral purpose." Section '3 declared that any alien woman or 
girl who shouldbè found an inmate of a house of prostitution, or prac- 
tictng prostitution, at any time wlthin thrée years ' af ter she shall hâve 

*For other cases aeè samé toplc & i numbsb In Dec. i ÀiU. Dits. 1907 to date, & Rep'r Indexes 
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entered the United States, should be deemed unlawfully within the United 
States and should be deported »s provlded In sections 20 and 21 of the 
act. Section 20 provlded that any alleu who should enter In violation of 
law or become a public charge from causes exlsting prlor to landlng 
should be deported at any tlme wlthin three years, at the expense of the 
contracter, procurer, or other person by whom the allen was unlawfully 
Induced to enter the United States, or, if that could not be done, the cost 
of removal to the port of déportation should be borne by the Immigrant 
fund, and the déportation from such ports should be at the expense of 
the owner or owners of such vessels or transportatlon Une by which the 
allens respectlvely came. Section 21 provlded that, in case the Secretary 
of Commerce and Labor should be satlsfied that an allen had been found 
in the United States in violation of the act, he should cause such alleu 
wlthin the perlod of three years after landlng to be taken Into custody 
and retumed to the country whence he came, as provlded In section 20, 
etc. HeU, that where an allen lawfully entltled to enter under the act 
of 1903, then In force, not being wlthin one of the prohlblted classes, 
arrlved on February 14, 1905, and was arrested on July 29, 1910, and 
ordered deported as a person practlcing prostitution In the United States, 
the steamship company by which she was brought to the United States 
was not Uable under the act of 1907 for the cost of her déportation from 
the port of entry, slnce the provision of that act for déportation at the 
expense of fhe steamship comimnies should be construed as prospective 
and only applicable to allens brought to the United States after its adop- 
tion, since if otherwlse construed it would be unconstitutlonal as deprlv- 
Ing such compahies of their property without due process of law. ' 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. { 100 ; Dec. Dlg. 
§ 40.»] 
S. Aliens (§ 40*) — Expulsion of Immigbant— Auen Peostitutes— Statutes 

— CONSTBycnON. 

Act Oong. March 26, 1910, c. 128, | 2, 36 Stat. 264, amendlng Immigra- 
tion Act Feb. 20, 1907, c. 1134, § 3, 34 Stat 899 (U. S. Comp. St Supp. 
1909, p. 450), by striking the time limit from the amended act, wlthin 
which an allen prostitute mlght be deported In the manner pj-ovided by 
sections 20 and 21 of the act, authorized the subséquent déportation of 
such altens at any time after entry when they were found practlcing 
prostitution.' 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 100; Dec. Dlg. 
8 40.*] 

4. Aliens (S 40») — Police Poweb— Scopb and Exercise. 

The provision of the immigration act declaring tliat an allen woman 
who subséquent to landlng commlts a specifled offense shall be deported 
is a proper exercise of police power ; but the provision that the cost of 
her déportation shall be imposed on another person who had nothing to 
do with the commission of such offense is not an exercise of such power. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 100; Dec. Dig. 
f 40.*] 

Action by the United States of America against the North German 
Lloyd Steapiship Company, and by the United States against the In- 
ternational Mercantile Marine Company, to recover the cost of deport- 
ing certain aliens who had arrived in the country on a vessel belonging 
to the défendants. . On demurrer to the complaints. Sustained. 

Thèse two actions are brought to recover the passage money of certain 
allen women, who had been brought to this cbuntry by a vessel of one or 
other of the défendant companies. The Secretary of Commerce and Labor 
had In each instance ordered the deporta,tion of the alien upder the immigra- 
tion acts and insisted that the déportation from the port of New York should 
be at the expense of the steamship llne which brought her hère. Défendants 

*For other easM see a«me tapie &. { nvwbbb in Sec. & Am. Pigs. U07 to date, & Bep'r Indexe» 



Iiaviug refused tp itanspdrt oii Sueh tern'is, tlie governiirent pald the pa.*!':;." 
money and nôw sues to têCover thë ataftSiit so pald.'' 'to'each' Oomphiiiit de- 
mùrrér hks been intèrposed dti ttié"gr()und ttef such éomplàint does not Hfairc 
feçts sufBciént to coustitlite a'ç'auseof action. ' The cases of tlie >-eTer,il 
îlïjéns'àre ail alike. It ■will' b'e Biifflciénf tO' reliëarse tlie facts' in thnt of Au- 
relie Darlét. ' ' ' ;•<!'; 

HenfyiA/Wiëé, U.,S/Atty.^/. -; ■ 
.Xwcius H. Beers,i i.or Nortli ; Gerriian Lloyd'S. S.' Co. 
Buiilittghâm, Motitgomery & Beeclier, for International Mercantile 

Marine Co.' • : ■. 

LACOMBE^ Circuit Judge (after stating the facts as above)., De- 
fendartt is a German corporation dperating a trans-Atlantic Une of 
steani'eç^.' The Complàint àvërs thât Ani^elie. Darlet iS an alièn, 'and 
that shé. af rived in this cGùiitry on' the KronpHnz Wilhelfn of defend- 
ant's Hne ontB'e'bruary 1-i, 1905., There is no avërment that she came 
hère on âny one's procurement ; or" that she was within aily one of the 
prôh'ibited classes ôf immigrants ; or that she was nôt' a persôn of good 
moral character and 'entitled to enter; or that the Steamship company 
violated any law or régulation in bringing her hère. How old she was, 
then of îiow, nowhere appears. It is next averred that on July 29, 
191D,'mbre than five years after landing, she was "found' ah inmate 
of a house of prostitution and found to be practicing prostitution" at 
Oakland, Cal. ; that she was taken into custody under a warrant of the 
Secretary of Commerce and Labor on the ground that she was unlaw- 
fully within, the United States in violation of Immigration Act Feb. 20, 
1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447), as 
amendedin 1910 (Act March 26, 1910, c. 128, 36 Stat 263), and was 
thereafter ordered by the séçretary to be deported and.returned to the 
country whence she came ait the expense of the steamship company im- 
porting her. Then f ollow the averments as>to refusai of the défendant 
and payment of passage money by the government. 

The immigration act in force when this woman came hefe was that 
of March 3, 1903' (chapter 1012, 33 Stat. 1313). ' It enumerated sev- 
eral classes , of immigrants to whomentry was îorbidden— idiots, 
paupers, persons afflicted with certain contagious diseases. prostitutes, 
persons convicted of felony, and others. Section 2. It contàined 
varions provisions for exacting penalties from àny person or corpora- 
tion violating the act. It f urther provided that : 

"Ail alleiis bypught into this country in violation of law shàll, if praetîca- 
ble be immediately sent back to the countries wheuce they came on the yes- 
sels bringing, them. , The cost of theîr maintenance while on_land, as vvell as 
théexpensè of the retum of such aWeiis,' shall be botnë by tté pwner or-ownî- 
ers of the vessels on which they respfectirely came." ' 

• Refusai to receivÊ thernback Qx\ board and to return them to ^he 
f oreign port fjom which they c^me is made a misdemeanor. Section 
19. It f urther provided that any alien who/'^shall corne intc the United 
States in vî61ati<)ti'',bf layi^, or 'Vvrhp shall be ' îoutid a ptlblic charge 
thêrein, from' càtJs,e,s, èxisting prior to landing, shall be deported .as, hère- 
inafter provided, to the country whence he came at any time within two 
yéafs a'fte'r ■àrriv'af* àt the expense of the petson ' bringing sûclï àKeh 
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into this country, or, if that r.annot be done, then at the expense of the 
"immigrant fund." Section 20. The next section provided tliat in 
case the Secretary (of Commerce and Labor) shall be satisfied that an 
alien has been found in the United States in violation of this act he 
shall cause such alien, within the period of three years after landing, 
to be taken into custody and returned to the country whence he came, 
as provided in section 20, or, if that cannot be so done, at the ex- 
pense of the immigrant fund. Neglect or refusai to take on board and 
return such alien ordered deported under this section shall be pun- 
ished by the imposition of the penalties prescribed in the nineteenth 
section. Section 21. 

This act, which was in force when Aurelie Darlet came hère, was 
repealed by the act of February 20, 1907, which took effect July Ist of 
chat year. Had the act of 1903 remained in force and unamended, no 
obligation to take on board and return her to the country whence 
she came would exist. She did not "corne into the United States in 
violation of law," nor was she "found a public charge therein from 
causes existing prior to landing," nor was she "found in the United 
States in violation of this act (of 1903)." There would be no authority 
to déport her, and of course no question of using a vessel of the line 
that brought her for that purpose. 

In place of the repealed act, there was substituted the immigration act 
of 1907. It made some changes in the enumeration of classes who 
were to be excluded from admission. It enumerates, besides "prosti- 
tutes,'' "women or girls coming into the United States for the purpose 
of prostitution or for any other immoral purpose." So far as the rec- 
ord hère discloses, this alien woman on arrivai did not corne within any 
of thèse enumerated classes and could not hâve been refused admission 
had this act been in force when she came hère. 

Section 3 provides that: 

"Auy alien woman or glrl who shall be found an inmate of a house of pros- 
titution or practicing prostitution at any tlnie within three year.s after she 
shall hâve entered tUe United States shall lie deeined to be unlawfully with- 
in the United States and shallbe deported as provided by sections 20 and 21 
of this act." 

Section 19 provides for immediately sending back ail aliens brought 
into the country in violation of law on the vessels bringing them. It is 
substantially the same as section 19 of the old act. 

Section 20 of the new act is the old section 20, somewhat amended. 
It provides that any alien who shall enter in violation of law and such 
as become public charges from causes existing prior to landing shall 
be taken into custody and deported at any time within three years after 
the date of entry. Such déportation shall be at the expense of con- 
tracter, procurer, or other person by whom the alien was unlawfully 
induced to enter the United States, or, if that cannot be done, the cost 
of removal to the port of déportation shall be borne by the immigrant 
fund "and the déportation from such port shall be at the expense of 
the owner or owners of such vessel or transportation line by which 
such aliens respectively came." 

Section 21 of the new act is section 21 of the old act with the clause 
providing for a return at the expense of the immigrant fund stricken 
185 F.— 11 
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out. It îs f urther amended so as to cover not only cases where the sec- 
retary is satisfied that an alien has been found in the United States 
in violation of this act, but also cases where he is satisfied "that an 
alien is subject to déportation under the provisions of this act or of 
any law of the United States." 

On March 36, 1910, the second and third sections of this act were 
amended. No change material to this cause was made in section 2. 
The only material amendment of the third section is the striking out 
of the words "at any time within three years after she shall hâve en- 
tered the United States," thus making the section cover any alien who 
shall be found at any time "an inmate of a house of prostitution or 
practicing prostitution." 

Two concessions are made at the outset of the argument. Défend- 
ants do not dispute the proposition that Congress has plenary power 
over aliens and may expel them f rom the country at any time and for 
any reason. It is therefore unnecessary to refer to the many authori- 
ties which sustain that proposition. The district attorney concèdes 
that, so far as défendants are concerned, the act, if construed as plain- 
tiflf contends, would be rétroactive, and that the rule of construction 
laid down in U. S. v. Heth is to be applied : 

"Words in a statute ought not to hâve a rétrospective opération unless 
they are so clear, strong, and imperative that no other meaning can be an- 
nexed to them, or unless the intention of the Législature cannot be otherwise 
satisfied." 3 Cranch, 399, 2 L. Ed. 479. 

So far as the alien is concerned, the statute (section 3) as it stands 
amended is a drastic one. How far reaching it is may be best under- 
stood by supposing a not impossible case. An alien girl while yet a 
nursing infant comes to this country with her parents. None of them 
are within any of the excluded classes. They are received as désirable 
immigrants and prove themselves to be so. The parents better their 
condition as the years go by, but the father neglects to be naturalized. 
The child grows up under their care and guidance an estimable and 
virtuous girl. Then just as she reaches womanhood both parents die 
after some lingering illness which wastes away their little resources, 
and the young woman is lef t, it may be with no other relative, to make 
her struggle for existence as best she can. She may for some year? 
more maintain herself, and then at last. in some time when work is 
scarce and poverty is strong, may take the easiest way to keep body 
and soûl together, and, falling, may slip rapidly down to the condition 
denounced in the act, "practicing prostitution." Ail hope for her may 
not yet be lost. Institutions, state and local, and covmtless agencies 
maintained by the willing gifts of ihdividuals stand ready to help the 
fallen woman and secure to her some opportunity of a new lif e. Can 
the alien fallen woman avail of this help ? No, because the sovereign 
power strétches out its powerf ul arm, seizes her, and casts her out of 
the country, in which her young life was wrecked, to fling her into 
the country whence she came so many years before that to it she is 
practically an alien, possibly unable to articulate the simplest phrase 
in its language, penniless it may be, and alone. If such be the wages 
of sin for the alien fallen woman, the price might be thought higher 
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than that announced in Romans vi, 33. It is certainly startiing to find 
such a pièce of législation upon the statute books oi a Christian coun- 
try. But it is there nevertheless. 

The language of the third section îs plain and imperative. The 
amendment of 1910 struck out the three-year limitation; it makes 
no différence how long after landing — 20, 30, or 50 years — she is found 
offending. Nor is there any discrétion left with the Secretary of Com- 
merce and Labor. Section 31 says that he shall cause the alien's dé- 
portation in case he shall be satisfied that she is subject to déportation 
under the provisions of the act ; but that means only that he shall be 
satisfied that the facts show that she has been actually found prac- 
ticing prostitution; once this is shown, the statute imperatively pro- 
vides that she "shall be deemed to be unlawfully within the United 
States," and that imperative mandate is as binding upon the secretary 
as it is upon any one else. 

Section 3 provides that the alien "shall be deported in the manner 
provided by sections 30 and 31," and when the act was amended in 
1910 the three-year clause was not struck out of thèse sections. It has 
been contended that for that reason the gênerai provision for déporta- 
tion at any time should be restricted to three years, although Congress 
expressly struck such limitation out of the third section. This argu- 
ment was disposed of in U. S. ex rel. Brion v. Prentis (D. C.) 183 Fed. 
894. 

What is the situation so far as défendants are concerned ? It is not 
thought that the amendment of 1910 affects the question. The provi- 
sion in the act of 1907 (section 31) imposing the expense of déporta- 
tion on the carrier when the alien is sent back for causes not existing 
at the time of arrivai was a rétroactive provision. If in December, 
1907, when the act of that year was in force, and the alien had not 
been hère three years, she had been "found" in violation of the act and 
ordered deported by one of défendants' steamers, the same question 
would be presented which is presented now. It will be simpler there- 
fore to construe the two sections (30 and 31) without considering the 
amendment. 

It may be noted that so far as the alien is concerned the statute is 
not rétroactive. She is to be deported, not because of something which 
happened when she came hère before the new statute was passed, but 
because she is guilty of wrong conduct in this country after it was 
passed; the statute reads "any alien * * * who shall be found." 
With that wrong conduct she herself is directly connected; with it 
défendant has no connection whatsoever. It may further be noted 
that the section providing for payment of the expense of déportation 
is not législation distinctively afïecting an alien. It happens in the ac- 
tions at bar that both défendants are aliens, but that is a mère incident. 
The provisions as to expenses apply and were intended to apply to 
steamship owners who are citizens equally with steamship owners who 
are not. 

The plaintiff construes the immigration act as providing that the 
expense of deporting an alien who at any time subséquent to landing — 
years afterwards — commits a certain specified offense hère shall be 
imposed upon the common carrier who brought her to this country. 



164 185 FEDBEAIi REI^ORIER 

At the time she Was brought hère, our statutes and régulations liad 
made and anrtounced a icareful and spécifie enumeration of the classes 
of persons who should be refused admission. The statutes and régu- 
lations also madè provision for deporting certain classes of persons, 
but only such as had come hère in violation of the excluding sections, 
or who had become a public charge from causes existing when the 
particular alien came. Sueh persons the common carrier was advised 
that it rhust take back at its own expense. In bringing the alien into 
this countfy the common carrier acted in scrupulous conformity to the 
provisions of thèse statutes and régulations, assuming the burden 
therein announced and no other. It is not surprising that défendants 
contend that subséquent législation of this sort, if construed to operate 
retroactively, is unconstitutional on the ground that it takes their 
property without due process of law. A provision that an alien wo- 
man, who subséquent to landing may commit a specified offense, shall 
be deported, is an exercise of the pdHce power; a provision that the 
cost of her déportation shall be imposed upon another person, who had 
nothing whatever to do with the commission of such offense, is not 
an exercise of such power. 

This statute of 1907, however, as originally passed or as amended, 
is susceptible of a construction which gives full meaning to ail its 
words and yet avoids this objection. 

Although the act provides that ail persons of the classes enumerated 
therein shall be returned to the country whence they came, and that 
they shall be so returned at the expense of the shipowner or trans- 
portation line which brought them hère, it is manifest that Congress 
must bave understood that this could not always be donc. The par- 
ticular shipowner miglit bave gone out of business, bankrupt perhaps, 
years before déportation is ordered, his or its ships been sold, and at 
the time of déportation employed in commerce wholly between f oreigu 
ports; indeed, the very existence of such owner might hâve termi- 
nated by death or dissolution, so that it would be impossible to impose 
the expense of déportation upon the shipowner, although actual dé- 
portation is peremptorily ordered. No dovibt Congress assumed that 
in such a case the executive officers would find some other fund or 
appropriation which would enable them to comply with its peremptory 
mandate. In the cases at bar there sèems to bave been no difficulty in 
finding the money with which to pay the passage of the deported 
aliens ; such money was in f act paid, and the présent actions are to re- 
cover it. Therefore the mère circumstance that the gênerai language 
of the statute is qualified with no words of exception does not con- 
strain us to the conclusion that Congress intended that there should be 
no exceptions. 

Moreèver, the clause imposing the expense of déportation upon the 
shipowner is not rendered inoperative by the proposed construction. 
No one disputes the proposition that the shipowner must carry back at 
its own expense the insane person, or, the person afïlicted with some 
contagious disease, or the prostitute, or the convict, etc., etc., although 
the most rigid inspection which it might avail of failed to disclose the 
situation when it brought them hère. And there is the like obligation 
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in the case of a person found at any time after landing tprbe a public 
charge f rom causes existing prior to arrivai. That was a' risk which 
the carrier assumed when ufider the statute in force at thè tîme it un- 
dertook to bring aliens into this country. 

The new provisions under considération do not really deal with the 
açt of immigration, but with new offenses committed after the immi- 
grant has become a denizeh. It would be a not unréasonable construc- 
tion to hold that the carrier, in no way forçwarned of such new légis- 
lation, is not to be mulcted in conséquence of it, when such carrier has 
strictly conformed his or its own conduct to the législation in force 
when the alien was brought hère ; but that, in ail cases where the car- 
rier has brought aliens to this country subséquent to the enactment of 
the new statute, such transportation çhall be at the carrier's risk — lie 
or it must become an insurer that the alien woman will remain pub- 
licly chaste during the rest of her life, or at least as long as she re- 
mains hère. If unwilling to assume such a risk, the carrier need not 
bring any alien woman hère who will not first deposit with such car- 
rier a sum sufficient to cover her return passage, in the event that 
through her own fault or her misfortune she may at some future time 
become liable to be deported. 

Since this construction seems not unréasonable, and since the one 
contended for by plaintiff would probably leave part of the act obvi- 
ons to constitutional objection, it would seem that, in the language of 
U. S. v. Heth, supra, "the intention of the Législature (can) be satis- 
fied" by holding thèse provisions not to be rétroactive. 

The demurrers are sustained. 



TJNITED STATES v. JAMIESON. 

(Circuit Court, S. D. New York. February 3, 1911.) 

Aliens (§ 23*) — "Chinese Person"— Exclusion— "Laboker." 

A Chinese seaman, a member of the crevv of a vessel calling tempo- 
rarily at the port of New York, was not a "laborer" or a "Clilnese per- 
son" withln Chlnese Exclusion Aet Sept. 13, 18S8, c. 1015, § 9> 25 Stat. 478 
(V. S. Comp. St. 1901, p. 1316), providing that the master of any vessel 
who shall knowlngly bring within the United States on such vessel and 
land or attempt to land, or permit to be landed, any Chlnese laborer, or 
other Chlnese person, in contravention of the act, shall be guiity of a 
mlsdemeanor and punished, etc. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 23.» 
For other définitions, see Words and Phrases, vol. 2, pp 1141-1143 • 
roi. 5, pp. 3952-3968; vol. 8, p. 7700.] 

Aliens (§ 24*)— Chtnese Persons— Exclusion Ac'i>— Consteuction— "Aboui 

TO COME TO THE UNITED STATES." 

Chlnese Exclusion Act May 6, 1882, c. 126, § 6, 22 Stat. 60 (U. S. Comp. 
St. 1901, p. 1307), providing for the exclusion of Chlnese laborers "about 
to corne to the United States," means to "corne with the intention of re- 
maining at least for some period of time," and therefore did not Include 
a seaman landing at a port in the United States for temporary purposes 
whlle his vessel was in port 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 24.*] 



•For other cases see same tople & i humbee In D»c. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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8. Aliens (§ i38*)— Chinbse Exclusion— Offenses— "Bbinowo into Uniteb 
States"— Indictmïnt—Intbnt. 

Chlnese Exclusion Act Sept 13, 1888, a 1015, § 9, 25 Stat 478 (U. S. 
Oomp. St 1901, p. 1316), provldes that the master of any vessel who shall 
knowingly bring Into the United States on such vessel and land, or per- 
mit to be landed, any Chlnese laborer or Chlnese person, In contravenôon 
of the act, shall be deemed gullty of a misdemeanor, etc. Meld, that 
the nyords "bringlng lato the United States" mean "brlnglng with the 
intention to leave";' and hence an Indictment charging the master of a 
vessel wlth brlnglng a Chlnese laborer Into the United States, falUng 
to allège that his act was wlth the spécifie intent to leave such person 
In the United States contrary to law, was insufflcient. 
[Ed. Note. — For other cases, see Allens, Dec. Dig. | 38.* 
For other définitions, see Words and Phrases, vol. 1, pp. 876, 877.] 

Robert Jamieson was indicted for knowingly .landing a Chinese la- 
borer in the United States, and demurred. Demurrer sustained, and 
indictment quashed. 

This is a demurrer to an Indictment under section 9 of the act of Septem- 
ber 13, 1888, belng chapter 1015 of the Acts of the Plrst Session of the Flftleth 
Congress (25 Stat. 478). The section Is as foUows: "Sec. 9. That the master 
of any vessel who shall knowingly bring wlthln the United States on such 
vessel, and land, or attempt to land, or permit to be landed any Chlnese 
laborer or other Chinese person, in contravention of the provisions of this 
act, shall be deemed gullty of a misdemeanor and, on conviction thereof , shall 
be punlshed with a fine of not less than flve hundred dollars, nor more than 
one thousand dollars, In the discrétion of the court, for every Chinese laborer 
or other Chinese person so brought and may also be Imprisoned for a term of 
not less than one year, nor more than flve years, In the discrétion of the 
court." U. S. Oomp. St. 1901, p. 1316. The indictment charges that the de- 
fendant was master of the steamship, and dld knowingly bring to the port of 
New York a Chinaman, named Ah Far, a seaman and member of his crew, 
and dld knowingly land the sald seaman and permit him to be landed. The 
Indictment then contains certain négative statements designed to exclude 
the case from varions exceptions contained In the several statutes thought 
to be applicable. Nothlng turns upon thèse. 

Isaac H. Levy, for the United States. 
George Whitefield Betts, Jr., for défendant. 

HAND, pistrict Judge (after stating the facts as above)''. Two 
questions are raised : First, whether a seaman or member of the crew 
of a vessel are within the section quoted; and, second, whether the 
indictment is adéquate in its terms. It must be conceded in the first 
place that there is no statute absolutely excluding any Chinaman from 
the United States except a laborer. Act May 6, 1883, c. 126, 22 Stat. 
58 (U. S. Comp. St. 1901, p. 1305), specifically refers to laborers only; 
and, though the act of September 13, 1888, was uiiquestionably broad- 
ly comprehensive of ail Chinese persons, sections 1 and 15 admittedly 
never went into effect, and it is very doubtful whether sections 2, 3, 
and 4 ever did either. Sections 5 to 14, inclusive, ail of which hâve 
been from time to time re-enacted, are administrative sections, and do 
not exclude any new classes. On the other hand, under section 6 of 
the act of 1882, originally as well as when amended by Act July 5, 
1884, c. 220, 23 Stat. 116 (U. S. Comp. St. 1901, p. 1307), a 
Chinese person, not a laborer, was also excluded, who did not ob- 

•For other cases teaeame toplc & ; nùmbsb in Dec. & Arùi. Dlgs, 1907 to date, & Rep'r Indexes 
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tain the certificate f rom the Chinese government provided for in 
that section. Section 2 of the act of 1888, if it be in force, is of the 
same character. It makes little différence whether or not a person so 
conditionally excluded is said to belong to excluded classes, for the 
fact is that he cannot get in, and it may perhaps be that section 9 now 
under considération covers the case of one bringing in such a person. 
Upon that question I do not mean to décide, because it is, I think, un- 
necessary. It may be assumed to be the law, and I shall so assume 
it. Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 7 (U. S. Comp. St. 1901, p. 
1321), retains the use of the word "laborer," although it includes with- 
in that term certain occupations not within the colloquial meaning of 
the term. The convention of December 7, 1894 (28 Stat. 1210), also 
repeated the word, as hâve Act April 29, 1902, c. 641, 32 Stat. 176 
(U. S. Comp. St. Supp. 1909, p. 473), and Act April 27, 1904, c. 1630. 
33 Stat. 428 (U. S. Comp. St. Supp. 1909, p. 473). It is true that the 
title of the act of May 5,. 1892, c. 60, 27 Stat. 25 (U. S. Comp. St. 
1901, p. 1319), is broader, using the word, "persons," and there is 
some language in the case of U. S. v. Chu Chee, 93 Fed. 797, 803, 35 
C. C. A. 613, which might justify the conclusion that the excluded 
classes are larger than those of laborers ; but if it be understood that 
the only absolutely excluded classes are laborers, and that others are 
excluded only conditionally on not producing a certificate, the language 
of the title and of ,the opinion is reconciled with the terms of the stat- 
utes themselves. 

There seems to be no doubt on authority that a seaman is not a 
laborer. This has been held in a number of the décisions (Re Ah Kee 
[D. C] 32 Fed. 519; Re Moncan [C. C] 14 Fed. 44; Re Jam [D.. 
C.] 101 Fed. 989) ; and it accords with the reasonable usage of words. 
A sailor does manual labor, but he is certainly not, under ordinary 
parlance, a laborer, either skilled or unskilled. Congress in Act 1893, 
§ 2, recognized the word as not covering ail those who do manual labor 
by specifically including certain occupations such as fishing, which are 
of the same kind as seafaring. I hâve no doubt on principle that a 
seaman is not included in the term. The purpose of the act was to 
prevent the entry of those who by their différent standard of living 
should depress the wages in America of those who can least resist such 
compétition. Of course, a nice économie spéculation might suggest 
the same reason for applying the act to American seamen, but unhap- 
pily there are not many such anyway, and, besides, the act would not 
then be coterminous with its purposes, because most seamen coming 
hère are on foreign ships and do not cornpete with our countrymen. 
Therefore I hold that under the act of 1882, and the subséquent acts, 
a seaman is not a laborer and so absolutely excluded. 

Coming now to the pénal provision in question, it is clear that sec- 
tion 9 of the act of 1888 only made pénal the landing of Chinamen 
excluded by law, either absolutely, or conditionally. It is true that 
the words hâve literally a broader significance, but they would hâve 
been essential as an effective administrative measure, had the expected 
ratification of the treaty occUrrèd. In that case ail Chinamen would 
hâve been excluded, except those mentioned in section 2 of the act. 
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and the language of section 9 woitld hâve been necessary to cover the 
importation of any kind of Chinamen whatever. I cannot think it 
possible tFiat Congress meant to punish as a crime the bringing in and 
landing of a person not exckided when he came hère. It is quite true 
that ail persofts not laborers are provisionally excluded except snch as 
may not fall within section 6 of the acts of 1883 and 1884, but if there 
be a case, as I think this is, which is neither conditionally nor abso- 
lutely excluded, it would be absurd to suppose that the statute meant 
to niàké that a crime, for the statute is certainly only directed against 
aiding and abetting an illégal entry. Its history and setting leave no 
doubt of that. If, therefore, a seaman be not a laborer, and if it be 
conceded that section 9 applies to bringing in any one conditionally 
excluded under section 6 of the act of .1882 and 1884, or section 2 of 
the act of 1888, assuming that that section ever became law, then the 
question cornes down to this : Is a seaman required to obtain a cer- 
tificate under section 6 of the acts of 1882 and 1884 or section 2 of the 
act of 1888, in order to go on shore when his ship touches at an x\mer- 
ican port? If those sections do not cover his case, there is no section 
which excludes him. Of course, I do not mean that the entry of a 
laborer under the guise of a seaman would not exclude him, or that 
his permanent severance from any ship would not change his char- 
acter. I am assuming the case of a bona fide seaman, the member of 
a crew. If section 6 of that act does not apply, such a man is not 
excluded, for there is no law to exclude him. Now, I think that a 
reasonable interprétation of that section will satisfy any fair man that 
it could not hâve been intended to apply to seamen whose ships might 
touch at a port in the United States during a voyage, whether that 
port was the terminus or not. It is perhaps difficult to point out any 
spécifie language, for the conclusion dépends more upon the section 
as a whole, construed with a just sensé of its setting and its purposes. 
The practical diffîculties of such an absurd requirement when applied 
to ail ships of any nation shipping Chinese seamen require one of two 
alternatives — either that they are excluded altogether, or are not con- 
templated in the statute at ail. If it be necessary to single out a word 
from the act, I should say that such a person was not one who was 
"about to come to the United States," and that the words mean, "come 
with the intention of remaining" at least for a period of time. There- 
fore I do not think that a Chinese seaman is within the meaning of 
section 9. 

However, even if this were true, the indictment is faulty. In Tay- 
lor V. U. S., 207 U. S. 120, 28 Sup. Ct. 53, 52 L. Ed. 130, the Suprême 
Court said that "bringing into the United States" meant bringing with 
intent to leave. That was under thé immigration acts, but the words 
there used were apparently taken from the act of 1882, and, in any 
case, they ought to hâve the same construction hère as there. It is 
true that another alternative ground of décision was suggested ih that 
case, but the language of the opinion is certainly strong enough not 
to be disregarded except by the court itself. It must be held to be the 
law, therefore, that the intent to leave is included in the terms "bring- 
ing" as used in this statute. If so, it is a spécifie intent, and must be 
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alleged in an indictmept like any other spécifie intent which is the in- 
grédient of a crime. , , 

Again, if the theory be that the seaman, though not a laborer, was 
conditionally excluded, because he had no certificqitey that façt should 
be stated. Qua seaman, he is not excluded; qua Chinaman he is con- 
ditionally excluded, but the conditions are not in form provisos to a 
gênerai excluding act. They are f ormally a part of the excluding 
clause itself . That is the usual test for conditions which must be neg- 
atived. 

Demurrer sustained and indictment quashed. 



THE NORAIAN PRINCE. 

(District Court, S. D. Alabama. January 10, 1911.) 

No. 1,269. 

1. Shipping (§ 104*) — Conversion bt Vessel— Loading Cargo Wituout 

authority. 

Tiie agent of the owner made a condltional sale of a raft of tlmber, 
retaining title until payment of tlie priée, and with his consent the pur- 
chaser towed it alongside a vessel and obtained fi-om the mate in charge 
an "alongside reeeipt" in the agent's name. Being refused authority to 
draw a draft on a proposed consignée with Mil of lading attached. witli 
the consent of the agent he returned the reeeipt to the mate, who ac- 
cepted it and removed the timber to a wharf at some distance, where its 
return was accepted by the agent of the owner. Later, without the 
linowledge of either, the vessel loaded the timber on board. No contract 
of ait'reightment therefor was made by any one with the ship. Hclé, that 
under such facts the taking of the timber was wrongful, and that the 
vessel was liable for its conversion. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 104.*] 

2. Shipping (§ 145*) — "Feeight." 

"Freight" is the hire or compensation paid for the use of a ship for 
carrying goods. 

[Ed. Note. — For otlier cases, see Shipping, Dec. Dig. § 145.* 

For other définitions, see Words and Phrases, vol. 4, pp. 2973-2976.] 

In Admiralty. Suit by S. O. Rogers against the steamship Norman 
Prince. Decree for libelant. 

Stevens & Lyons, for libelant. 

Pillans, Hanaw & Pillans, for respondent. 

TOULMIN, District Judge. The facts of this case, as I find them 
f rom the évidence, are substantially thèse : The libelant was the owner 
of 86 pièces of hewn timber, which he put in the hands of King as 
broker and agent to sell for him. King: made a conditional sale of 
■the timber to one Barret. The condition was that the timber was 
not to be Barret's until he paid for it. There was a réservation of 
title in the owners until the purchase money was paid. It appears 
that Barret was endeavoring to arrange with a foreign correspondent 
for authority to draw a draft, with a bill of lading for the timber 
attached; for funds sufficient to pay for it. With this in view, King 

•For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Icdexes 
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permitted and authorized Barret to deliver the timber to the steamer 
Norman Prince to get such bill of lading. This was on September 3, 
1910. On the same day Barret delivered the timber alongside the 
ship and received from the mate, the first officer of the ship, a receipt 
caîled "alongside receipt." The reCeipt was taken by Barret in King's 
name. Later on said day (September 2d) Barret received from his 
foreign correspondent a cablegram refusing authority to him to draw 
the proposed draft. Barret then ordered the receipt to be returned 
to the ship and the timber to be taken away. This order was con- 
curred in by King, and the receipt and order were given to one Harry 
Gill, who was a "boomman" attending to Barret's business, to exécute. 
Next morning (September 3d) said Harry Gill gave said receipt to 
his brother George Gill and directed him to proceed to said ship, to 
give back the receipt to the mate of the ship, and to take the timber 
away. This was' donc on or abôut 8 a. m. on Septembei 3d. The 
mate accepted the receipt, and said, George Gill took the timber away 
without objection by the mate and moored it to the bank of the river 
some 70 or 75 yards from the ship, but not more than 40 feet from 
the outside of a rajft of sawu timber which was tied tô and alongside 
the ship. Said George Gill borrowed a line from the ship to use 
in renioving said timber, and subsequently returned it to the ship. 
Martin, the ship's stevedore, came to the ship on the morning of 
September 3d to begin loading. He found a raft of sawn timber 
alongside the ship to be loaded, and the hewn timber, involved in this 
cOntroversy, on the outside of the sawn timber. He said to the mate 
that he did not know there was any hewn timber to be loaded, and 
complained about its being in the position it was ; that it was in his 
way and it must be taken away. While he was in conversation with 
the mate, George Gill,' who was near, came up and said he would 
take it away and was going to put it alongside the piling. Gill had 
àlready given the réceiipt back to thfe mate, and told him he had come 
to take the. hewn timber away. Martin had not seen Gill that morning 
until he came up when he (Martin) and the mate were talking. The 
maté testified that Gill had told him that Martin wanted the timber 
taken away and that he was going to move it for him. Gill's évidence 
is in direct conflict with this statement of the mate, and he is corrob- 
orated by Martin and by the circumstances shown by the other évi- 
dence in the case, and the mate is entirely without corroboration on 
this point. King, afterwards, on September 5th, saw the raft of 
hewn timber tied to the wharf oii the west side of the river. The 
évidence tends to show that this was about 70 feet from the outside 
of the ràf t of sawn timber from which position it had been removed, 
and about 75 yards from the port side of the ship to the west bank 
of the river where the hewn timber raft was tied. From this position, 
without the knowledge or consent of the owner or of his agent, King, 
this raft: was taken by the ship's stevedore, and with the knowledge 
of the: mate, and witïaout objection by him, loaded aboard the ship. 
There was no contract 6f affrèightment between the owner of this 
timber, or any one authorized by him, and the vessel. King, the 
agent of the owner, gaye, his permission and authority to Barret to 
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take possession of the timber for a spécifie purpose. That purpose 
was to get a bill of lading for the timber, on the crédit of which Bar- 
ret expected to raisethe money to pay for it. Barret delivered the 
timber alongside the ship and received f rom the ship a receipt to that 
effect, called "alongside receipt." Shortly thereafter, and on the same 
day, he found hè could not raise the money on the bill of lading with 
which to pay for the timber and acquire the title to it, as he had ex- 
pected. ]|a;rly the next njorning Barret returned the "alongside re- 
ceipt" to the mate of the ship and notified him that the timber would 
be taken away, and it was in his présence, and without any objection 
from him, taïcen by Barret's agent to the wharf on the west side of 
the river, and there tied to the wharf for the use and benefit of the 
owner, or of his agent, King, who had demanded its return. King 
practically acçepted the return; of the timber at that place, where he 
saw it tied to the wharf after its removal from alongside the ship by 
Barret's order, in which he concurred. Hesaw the timber so moored 
two days after its said removal from the ship. He gave no consent 
for the ship to retake it, and had no knowledge that it had done so 
and made it a part of its; cargo al readyaboard the ship, for seven 
or eight days thereafter. 

: Neither the; owner o£ the timber nor King, the agent, had made 
any contraet of affreightnjent with the ship. : The fact that Barret 
had, on August :30th, made a contract with Elder Dempster & Go. 
for shipment by the steamer Norman Prince of "170 loadsof hewn 
pine timber," rfor New, Castle Tyne, would not authorize or justify 
the taking by the ghip of the timber of Rogers or King, and carrying 
it away, and that without giving bill of lading for it and without any 
stipulation for freight. Neither did the fact that Barret delivered 
alongside the ship the timber of Rogers or King, and obtained from 
the ship the "alongside receipt" "on account of King for Hamburg, 
115 pièces hewn timber for cargo," in the absence of a contract of 
affreightment having been made for the same, authorize or justify 
the taking of the timber by the ship. 

It is usual to in,corporate the terms of a contract of affreightment 
in a written instrument called a "bill of lading." "Freight" is the 
hire or compensation paid for the use of a ship for carrying goods. 
The gênerai rule is that the delivery of the goods at the place of 
destination, according to the bill of landing, is necessary to entitle the 
ship to freight. The conveyance and delivery is a condition précèdent 
and must be fulfilled. This gênerai rule may be varied by stipula- 
tions ; but they must be in writing and be signed by the parties before 
they cân control the opération of the law. Brittan v. Barnaby, 21 
How. 528, 16 L. Ed. 177; Carver on Carriers by Sea (2d Ed.) § 543; 
7 Am. & Eng. Enc. of Law (2d Ed.) 235; British & Foreign Marine 
Ins. Co. V. Southern Pac. Co., 72 Fed. 285, 18 C. C. A. 561. 

Hère, there was no bill of lading or other writing between the 
owner of this timber and the ship. 

"It Is an Inhérent élément in a contract of affreightment that a vessel shall 
enter on the voyage named, and begin the carriage of the goods shipped, or, 
us it is technically called 'break ground,' before a clalm to freight money can 
arise, unless the shipper of the goods, the vessel remaining ready to enter 
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on the voyage, undertakes to reclaim the goods. The circumstances under 
which the contract was entered Into continuing the sarue so far as respects 
the vessel, the shipper cannot reclaim the goods without paylng the full 
freight," The Tornado, 108 U. S. 342, 2 Sup< Ct. 746, 27 L. Ed. 747. 

Where there was an original contract of carriage, as by bill of 
lading, etc., and the cargo owner prevents the performance of the 
contract, reclaims or redemands the goods, it would be unjust to the 
master and owners to deliver the goods back and not be paid the 
freight that might become due for the carriage of them. 

Such, however, is not this case. There was no contract for the 
carriage of this timber. A deUvery had been made alongside ship 
by a third person with the consent of the owner on condition, and an 
"alongside receipt" taken. The condition was not complied with, and 
the receipt was returned to the officer in charge of the vessel, accepted 
by him, and the timber taken away and redelivered to the owner. 
But it is claimed that said officer was without authority to take back 
the receipt and let the timber be taken away. I cannot, in view of the 
évidence, agrée with this contention. 

My opinion is that the taking of the timber by the ship's mate, who 
was in charge of the ship, or by the ship's stevédore, with the knowl- 
edge and consent of the mate, from the wharf where it was nioored, 
and loading it aboard the ship, was wrongful, whether it was will- 
fuUy or negligently done, or bec'ause the mate "did not think about 
it at ail." It was, in my opinion, an act of dominion wrongfully ex- 
erted over anothèr's personal property, inconsistent with his right, 
which amounts to a conversion of it, for which he is entitled to re- 
cover. 

Let a decree be entered in favor of the libelant for $1,431.35. 

The facts in this case and in that of E. M. Lindsey being the same, 
a decree for E. M. Lindsey for $515.17 will be entered. 



PENINStTLAR & O. S. S. CO. v. ATLANTIC MUT. INS. CO. 

(District Court, E. D. Pennsylvanfa. January 4, 1911. On Kehearlng, 

February 4, 1911.) 

No. 8. 

1. Insurance (§ 474*) — Marine Insurance — Open Potier— Peoop dp Valtie. 

A policy of Insurance on a ship, although limited to the single risk of 
flre, In which the valuation clause In the form used is not fllied out, is 
an open or, unvalued marine iwllcy under which in case of loss the yvdne 
of the vessel is a matter of proof , the value to be taken as of the time 
of the commencement of the ,rlsk. 

[Ed. Note. — For other cases, see Insurance, Cent. EHg. § 1239; Dec. 
Dig. § 474.*] 

2. Insurance (§ 476*) — -Marine Insurance— Extent oï Liabilitt of Ix- 

SURBR. 

Under a policy of marine insurance on a vessel, whether a valued or 
open policy, where the value of the vessel exeeeds the amount of the In- 
surance, the owner is deemed a corinsurer as to such uninsured part, aiid 

•For other cases seë same topic & § ntxmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Inûexes 
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the underwriter is only liable for sueh proportion of tlié loss as the 
amount of the Insurance bears to the value of the vessel. 

[Ed. Kote.-^For other cases, see Insurance, Cent. Dlg. § 1242 ; Dec. Dig. 

§ 47a.*] 

3. Insurance (§ 47&*) — Mabine Instjsance— Extent or Liability of In- 

suBBB— American Clause. 

The extent of the llability of a marine Insurer under a pollcy contain- 
ing the American clause that, "in case of any insurance upon the said 
premises subséquent in day of date to this pollcy, the said * * * 
Company shall nevertheless be answerable for the full extent of the suin 
by them subscribed hereto wlthout right to claim contribution from such 
subséquent assurera. * * * " cannot be enlarged or affected by the 
contracts of subséquent lusurers, but is the same whether or not any 
subséquent insurance is written. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1244, 1245; 
Dec. Dig. § 479.*] 

4. Insurance (§ 599*) — Patment— Mode— As Between Co-Insubers. 

Where llability for a portion of a loss on a vessel was in dispute be- 
tween successive insurers, a con tract between the company issuing the 
flrst pollcy, wbich admitted its llability for and paid a part of the loss, 
and the owner, by whlch the company lent the owner the sum in dispute, 
to be repaid in case It was recovered from the other insurers, Is valld, 
and does not amount to a voluntary payment of the remainder of the loss 
whlch prevents a recovery by the owner from the other insurers. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 14E^5 ; Dec. 
Dig. § 599.*] 

5. Insurance (§ 171*) — "Open Polict"— "IInvalued Policy." 

An open or unvalued policy is one in whlch the value of the Interest 
at risk is not flxed in the policy, but is «stimated by a certain standard, 
and in case of loss is made out by proof. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 171.* 
For other définitions, see Words and Phrases, vol. 6, i)p. 4987, 4988.J 

6. Insurance (§ 474*) — "Insubable Value." 

The insurable value of a ship in an open policy is what she is worth 
to her owner at the port where the voyage commences, including stores. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 474.*] 

In Admiralty. Action by the Peninsular & Occidental Steamship 
Company against the Atlantic Mutual Insurance Company. Decree 
for libelant. 

Francis S. Laws, for libelant. 
Théodore M. Etting, for respondent. 

J. B. McPHERSON, District Judge. On May 11, 190:3, the steam- 
ship Florida, then owned by the libelant, was injured b}^ fire while 
upon a voyage from Philadelphia to Port Tampa. The loss was after- 
wards adjusted at $9,660, and this amount is agreed to be correct. 
In the présent action the libelant seeks to recover part of the loss from 
the Atlantic Mutual Insurance Company; and the défense is made, 
either that the company is not liable at, ail, or, in any event, is only 
liable for less than is claimed. Both défenses dépend mainly upon 
the effect of a prior policy issued by the Fédéral Insurance Company, 
and this must therefore be construed. 

•For other cases see same topio & { numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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A preliminary word should be said upon a question of évidence. 
The Fédéral policy was not produced, and the copy that was offered 
is objected to on the ground that the loss of the original is not suffi- 
ciently accounted for, and also becaiise' the correctness of the copy 
does not sufficiently appear. Without discussing the évidence upon 
thèse points, I think it enough to say that I hâve considered it care- 
fully, and do not regard the objections as well taken. A proper and 
adéquate search, but without resuit, was made for the original, and 
the correctness of the copy seems to be clearly established. 

What kind of policy then did the Fédéral Company issue? In the 
respondent's opinion it was an ordinary fire policy, but this contention 
cannot be sustained. In ail essentials it was identical with the re- 
spondent's policy, and this is undoubtedly a contract of marine Insur- 
ance. The Fédéral policy was limited, as such Insurance is often lim- 
ited, to the' single risk of fire. The amount insured was $40,000, but, 
çontrary to the usual custom, the value of the vessel was not stated. 
Theré was a val nation clause, but the blank for the amount was not 
filled in : 

"The said vessel, tackle, etc., hereby Insured are valued at without 

any f urther acCount to be givMi by the assured to the assurers or any of them 
for the sàme." 

Why the valuation was omitted does not appear in the évidence, 
and conjecture is not permissible. A subséquent clause provides: 

"That, lu case a total loss shall bé clalmed for or on account of any dam- 
age or chargé to the said vessel, the only basis of ascertainlng her value shall 
be her valuation In this policy ; and, if not valued herein, then her actual 
value at the tlme of the inception of this risk at the port to whlch she then 
belonged." 

Although this clause is not now in point, since it does not profess 
to govern the adjustment of a partial loss, I quote it because a similar 
provision is implied by the rules of law relating to marine policies. 
Under thèse rules the contract was an open or unvalued policy. 

"An open policy is one in which the value of the interest at risk" — 
in this case the ship — "is not fixed in the policy, but is estimated by a 
certain standard, and in case of loss is made out by proof." 1 Ar- 
nould. Marine Insurance (7th Ed.) § 362. 

"With regard to the ship, her insurable value in an open policy is 
what she is worth to her owner at the port where the voyage com- 
mences, including stores," etc. Id. § 365. 

"An operi or unvalued policy is one in which the value of the sub- 
ject-matter is not fixed by the policy." 26 Cyc. 573, § e IL 

"Where the policy is not valued, the basis upon which the under- 
writers are to pay is left open, and the real value must be proved^by 
the insured in each case. In ascertaining the value of a ship under 
an open policy the value is to be taken as of the commencement of 
the risk/' Id. 675, § b I. See, also, 19 Am. & Eng. Ency. (2d Ed.) 
1046, XII,_ 1, b. 

As required by thèse rules, the libelant offered teâtimony to prove 
the value of the Florida at the beginning of the risk, and I find as 
a f act that such. value has been satisfa,ctorily ascertained to be $75,000. 
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If, therefore, there had been no other policy upon the vessel than the 
policy of the Fédéral Company, that Company would certainly hâve 
been liable for only ^''/ts of the loss. This is the well-established rule 
in marine insurance. 

"It is a gênerai rule peculiar to contracts of marine insurance that, 
where the value of the insured's interest in the property insured ex- 
ceeds the amount of the insurance, the insured is deemed a co-insurer 
as to such uninsured part, and the underwriter is only liable for such 
proportion of the loss as the amount of the insurance bears to the 
value of the insured's interest." 26 Cyc. 672 (f), and many cases 
stated in the notes. See, also, 19 Am. & Eng. Ency. (2d Ed.) 1061, 
5a; Richards, Insurance (3d Ed.) § 50; Western Assur. Co. v. 
Transportation Co., 68 Fed. 923, 16 C. C A. 65. 

Has the Fédéral Company's liability been increased by the fact that 
several other policies upon the vessel were afterwards taken out? 
The dates and amounts are as follows : The Fédéral policy was issued 
in July, 1901, and on May 2 and 6, 1902, the Atlantic Mutual issued 
two marine policies aggregating $30,000, covering inter alia loss by 
fire. On May 6th the St. Paul Insurance Company issued a similar 
policy of $2,500 ; the ^tna Insurance Company, a policy of $5,000 ; 
the British-American, a policy of $7,500 ; and the Insurance Company 
of North America, a. policy of $5,000. Thèse were ail valued policies, 
and, except that they covered maritime risks generally, including the 
risk of fire during a voyage, their provisions are identical with the 
policy issued by the Fédéral Company, with the further exception 
that in ail thèse the value of the vessel is fixed at $50,000. Each of 
thèse policies contains also the prior insurance clause as follows : 

" * • * It Is hereby further agreed that If the said assured shall hâve 
made any other assurance upon the premlses aforesaid, prior In day of date 

to this policy, then the said insurance company shall be answerable 

only for so mûeh as the amount of such prior assurance may be déficient to- 
wards fully covering the premises hereby assured; and the said in- 
surance conipany shall retum the premium upon so much of the sum by 
them assured as they shall be, by such prior assurance, exonerated from." 

Manifestly, taking ail the policies together, the Fédéral Company 
is primarily liable, and whatever this liability is must first be ex- 
hausted before the later underwriters can be called upon to pay. At 
this point the first défense is encountefed, namely, that the subséquent 
underwriters are not liable at ail. This défense rests partly upon the 
position that the Fédéral policy is ordinary fire insurance in the sum 
of $40,000, and must therefore bear the whole loss — a contention that 
must fail as soon as the policy is ascertained to be a contract of ma- 
rine insurance — and partly on the following additional clause of the 
Fédéral policy: 

"And in case of any insurance upon the said premlses subséquent in day 
of date to this policy, the said Fédéral Insurance Co. shall nevertheless be 
answerable for the full extent df the sum by them subscribed hereto without 
right to claim contribution from such subséquent assurers, and shall accord- 
ingly be entltled to retaln thé premium by them recelved in the same manner 
as if no such subséquent assurance had been made." 
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I arti Unable tô agrée with the respondent's argument concerning 
the effect of this clause. In my opinion it means simply that the full 
liability ôf the Fédéral Company shall first be exhausted before sub- 
séquent underwriters may be called upon, and is not intended to dé- 
cide the question how large that company's liability shall be. It would 
I think be an unusual construction that would enable the insured and 
the subséquent underwriters to increase the liability of the Fédéral 
Company by making agreements to which the Fédéral Company was 
not a party and with which it had no concern. For example, if there 
had been no subséquent insurance, the liability of the Fédéral Com- 
pany would certainly be only ^''/ts of $9,660. But, because subséquent 
insurance does exist, the Fédéral Company's liability is said to be 
automatically increased to ''Vto of the loss, although its contract with 
the insured is limited by the law of marine insurance to the smaller 
fraction. If the Fédéral Company's policy had expressly valued the 
ship at $75,000, the subséquent insurers would hâve had plain notice 
that their own contracts would apply to the part that was left unin- 
sured; and the fact that the pohcy did not expressly value the ship 
only varied the notice far enough to déclare that the précise fraction 
for which the Fédéral Company was liable could only be definitely 
fixed after the value of the vessel should be authoritatively ascer- 
tained. None of the cases cited by the respondent sustains the con- 
tention that the Fédéral policy must bear the whole loss. They hold 
that the prior insurance clause limits the risk that is accepted by the 
subséquent underwriter, and about this there can be no dispute; but 
they do not décide the présent controversy. Whatever risk is not 
covered by the first poHcy is covered by those that are later; but 
where the first policy is unvalued, or open, the précise amount covered 
by the later policies is necessarily left for future détermination. In 
Ryder v. Insurance Co., 98 Mass. 185, the history of the American 
clause is given by Justice Gray, then on the Suprême Judicial Court 
of Massachusetts. See, also, Gross v. N. Y., etc., Co. (D. CO 107 
Fed. 519; Peters v. Ins. Co., 5 Serg. & R. (Pa.) 473; Macy v. Ins. 
Co., 9 Metc. (Mass.) 360, 361; Seamans v. Loring, Fed. Cas. No. 
12,583, p. 925; McAUister v. Hoadley (D. C.) 76 Fed. 1000; 26 Cyc, 
601, § 8' et seq. I hâve nowhere been able to find any décision to the 
effect that the extent of the first insurer's liability can be affected by 
the subséquent policies. The liability of any insurer, whether prior 
or subséquent, must dépend vipon bis own contract with the insured, 
and the action or agreement of a third party cannot vary it. Ins. 
Cq. v. Griswold, 14 Wend. (N. Y.) 399, and especially the following 
language of Chancellor Walworth on pages 482 and 483: 

"If the object of the American clause was to restore this aneient rule of 
apportionmeïit betweén the underwriters in successive policies as it originally 
existed In the mercantile law of Eugland as well as the rest of Europe, it 
was hardly possible to do it In more approprlate and explicit language than 
Is used in the last paragraph of this clause. ; That language is that in case 
of an insurance subséquent in date to the first policy the underwriters in the 
first policy 'shall, nevertheless, be answerahle for the full extent of the suui 
by theni; subsoribed, without Tightto daim contribution from sueh subse- 
aueutcassîijriers, and shall, accordingly, beentitled to retain' the premium by 
them reeeived, in the same manner as if no such subséquent assurance had 
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been made' ; that Is, that.tliey are to hâve no right to claim a contribution 
from the subséquent assurers, and are to be answerable to the assured in 
the same manner as if the subséquent insuranee had not been made, as well 
as to retain the preœium in the same manner. It appears to be Impossible, 
therefore, under this policy, that the circumstance of there being subséquent 
polieies underwritten by others eould make any différence as to the appor- 
tioriment of the loss as between the under writer in the first policy and the 
assured, or those who représentée! the insuraWe interest in the goods on board 
at the time of the loss, not covered by that policy." 

The liability of the Fédéral Company being thus limited to *"/ir, 
of the loss, or $5,152, it follows that the subséquent polieies covered 
the remaining "'■/i^, or $4,508. This amount is to be apportioned 
among them ; but, as thèse polieies are ail valued and the same amount 
($50,000) is fixed in each, the apportionment among themselves is to 
be adjusted upon that basis. The Atlantic Company is therefore 
liable for three-fifths ; the St. Paul for one-twentieth ; the /Etna for 
one-tenth ; the British- American for three-twentieths ; and the In- 
surance, Company of North America for one-tenth, or $3,704.80, 
$325.40, $450.80,' $676.20, and $450.80, respectively. 

A further défense remains to be considered. After the loss was 
adjusted the Fédéral Company conceded its liability for $5,153, and 
paid that sum to the libelant. It denied liability for the remainder ; 
but, as the subséquent underwriters took the same position and as 
litigation was obviously necessary before the question could be deter- 
mined, the following arrangement was made between the Fédéral 
Company and the libelant. The company lent the libelant the re- 
mainder of the sum at which the loss had been adjusted upon an 
agreemènt evidenced by the following receipt: 

"Received of Chubb & Son 4460 86.100 dollars, as a loan without interest 
and repayable only to the extent of any net reeovery we may receive as the 
resuit of the suits brought by the Peninsular & Occidental Steamship Com- 
pany against the Insurance Company of North America, the St. Paul Fire 
and Marine Insurance Company, the ^tna Insurance Company, fhe British- 
American Assurance Company and the Atlantic Mutual Insurance Company, 
to recover the loss on steamer 'Florida' due to lire on or about May 11 th, 
1902." 

It is argued that this transaction was a voluntary payment of the 
remainfler of the loss which prevents reeovery in the présent action ; 
and De'ming v. Merchants', etc., Co., 90 Tenn. 331, 17 S. W. 89, 13 
L. R. A. 518, et seq., is cited to support this proposition. As I read 
that case, it does not so décide. There a loan in form was made and 
was held to be in reality a voluntary payment, but the ruling is ex- 
pressly put upon the ground that the insuranee company making the 
payment had conceded that the whole loss was covered by its own 
policy, and that the company was liable therefor. It was therefore 
bound to pay the whole, and the court held that, having actually paid, 
it could not avoid the effect of payment merely by calling it a loan. 
But the Fédéral Company made no such admission in the présent case. 
On the contrary, it denied liability except for '"'/t^ of the loss, al- 
though it was willing to advance the remainder to the insured upon 
■ a contract that the money was to be repaid if and when the. insured 
should recDver against the subséquent underwriters. I do not see 
185 P.— 12 
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why such an agreement should be construed to mean what the parties 
never intended. It was not, and waS not meant to be, a payment. 
The Fédéral Company and the subséquent underwriters were the real 
parties to the dispute. Evidently one or the other must make good 
the unpaid part of the libelant's loss, but they could not agrée upon 
whom the liabiHty must fall In' that situation the Fédéral Company 
said in effect to the libelant: "Pending the settlement of this dispute, 
we are willing to lend you the money in controversy if you will agrée 
to pay it back in case the court gives you a decree against the sub- 
séquent insurers. If you fail in the suit, your failure will mean that 
we were wrong in oUr view of the law, and ought to hâve paid you 
in full at the iirst. In that event the money in effect will be adjudged 
to be yours, and it need not then be repaid." Such a transaction seems 
to me f air and unobjectionable. The insured gets the immédiate use 
of thé money which he must ultimately recover f rom one or the other 
disputant, and the quarrel is f ought out between the real parties in 
interest. The subséquent insurers lose no right, for, if they are liable 
at ail, they are liable because they made binding contracts directly 
with the libelant, and it can make no différence to them what becomes 
of the money which their contracts oblige them to pay. 

Decrees may be entered in the respective suits, with interest and 
costs. 

Upon Rehearing. 

This rehearing was granted in order that Leary v. Murray (3d Cir- 
cuit) 178 Fed. 209, 101 C. C. A. 529, might be considered— a case 
that was not cited upon the first argument. I bave examined care- 
fully the opinion of the Court of Appeals, but I do not understand it 
to décide the pending questions, as perhaps the foUôwing statement 
of the rather complicated f acts may show : The launch White Seal 
was insured in three companies on différent dates — in the Home Com- 
pany on July 30, 1903, for $1,500; in the China Company on June 11, 
1904, for $3,000 ; and on June 16, 1904, in the United States Lloyds 
for $1,500. In each policy the vessel was valued at $6,000, so that 
the value was exactly covered, and there was no double insurance. 
The vessel was injured by stranding.'and the loss, $4,050, was appor- 
tioried among the underwriters without dispute. But a claim for sal- 
vage was still in litigation, and a guaranty company had become surety 
on the bond given by the owners to rfelease the vessel. To secure the 
company, the owners assigned the policies as collatéral, and, after 
the salvor had recovered a decree amounting with costs to about 
$1,200 and the company had paid the money, the underwriters were 
càlled upon to reimburse the company. It appeared, however, that by 
an arrangement between the underwriters and the company the pol- 
icies had been replaced by bonds of $300, $600, and $300, respectively, 
conditioned to protect the company against the salvage claim. The 
Home Company and the Lloyds paid what they owed, but the China 
Company had meanwhile become insùlvent and its bond was appar- 
ently uhcolleètible. Thereupon the guaranty company — to whose use 
the sâlVagé decree had beeh marked — issued exécution thereon and 
attaehed the launch, in order to recover so much of the decree as 
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lemaîned unpaid. The exécution was resisted by the owners on the 
groùnd inter alia that by taking the bonds in place of the policies the 
Company had diminished and limited the underwriters' liability to the 
préjudice of the owners; or, to state the contention in figures, the 
owners insisted that because the Home policy was first in date it was 
chargeable with the full sum of $1,500, and, as only $1,006.35 had 
been paid, $493.75 was still due thereon.' But, as the guaranty Com- 
pany had given up this liabihty for a bond of $300 only, the owners 
claimed to be injûred by the substitution. This contention was based 
upon the American clause, which was in ail the policies, but the court 
held that it did not apply because there was no double insurance, and 
that the underwriters were liable in the proportions of one-quarter 
and one-half, respectively. It was also held ( for othér reasons not 
now important) that the guaranty company had not in fact diminished 
its security by taking the bonds, so that both questions were decided 
against the owners. 

I can discover nothing in the court's discussion of the subject that 
affects the présent controversy. On the contrary, it seems clear to me 
that no such question could hâve been in mind. The policies then 
under considération were ail valued policies, and their aggregate was 
exactly equal to the value of the vessel, so that no open policy was 
involved and there was no double insurance. The questions now in 
dispute could not hâve been decided, for they were not presented, 
and I see no indication that the Court of Appeals considered them, or 
intended to refer to them at ail. 

I fiiid no reason for modifying the opinion filed on January 4th. 



BBAMj V. HUDSON COUNTY WATEE CO, 
(Circuit Court, D. New Jersey. February 14, 1911.)" 

1. Patment (§ 16*) — Note fob Pbe-Existino Dbbt. 

Acceptance of a note for a pre-exlstlag debt does not discharge or sat* 
Isfy the debt, unlesslt Is so agreed. 

[Ed. Note.— For other cases, see Payment, Cent Dig. §§ 63-69 ; Dec. 
mg. i 16.»] 

2. Liens (§ 16*) — Dischakge— Acceptance or Note. 

Acceptance of a note for a pre-exlsting debt does not discharge a lien 
In favor of such debt unless clearly so Intended. 

[Ed. Note.— For other cases, see Liens, Cent. Dlg. §§ &-16; Dec. Dlg. 
S 16.*] 

3. BiLLS AND Notes (§ 28*) — "Pbomissoet Note." 

A "promissory note" is a promise to pay. 

TEd. Note. — For other cases, see BIUs and Notes, Cent. Dlg. § 40 ; Dec. 
Dig. § 28.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5676-5681; 
vol. 8, p. 7767.] 

4. Patment (§ 16*) — Biixs and Notes. 

Ôrdlnarily, there is no payment of a debt evidenced by a note, If tho 
note Itself Is not paid. 

[Ed. Note. — For other cases, see Payment, Cent Dig. §§ 63-69; Dec. 
Dlg. § 16.*] _^^ . 

•For other caae< ■«« aame toplc & { NtruBBB In Dec. & Am. Dlgs. 1907 to date, & Rep'r lodexes 
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5. Patment (i 67*)— BiLLS ànd N'oteS— BûrdSn of Proof. 

Thé burden of proof is on one élaiming discharge of a pre-existing debt 
by a note to clearly show thatsuçh was the intention. 

[Ed. Xote. — For other cases, see Payuient, Cent.. Dig. §§ 1S9-194, 198; 
Dec. Dig. § 67.*] 

6. Evidence (§ 408*) — Testimony Affecting Receipts — Admissibility — 

"Written AGREEMP'rn:." 

Receipts are not Avithiii the rule prohibiting oral évidence to vary or 
contradict, a "wrltteh agreement." . 

[Ed. Note.— Por other cases, see Evidence, Cent. Dig. §§ 182{^1842 ; 
Dec. Dig. § 408.*] 

7. WoRDS AND Phrases- "Settlement." 

The term ;'settlement" does not necessarlly mean payment, or satisfac- 
tion, though it may mean that; it frequently meanlng adjustment, ar- 
rangement. ' 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
6446-6450.] 

S. Payment (§ 73*); — Evidence— Sufficienct. 

Evidence held to show that a renewal note was not aecepted as such 
payment of a pre-existing debt for machinery sold condltionally as dis- 
charged the réservation of tltle. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 232; Dec. Dig. 
I 73.*] 

9. Sales (§ 477*) — Conditional Sai.e— Payment. 

That a note given for Its entire contract i)rice, payable In three install- 
ments, was aecepted before two of Such installments became due, does 
not make the debt any less a pre-existing one as afCeeting the question of 
discharge of a réservation of tltle under the sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec. 
Dîg. § 477.*] 

10. WoBDS AND Phrases— "Pre-Existing Debt." 

The term "pre-existing debt" includes ail debts prevlously contracted. 
whether they hâve beconie payable or not. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, p. 
5497.] 

11. Sales (§ 477*) — Conditional Sales— Rights Not WAivEb. 

That a conditional seller dld not retake the property "on the buyer's de- 
fault and aecepted a renewal to accommodate the buyer dld not waive 
his rlghts. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec. 
Dig. § 477.*] 

In Equity. Suit by Turner A. Beall against the Hudson County 
Water Company. On pétition by Henry R. Worthington for posses- 
sion of machinery in the custody of receivers. Pétition granted. 

Pierre F. Cook, for petitioner. 

McCàrfer & English, for receivers of défendant. 

RELLSTAB, District Judge. The question in this case is one of 
fact. The petitioner seeks the return of an engine and appurtenances 
installed in the defendant's works under a written contract. The de- 
fendant was to pay therefor the sum of $16,000 in cash in three equal 
insitallments ; the last when a test of the engine had demonstrated its 
required efficiency. The title to such property was to remain in the 

*Por other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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petitioner until final payinent; the agreement in that behalf- contain- 
ing the following provision : 

"It is understood and agreed by both parties hereto that title and owner- 
sbip of the said purnping englne and appurtenances shall remain with the 
party of the first part until the full and final payment shall hâve been made 
by the party of the second part." 

The agreement also provides : 

"No modification or altération of the conditions and agreeuients of thls 
contract shall be made except with the written consent of both parties hereto." 

The défendant defaulted in the first payment which came due on 
October 9, 1909. On the 18th of December, 1909, within one week of 
when the second payment was due, défendant gave its three months" 
promissory note to petitioner for the entire contract price. Upon 
maturity, this note was renewed for the entire amount; the interest 
only being paid. Before the maturity of the renewal note, the défend- 
ant became insolvent and passed into the hands of receivers appointed 
by this court. The question to be determined is whether the accept- 
ance of such note was a payment and divested the petitioner of the 
title to such property. 

The following are deemed to be settled law: The acceptance of a 
promissory note f rom a debtor for a pre-existing debt will not operate 
as a discharge or satisfaction of the debt, unless it is agreed that such 
shall be its efifect; nor will it discharge a lien in favor of such debt 
unless it clearly appears that such discharge was intended. A prom- 
issory note, as its name implies, is but a promise to pay, and, ordi- 
narily is no payment if it is not itself paid ; but it may amount to pay- 
ment if the creditor so intended. Such intention, however, is not to 
be resolved against the creditor except by clear and convincing évi- 
dence. The burden of proof is upon him who claims the benefit of 
such discharge. Receipts are not conclUsive ; they are not within the 
inexorable rule prohibiting the introduction of oral évidence to vary 
or contradict the terms of a written agreement ; they may be explained 
and even contradicted. Peter v. Beverly, 35 U. S. 532, 567, 9 L. Ed. 
532; Sutton v. The Albatross, 2 Wall., Jr., 327, 23 Fed. Cas. 465, No. 
13,645 ; The Kimball, 70 U. S. 37, 18 L. Ed. 50 ; Atlas S. S. Co. v. 
Colombian Land Co., 102 Fed. 358, 42 C. C. A. 398 ; Swain v. Frazier 
(E. & A.) 35 N. J. Eq. 326; Campbell Mfg. Co. v. Rockaway Pub. 
Co. (E. & A.) 56 N. J. Law, 676, 29 Atl. 681, 44 Am. St. Rep. 410; 
American Brick Co. v. Drinkhouse, 59 N. J. Law, 462, 36 Atl. 1034 ; 
Taylor v. Wahl, 72 N. J. Law, 10, 60 Atl. 63. 

In the présent case, the évidence shows that the défendant was not 
able to meet the first paymant, and that, after demand was made upon 
it, Mr. Beall, its président, sought and obtained an interview with Mr. 
Arnold Tanzer, the assistant treasurer of the petitioner to secure an 
extension of time. This interview took place at the petitioner's office. 
The défendant ofïered to give a 90 days' note for the amount of the 
first payment. In the negotiations concernyig such ofïer, the peti- 
tioner called attention that the second payment would be due. within 
a week, and the final payment before the note matured, and suggested 
that a note be given for the entire amount. This was agreed to, ' and 
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subsequently such note was offered and accepted; ît, together with 
the statement of the def endant's account previously rendered, was 
passed into the office of the petitioner's cashier, whence the statement 
was returned with the foUowing receipt indorsed thereon by said 
cashier: 

"December 18, 1909. 

"Received note payable In three months with Interest in settlement of 
above. Henry R. Worthington. 

' "A. D. Chue, cashier." 

This was substantially ail that took place with référence to the giv- 
ing and açcepting of the note. Nothing was said about the title to 
the pro:perty. The receipt, it is to be observed, is not an unqualified 
one in settlement of the account, for it refers to thé receiving of a 
note in settlement ; but, if it had been unqualified, it would not, under 
the cited, çàses, be conclusive. The term "settlement" does not nec- 
essarily mean payment or satisfaction, though if ma'y mean that. 
It freqùently means adjustment, arrangement. Cent. Die. & Cyc. 
Toombs.v. Stockwell, 131 Mich. 633, 92 N. W. 388; Lynch v. Nugent, 
80 lowa,' 422, 429, 46 N. W. 61. 

A careful examination of the évidence in this case forces the con- 
viction that the acceptanqe of this note was not a payment, but rather 
a new arrangement for payment to acconimodate the défendant ; to re- 
lieve i^ of its default in the fîrst payment and its obligation to make 
the second when due, and td give it an extension of time during which 
the.tefips olthe agreement relating to payments were. suspended. 

The cashier who wrote and signed the receipt hàd fto instruction 
to accppt the not^ in satisfaction of the debt. There is no évidence 
that Wi^rrints tbe conclusion that the cashier had any authority to 
annul or mbdify the tertns :of such agreement, or even that he had 
knowledge of its terms. His conduct in relation thereto reflects a 
method of bookkeeping-— the closing of an open account by a transfer 
to bills receivable — rather than a purpose to discharge the debt. It 
is a matter of some doubt, in view of the quoted clause of the contract 
prohibiting the modification or altération of the conditions and agree- 
ments therein, except ; by , the written consent of the parties thereto, 
that the .petitioner could not hâve repudiated the note transaction. 
But assuming that the assistant treasurer had authority to extend the 
time of payraent, and knew the wording of the receipt given by the 
cashier, at thé time it was- made — a knowledge which he dénies — the 
utmost eflFect that can be given to this whole transaction is that the 
taking of the note was solely for the accommodation of the defaulting 
défendant. It v/as the inability of the défendant to make its payments 
as agreed that brought up the matter of the giving of a note; and 
there is nothing in the évidence that shows an intention to alter any 
of the provisions of such written agreement, except those which relate 
to the nianner and time of the payments. Mr. Beall himself testified 
that the giving of such note did not absolve the petitioner from mak- 
ing the test of efficiency *of the engine, etc., or release its guaranty in 
that behalf, required by the written agreement. Nor, in my opinion, 
did the taking of such promissory note by the petitioner abrogate the 



JOSHUA HENDT IBON WORKS V, BRENNEMAN 183 

"réservation of title" clause, or amount to such a final payment as 
was expressly required by the written agreement, before the title 
passed to the défendant. 

Nor does the fact that this note was accepted before ail the pay- 
ments under the contract were due make the indebtedness any less a 
pre-existing one. Th'e note did not create the debt ; nor was it given 
at the time of its création, but long subséquent thereto. Before, as 
well as at, the date of the note, the debt which it promised to pay 
existed, and it never lost its character as a pre-existing debt, because 
only one of the three-payment installments was overdue. The words 
"pre-existing debt," in their natural meaning, include ail debts pre- 
viously contracted whether they bave become payable or not. In re 
Fletcher, 136 Mass. 340. Upon the default in payment petitioner 
could bave retaken the property. That it did not do so, but on the 
contrary indulged the défendant, giving it more time to pay, cannot 
work a divestiture of title, for that would be to annul an important 
provision of the written agreement embodied therein solely for the 
petitioner's protection — a resuit in no way contemplated in the accept- 
ance of such note. 

The petitioner is entitled to the possession of such engine and ap- 
purtenances, and the order prayed for is granted. 



JOSHUA HENDY IRON WORKS V. BRENNEMAN et al. 
(Circuit Court, S. D. New York. February 13, 1911.) 

1. Account Stated (§ 1*) — Wiiat Constitutes. 

To constitute an account stated, there must be proof that tliere was an 
account, tliat either the account in fuU or a summary theieof, or the 
balance due, or claimed to be due, was actually rendered or came Into 
the possession or knowledge of the party sought to be charged, and that 
such party, either expressly or by long acqulescence therein, admitted the 
amount claimed to be due and expressly or inipliedly promised to pay 
the same. 

[Ed. Note. — For other cases, see Account Stated, Cent. Dig. §§ 1-9; 
Dec. Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 1, pp. 93-98; vol. 
8, p. 7561.] 

2. Account Stated (§ 6*) — Admissions— Failure to Object. 

Failure for a long time to object to an account rendered may show an 
admission that the account or statement is correct and that the balance 
is due. 

[Ed. Note. — ^For other cases, see Account Stated, Cent. Dig. §1 30-iO; 
Dec. Dig. § 6.*] 

3. Evidence (§ 71*)— Mail— Presumption of Rbceipt. 

Where it is shown that an account or statement is mailed to a party 
sought to be charged, at hls address or place of résidence or business, 
there is a presumptlon that he received it. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 92 ; Dec. Dig. 

§ 71.*] ^ 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



184 'ISS FEDERAL REPORTER 

4. Account Stated (§ 19*) — Evidence. 

In an action on an account stated, évidence Jwld Insufflclent to show 
tbe rendition of account to the défendants. 

[Ed. Note. — For other cases, see Account Stated, Cent. Big. §§ 91-93; 
Dec. Dlg. § 19.*] ,, ' 

At Law. Action by the Joshua Hendy Iron Works against Charles 
Brenneman and another to recover of défendants as partners an al- 
légea indebtedness of $2,290.20, including interest on an account stated. 
Complaint dismissed. 

King & Booth (Walter C. Booth, of counsel), for plaintifiF. 
Coudert Bros. (John P. Murray and Charles A. Conlon, of coun- 
sel), for défendant Brenneman. 

RAY, District Judge. The plaintiff was and is a corporation duly 
organized and doing business in the state of California at San Fran- 
cisco. On the 23d day of October, 1908, the défendants Charles Bren- 
neman and Warrèn J. Flick and a Air. Kanrohat called at the plain- 
tifï's place of bitsiness in San Francisco. Mr. J. H. Hendy, represent- 
ing the plaintiff, and a Mr. Charles T. Hutchinson were also prés- 
ent. Mr. Flick was a mining engineer and introduced Brenneman to 
Hendy. There was in existence at the time a company or corporation 
known as the Jefïerson Gold & Silver Mining Company owning a 
mine in Nevada. Brenneman owned a large amount of the stock and 
had an option for more. . Whatever else was said at this time, there 
was a proposai by Flick & Brenneman to purchase some mining ma- 
chinery, etc., viz,, a crushing and mill plant, a steam power plant, an 
electric light plant, a cyanide plant, and certain accessories. A pro- 
posai was drawn up by the plaintiff reading in part: 

"Proposai. 

"San Francisco, Cal., Oct. 23, 1908. 

"The Jefferson Gold and Silver Mining Company, hereinafter called pur- 
chaser, Round Mountain, Nevada — Gentlemen: Joshua Hendy Iron Works, 
hereatter called the company, proposes to furnish the purchaser on the fol- 
io wing conditions, the machlnery described belovi^, or in the company 's spéci- 
fications attaehed, which are made a part of thls proposai, f. o. b. cars point 
of shipment. Crushing and Milling Plant, Steam Power Plant, Electric Llght 
Plant, Cyanide Plant, 60 ton dally capaclty and accessories. (Then followed 
terms and conditions, etc. ; the purchase priée being $10,502.00). And it is 
expressly agreed and understood that there are no promises, agreements or 
understandings, verbal or otherwise, outslde of this contraet. 

"Thls proposai is for immédiate acceptance by the purchaser and is sub- 
ject to the wi-itten approval of an executive offlcer of the company and shall 
not be binding upon the company until so approved. 

"Joshua Hendy Iron Works, 
"By 

"Approved at San Francisco, Cal., , 190. . . 

"Acceptance: The foregoing proposai Is hereby accepted and agreed to 
this day of , 190. .. 

"Purchasérs sign hère. 

"Note. — If a corporation, acceptance should be by an executive oflicer; if 
a flrm, by a member thereof or some duly authorized person." 

*For Qther cases see same topic & § ndmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Then came the following: 

"Spécifications for Crushing and Milliijg Plant — Steani Power Plant — Elec- 
tric Light Plant — Cyanide Plant and accessories, compiled for the Jefferson 
Gold and SU ver Mining Company, Round Mountain, Nev., as proposed by 
Joshua Hendy Iron Works, General offices and salesrooms, 75 Fremout Street, 
San Francisco. Cal. 

"Bâte, Oct. 23, 1908." 

Then came the spécifications for such machinery. It is quite évi- 
dent that, following the conversation referred to, whatever it vvas, the 
one who prepared, or who caused to be prepared, such proposai and 
acceptance and spécifications, understood at that time that the con- 
tract wâs to be between the Joshua Hendy Iron Works, seller, and the 
Jefljerson Gold & Silver Mining Company, Round Mountain, Nev., 
purchaser. It is not crédible that such a proposai, etc., would hâve 
been drawn up for exécution after the talk, whatever it was, if the 
Iron Works Company had then understood it was dealing with or 
selling to a partnership composed of Brenneman & Flick. This pro- 
posai, acceptance, and approval was dated 2d day of November, 1908 ; 
the acceptance being signed by "C. Brenneman" and "Warren J. 
Flick." J. H. Hendy signed the approval. Before such exécution the 
words "the Jeflferson Gold and Silver Mining Company" in the pro- 
posai were erased by the plaintifï company and the words "Messrs. 
Charles Brenneman and Warren J. Flick" substituted. Hence it be- 
came on its face a proposai to Charles Brenneman and Warren J. 
Flick, and they signed the acceptance November 2, 1908, individually. 
No change was made in the date, "Oct. 23, 1908," or the heading of 
the spécifications, "compiled for the Jefïerson Gold and Silver Mining 
Company," above mentioned. 

With thèse changes made before exécution, with the full knowledge 
and consent of ail parties, the contract became, on its face, one be- 
tween "Joshua Hendy Iron Works, seller, and Charles Brenneman 
and Warren J. Flick, purchasers." Under the laws of the state they 
became prima fade jointly and severally liable for the purchase price 
of the property described therein, which later was paid for in full by 
gênerai payments on account ; a payment of $3,500 having been made 
October 23, 1908, by Brenneman. 

Later, other goods, etc., were ordered and delivered and payments 
made, and hence it is that it becomes important to détermine whom the 
plaintiflf corporation was in fact dealing with, the Jefferson Gold & 
Silver Mining Company, or Brenneman & Flick as copartners. This 
dépends on the agreement and understanding in the first place and the 
subséquent orders and deliveries including bills and payments. There 
is no doubt that Brenneman & Flick made themselves "personally liable 
for the merchandise mentioned and described in the foregoin'g offer 
and acceptance ; but this did not make them so liable for subséquent 
purchases unless they cbntinued to deal in the same way, if the mutual 
-understanding. was that the first sale, covered by said proposai and 
acceptance, was in f acf made to the Jefferson Gold & Silver Mining 
Company, and the acceptance of that proposai was signed in the way 
ît was for a spécial purpose and . because of a spécial circum^tance 
making it improper for them or either of them to sign as an ofïicfer 
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of the Jefferson Company. The plaintiff company contends that Bren- 
neman & Flick représentée! themselves as partners, stated they were 
copartners, and brings some évidence to support this contention. It 
also says that Brenneman & Flick specially requested that ail the pur- 
chases be charged to them ; that they desired to keep the title in their 
own name. Brenneman dénies that he so stated, or that Flick so 
stated in his présence and hearing. This merchandise and the other 
merchandise subsequently ordered was shipped to the Jefferson Gold 
& Silver Mining Company. It does not appear that any of it was 
shipped to Brenneman & Flick or to either of them. Payments were 
made by the personal check of Brenneman mostly, once by that of 
Mrs. Flick. The packages of goods and machinery were marked be- 
fore leaving San Francisco, "Jefferson Gold & Silver Mining Com- 
pany," so far as appears. The plaintiff company contends this was 
for the reason the défendants ordered it so shipped and marked. 

There are flat contradictions in the évidence given by the witnesses, 
and many things were done somewhat inconsistent with the testimony. 
Marking and shipping the merchandise to the Jefferson Gold & Silver 
Mining Company are acts inconsistent with a sale to Brenneman & 
Flick as copartners; but the explanation of this does not seem im- 
probable. The making of the proposai to the Jefferson Company in 
the first instance is inconsistent with a statement preceding its mak- 
ing by Brenneman & Flick, or either of them, that they were copart- 
ners, etc. The change in the proposai from the Jefferson Company 
as purchaser to Brenneman & Flick as purchasers is inconsistent with 
the idea they were partners and so stated. The payments by the check 
of Brenneman is also inconsistent with the existence of a partnership 
and also with the statement that the sale was to the Jefferson Com- 
pany. Explanations were given. Brenneman says the Jefferson Com- 
pany had no bank account. He says the change was made in the pro- 
posai for the reason he noticed the note reading: 

"If a corporation, acceptance should be by an executive offlcer ; If a flrm, 
by a member tbereof or some duly authorized person" 

— and called liendy's attention to this, and he said he would fix that 
and had the change made. In view of the note, if Flick and Brenne- 
man represented themselves as partners, why did Hendy hâve both 
sign? Hendy says he had the papers drawn, but that the change was 
made for the reason Brenneman said he wanted the title to remain in 
himself and Flick. Flick and Kanrohat were not produced as wit- 
nesses, nor were their dépositions taken. 

Hendy says that either Flick or Brenneman, when both were prés- 
ent, stated as a reason for changing the agreement that they had not 
secured_the Jefferson , Gold & Silver Mining property; that they had 
only paid $5,000 on it and wanted to hold the machinery in their own 
name ; and that Flick in the présence and hearing of Brenneman said 
they were partners. 

Mr. Hutchinson says Flick stated they were partners in the présence 
of Brenneman. Hutchinson gives no reasonable or satisfactory rea- 
son for first making the proposai in the name of the Jefferson Com- 
pany and then changing it to Brenneman & Flick. 
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One F. H. Behneman, manager of the plaintiff company, says that 
the merchandise was forwarded as directed by Brenneman & Flick to 
where they were operating in the vicinity of Round Mountain, Nev. 
He says they commenced shipping merchandise in November, and 
that December 28th everything had been paid for shipped prior to that 
time by checks issued by Charles Brenneman. He then says : 

"Commeneing with December 22d, there started another account coverlng 
an outlay of $30 to a Mr. Wright In the month of January we rendered 
blUs to Brenneman & Flick for varions deliverles aggregating a total of 
$740.58. On February 18, 1909, we received payment In the further sum of 
$790.16 In full settlement of our charges made to and Includlng the 26th of 
January. The account whlch Is the subject of thls action began in February, 
1909, and no part of any subséquent charges for goods sold them or charged 
to them or thelr order has been pald for." 

The witnéss says that ail payments made were received from Charles 
Brenneman by check signed by him alone on his New York City bank. 

I must reject the évidence of this witness Behneman that the Josh- 
ua Hendy Iron Works sold merchandise to the défendants after Oc- 
tober, 1908, and that ail the goods were ordered by the défendants, 
and that the goods were charged to the défendants on the books of 
the company and sustain the objections. I also sustain the objection 
to the question, "What did you mean by 'we are also awaiting your 
settlement'?" I also strike out and reject the évidence of this witness 
as to his meaning in a telegram sent which contained the expression, 
"When will we obtain settlement of our account?" in which answer 
he says, "I wanted to know why payment was not made of the moneys 
that were due us from Brenneman & Flick." 

July 14, 1909. the Joshua Hendy Iron Works sent a telegram to 
the défendant Charles Brenneman, at 25 West Eighty-Eighth street, 
New York City, reading: 

"When wlU we obtain settlement our account. Wire answer. 

"Joshua Hendy Iron Works." 

On the 15th or 16th the plaintiff received the foUowing answer: 

"New York, N. Y., July 15th, 1909. Joshua Hendy Iron Works, San Fran- 
cisco. Wlre received. Father away west. Hâve advlsed him. 

"Charles S. Brenneman." 

July 16th the plaintiff company received the following telegram: 

"Reno, Nevada, July lôth, '09. Joshua Hendy Iron Works, 75 Fremoht 
Street, San Francisco. Your message received. Will send you letter. 

"Brenneman." 

The défendant Brenneman does not repudiate thèse telegrams or 
deny that he had sent the last one. 

July 18, 1909, the plaintiff company received the following letter 
from the défendant Brenneman: 

"July 16, 1009. 
"Joshua Hendy Iron Works — Gentlemen: Your message received. I re- 
gret exceedingly the delay in the payment due you. Mrs. Flick left some 
time ago to go to a sanitarium with Mr. Flick. I am temporarily absent 
from Jefferson to adjust some matters, but am looking forward to an early 
return to the canyon when you will hear from us again. There bave been 
some delays In starting the mlU, but we hope soon to hâve It working, when 
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the payment due you will be made. I had hoped to make a run to .San Fran- 
cisco béfore this and had expectèd to seè you. Trusting that we'may — 

granted an extension of yout patience. 

"ïours very truly, ■ O. Breiinema,n, for the Jefferson Mining Co." 

' No çopy ôf any accotiiit sent hasbee'n put în' évidence, nor hàs any 
cofjy'df 'âny statemen,t ôf accoùht bèen put in évidence, nor has any 
account 6t statenient bi 'account sent teen produced, or, so far as ap- 
pëâ-f_g,'called for.'- Nowitness has testified to the wofding or contents 
of the àccounts or statenlénts of a;ccounts. 

The plaintiff's books.wereneyer shown to the défendants or ei- 
thef oî them. The balance bf the book account, whatever it was for, 
is' $2jll0.85 in favor of the plaintifï company. What charges and 
crédits made up this accotint do not àppear. The total charges on 
the books are $16,469.08 and total crédits $14,358.23, as testified to 
by M. Av Williamson, the plaintiflf's bookkeeper and cashier. The 
question^ "What was the; total amount of goods purchased by the de- 
fendants Brenneman- & Flick from the Joshua Hendy Iron Works 
from October, 1908, until the présent time?" and the answer, "$16,- 
469.08"; ând the question, "of this sum. of $16,469.08 what amount 
has been paid to the Joshua Hendy Iron Works by Brenneman & 
Flick," and the answer, "$14,358.23"— cannot be accepted and were 
not allowed as proof that goods to that amount or^ value were sold 
and delivefed to Brenneman & Flick, or that they paid the sum named, 
but only , to show the computation,. The witness, so far as appears, 
had no knowledge of the sales or to whom made, and the witness says 
the payments were made by the personal check of Brenneman. 

The witness was asked, "Did you ever make up any statement of 
the amount owing from Brenneman & Flick to the Joshua Hendy Iron 
Works?" He answered, "I did," and also said he made them up "at 
least once a month," and "they were sent out through the United 
States mail addressed to Brenneman & Flick in the regular order of 
business." He does not say they were addressed to Brenneman & Flick 
at any particular place or address, and he does not state what those 
statemerits contained. We may in fer they contained a showing of a 
balance due, or of the entire account ; but there is no évidence they 
contained either. To constitute an "account stated," there must be 
proof that there was an account, which we hâve; that either the ac- 
count in fuU or a summary of it, or the amount of it, the balance due 
or claimed to be due, was actually rendered and came to the posses- 
sion or knowledge of the party sought to be charged, hère the défend- 
ant Brenneman, and that such party, either expressly or by long ac- 
quiescence therein, admitted the amount claimed to be due and ex- 
pressly or impliedly promised to pay same. Failure for a long time 
to object may show an admission that the account or statement is 
correct and that the balance is due. Wiggins v. Burkham, 10 Wall. 
129, 19 L. Ed., 884. See Standard Oil Co. v. Van Etten, 107 U. S. 
325, 1 Sup. et. 178, 27, L. Ed. 319 ; Eeather M. B. v. Morgan, 117 
U. S. 96, 107, 6 Sup. et. 657, 29 L. Ed. 811. If it is shown that the 
account or statement is mailed to the party sought to be charged at 
his address or place of résidence or business, the presumption follows 
that he received it. But addressing it to Brenneman & Flick and put- 
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ting it in the post office at San Francisco raises no presumption that 
it ev^r left that office, or that it went to their place of business, rési- 
dence, or post office address. The witness Behneman says, however: 

"Q. Were statementsof the accoiint sent out to Brenneman & Flick slaow- 
Ing the balance due to the Joshua Hendy Iron Works? . A. Yes. Q. How 
often were thèse statemerits sent out? A. Immediately after the flrst of each 
month from February, 1909, to and Includlng June, 1910. Q. To whom and 
where were thèse statements addressed? A. They were sent to Brenneihan 
& Fllclî at Round Mountain, Nev., up to May 7, 1909. In June and July, 
1909, they were sent to Mr. Flick and to Mr. Brenneman iudividually, a copy 
to each.. After July, 1909, they were sent to Charles Brenneman, 25 West 
Eighty-Eighth street, New York, K. ï. Q. How were thèse statements sent? 
A. By United States mail." ' 

I think that, in the absence of objection taken at the time of tak- 
ing this déposition, the fair inference and showing.is that a statement 
of some kind containing something was mailed with postage paid ad- 
dressed to défendant Brenneman at 25 West Eighty-Eighth strpet, 
New York City. Brenneman, however, says he did not receive any 
statement and was not at either place to.reçeive it or them. What the 
statement contained or shqwed does not appear unless we infer it 
was a correct statement from the books containing items, or a sum- 
raary, or results of computation. If thèse witnesses knew anything 
of the- contents of thèse statements ' sent out, it was incumbent on the 
plaintifï to show what they contained. Défendant was not called on 
to produce any statements and says he never received them. Hence 
oral évidence was compétent to show their contents; but none was 
produced. As ail accounts up to February, 1909, were paid and closed, 
it was incumbent on the plaintifï to shovi' some orders by Brenneman 
& Flick or by Brenneman or Flick after that. Brenneman says he was 
not in San Francisco to give any orders and sent no orders. There is no 
évidence he did. The plaintiff produces no évidence that Flick was in 
San Francisco or that he ordered merchandise personally after October, 
1908. ,, No written orders were produced. There is no évidence that 
Flick was at Round Mountain, Nev., to receive mail. The letter writ- 
ten July 18, 1909, in which Brenneman said, "I regret exceedingly the 
delay in the payment due you/' and signed, "C. Brenneman, for the Jef- 
ferson Mining Company," is not an acknowledgment or admission that 
he or Flick or that he and Flick owed anything personally ; nor is 
it a promise to pay any sum or balance of account personally. There 
is no évidence they or either of them were doing, or had been doing, 
business in or under that name. At the time of the first purchase and 
the running of the first account which was fully paid in January, they 
had become owners of stock in the Jefferson Gold & Silver Mitiing 
Company, and Brenneman expected to become the owner of ail or a 
controlling interest. The stock consi.sted of 1,500,000 shares of which 
Brenneman owned 192,780 shares. Flick owned some of the stock. 
He was elected gênerai manager in December, 1908. C. J. Kanrohat, 
Dixey Eee Flick, Kate Field, and a Mr. Burke were also stockholders. 
Neither Brenneman nor Flick was an officer or empowered to bind 
the company, and they did not undertake so to do. As Brenneman 
was paying bis own money for the machinery, it stands to reason he 
did not want it owned by the eompany until, at least, he had the con- 
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troUing stock. He says, however, that in October he took possession of 
the mine, that of the Jefferson company, and commencée working it 
under a lease. In Deceimber, 1908, Brenneman was elected vice prési- 
dent and chairman of the executive committee of the company. March 
29, 1909, the plaintîff company wrote Flick as gênerai manager of this 
company. , 

Mr. Brenneman admits merchandise came to the company billed 
to the Jefïerson Gold & Silver Mining Company after the first order 
was filïed, and that Flick ordered it. He also says the lease of the 
mine under which he was working it in October, 1908, ran to Wm. 
H. Macbeth, William J. Flick, and Charles Brenneman. 

If thèse men were partners, or held themselves out to be partners, 
and then continued to order goods or merchandise without notice of 
any change of that relation, and the goods were sent, and this was 
f ollowed by a bill of the goods and an account or statement of account 
showing the balance due, and it was received and acquiesced in af- 
firmatively by either partner, or by long silence or absence of objec- 
tion made within a reasonable time the court is justified in finding an 
account stated. But hère thëre is no évidence showing that any state- 
ment was sent Flick at any place where he would be likely to receive 
it. Brenneman swears he was not at the place to which the state- 
ments were sent and never i-eccived any one of them or any letter from 
the plaintiff company. There is no relîable évidence as to the con- 
tents or showing of the statements sent. It was within the power of 
the plaintiflf and its duty to do this. 

In Hatch v. Von Taube, 31 Mise. Rep. 468, 64 N. Y. Supp. 393, a 
statement, "Balance due on amount rendered $132.13," deHvered, and 
a payment of $5 made with a statement, "He was going to pay the 
whole bill," was held sufficient to submit the case to the jury. 

The property ordered after December, 1908, the purchase price of 
which is involved in this suit, Brenneman says was ordered by Flick ; 
that is, "Flick ordered." He Was then gênerai manager of the Jef- 
ferson Gold & Silver Mining Company, and as it was used' in the mine 
and shipped to that company, and the company was then running the 
mine, and the orders are not producéd or their contents shown, and 
the contents of the statements sent are not shown, and when Brenne- 
man sent the letter he signed "C. Brenneman, for the Jefferson Min- 
ing Co.," and it is not proved satisfactorily that either Brenneman or 
Flick ever received a statement of the account, I do not think the 
plaintiff has made a case oh an account stated. It has not sustained 
the burden of proof. The inferences to be drawn from facts stated 
or proved are as consistent with a sale and crédit to the Jefferson 
Company, as to the merchandise sent after December, 1908, as with 
a sale and crédit to Brenneman & Flick, and clearly the judicial mind 
cannot be satisfîed that either Brenneman or Flick ever received a 
statement of account agàinst them showing à balance due of $2,110.- 
85 or any other sum. Brenneman, writing for the Jefferson Mining 
Company, acknowledges a "payment due" ; but just what payment 
and the account to which he referred does not appear. Brenneman 
was not asked, although présent in court and sworn as a witness and 
cross-examined. Writing for the company, he is not presumed to hâve 



J08HUA HENDT IBON WORKS V. BRENNEMAN 191 

been acknowledging a personal or a partnership liability, and from 
such a letter I cannot infer an agreement to pay one. 

An "account stated" présupposes the rendering of the account show- 
ing a balance due and the receipt of the same by the party to be 
charged, and either an affirmative concession of its correctness or a 
rétention without objection for such a length of time that the law 
will imply or infer such concession. This inference may be repelled 
by showing facts inconsistent with it. The matter is well covered 
by the opinion of the Suprême Court of the United States in Wiggins 
V. Burkham, 10 Wall. 139, 131, 19 L. Ed. 884. The court said : 

"The prlnclple whlch lies at the foundatlon of évidence of this kind Is that 
the évidence of the party to whom the account is sent warrants the inference 
of an admission of its correctness. This inference is more or less strong ac- 
cording to the eircumstances of the case. It may be repelled by showing facts 
which are Inconsistent with it, as that the party was absent from home, suf- 
fering from illness, or expected shortly to see the other party, and intended. 
and preferred, to make his objections in person. Other eircumstances of a 
like character may be readily imagined." 

So in Lockwood v. Thorne, 18 N. Y. 285, 289, it is said: 

"Therè is no arbitrary rule of law which renders an omission to object In 
a given tlme équivalent to an actual agreement or consent to the correctness 
of the account thus rendered; but It is merely compétent évidence subject 
to be rebutted by eircumstances from which counter Inferenees may be drawn. 
Thus, if it should appear that the party to whom the account was rendered 
was absent from home, that would of itself account for the omission, and no 
inference could be drawn that he was satisfied with the account. So, other 
eircumstances might be shovrai, which would satisfactorily account for the 
omissiou to object In a given time." 

Hère it does not appear that Flick was at the place to which state- 
ments were sent, or that he was accustomed to receive his mail there. 
The défendant Brenneman says that he (Brenneman) was not at the 
place in Nevada to which the statements were sent, but at Carson, and 
that he was not in New York City. There is no évidence he was at 
either place, and no évidence he received a statement, unless it be the 
presumption arising from the mailing. The évidence on the subject 
of mailing is indefinite and uncertain. True the défendait did not 
attend the taking of dépositions in California; but this fact does not 
relieve the plaintiff of the obligation to make a case. I am not satis- 
fied and cannot find from the évidence that either Flick or Brenne- 
man ever received or saw any account (the subject of this action) sent 
by the plaintiff, and I am not satisfied from the évidence that any ac- 
count against them or either of them ever was sent. 

There will be appropriate findings and a judgment dismissing the 
complaint, with costs. 
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HARPvIS et ail V. XORTIIERN BLUE GRASS LAND CO. 
(Circuit Court, W. D. Wisconsin. Marcli 2, 1911.) 

1. CoiiPOKATioNS (§ 217*)--Stockiioldees— Additional Uability— Statutks 

— Construction. 

Statutes creating aûditional liabillty of stockholders are in dérogation 
of tlie common law and must be strictly construed. 

[Ed. Kote. — For other cases, see Corporations, Cent. Dlg. §§ 83.5-844 ; 
Dec. Dig. § 217.*] 

2. CoBPOKATioNs (§ 225") — Stockholdebs— Additional Liability — Articles 

OF INCOEPOEATIOS — AMENDMENT. 

St. Wis. 1898, I 1771, provides for the organization of corporations for 
a grêat nuniber of enumerated purposes, and then adds, "or for any law- 
ful business or purpose wtiatever, wtietber similar to the purposes lierein 
mentioned or not," except banking and certain other spécial subjects. 
Section 1772 déclares generally what the articles of incorporation shall 
contain relating purely to corporate f mictions, and then provides that 
they may contain such other provisions not Inconsistent vvith law as the 
corporators deeni proper to be therein inserted for the interest of the 
corporation or for the accompJishment of the purposes thereof, including, 
if desired, the duration of its existence. Held that, where a corporation 
organized for pecuniary profit adopted articles imposing no additional 
stockholders' liability, it could not by amendment make the common 
stockholders liable for an assessment to the extent of an amount equal 
to their holdings. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 8G4; Dec. 
Dig. § 225.*] 

In Equity. Suit by Harold Harris and another against the Northern 
Blue Grass Land Company. On pétition for an order directing a re- 
ceiver of défendant corporation to issue an assessment on the holders 
of the common stock of défendant corporation to pay into court the 
par value of the stock held by them. Application denied, and pétition 
dismissed. 

Richmond, Jackman & Swansen, for receiver Central Wisconsin 
Trust Co. 

Luse, Powell & Luse, for respondents Barter, Bell, Barber, Broad- 
well, Coon, Gallup, Hagestad, and Haven. 

Stringer & Seymour, for respondent Jennings. 

SANBORN, District Judge. This is a pétition by the receiver of 
the défendant for an order directing the receiver to issue a call or as- 
sessment on the holders of common stock of the Blue Grass Land 
Company to pay into court the par value of the stock held by them. 

The Blue Grass L,and Company was incorporated under the Wiscon- 
sin statutes July 2, 1906, with a capital of $500,000. The amount of 
stock now outstanding is $3-t4:,666.67'. Claims for $404,006.40 hâve 
been filed, including some claims for wages for clerks, servants, la- 
borers, and employés. Some $?0,000 claims hâve not been filed, and 
there are $150,000 in secured debts. The assets available will not ex- 
ceed $75,000. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On March 27, 1908, at a meeting of the stockhoklers of the Blue 
Grass Company, regularly called and held, the corporate articles were 
amended, among other things, as f ollows : 

"Art. 2. ïTie capital stock of said corporation shall lie $500,000, dlvided 
into â.OOO shares of $100 each. Of sald capital stock 500 sliares amouiitins 
to $5,000 sliall be preferred stock and 4,500 shares amountlug to $450,000 
shall he common stock. The preferred and the commou stock shall be Is- 
sued from tlme to time as may be determlned by the board of directors, and 
in such proportion as such board shall deein best. 

"The holders of said preferred stock shall be entitled to receive from tho 
surplus or net profits of said company for each fiscal year a dividend at the 
rate of seven per cent, per annum, payable annually before any dividend shall 
be set apart and paid to the holders of the commou stock of said company 
for such year, it belng the Intention that the common stock shall receive divi- 
dends at the same rate after such dividend on preferred stock has been paid. 
after which ail funds set aside for dividends are to be divided equally betweeu 
the two classes. 

"The common stock of said company, though paid for In full, shall be as- 
sessable to the extent of one hundred per cent, thereof and each stockholdei' 
of the common stock of said company shall be personally liable to the aniouut 
of stock held or owned by him for ail the debts. obligations and liabilities of 
said company, and such assessments and liabilities of sald commou stock- 
holders shall be enforced to such extent and in such nianner and at such 
tlmes as the board of directors of said company shall deem fit and proper." 

Three days later this amendment was filed in the office of the Sec- 
retary of State, and on April 1, 1908, in the office of the register of 
deeds of the proper county ; thus complying with the law in respect 
to fihng. Several stockholders hâve filed answers and hâve made mo- 
tions in the nature of demtirrers to the pétition, praying that the same 
may be dismissed upon the ground that the amendment of the articles 
was ultra vires. 

Section 1772 of the Statutes of 1898 of Wisconsin, in force when 
this amendment was made, reads as f ollows : 

"In order to form such a corporation the persons desiring so to do shall 
make, sign and acknowledge written articles eontaining: (1) A déclaration 
that they associate for the purpose of forming a corporation under thèse stat- 
utes, and of the business or purposes thereof. (2) The name and location of 
such corporation ; but such name shall not eontain the names of individuals 
in the nianner in which they are ordinarily used in partnership or business 
names ; no corporate name shall be held illégal because of the omission of 
the Word 'limlted.' (3) The capital stock, if any, the number of shares and 
the amount of each share. (4) The désignation of gênerai offlcers and the 
number of directors, which shall not be less than three; and the directors 
maj' be required to be classified into three classes so that one-third shall 
hold their offices for one year, one-third for two and one-third for three years ; 
în which case ail directors elected subséquent to the first shall hold their 
offices for three years except when elected or appointed to flU vacancies. (5) 
The principal duties of the several gênerai offlcers respectlvely. (6) The 
method and conditions upon which members shall be accepted, discharged or 
expelled ; and, in stock corporations, persons holding stock, according to the 
régulations of the corporation, and they only. shall be members. (7) Such 
other provisions or articles, if any, not inconsistent with law, as they may 
deem proper to be therein inserted for the Interests of such corporation, or 
the accomplishment of the purposes thereof, includlng, if desired, the dura- 
tlon of its existence." 

Section 1774 provides as follows: 

"Any corporation organized under this chapter may, at any meeting of Us 
members, by a vote of at least the owners of two-thirds of afl the stock theii 
185 F.— 13 
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outstanding, • • » unless a greater vote shall be requlred in its articles, 
amend Its articles of organizatlon so as to: Modlfy or enlarge Its business 
or purposes. Change Its name or location. Increase or dlmlnlsh Its capital 
stock. Change its offlcers or its dlrectors. Or provide anytliing which might 
hâve been origlnally provlded in such articles." 

Section 1771 provides for the organization of corporations for a 
great number of enumerated purposes. The enumeration covers about 
two pages of the Statutes, and the section concludes as f ollows : 

"Ot for any lawfiil business or purpose whatever, whether simllar to the 
purposes herein mentioned or not," except banking and some other spécial 
subjects. 

Article 11, § 1, of the Constitution provides as follows: 

"Corporations without banking powers or privilèges may be, formed under 
gênerai laws, but shall not be created by spécial act, except for municipal 
purposes, and in cases where, in the judgment of the Législature, the objects 
of the corporations cannot be obtained under gênerai laws." 

The question presented by the motions is whether the stockholders 
of the Blue Grass Company had any power to amend the articles so 
as to create such double individual liability. Prior to the adoption of 
the statutes of 1898, the concluding clause of section 1771 did not con- 
tain the words "whether similar to the purposes herein mentioned or 
not." Under the former section it was held by the Suprême Court 
that the words "or for any lawful business or purpose whatever" ex- 
tended only to things kindred to those specifically authorized by the 
statute. A corporation whose primary object was to obtain money 
from its members was held unauthorized, although its articles pro- 
vided that its purpose was to encourage frugality and economy in its 
members. State v. International Investment Co., 88 Wis. 512, 60 N. 
W. 796, 43 Am. St. Rep. 920. The amendment to section 1771 was 
suggested by the décision above referred to. There is no other statu- 
tory provision directly applicable to the case. No prohibition is f ound 
in the Statutes; but many acts hâve been passed by the Législature 
in which the ordinary presumption of a corporate organization is in- 
volved, namely, that there is no individual liability of stockholders after 
payment in full of the capital stock. There is, however, a section of 
the statute providing a double liability of stockholders in favor of 
clerks, laborers, and servants, and a like provision for double liability 
of bank stockholders and shareholders in trust companies. There is no 
allégation in the pétition that any créditer of the Blue Grass Company 
has relied upon the amendment to the articles or the double obligation 
alleged to hâve been assumed by the stockholders. The case therefore 
présents no question of estoppel or contract liability, but is confined 
to the single question whether the stockholders had power to adopt 
the amendment in question, unless the amendment in question amounts 
to a unanimous agreement among the stockholders that the corpora- 
tion may assess their stock up to its par value for the benefit of its 
creditors. Judge Thompson, in his work on Corporations, says that 
it scarcely needs judicial authority to the proposition that stockholders 
can agrée that an assessment can be levied on their stock; that they 
may voluntarily assess themselves for the betterment of the corpora- 
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tion, and such assessments are not corporate debts, but are regarded 
as assets; and that even a statute prohibiting- assessments on fully 
paid stock could not prevent the stockholders themselves f rom making 
a valid contract for an additional assessment. 4 Thompson, 4818. 
However, it seems to be clear that this case présents no question of 
contract liability because there is no allégation that any creditor knew 
of or relied upon any such agreement. It is attempted to charge the 
stockholders solely through the implied power supposed to be given 
by section 1772, and the proper filing and record of the amendment 
in the offices of the Secretary of State and register of deeds. 

It is elementary that the most characteristic feature of corporate 
existence is the exemption of the stockholder from liability. A légal 
entity called a "corporation" is created, and the shareholders simply 
own interests in the property, evidenced by their share certificates. 
Statutes creating additional liability are in dérogation of the common 
law and strictly construed. 

"To create any Indlvidual liability of members for the debt of a corpora- 
tion, a body politlc, created by law, and regarded as a légal belng, distinct 
from that of ail the members composlng It, and capable of contracting and 
belng contracted wlth as a person, Is a wlde departure from established 
rules of law, founded In considération of public policy, and depending solely 
tipon provisions of positive law. It is therefore to be construed strictly, and 
not extend beyoud the limlts to which It Is plalnly carrled by such provisions 
of statute." Shaw, C. J., in Gray v. Coffin, 9 Cush. (Mass.) 192; Lowry v. 
Inman, 46 N. Y. 119; iPollard v. Balley, 20 Wall. 520, 22 L. Ed. 376; De 
Haven v. Pratt, 223 Pa. 633, 72 Atl. 1068 ; Coffin v. Rlch, 45 Me. 507, 71 Am. 
Dec. 559; Fllnt v. Pierce, 99 Mass. 68, 96 Am. Dec. 691. 

One of the questions hère presented is whether section 1773, in de- 
claring that the articles shall contain certain specified provisions re- 
lating purely to corporate functions, authorizes the adoption of a pro- 
vision inconsistent with the gênerai theory of corporate liability. In 
other words, whether the words "such other provisions and articles, if 
any, not inconsistent with the law, as they may deem proper to be therein 
inserted, for the interests of such corporation, or the accomplishment 
of the purposes thereof," do not mean like provisions or articles, and 
whether the amendment in question is not excluded by the language 
of paragraph 7, above quoted. 

There would seem to be little doubt that such an amendment or like 
provision in the original articles would be authorized in the case of 
incorporated clubs, libraries, and other corporations whose primary 
purpose is not to make money, but require periodic payments, as ruled 
in Omaha Law Library Ass'n v. Connell, 55 Neb. 396, 75 N. W. 837. 
The question hère presented, however, relates alone to the power of 
the shareholders of strictly business corporations. In view of the 
settled rule that a shareholder's liability is inconsistent with the funda- 
mental constitution of moneyed corporations, and that the power to 
create such an obligation is in dérogation of the common law, and so 
subject to a strict construction, does section 1772 clearly authorize the 
adoption of the amendment? 

Referring to that statute, it will readily be seen that it includes only 
corporate powers, the éléments necessary to locate the company, dis- 
tinguish it from other corporations, and show clearly that it is not a 
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paiinership. There is nothing to show that the législative purpose 
took in the highly inconsistent idea of an additional shareholders' lia- 
hility. The gênerai idea was the formation of an artificial person, 
having rights and obligations similar to common-law corporations of 
like nature. Under such circumstances, the human mind tends to 
deal with the concrète, to particularize. In view of this tendency, it 
is common in such statutes to include a gênerai clause to cover like 
purposes and objects ; but such gênerai provisions are universally con- 
strued not to cover things inconsistent with the particular things men- 
tioned, and upon which the mind was fixed. In such cases it is regard- 
ed as reasonable; to conclude that the intention to give a wide range 
to such a gênerai clause is extremely improbable. If it was the pur- 
pose to permit any and ail lawful provisions, why particularize? Why 
not say, after subdivision 3, "such other lawful provisions as they 
may deem proper to accomplish the object of the corporation"? Sec- 
tion 1772 expressly covers much more than the mère corporate skele- 
ton, and deals exclusively with matters which are strictly corporate in 
their nature, To introduce an élément entirely inconsistent with the 
ordinary theory and gênerai constitution of a corporation seems en- 
tirely beyond the intent. This rule was applied to a situation much 
less clear than the présent one in the International Investment Com- 
pany décision, above cited. There are many décisions upholding pro- 
visions in corporate articles not enumerated in the governing statute; 
but they generally relate to corporate powers, not to matters incon- 
sistent with the gênerai nature and theory of corporate existence. 
The pétition should be dismissed. 



In re HARTMAN. 
(District Coiu-t, N. D. New York. February 20, 1911.) 

1. Chattei, Mortgages (§ 188*) — Validity as Aqainst Cbeditoes— Réserva- 

tion OF- RlGHT TO SELL. 

A chattei mortgage is not voici because of a provision permltting the 
mortgagor to sell the mortgaged property, provided it also requlres the 
mortgagor on making sale to i)ay ovef the proceeds and apply theni to the 
payment of the mortgage debt, and tlie niortgagee has the rlght to con- 
stitute the mortgagor liis agent to sell the property and to accoiiut and 
pay over th-e proceeds in réduction of the tlebt. 

[Ed. Note.— For other cases, see Chattei Mortgages, Cent. Dig. §§ 393- 
404; Dec. Dig. § 188.*] 

2. CnATTEL Mortgages (§ 188*) — Validity as Against Ceeditors— Réserva- 

tion OF RiGHT TO SÉLL. 

Though a provision in a chattei mortgage authorizing sale by the mort- 
gagor on unrestricted and unlimiled crédit renders the mortgage void, a 
mortgage authorizing sales by the mortgagor on crédit, but providlng that 
the whole debt should be paid within one year, does not authorize un- 
limited crédit and is valld. 

[Ed. Note. — For other cases, see Chattei Mortgages, Cent. Dig. §§ 393— 
404; bec. Dig. § 188.*] 

*For other cases seé same topic & § ncmeer in Dec. & Am. Digs. 1907 to date^ & Rep'r Indexes- 
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3. Chattel Mortgages (§ 188*) — Validity as Agaikst Cbeditors— Kesekva- 

TION OF EiGHT TO SELL. 

A chattel mortgage accompanled by an agreement between the parties, 
wbetber found in the mortgage or not, which àuthorlzes the mortgagor to 
deal with the mortgaged property as hls own and to sell it and use the 
proceeds for hls own benefît, is vold as to credltors. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 398- 
404; Dec. Dig. § 188.*] 

4. Chattbx Moetgages (§ 201*) — -Validity as Against Oreditors— Evidence. 

It Is not necessary to prove expressly an agreement permitting a mort- 
gagor of chattels to deal wlth the property as hls own, selllng It and us- 
ing for hls own benefit, but such an agreement may be Inferred from the 
acts and conduct of the parties or from the faet that the mortgagee per- 
mits a sale to be made. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. § 360; 
Dec. Dig. i 201.*] 

5. Chattel Mortgages (§ 188*) — Validitt as Against Cbeditor — Sale by 

Mortgagor. 

There may be a valld agreement by a mortgagor of chattels to sell the 
property and purchase other property wlth the proceeds, if the agree- 
ment provides that the newly purchased property Is to be brought under 
the lien of the mortgage by a renewal or by a new mortgage to seeure the 
same debt. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 3&3-- 
404; Dec. Dig. § 188.*] 

6. Bankruptcy (§ 178*) — Administration or Estate— Secpeed Claim. 

A trustée in bankruptcy representing gênerai creditors is entitled to 
take advantage of the invalidlty of a chattel mortgage glven by the bank- 
rupt on the ground that it is fraudulent as to creditors. 

[Ed. Note.^ — For other cases, see Bankruptcy, Dec. Dlg. § 178.*] 

7. Chattel Mobtgages (§ 188*) — Validity as Against Creditors— Sales by 

Mortgagor. 

Where the mortgagee of chattels permits a mortgagor to deal wlth the 
property as bis own, selling It without accounting for the proceeds, the 
mortgage cannot be upheld as a lien on any part of the mortgaged prop- 
erty. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 393- 
404 ; Dec. Dig. § 188.*] 

In the matter of Ernest H. Hartman, bankrupt. Review of the ac- 
tion of the référée in ref using to direct the, trustée to turn over certain 
property to the holder of a chattel mortgage thereon, the trustée 
claiming such mortgage was void, and also in refusing to allow proof 
of claim as a secured debt. Order approved and aflfirmed, 

John Conboy, for claimant Kepler. 
A. Raymond Cornwall, for trustée. 

RAY, District Judge. February 17, 1909, Ernest H. Hartman, the 
above-named bankrupt, was indebted to his father-in-law, WilHam 
Kepler, in the sum of $500 for money loaned about February 2, 1907, 
and Kepler had also indorsed his notes amounting to the sum of $1,- 
855 at that time, which were held or had been discounted by the First 
National Bank of the Thousand Islands. On that day, February 17, 
1909, the said Hartman gave to the said Kepler a chattel mortgage 
covering his tools, implements, merchandise, furniture, and personal 

*For otber casée see same topic & § nc;mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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property of every kind which was more particularly described in hîs 
schedule attached to the mortgage. Hartman was a mechanic and 
was also running a small store in which he had a stock of merchan- 
dise worth somewhere from $300 to $500. This mortgage in the 
schedule signed by Hartman contains this clause : 

"And I hereby agrée that (as) the Items of sald stock are sold, I will keep 
a llst of the sales and wlU pay over the proceeds to William Kepler to be 
by him applied on the indebtedness for which this mortgage Is made and on 
the notes which he has indorsed for me." 

The mortgage itself contained this clause : 

"Articles of merchandlse shall be pald for when sold, that Is, the money re- 
celved for them shall be ^ald over to William Kepler when received, and the 
whole Indebtedness shall be paid iip in one year from date hereof, that is, 
on the 17th day of February, 1910." 

This mortgage was duly filed and is valid on its face. 

The Court of Appeals of the state of New York has many times 
decided that a chattel mortgage is not par se void because of a pro- 
vision contained in it permitting the mortgagor to sell the mortgaged 
property, provided the mortgage also requires the mortgagor on mak- 
ing sales to pay over the proceeds thereof and apply them to the pay- 
ment of the mortgage debt. This is the normal and proper purpose 
of a chattel mortgage, viz., to apply the mortgaged chattels to the pay- 
ment of a mortgage debt. The mortgagee has the right to constitute 
the mortgagor bis agent for the purpose of selling the property and to 
account to and pay over to the mortgagee the proceeds of the sales in 
réduction of the debt. Brackett v. Harvey, 91 N. Y. 214, 221 ; Ford 
V. Williams, 24 N. Y. 359 ; Conkling v. Shelley, 28 N. Y. 360, 84 Am. 
Dec. 348; Miller v. Lockwood, 33 N. Y. 293; Robinson v. EUiott, 22 
Wall. 534, 22 h. Ed. 758. 

There are cases holding that any clause in a chattel mortgage which 
permits the mortgagor to sell the property on crédit, even if the col- 
lections when made are to be turned over to the mortgagee, makes the 
mortgage void. Thèse cases are not good law. If, however, the 
clause authorizing sale by the mortgagor permits unrestricted and un- 
limited crédit, the mortgage is void. This appears from the cases al- 
ready referred to. The mortgage in question, while contemplating a 
sale on crédit, did not contemplate or provide for or permit unre- 
stricted and unlimited crédit. The whole debt was to be paid within 
one year, and it follows that crédit must be limited and restricted to 
the year; otherwise the proceeds of the sales could not be applied 
to a réduction of the indebtedness. 

The difficulty in this case is that the évidence shows beyond any 
reasonable doubt whatever that the agreement between the mortgagor 
and the mortgagee was very différent from the one recited in the 
mortgage itself. A chattel mortgage given and filed is fraudulent 
and void as to creditors when accompanied by an agreement between 
the parties, whether found in the mortgage or not, which authorizes 
and permits the mortgagor to treat and deal with the mortgaged prop- 
erty as his own and to sell same and use the proceeds thereof or any 
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part thereof for his own benefît. That is what was donc in this case. 
Both the mortgagor and the mortgagee, in substance and effect, con- 
cède it. The treatment of the property and of the proceeds of sales 
by the parties to the mortgage shows that this was the agreement and 
understanding. I so find the fact to be, and the conclusion is irrésisti- 
ble. Kepler says that he did not know whether Hartman applied the 
proceeds of sales of stock on the notes or not; that Hartman said 
he would "what he could." He also says, "I knew he (Hartman) had 
to live." He also says, "Why the agreement was he was to go on and 
do work and use what stock he required." He also says that he gave 
Hartman permission to use and sell from the stock "as he required. 
This was our talk and agreement at the time of the mortgage. He 
(Hartman) turned over some of the receipts to me when I was there, 
and some he paid on the notes, présume he used some to live on." 
He also says that he gave him his consent to sell the stock the pro- 
ceeds to be turned over, but "I did not get much of it." Also, "I ex- 
pected he would sell same as any merchant." 

Hartman says, in substance, that the agreement was he was to sell, 
and to sell on crédit. He says that he ran a gênerai account and used 
money collected on accounts for the support of his family. Paid what 
he could on the notes. Used some of the proceeds of the stock to 
purchase new stock with. Replenished the stock with proceeds of 
sale. Hartman also says that from the time the mortgage was given 
to the time the pétition was filed he did not keep an accurate account 
or list of sales. Also, that Kepler knew what he was doing, and that 
he sold on crédit, and that that was a part of the agreement. 

As stated, it is apparent from the évidence given by Kepler and 
Hartman that the understanding was that Hartman was to carry on 
his business just as he had done before, doing work and using stock 
at will in doing his work as a mechanic, selling on crédit, using pro- 
ceeds of sales to replenish the stock, and, when necessary, for the sup- 
port of his family, and that he was to pay what he could from the 
gênerai proceeds of his business, work, and sales of stock on the notes. 
The resuit of this was that the mortgage was executed and put on 
record as a shield against the claims of ail creditors aside from Kepler 
and to put Kepler in a position where he could take the stock, tools, 
etc., at any time the other creditors of Hartman should undertake to 
collect their claims. Kepler never called Hartman to an account or 
required him to keep an accurate account of the sales of stock, al- 
though on two or three occasions he looked over the books. It ap- 
pears from the évidence of Kepler himself that he did not require 
Hartman to comply with the agreement written in the mortgage, but, 
on the other hand, knowingly permitted him to violate it. He never 
chided or brôught him to task for violating the written contract. In 
short, Kepler knowingly and willfully acquiesced in ail that Hartman 
did and confesses he expected him to live. This is équivalent to a 
confession that the understanding was to run the business as he had 
run it, selling stock and using the proceeds to replenish the stock, 
and with his earnings to support his family and pay what he could 
on the notes and other indebtedness. Clearly this was a fraud upon 
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creditors, and the mortgage was therefore void. Southard v. Benner, 
72 N. Y, 424, 431 ; Hangen v. Hachemeister, 114 N. Y. 566, 21 N. 
E. 1046, 5 L. R. A. 137, 11 Am. St. Rep. 691 ; 6 Cyc. 1114, and cases 
there cited. It is not necessary to prove the making of such an agree- 
ment expressïy. That it was made may be proved by the acts and 
conduct of the parties. It may be inferred even from the fact that 
the mortgagee permits such sales to be made. Hangen v. Hache- 
meister, supra, and Southard v. Benner, supra. There may be a vaHd 
agreement to sell the mortgaged property and purchase other prop- 
erty with the proceeds, provided the agreement provides that the 
newlj purchased property is to be brought under the lien of the mort- 
gage by a renéwal of sàme, or probably by a new mortgage therein, 
to secure the same debt. See Brackett v. Harvey, supra. The same 
case holds tliere may be a sale on crédit provided the notes taken, 
and undoubtedly the accounts, are to be turned over to the mortgagee 
to be applied on the debt. See, also, Brown v. Guthrie, 110 N. Y. 
435, 18 N. E. 254. Hère, however, the sales on crédit were in the 
usual way "sell same as any marchant." The accounts were treated as 
the property of Hartman, and he collected at will and used the col- 
lection as he saw fit, keeping no accurate account ; the mortgagee rec- 
ognizing that he must live and support his family, except as he was 
to apply 50 much of the proceeds "as he could" on the debt or notes 
indorsed by the mortgagee. 

If Hartman had done the things he did do without the knowledge 
or acquiescence of Kepler, no legitimate inference would obtain that 
the agreement was other than that expressed in the mortgage and its 
schedules. But the acts of Hartman were open and generally known 
to Kepler, and his statements under oath show that his understanding 
with Hartman was that the business was to be run in the usual way, 
the stock, etc., to be replenished in the usual way, and out of the pro- 
ceeds of the business, selling merchandise, making repairs and build- 
ing, and in so doing using up stock, the mortgagor was to live and 
support his family, paying what he could on the debt and notes. This 
is precisely what was done by Hartman, he confesses, and acquiesced 
in by Kepler, and he says, in substance, this was what he expected 
would be donewhen the mortgage was given. Courts will do much 
to protect innocent mortgagees against the unlawful acts of mort- 
gagors, or their acts done without their consent or acquiescence, and 
such acts should in no case be permitted to raise an inference of fraud 
or of an unlawful agreement. But when it appears that what was 
done was in pursuance of a conunon understanding and with the 
knowledge and concurrence of both the mortgagor and mortgagee, 
the conclusion is irrésistible that the parties acted pursuant to the 
agreement actually made, whatever may be f ound expressed in the 
mortgage itself. This is especially true when, as hère, there was no 
substantial performance by the mortgagor of the agreement as ex- 
pressed in the mortgage and no attempt on the part of the mortgagee 
to exact performance and no complaint that the actual agreement was 
not bçing performed. 
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The trustée representing gênerai creditors is entitled to take ad- 
vantage of the invalidity of the mortgage. Skilton v. Codington, 185 
N. Y. 80, 87, 77 N. E. 790, 113 Am. St. Rep. 885; In re Beede (D. 
C.) 138 Fed. 441. This mortgage cannot be upheld as a lien on any 
part of the mortgaged property. Russell v. Winne, 37 N. Y. 591, 97 
Am. Dec. 755; Roberts v. Victor, 130 N. Y. 585, 600, 29 N. E. 1025. 

The orders of the référée are approved and affirraed. 



TJNITED STATES r. KRSTEFF. 

(District Court, S. D. Illinois. January 13, 1911.) 

No. 13,064. 

1. Cbiminal liAW (§ 113*) — Venue— ILLEGAL Importation. 

Where an Indictment charged an Illégal importation Into the TJnlted 
States of an allen woman for an immoral purpose, prohiblted by Aet 
Cong. Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. Comp. St Supp. 1909, p. 
447), as amended by Act March 26, 1910, c. 128, 36 Stat. 263, and showed 
that the importation was complète at the port where the allen was 
landed, the venue was In that district, and could not be laid in another 
district to whlch accused and the allen thereafter went. 

[Ed. Note. — For other cases, see Crlminal Law, Dec. DIg. { 113.*] 

2. AtlÉNS (§ 56*) ILIJÎGAL iMPOKiCATION— IMMOBAL PUBPOSE. 

Mère unlawful cohabitation withln a district wlth an allen woman Im- 
ported for immoral purposes Is not in violation of Immigration Act Feb. 
20, 1907, c. 1134, 34 Stat. 89S (U. S. Oomp. St. Supp. 1909, p. 447), as 
amended by Act March 26, 1910, c. 128, 36 Stat. 203, prohibiting the hold- 
ing or attempt to hold any allen woman or glrl for Immoral purposes In 
pursuance of an illégal Importation; Congress having no jurlsdictlon to 
control the morals of allen women withln the United States, unless In 
Eome manner connected wlth unlawful importation. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. | 56.*] 

S. Aliens (§ 59*) — Importation— Immobal P0eposes— Keeping, Mainxain- 

ING, AND OONTKOLLING — InDICTMENT. 

Under Act Cong. Feb. 20. 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. 
Supp. 1909, p. 447), as amended by Act March 26, 1910, c. 128, 36 Stat. 
263, prohibiting Importation of allen females for immoral purposes, and 
declarlng that whoever shall hold or attempt to hold any allen woman 
or girl for such purpose In pursuance of such Illégal Importation shall, 
on a conviction, be conflned in prison, etc., counts in the indictment al- 
leging an illégal importation into the Drilted States, and that thereafter 
défendant, withln the district, kept, maintained, controlled, and sup- 
ported the female claimed to hâve been illegally imported for immoral 
purposes "in pursuance of such illégal importation," were not demur- 
rable. 

[Ed. Note. — ^For other cases, see Aliens, Dec. Dig. { 59.*] 

i. ÂLIENS (§ 59*) ILLEGAL IMPOETATION— UNLAWFUL PUEPOSE. 

An indictment for keeping, maintaining, controlling, supporting, or har- 
borlng an alien female pursuant to an illégal importation for an Immoral 
purpose, fllleging that such purpose was unlawful cohabitation and adul- 
tery, suffldently charged that the purpose was Immoral, in violation of 
Act Cong. Feb. 20, 1907, c. 1134, 34 Stat 898 (U. S. Comp. St. Supp. 1909, 
p. 447), as amended by Act March 26, 1910, c. 128, 36 Stat. 263, prohibiting 

im . .. — . ■■ - . . — ..— ■■ M — — _ __ . _ ^ 

*ror otlier cases see same topic & S numbbb Id Dec. & Am. Digs. 1907 to date, & Rep'r ludezes 



202 185 FEDERAL REPORTES 

thé keéiiing, etc., In any house, etc., for the purpose ot prostitution, or 
for any other laimoràl purpose, of any woman or girl after she shaU hâve 
entered the United States. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 59.*] 

Anton Krsteff was indicted for violating the immigration act and 
demurred. Demurrer to third and fourth counts overruled, and ac- 
cused convicted. 

W. A. Northcott, U. S. Atty., and H. A. Converse and J. H. Story, 
Asst. U. S. Attys. 

Gray Herndon and Oscar J. Putting, for défendant. 

HUMPHREY, District Judge. Anton Krsteff, a native of Bulgaria, 
was indicted under section 3 of the immigration act of February 20, 
1907 (Act Feb. 30, 1907, c. 1134, 34 Stat. 899 [U. S. Comp. St. Supp. 
1909, p. 450]), as amended March 36, 1910 (Act March 26, 1910, c. 12'8, 
§ 2, 36 Stat. 364). 

The indictment consisted of four counts. Défendant demurred to 
the indictment, and at the close of the testimony moved to instruct the 
jury to find the défendant not guilty. The substance of the four counts 
is as follows : The first count charges the illégal importation into the 
United States f rom Bulgaria by the défendant Krsteff of an alien wo- 
man for an immoral purpose, describing it. The second count charges 
the illégal importation into the United States, and that, in pursuançe 
of the illégal importation, he unlawfully cohabited with her within the 
jurisdiction of this court. The third count charges the illégal importa- 
tion into the United States for an immoral purpose at Galveston, Tex., 
and that the défendant proceeded from thence to Madison, 111., in the 
jurisdiction of this court, and that in pursuançe of such illégal impor- 
tation for an immoral purpose he did hold the said alien woman in a 
house at Madison, 111., in the jurisdiction of this court, for an immoral 
purpose, and describing it. The fourth count charges the unlawful 
importation at Galveston, Tex., for an immoral purpose, and that in 
pursuançe of.said illégal importation he held, controlled, maintained, 
and supported the said alien woman at Madison, 111., within the juris- 
diction of this court, for an immoral purpose, describing it. 

The first count is insufficient, for the reason that under the act of 
February 20, 1907, the importation into the United States was complète 
at the port of Galveston, Tex., and the venue was properly in that dis- 
trict. 

The second count is insufficient for the same reason, and also be- 
cause it charges unlawful cohabitation in the district, and the fact of 
unlawful cohabitation with an alien woman would not be a violation 
of the act in question. 

Counsel for the défendant urged that the third and fourth counts 
are controlled by the décisions in Keller v. U. S., 213 U. S. 138, 29 
Sup. et. 470, S3 L. Ed. 737, and in Ex parte Lair (D. C.) 177 Fed. 789. 
They argued that the reasons laid down in thèse cases, the holding of 
the alien woman in this district, and the maintaining, controUing, and 
supporting of her in the district, in pursuançe of an illégal importa- 

"For other cases see same toplc & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion, are merely matters of police régulations reserved to the states, 
and net a matter over which Congress has any power to legislate, and 
are therefore unconstitutional, and for those reasons the demurrer 
should be sustained, and the motion to direct a verdict be given. An 
examination of the Keller and the Lair Cases convinces me that they 
do not control the charge as made in thèse last two counts. In the 
Keller Case the clause of the act of February 20, 1907, then before the 
court, and the one upon which the indictment was drawn, was as fol- 
lows : 

"Wlioever shall keep, maintain, control, support, or harbor in any house 
or other place, for the purpose of prostitution or for any ottier immoral pur- 
pose, any allen woman or girl, within three years after she shall hâve en- 
tered the United States, shall, in every such case, be deemed guilty of a 
felony, and on conviction thereof , be imprisoned not more than flve years, and 
pay a fine of not more than five thousand dollars." 

The clause of the act upon which the third count in this indictment 

is drawn is as follows: 

"Whoever shall hold, or attempt to hold, any alien woman or girl, for any 
such purpose, in pursuance of sueh illégal importation." 

The purpose is set.out in the first clause of the section. 

It will be readily seen that the clause in this section upon which the 
décision in the Keller Case was decided does not contain the words, 
"in pursuance of such illégal importation," but, in the absence of thèse 
words, the act attempts to make it a felony to "keep, maintain, con- 
trol, support, or harbor in any house or other place, for the purpose 
of prostitution, or for any other immoral purpose, any alien woman or 
girl, within three years after she shall hâve entered the United States." 
The clause of this section, as it read at that time, made it a felony fur 
the keeper of a house of prostitution to keep in his house for the pur- 
pose of prostitution any alien woman within three years after her com- 
ing to the United States, no matter how good a woman she might hâve 
been when she came, and regardless of the fact that the keeper knew 
of her coming, or for what purpose she came. This is nothing more 
nor less than an attempt on the part of Congress to control the mor- 
als of ail alien women for a period of three years after coming to the 
United States, and to control the dealings of the millions of people in 
the United States with alien women along certain lines for a period of 
three years. It is clear that Congress has no such power, unless by 
apt words of the statute those dealings shàll relate and hâve connec- 
tion with some matter of importation which is made unlawful by Con- 
gress, and the matter of the unlawful importation shall be known to 
the party sought to be charged. 

The matter of the dealings of ail of the people in the United States, 
foreigners and natives, with each other, when it relates to those deal- 
ings, and nothing more, upon a cfuestion of morals or good conduct, 
is a matter over which Congress has no control to punish as a crime, 
but is a matter exclusively reserved to the states. The matter of im- 
portation into the United States of foreigners is a matter exclusively 
within the power of Congress to control and regulate, and that control 
and régulation can be made to apply to dealings with those foreigners 
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in the United States, when those dealings relate to and hâve to do with 
the matter of importation. 

In the Keller Case, page 147 of 213 U. S., page 473 of 29 Sup. Ct. 
(53 L. Ed. 737), the court speaking upon this subject, and having be- 
f ore it the clause above quoted, says : 

"As to the suggestion that Congress bas the power to punish one assisting 
In the Importation of a prostitute, It is enough to say that the statute does 
not Include such a charge, the indlctment does not make it" 

And it might be added the testimony does not show it. I find noth- 
ing in the Keller Case that in any way controls the case at bar. 

Ex parte Lair (D. C.) 177 Fed. 789, was a hearing on a writ of ha- 
beas corpus. 

The four counts upon which a conviction was had are set forth in 
substance on page 791, as follows: 

"The flrst count of the Indictment charges, In substance, that the petitioner 
* * * in the Eastern Division of the Northern District of Illinois unlawfully, 
willfully, and knowingly imported Into the United States, for the purpose of 
prostitution, and unlawfully, willfully, and knowingly dld hold, to wit, from the 
Ist day of January, 1906, nntil the 15th day of July, 1907, in pursuance of 
such illégal Importation, in their certain house of prostitution there situate, 
etc., in said clty of Chicago, for the purpose of prostitution, a certain alleu 
woman named Marie Peuroy, who was then a citizen of the Eepublic of 
France, withhi three years after she had entered the said United States, and 
that she came to, and entered, the United States within three years prior 
thereto, against the peace and dlgnlty," etc. 

"Second count charges that the petitioner In the year 1906, and from that 
time untll the 15th day of July, 1907, at Chicago, in said district, unlawfully, 
knowingly, and willfully held for the purpose of prostitution In pursuance of 
an Illégal importation for the purpose of prostitution in the house of prosti- 
tution, at the designated street in said clty, the said Marie Peuroy, who was 
then a citizen of the Republic of France, within three years after she had 
entered the said United States, and that she camé to, and entered said Unit- 
ed States within three years prior thereto," etc. 

The third and fourth counts are practically the same as the second 
count, above quoted. On page 793 the court says: 

"It is conceded on the part of the United States attorney, representlng 
the government, that, In so far as the last three counts of the Indictment are 
concerned (this includes the second count above quoted), the judgment or 
sentence is invalid, aud void, as held by the Suprême Court in the cases of 
Keller v. United States, and UUman v. United States, 213 U. S. 138 [29 Sup. 
Ct. 470, 53 L. Ed. 737], * * * for the reason that the offense against pub- 
lic morals for holding a person In a house of prostitution pertains to the 
police power of the state, and It Is not within the competency of Congress 
to regulate or prohibit the same." 

The Lair Case was decided shortly after the décision in the Keller 
Case, and the United States attorneys who contested the matter before 
the learned judge evidently had not properly read and understood the 
décision in the Keller Case, or they never would hâve conceded the 
last three counts in the Eair Case to be framed under an unconstitu- 
tional statute. If, in presenting the law to the court, the United States 
attorneys admitted that the second, third, and fourth counts of the Lair 
indictment were bad under the Keller décision, and thèse counts con^ 
tained practically the charge as set forth in the second count above 
quoted, then there was nothing léft for the court to consider but the 
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first count of the indictment. It will be noted that this count is divided 
into two parts — the first part charging the unlawful importation into 
the United States for the purpose of prostitution, etc., and the second 
part with holding in pursuance of said illégal importation in a certain 
house for the purpose of prostitution a certain alien woman, etc. 

This second part of the first count is the same charge as is contained 
in the last three counts (conceded by the United States attorneys to 
be demurrable), so it is évident that the learned judge never considered 
this second part of the charge in the first count, but based his opinion 
upon the charge made in the first part of the first count, that being a 
charge of unlawful importation, and the act of importation having been 
complète under the first clause of section 3 of the act of February 30, 
1907, the court decided that the venue was at the port of entry, and 
not in the district where the case was tried, or, if it was decided upon 
the second part, it must hâve been held bad for the reason conceded 
by the United States attorneys as to the last three counts. 

The court, on page 793 of 177 Fed., says : 

"Looking at the flrst count (wUch count charges the importation and the 
holding) by its four corners, it Is manifest that the Inteudment of the pleader 
was to charge the petitioner wlth the oftense of holding and harboriiig the 
said woman in Chicago for the forbldden purpose within three years after 
she had entered the United States." 

The fourth count charges the unlawful importation at Galveston, 
Tex., and that in pursuance of such illégal importation the défendant 
kept, maintained, controlled, and supported the said alien woman for 
an immoral purpose within the jurisdiction of this court; the immoral 
purpose being described. 

After the décision by the Suprême Court in the Keller Case, the 
Congress on March 26, 1910, amended this act by adding to the lat- 
ter clause the words "in pursuance of such illégal importation." The 
importation of an alien woman for an immoral purpose, having been 
made unlawful by the act of February 20, 1907, and being in eflfect 
at the time the défendant brought this woman into the United States, 
and it having been made an offense by the amendment of March 26, 
1910, to keep, maintain, control, or support in pursuance of such illégal 
importation, then to keep, maintain, control, or support an alien woman 
for an immoral purpose who had been imported unlawfully under the 
provisions of the act of February 20, 1907, after this amendment was 
in effect, was a matter within the power of Congress to control and 
regulate by statute, and Congress having so acted, then the keeping, 
maintaining, controlling, or supporting of an alien woman in a house 
for an immoral purpose in pursuance of such illégal importation after 
the amendment of March 26, 1910, was a violation of the act as 
amended, and subjected the défendant to indictment. 

Upon the question as to whether the facts set forth in the indictment 
show the holding, keeping, maintaining, or controlling to be for an 
immoral purpose, within the meaning of statute, to wit, "the purpose 
of unlawful cohabitation and adultery," and directly charging the com- 
mission of thèse acts, it is enough to quote f rom the Suprême Court in 
United States v. Bitty, 208 U. S. 400, 401, 28 Sup. Ct. 398, 52 U Ed. 
543: 
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"But the last statute (February 20, 1907) on which the Indlctment rests 
is, we hâve seen, dlrected agalnst the Importation of an alien woman 'for 
the purpose of prostitution, or for any other immoral purpose,' and the in- 
dlctment distinctly charges that the défendant imported the alien woman in 
question 'that she should Uye with him as his concubine' ; that is, in illicit 
intercourse, not under the sanction of a valid or légal marriage. Was that 
an Immoral purpose within the meaning of the statute? * • * Now the 
addition In the last statute of the words 'or for any other immoral purpose,' 
after the *ord 'prostitution,' must hâve been made for some practical object. 
Those added words show beyond question that Congress had In vlew the pro- 
tection of soelety agalnst another class of alien women other than those who 
might be brought hère merely for purposes of 'prostitution.' " 

And on page 402 of 308 U. S., page 399 of 28 Sup.Ct. (52 L. Ed. 
543): 

"We must assume that In uSing the words 'or for any other immoral pur- 
pose,' Congress had référence to the views commonly entertained among the 
people of the United States, as to what is moral or immoral In the relations 
between man and woman in the matter of such intercourse." 

Page 403 of 208 U. S., page 399 of 28 Sup. Ct. (52 L. Ed. 543) : 

"The statute in question, It must be remembered, was intended to keep 
out of thls country immigrants whose permanent résidence hère would not 
be désirable or for the common good." 

The acts set forth in the indictment charge the holding, keeping, 
maintaining, or controlling to be for an immoral purpose within the 
meaning of the statute. 

For the reason stated, the demurrer to the third and fourth counts is 
overruled. 

NOTE.— Trial by jury. "Verdict guilty, and défendant sentehced to penlten- 
tiary at Leavenworth, Kan., for two years, and flned $100 and costs. 



THE EDNA. 

(District Court, S. D. Alabama, S. D. January 3, 1911.) 

No. 1,272. 

1. Maritime Ljens (| 17*) — ^Fédéral Statute— Cokstrtjoiion. 

Act June 23, 1910, c. 373, 36 Stat. 604, relating to maritime liens, and 
supersedlng state statutes on the subject, is not rétrospective, and does 
not affect liens which accrued under a state statute prior to its approval. 

[Ed. Note. — ^For other cases, see Maritime Liens, Dec. Dig. § 17.*] 

2. Maritime Liens (§ 49*) — State Statute— Limitation of Time tob Bbing- 

iNG Suit. 

Under Code Ala. 1907, §§ 4791, 4792, giving a lien on domestic vessels 
for work done thereon or supplies furnished, but providlng that proceed- 
ings for the enforcement of the lien must be commence! within six 
months after the demand hecomes due, the time within which suit must 
be brought is of the essence of the right to a lien, which is lost if the lim- 
itation is dlsregarded. 
[Ed. Note. — ITor other cases, see Maritime Liens, Dec. Dig. § 49.* 
Création of maritime lien by state laws, see note to The Electron, 21 
C. O. A. 21.] 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admîralty. Suit by the Mobile Coal Company and others against 
the tug Edna. On exceptions by libelant and intervening petitioners 
to report of the commissioner on their respective claims. Exceptions 
overruled. 

Brooks & Stoutz, for Mobile Coal Company. 

Inge & McCorvey, for R. Mellett & Co. 

Pillans, Hanaw & Pillans, for intervener Mary A. Walsh. 

TOULMIN, District Judge. The claims of the Mobile Coal Com- 
pany and of R. Mtellett & Co. are for supplies alleged to hâve been 
furnished the tug Edna at Mobile, the home port of the vessel, and 
the home of her owners. Said claims are asserted as liens on said ves- 
sel under the statute of this state. 

The claim of the Mobile Coal Company îs for $794.25, and the com- 
missioner allows $563.25 of it, disallowing $231.30, which he finds to 
hâve been due for coal furnished more than six months before pro- 
ceedings to enforce the lien claimed were commenced. To the disal- 
lowance by the commissioner of said $231.30 the coal company by its 
counsel excepts. He contends that the act of Congress passed on June 
33, 1910 (36 Stat. 604, c. 373), leaves the enforcement of the lien 
created by the state statute and the question of limitation on the same 
to be governed by the gênerai admiralty law. I do not agrée with this 
contention of the learned counsel. My opinion is that the act of June 
23, 1910, has no effect on, or application to, this claim, but tTiat the 
limitation contained in the state statute applies to the enforcement of 
the lien hère sought. 

The act of June 23, 1910, is, by its terms, prospective in its opéra- 
tion. It provides that the act "shall not be construed to affect the 
rules of law now existing * * * in regard to lâches in the en- 
forcement of liens on vessels or in regard to priority or rank of liens." 
Such, however, would be its construction in the absence of said provi- 
sion, tested by the gênerai rules for construing statutes, United States 
V. Atchison, T. & S. F. R. Co. (C. C.) 142 Fed. 177; United States 
V. Jackson, 143 Fed. 783, 75 C. C. A. 41; United States v. Colo- 
rado & N. W. R. Co., 157 Fed. 321, 85 C. C. A. 27, 15 L. R. A. (N. 
S.) 167. There is nothing in the act to indicate or suggest that Con- 
gress intended to give a rétrospective opération to it; but, on the 
contrary, it expressly provides that it shall supersede the provisions 
of ail state statutes conf erring liens on vessels, etc. — when it, of course, 
became a law by approval^on June 23, 1910. 

In the case of The Harrisburg, in 119 U. S. 199, 7 Sup. Ct. 140, 30 
L. Ed. 358, it is held that a statute creating a new légal liability, with 
a right to a suit for its enforcement, provided the suit is brought with- 
in the time limited by the statute, and not otherwise, the time within 
which the suit must be brought opérâtes as a limitation of the liability 
itself as created, and not of the remedy alone. It is a condition at- 
tached to the right to sue at ail. The case of The Harrisburg, referred 
to, was a suit in rem brought to recover damages for the death of a 
person caused by the négligence of a steamer, etc., in a sound of the 
sea near the coast and in the state of Massachusetts. The steamer 
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belonged to the port of Philadelphia, Pa. The suit was brought there 
in the District Court of the United States. The statutes of Pennsyl- 
vania provided that an action may be maintained and recovery had for 
damages thus accruing, and that action shall be brought within one 
year after the death, and not thereafter. The court below gave judg- 
ment against the steamer, and, among others, for the following reason : 

"The rlght of the libelant does not dépend upon the statute law of either 
the States of Jlassaehusetts or Pennsylvania, and the limitation of one year 
in thèse statutes does not bar this proceeding." 

"The statutes create a new légal liability, with the right to a suit for its 
enforcement, provided the suit is brought within 12 months, and not other- 
wlse. The time within which the suit must be brought opérâtes as a limita- 
tion, of the liability itself as created, and not of the remedy alone. It is a 
condition attaehed to the right to sue at ail. No one will prétend that the 
puit in JPennsylvania, or the indictment in Massachusetts, could be main- 
tained if brought or found after the expiration of the year, and it would 
seem to be clear that, if the admiralty adopts the statute as a rule of right 
to be administered within its own jurisdiction, it must take the right sub- 
ject to the limitations which hâve been made a part of its existence. It mat- 
ters not that no rights of Innocent parties bave attaehed during the delay. 
Time bas been made of the essence of the right, and the right is lost if the 
time Is disregarded. The liability and the remedy are created by the sa me 
statutes, and the limitations of the remedv are, therefore, to be treated as 
limitations of the right." The Harrisburg, 119 TJ. S. 214, 7 Sup. Ct. 147, 30 
L. Ed. 33k' 

The décision in Bear Lake Irrigation Co. v. Garland, 164 U. S. 1, 
17 Sup. Ct. 7, 41 L. Ed. 327, cited by counsel, is not in conflict with 
the opinion in The Harrisburg Case. The case in 164 U. S. 1, 17 Sup, 
Ct. 7, 41 L. Ed. 327, involved the right of sale of property to obtain 
payment of money due. The remedy consisted in taking certain pro- 
ceedings by which the sale was to be accomplished. Prior to the ar- 
rivai of the time when one of the steps was to be taken there was an 
altération of the statute by which the time to take that step might be 
enlarged. The court held that this was not an altération of the right 
or of the remedy, nor did it in any way afïect either ; that the remedy 
itself remained untouched, or unafïected by such altération. The case 
of Campbell v. Holt.llo U. S. 620, 6 Sup. Ct. 209, 29 L. Ed. 483 (also 
cited), held that: 

"The repeal of a statate of limitation of actions on Personal debts does 
not, as applled to the debtor, deprive him of bis property without due pro- 
cess of law." 

Neither of thèse cases applies, in my opinion, to the case hère. In 
the state statute time bas been made of the essence of the right to a 
lien, and the right is lost if the time is disregarded. The right and 
the remedy are created by the same statute, and the limitation of the 
remedy is, therefore, to be treated as 3.. limitation of the right. Such, 
as I understand it, is the ruling by the court in the Harrisburg Case, 
supra. The state statute déclares — ■ 

"a lien on any ship,' steamboat, or otber water craft * * • that may be 
built, repalred, fitted, furnished or supplied within the state, for worli done 
or suppUes furnished by any person within this state in and about such 
building, repairing, furnishlng, supplying, etc., in préférence to other liens 
therèon for debts contracted by and owing from the owners thereof. 
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"Proeeedings to enforce sucb lien must be commenced within six months 
after demand becomes due ; and unless commenced within tliat time, the 
lien is lost." 

Code Ala. 1907, §§ 4791, 4792. 

Prior to the enactment of this statute there was no lien given by 
Ihe gênerai maritime law on a domestic vessel for supplies furnished 
her in her home port. This statute created a new légal liability giving- 
such lien, with the limitation of six months within which it must be 
enforced. There has been no repeal or abrogation of that statute until 
the act of June 23, 1910, by express terms superseded it. 

My opinion is that none of the exceptions to the report of the com- 
missioner are well taken. They are overruled, and said report is in 
ail things confirmed ; and it is so ordered. 



YOUNG V. DALET. 
(Circuit Court, K. D. New ïork. March 6, 1911.) 

1. CosTS (§ 246*) — SuRETY— Liability. 

Tlie surety on a bond on appeal from the United States Circuit Court 
to the Circuit Court of Appeals. conditioned on the payment of ail costs 
that may be ad.1udged, is liable for the costs In both courts on the final 
judgment entered on the mandate of the Circuit Court of Appeals, award- 
ing the costs in the Circuit Court of Appeals and confirming the award of 
costs in the Circuit Court. 

[Kd. Note.— For other cases, see Costs, Cent. Dig. §§ 947-950; Dec. 
Dlg. § 246.*] 

2. Costs (§ 246*) — Surety— Ljability. 

An affldavit in opposition to an application by plaintlff for an order 
dlrectlng the snrety on the appeal bond of défendant and appellant to 
pay costs, made on information and belief, wlthout dlscloslng the sources 
of information or grounds of belief, that the .judgment has been assigned 
to the sollcitors of plaintlff, is not proof of the assignment, and will not 
defeat the application. 

[Ed. Note. — For other cases, see Costs, Cent Dlg. §§ 947-950; Dec. 
Dig. § 246.*] 

3. Limitation or Actions (§ 39*) — Recovbry op Costs. 

Under Code Civ. Proc. N. Y. §§ 382-388, preseriblng limitations of ac- 
tions not on sealed instruments or on judgments of courts of record, and 
providing that the perlod of limitations not provlded for shall be 10 years, 
an application for an ordev directing the surety on a bond on appeal from 
the Circuit Court to the Circuit Court of Appeals to pay costs on the af- 
firmanee is barred In 10 years. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
190-211 ; Dec. Dig. § 39.*] 

Action by William H. Young against Dennis Daley. There was a 
judgment of the Circuit Court of Appeals, affirming a judgment of 
the Circuit Court, and plaintlff applied for an order directing the Fidel- 
ity & Deposit Company of Maryland, surety on the appeal bond of de- 
fendant and appellant Dennis Daley, to pay costs. Granted. 

Application for an order directing the Fidelity & Deposit Company 
of Maryland, surety on appeal bond of défendant and appellant Den- 
nis Daley, conditional, it is claimed, to pay the sum of $31.70 costs of 

•For other cases Bee same topio & § kvmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
185 F.— 14 
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appeal to the Circuit Court of Appeals, and the further sum of $185.36 
costs awarded to the plaintif! in the Circuit Court, in addition to $350 
damages, and from which judgment of the Circuit Court an appeal was 
taken to the Circuit Court of Appeals (120 Fed. 1023), and interest on 
such costs. 

Frank C. Curtis, for the motion. 
O'Brien, Boardman & Platt, opposed, 

RAY, District Judge. The plaintiff recovered judgment in the Cir- 
cuit Court on the 35th day of February, 1902, against the défendant for 
$350 damages and $185.36 costs, and the défendant took an appeal 
therefrom to the Circuit Court of Appeals, where the judgment was 
affirmed, with $31.70 costs of appeal, and thereupon the judgment of 
that court was made the judgment of the Circuit Court on the 29th dày 
of February, 1904. No part of the costs in either court has been paid, 
although exécution was issued and returned unsatisfied. The conten- 
tion of the Fidelity & Deposit Company of Maryland, surety for the 
défendant and appellant on the bond hereafter referred to, is that it 
is liable only for the costs of the appeal, $31.70, and interest. The 
bond on appeal from such judgment was for $500, and dated July 14, 
1903. The bond, duly executed, recited the above judgment of the 
Circuit Court and proceeded : 

"Aiid whereas, the above-named défendant hath prosecuted his appeal to 
the United States Circuit Court of Appeals for the Second Circuit to reverse 
in part the final judgment and decree rendered in the above-entitled suit 
by the Circuit Court of the United States for the Northern District of New 
York: Now, therefore, thé condition of this obligation is that if the above- 
named Dennls Daley shall prosecute his said appeal to efCect and answer ail 
costs that may be adjudged or awarded against him, if he shall fail to make 
good his plea, then thls obligation to be void; otherwise to remain in fuU 
force and virtue." 

Daley did prosecute his appeal, but having been defeated, and the 
judgment below affirmed, he has failed to pay the costs in the Circuit 
Court of Appeals, and also those awarded in the Circuit Court, and 
as to which the judgment was affirmed. The obligation of the bond 
is to "pay ail costs that may be adjudged or awarded against him." It 
is not limited in terms to the costs awarded against him in the Circuit 
Court of Appeals as costs of the appeal, nor is it, in express terms. 
made to cover the costs awarded in both courts. However, "ail costs 
adjudged ot awarded against him" fsaid Daley) are to be paid. 

In Expanded Métal Company et al. v. Bradford et al. (C. C.) 177 
Fed. 604 (citing The Schooner Joseph B. Thomas (D. C.) 158 Fed. 
559), Judge Holland held that such a bond covers the costs in both 
courts. To the same efïect are Persons v. Wirgman (C. C.) 140 Fed. 
307, and McClaskey et al. v. Barr et al. (C. C.) 79 Fed. 408, 413. 
The final judgment or order entered on the mandate of the Circuit 
Court of Appeals not only awarded against the défendant the costs- in 
the Circuit Court of Appeals, but confirtned the award against him of 
the costs in the Circuit Court, and so the costs in both courts were 
finally awarded against him and come within the language "ail costs 
adjudged or awarded against him." The bond was not limited to costs 
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"in the Circuit Court of Appeals" awarded against him, and I do not 
see how the court can read those words into the bond. In the absence 
of authority to the contrary, and I am not cited to any, I think I should 
follow the décisions referred to. 

The bond is under seal, and I do not think that the statute of limi- 
tations applies to prevent a recovery on the bond. It is said in the 
opposing affidavits, on information and behef, solely, and without stat- 
ing any sources of information or grounds of belief that the judgments 
hâve been assigned to Mosher & Curtis, who were solicitors for the 
plaintiflf. This is not proof of such assignment. However, the sum 
^ecured to be paid by the bond is to be paid to "the said William H. 
Young, his certain attorney, executors, administrators, or assigns," etc. 
The statute of limitations is no défense to this application. By section 
382, Code of Civil Procédure, certain actions not on sealed instruments, 
or on judgments of courts of record, must be brought within six years. 
Limitations of a shorter period are prescribed in sections 383 to 387, 
but none of them apply to actions upon sealed instruments or on judg- 
ments of courts of record. Section 388 provides that the period of 
limitation in actions not provided for in the preceding sections shall 
be ten years. Therefore the ten-year period applies hère. Of course, 
this bond was not security for the damages awarded. 

The motion is granted, but Young, Mosher & Curtis, and Frank C. 
Curtis should unité in a satisfaction of the claim and tender same. 



STEOMBERG-CARLSON TEI.EPHONB MFG. CO. r. SIMMONS. 
Il 

(Circuit Court, N. D. Georgla. February 14, 1911.) 

Refobmation or Insteuments (§ 19*) — Mutual Mistakk. 

Where parties to a contract, embraced In notes executed by one of the 
parties to the other, both Intended that a provision should be Incor- 
porated thereln, maklng the entire debt shown by the notes payable if 
there should be a fallure to pay any Installment of principal or interest, 
and such provision was omitted by a mistalie of the scrlvener, the con- 
tract veould be reformable on the ground of a mutual mistalie of facts. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. i§ 74-78; Dec. Dig. § 19.*] 

In Equity. Bill by the Stromberg-Carlson Téléphone Manufactur- 
ing Company against C. Jérôme Simmons. On demurrer to the bill. 
Demurrer overruled. 

Hardeman, Jones, Callaway & Johnston, for complainant. 
Reuben R. Arnold, for respondent. 

NEWMAN, District Judge. This case is before the court on a de- 
murrer to the complainant's bill. 

The main purpose of the bill was to hâve a reformation of a con- 
tract embodied in certain notes executed and delivered by the défend- 
ant to the complainant company. The bill shows that two notes were 
given, each falling due in installments, at considérable intervais, and 

*ïT«r other cases see same topic & i ncubeb in Dec. & Am. Dlgs. 1907 to data, & Bep'r iDdezei 
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both parties întended that there should be embodied in the notes the 
provision which was contained in a previous agreement between them 
that: 

"On the nonperformance of any of the conditions tiereln named, or on the 
nonpayment of any of the installments of interest or principal as same shall 
fall due, as hereinabove provlded, thls whole obligation shall Immedlately be- 
•come due and payable and the sald Stromberg-Carlson Téléphone Mauuîactur- 
ing Company, its président, or trensurer, Is hereby glven full power and au- 
thority to sell and assign and deliver the whole or any part of the above- 
named security, or any substitute therefor, or any addition thereto," etc. 

It is alleged thatthis provision, mailing the entire indebtedness 
shown by the notes due and payable if there should be a failure ^o 
pay any installment of principal or interest, was omitted from the 
notes by a mistake of the scrivener, that it was a mutual mistake, and 
that both the complainant's représentative, acting for it in tâking the 
notes, and C. Jérôme Simmons, in signing the notes, believed at the 
time the same were executed and accepted that they contained this pro- 
vision. It is said that it was either the excusable mistake of the com- 
plainant's représentative, who prepared the notes, in dictating the same 
to a stenographer, or the mistake of the stenographer in transcribing, 
the notes, by which this provision was omitted, and that Simmons, in 
signing the same, acted upon the belief that this provision was con- 
tained in the notes. It is averred : 

"Your orator Is advised and believes, and so avers, that said C. J. Simmons 
did not dlscover the omission of the clause hereinabove referred to from said 
notes, but believed that said notes were in strict accordance wlth the terms 
of sald agreement and so Intended." 

It is then averred that, if Simmons knew ôf the omission of this 
clause from the notes and failed to call complainant's attention to the 
same, he was guilty of a fraud which would justify the reformation 
of the notes. 

It is further alleged that Simmons, after the failure to pay some of 
the installments as they matured, in writing referred to the whole 
amount of the notes as being due ; this in a letter to the complainant, 
in the following language: 

"I hand you herewlth $6,000.00 par value of gold mortgage bonds of the 
Atlanta Tel. & Tel. Ce, to be held by you as additional collatéral to my 
past due notes aggregating $139,921.57." 

The bill has recently been amended, and some of the allégations re- 
ferred to are contained in the amendment, which amplifies somewhat 
the allégations of the original bill and contains more definite and spé- 
cifie allégations as to the mutual mistake of the parties. This alléga- 
tion is contained in the amendment : 

"Thls provision occuples the space of just one Une in the sald agreement, 
and would hâve occupied the space of just one Une in said notes ; and your 
orator avers that the same was omitted from sald notes wlthout intention ou 
the part of sald McCann (plaintifC's représentative closlng up the transaction 
and taking the notes) ; and your orator can only explain the omission by 
the suggestion that either sald McCann in dictating said notes to his stenog- 
rapher sklpped one Une in readlng from said agreement, or said stenographer 
skipped one Une in transcribing his sténographie notes. Such an occurrence 
is not unusual." 
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The bill States a case justifying the reformation of this contract if 
the allégations contained therein shall be properly proven. It seems 
to me immaterial as to what had been donc with référence to the agree- 
ment between the parties antedating the notes, provided it was the 
intention of both parties that a certain thing contained in that papcr, 
or in any paper, should be embodied in the notes which are the sub- 
ject-matter of this proceeding. Complainant could hardly be charged 
with lâches, taking the allégations of the bill to be strictly true, as we 
must on this demurrer. 

It is conceded by both parties, as, of course, it must be, that a mutual 
mistake of fact is a well-recognized ground for reformation of a con- 
tract, and this bill, it seems to me, clearly states a case of such mutual 
mistake of fact. 

The demurrer to the bill must be overruled. 



lu re HOUGHTON WEB CO. 

(District Court, D. Massachusetts. March 26, 1910.) 

No. 14,903. 

1. Bankbuptcy (§ 166*) — Préférences— Transfers— Knowledge of Ceedi- 

TORS. 

A transfer of assets by a bankrupt to a creflltor within four montbs 
prier to bankruptcy, though witU intent on the bankrupt's part to prefer 
the creditor, is not a voldable préférence, unless the creditor had reasou- 
able cause to belleve that a préférence was intended, or unless the proof 
shows that the creditor knew or ought to bave known the substantial 
truth concernlng the bankrupt's flnancial condition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 255; Dec. 
Dig. § 166.*] 

2. Bankruptcy (§ 303*) — Préférences — Intent to Prefer — Crbditor's 

Knowledge— Evidence. 

Evidence held insufficient to sustain a flnding that a creditor of a 
bankrupt had reasonable cause to believe that an alleged preferential 
transfer within four months prior to adjudication was intended as a 
préférence by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

In the matter of bankruptcy proceedings of the Houghton Web 
Company. On pétition to review an order of a référée allowing the 
claim of the Wachusett National Bank. Affirmed. 

Lyman K. Clark, trustée, pro se. 
Ralph W. Robbins, for creditor. 

DODGE, District Judge. The trustee's objection to the allow- 
ance of this claim is that the creditor has not surrendered, and bas 
not been required to surrender, what he contends to bave been a 
préférence, voidable under section GOb of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3445]) 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 19C7 to date, & Rep'r Indexes 
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as amended in 1903 (Act Feb. 5, 1903, e. 487, § 13, 33 Stat. 799 [U. 
S. Comp. St. Supp. 1909, p. 1315]). 

The transfer claimed to hâve been a préférence was made on Feb- 
ruary 15, 1909, within four months before the fîHng on May 18, 1909, 
of the creditor's pétition whereon the adjudication in this case was 
made. 

On February 15, 1909, the créditer bank held three notes given it 
by the bankrupt. Neither of the notes was then due. Two of them, 
each for $3,000, are the notes now offered for proof. The third note 
was for $1,000. It also held a note for $600, payable on demand, 
given it by the bankrupt January S9, 1909, and a note for $225, pay- 
able on demand, given it by the bankrupt February 4, 1909, and as 
collatéral for the two notes last mentioned it held a note for $1,950 
given the bankrupt by the American Narrow Fahric Company, a con- 
cern which had been buying from the bankrupt most of its manufac- 
tured product. At the bankrupt's request, on February 15, 1909, it 
discounted the note last mentioned, applying the proceeds to the pay- 
ment of the two demand notes for $600 and $225 and the note for 
$1,000. There remained of the proceeds about $125, which it paid 
over to the bankrupt in cash. 

About $1,825 belonging to the bankrupt was thus transferred to 
the creditor now seeking the allowance of its claim. It is not disputed 
that the bankrupt was insolvent at the time. Nor is it disputed that 
the effect of the enforcement of the transfer will be to enable this 
credit-or to obtain a greater percentage of its debt than any other of 
such creditors of the same class. If the transfer was intended to 
give a préférence, and the creditor had reasonable cause to believe 
it SQ intended, the trustee's objection to the allowance of the claim 
must prevail. 

As to the bankrupt's intent, the referee's finding is that it was not 
only insolvent but hopelessly insolvent at the time ; its condition then 
not differing materially from that disclosed by the schedules which 
it bas since filed. Thèse showed liabilities amounting to $32,378.46 
in ail, against assets amounting to $7,934 only. If thèse facts stood 
by themselves, they might charge the bankrupt with an intent to pre- 
fer, because of the presumption that it knew, as it ought to hâve 
known, its own insolvent condition. Though the bankrupt's ofiEicers 
testified before the référée that they believed it solvent at the time, 
the référée found that there was no ground for their belief, that they 
must hâve been absolutely mistaken, and that they must hâve been 
doing business in such a way that they did not know whether they 
were making or losing money. But he further found that the bank- 
rupt's officers believed that they could continue its business and pay 
its debts and that their intention was to do so, though their hopeful- 
ness was not justified. 

Whether or not on thèse facts it can properly be held that there 
was an actual intent on the bankrupt's part to prefer this creditor 
(Hardy y. Gray, 144 Fed. 922, 75 C. C. A. 562), it is clear that the 
creditor cannot be said to bave had reasonable cause to believe such 
a préférence was intended, unless the évidence shows that it knew, 
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or ought to hâve known, the substantial truth as to the bankrupt's 
financial condition. Actual knowledge of the facts on its part is not 
charged by the trustée. He contends that there are circumstances 
shown which put the bank upon inquiry and render it chargeable 
"with the knowledge which would hâve been obtained by due inquiry. 
The circumstances relied on are as f ollows : 

On January 15, 1909, a check for $1,595, drawn by the bankrupt 
upon its deposit at the bank, went to protest. The bankrupt's treas- 
urer testified that the check was given in anticipation of funds ex- 
pected to arrive before the check should be presented, that the bank 
had been so informed, and that the check was taken care of within 
a very few days. The payée of the check attached the bankrupt's 
deposit, but the suit and attachment were promptly disposed of. 

The loan of $600 obtained January 29, 1909, was stated when it 
was obtained to be for the purpose of enabling the bankrupt to pro- 
vide for a pay roll. The deposit of the note for $1,950 as collatéral 
for this loan was the first instance of any loan to the bankrupt upon 
collatéral. Upon the previous notes then held, for $7,000 in ail, there 
was an indorser, accepted as satisfactory by the bank, who is again 
referred to below. 

The loan of $235 obtained February 4, 1909, was also stated at 
the time to be for the purpose of providing for a pay roll. The note 
given on that occasion was not signed, as ail the others had been, 
by the bankrupt's treasurer. In his absence it was signed by the in- 
dorser of the notes for $7,000, who was the treasurer's father-in-law 
and signed the note as "acting treasurer." 

Later in February, 1909, apparently before February loth, another 
check drawn by the bankrupt went to protest, but the amount of this 
check was only $10, and the matter was promptly settled by payment 
of that amount in cash to the payée of the check. 

The treasurer's father-in-law, who indorsed the notes for $7,000, 
represented the bankrupt also in the transactions with the bank on 
February 15th. It was he who made the arrangements for the dis- 
count of the note held as collatéral and the application of its proceeds, 
and he received on the bankrupt's behalf the balance of $125. 

At the time, this bank was doing ail the debtor's banking. 

In the opinion of the référée the above were not "facts and cir- 
cumstances with respect to the debtor's financial condition * * * 
such as would put an ordinarily prudent man upon inquiry," and 
therefore charge the bank with knowledge of ail facts which such 
inquiry might reasonably be expected to disclose. Although satisfied 
that the debtor was short of funds and evidently without sufficient 
capital with which to do business, the référée took into account also 
the further facts that the bank wâs not pressing for payment of any 
of its notes, there was no apparent reason why it should hâve urged 
payment of the $1,000 note, the proposai to pay it came f rom the bank- 
rupt and was accepted in the ordinary course of business, the bank 
did not insist, as it might bave donc, upon applying the $125 paid 
the bankrupt in cash to its remaining indebtedness, the représentations 
made by the debtor were that it was doing a good business, running 
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night atîd' clay on orders, and making $400 to $500 a month, and there 
was no dispute: that it did for a considérable time run night and day, 
dispose of its product, and do a good business ta outward appearance^ 

I ,am unable to discover in the facts found and the évidence re- 
ported any suffiçient reason for disagreeing with the referee's opin- 
ion. It is urged that the bankrupt's treasurer had no authority to 
pledge the note for $1,950, and that his father-in-law as "acting treas- 
urer" had no authority to sign the note for $235 or agrée that it 
also should be secured by the $1,950 note as collatéral. The bank- 
rupt's by-laws were ofïered to support this contention. The ques- 
tions thtjs raised seem to me immaterial, as they seemed to the réf- 
érée. It is urged that the agreement to pledge the $1,950 note was 
improvident. But, if this be true, it amounted at most to one more 
indication to the bank of what the other facts relied on plainly in- 
dicated to it, i. e., that the debtor was having difficulties in meeting 
some of its obligations as they became due. 

DifiSculties of that character might, of course, be of so serions a 
nature and might come to the bank's knowledge with such f requency 
that they wovild put the bank on inquiry as to assets and liabilities, 
notwithstanding the favorable indications regarding the debtor's busi- 
ness and financial backing, and notwithstanding the fact that there 
had been no failure on the debtor's part in meeting its obligations to 
the bank. I do not think the existence of any such state of facts is 
satisfactorily established by what appears in this case. 

The referee's order allowing the claim is therefore approved and 
affirmed. 



JOHîv^SON V. RIDLEY et al. 
(Circuit Court, N. D. Georgia, W. D. December 30, 1910.) 

Torts (§ 26*) — Action Against Joint Défendants— Pleading. 

Wliere two défendants are sued iointly In tort, the déclaration Is in- 
sufflcient, where it coutains no allégation tendlug to show that défend- 
ants acted jointly in the matter eoniplained pf. slnce a verdict could not 
lie obtained against them jointly, for the whole of whieh both and each 
of them would be llable. 

[Ed. Note. — For other cases, see Torts, Dec. Dig. § 20.*] 

At Law. Action by W. A. Johnson against W. A. Ridley and an- 
other. On demurrer to the déclaration. Demurrer sustained, unless 
plaintifif amends in a certain respect within 30 days. 

T. T. Miller and W. H. Gurr, for plaintiff. 

S. Holderness, F. S. Loftin, and L. C. Slade, for défendants. 

NEWMAN, District Judge. This is an action by thé plaintitï 
against the défendants for malicious prosecution, in that, it is com- 
plained, a bill of indictment was obtained against the plaintiff for lar- 
ceny, in the superior court of Heard county, Ga., at the instance of the 
défendants. The claim is that the défendants were the prosecutors in 

•Fgr other cases eee same topic & § numbee in Dec. & Am. Digs. 1307 to date, & Kep'r Indexe i 
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the action, which resulted in the indictment and the arrest of the 
plaintiff. It is further alleged thàt the indictments were subsequently 
noile prossed, and the prosecutions were malicious and without reason- 
able or probable cause. 

There is a demurrer to the déclaration on several grounds, among 
others that there is a misjoinder, in that the two Ridleys are sued in 
one action, without any allégation whatever that they conspired or 
agreed together or acted in concert in the alleged unlawful act. 

I hâve caref ully read the somewhat lengthy déclaration for the pur- 
pose of ascertaining if there is any allégation in it or any language 
which could be construed as charging concerted action on the part of 
thèse défendants, but there is nothing of the sort in the déclaration. 
If there be such connection, it must be gathered, if at ail, from the 
fact that the suit is brought against the two. 

The déclaration further allèges that the indictment charged the de- 
fendant with entering a certain storehouse of Ridley & Partridge, a 
fîrm composed of W. A. Ridley, W. D. Ridley, Ben Partridge, Lee 
Partridge, and Walter Partridge, and unlawfully taking, stealing, and 
carrying away therefrom certain shoes and certain boxing axes, of 
the value of $200, the personal goods of the said Ridley & Partridge, 
and that the défendants, the two Ridleys, were members of the firm 
of Ridley & Partridge; each of the Ridleys testifying before the grand 
jury in the case and causing the indictment to be returned as true by 
the grand jury. 

It might be true, if there were sufficient facts set forth to show that 
the institution of the prosecution was in furtherance of the partner- 
ship interests, that a case might be made against the firm of Ridley & 
Partridge; the Ridleys appearing, even according to this déclaration, 
to hâve gone before the grand jury because of the wrong done to the 
firm. But the spécial ground of demurrer, which, it seems to me is 
controlling, is the failure to allège in any way joint action on the part 
of the Ridleys, the two défendants. It is, of course, true that persons 
participating in a tort such as this would be liable both jointly and sev- 
erally; but where they are sued in one action, there certainly should 
be some allégation which tends to show that they acted jointly and 
together in the matter complained of. 

There may be some authorities looking to the contrary, but the suit, 
being in Georgia, should be in conformity with the pleading and prac- 
tice recognized in this state. In Cheney et al. v. Powell, 88 Ga. 639, 
15 S. E. 750, this is stated in the opinion, which is pertinent hère: 

"To the ground of demurrer alleglng a misjoinder of parties, It Is suffi- 
cient to reply that the action is in tort, and the déclaration allèges a con- 
splracy. In such cases it is optlonal with the plaintiff to sue ail the con- 
spirators, or one of them only, and recover the entire damages from that one. 
Cooley, Torts, 124, 125, 133." 

In Page v. Citizens' Banking Company, 111 Ga. 73, 36 S. E. 418, 51 
L. R. A. 463, 78 Am. St. Rep. 144, the court says this : 

"As it -was distinctly alleged in the pétition that the partnership, the in- 
dividual members thereof, and Rogers, the sherifC, confederated and conspired 
together for the purpose of injuring the plaintifC in Instituting and carrying 
on the prosecution which was the foundation of the action, there was no 
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merlt In a demurrer that there was a mlsjoinder of the parties défendant. 
Cheney v. Powéll, 88 Ga. 629, 634 [15 S. B. 750]." 

There being nothing whatever in the déclaration to show any joint 
action on the part of the two défendants, and nothing whatever to in- 
dicate that they might not hâve acted separately and each for himself, 
a verdict on the déclaration could not be obtained against them jointly 
for the whole of which both and each of them would be liable. 

The demurrer upon this ground must be sustained, unless the plain- 
tif! can properly amend in this respect, for which purpose formai order 
sustaining the demurrer will be withheld for 20 days from this date. 



THE PBINCBSS. 

(District Court, D. Maryland. January 12, 1911.) 

Maritime Ijens (§ 25*)— Martland Statuts— Supplies for Vessel— "Mate- 
rials Fttbnished in the Bquipping of a Vessel." 

Consumable supplies furnislied to a vessel, suoli as gasoline for a motor 
boat, are not within Code Pub. Gpn. Laws ild. 1904, art. 63, § 43, givins 
a lien on domestic vessels "for materials furnisbed or work done In tlie 
building, repairing or equlpplng the same." 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 31- 
36 ; Dec. Dig. § 25.* 

For otlier définitions, see Words and Phrases, vol. 5, pp. 4409-4413. 

Maritime liens created by state laws, see note to The Electron, 21 
0. C. A. 21.] 

In Admiralty. Suit by the National Oil Company against the power 
boat Princess. Decree for respondent. 

E. Walter Robinson and Arthur D. Poster, for libelant. 
William A. Wheatley, for respondent. 

MORRIS, District Judge. This is a libel against the power boat 
Princess to recover the price of gasoline supplied to the beat during 
August, September, and October, 1909, in the port of Baltimore. 
The libelant claims a lien by virtùe of the Maryland boat lien statute, 
and having duly filed its claim, in accordance with the requirements 
of the statute, within six months after furnishing the gasoline, it 
now, by this proceeding fîled January 17, 1910, seeks to enforce its 
claim of lien. 

The boat was a domestic vessel, whose home port was Baltimore 
and whose owners réside in Maryland. The gasoline was furnished 
to the boat in Baltimore for her regular trips on the Chesapeake Bay 
during 1909. The act of Congress relating to liens on vessels for 
repairs, supplies, and necessaries, which was not approved until June 
33, 1910, bas no application. 

I will assume that the gasoline was furnished on the crédit of the 
vessel, and will cohsider only whether under the Maryland statute 
there is a lien given for such consumable supplies as gasoline to be 

*For other cases see same topic & i nvmbjsb in Dec. & Am. Digs. 1907 ta date. & Rep'r Indexea 
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used up in running the engine of a power boat. The Maryland stat- 
ute gives a lien on ail domestic vessels "for materials fumished or 
work donc in the building, repairing or equipping the same." Code 
Pub. Gen. Laws 1904, art. 63, § 43. The question to be decided is : 
Does the gasoline fumished as needed to run the gasoline engine of 
such a boat corne within the reasonable meaning of the words "ma- 
terials furnished in the * * * equipping" of the boat, as those 
words are f ound in the statute ? 

It must be apparent that the words "materials furnished or work 
donc in the building, repairing or equipping" of a boat refer most 
naturally to those additions to the structure or completion of a vessel 
which are not in their nature such as are consumed f rom day to day. 
Consumable things are more properly called "supplies," such as food 
and water for the crew, oil for the lamps, and fuel for cooking; and 
the meaning of the statute is made more évident by its further provi- 
sion in section 44 that no person shall be entitled to a lien "unless 
within six months from the commencement of the building, repairing, 
equipping or refitting of such boat or vessel" he shall file in court 
a sworn statement of his account. This language is inapplicable to 
a claim for current consumable supplies. 

Prior to the act of Congress of June 33, 1910, there was no lien 
for supplies or materials furnished to a vessel in her home port, 
except as given by the local state statute, and whether such a lien 
oxists is to be determined solely by référence to the state statute. 
The Vigilant, loi Fed. 747, 81 C. C. A. 371. I am clearly of opinion 
that consumable supplies, such as gasoline, are not within the lien 
given by the Maryland statute. It was decided by Judge Bond in 
Milbourne v. Schooner Daniel Augusta, 3 Hughes, 464, Fed. Cas. 
No. 9,540, that under this same Maryland statute groceries furnished 
a vessel were not within its terms. 

The libel will be dismissed. 



In re KYLE et al. 

In re SWEETZER. 

(Olroult Court, D. Massachusetts. December 22, I&IO.) 

Nos. 690, 7,811. 

COUETS (1 280*) — Appellate Jdeisdiction— Detekmination. 

The détermination of its own jurisdiction bas generally been le^t to 
the appellate court Itself, and the Circuit Court will not refuse to allow 
an appeal for want of jurisdiction thereof in the Circuit Court of Ap- 
peals. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 81&-818; Dec. 
Dig. § 280.*] 

In the matter of Elbridge L. Sweetzer, bankrupt. Pétition by War- 
ren Ozro Kyle and another to revise rulings of the District Court was 

'For other cases see same topic & i nxjmbeb in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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dismissed,: and they apply for allowance of appeal to the Circuit Court 
of appeals. Appeal allowed. 
See, also, 181 Fed. 617. 

Warren Ozro Kyle, pro se. 

Fred Joy, for petitioner Dowse. 

Hollis R. Bailey, for Hammond and others. 

LOWELL, Circuit Judge. Thèse were proceedings under the bank- 
ruptcy act of 1867 (Act March 3, 1867, c. 176, 14 Stat. 517). The as- 
signées filed a pétition in this court to revise the rulings of the Dis- 
trict Court, which held them Hable to the bankrupt estate for certain 
sums of money. The court dismissed the assignées' pétition, and they 
hâve in due form sought the allowance of an appeal from this court 
to the Circuit Court of Appeals. The respondents object to the allow- 
ance of the appeal on the ground that, under the circumstances stated, 
no appeal lies from the Circuit Court to the Circuit Court of Appeals ; 
the décision of the Circuit Court being final. The point of law in- 
volved in the décision of the District Court and of this court concern- 
ing the assignées' liability to the bankrupt estate is important and 
doubtful. To prevail in their objection, the respondents must per- 
suade this court of two propositions : 

First, that the petitioners hâve no right to the appeal which they 
seek; second, that this court, if so persuaded, should refuse to allow 
the appeal. 

1. If this court was to pass generally upon the petitioners' right of 
appeal, it would probably décide that none exists. The Court of Ap- 
peals for this circuit appears to hâve held thus in Huntington v. Saun- 
ders, 73 Fed. 10, 18 C. C. A. 409. That the décision in Huntington 
v. Saunders is against them in the case at bar the petitioners do not 
seriously dispute, but they suggest that the décision has been in ef- 
fect overruled by later décisions of the Suprême Court. I am un- 
able to find any conflict between thèse cases and Huntington v. Saun- 
ders. If the question was before the court under ordinary conditions, 
I should hold that the petitioners had no right to an appeal. 

2. To refuse allowance, this court must be persuaded, not only that 
the Circuit Court of Appeals is without jurisdiction of this appeal, 

'but also that the Circuit Court should pass upon the limits of that ju- 
risdiction. No case has been cited in argument where this court has 
refused to allow an appeal for want of jurisdiction thereof in the Cir- 
cuit CoUrt of Appeals. Generally, at least, the délimitation of its own 
jurisdiction has been left to the appellate court itself, and, under ordi- 
nary conditions, there it belongs. Convenience makes for this prac- 
tice. If an appeal is allowed where the appellate court is without ju- 
risdiction thereof, the respondent may move the appellate court to 
dismiss the appeal for want of jurisdiction. If, on the other hand, 
the appeal is denied where it should hâve been allowed, the appellant 
must seek a writ of mandamus from the appellate court directing fhe 
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allowance. The former proceeding is the less cumbrous method of 
deciding the question raised. 

Without holding that the rule above stated is of universal applica- 
tion, I hold that in the case at bar the appeal should be allowed. 



ASHON 7. BOARD OF COM'RS FOR PROTECTION OF BIRDS, GAME, 

AND FISH et al. 

(arcuit Court, E. D. Louisiana. February 14, 1911.) 

No. 13,843. 

1. STATTJTES (§ 110*) — ^VALIDITT— PLtTBALITT Oï OBJECTS. 

Acts La. 1910, Nos. 132, 245, regulating the taklng of flsh from the 
navigable waters of the state, is not objectlonable as embracing more 
than one object. 

[Ed. Note. — For other cases, see Statutes, Dec. Dlg. § 110.*] 
2..CoNSTiTuTiaNAL LiAW (§ 236*) — Régulation of Fish— Statutes. 

Acts La. 1910, Nos. 132, 245, regulating the taking of fish from the 
navigable waters of a state, was a proper exercise of police power, and 
was not objectlonable as discriminatory. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent Dlg. § 704; 
Dec. Dlg. § 236.»] 

8. CONSTITUTIONAL LAW (§ 230*) — DISCRIMINATION— LiCENSES. 

Acts La. 1910, No. 245, § 8, imposing a llcense fee on persons engaged 
in fishlng for market in the navigable waters of a state, does not Impose 
a hlgher llcense fee on citlzens employing both résident cltizens and un- 
naturallzed alien résidents of Louisiana as llshermen than is imposed on 
cltizens employing only citizen servants. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dlg. § 687; 
Dec. Dlg. § 230.*] 

4. CoNSTiTUTioNAL Law (| 320*) — DuB Pbocess or Law — Fish Nets— De- 
struction. 

Acts La. 1910, No. 245, J 9, authorlzing any game warden to seize and 
destroy unllcensed fish seines without a notice to the owner or an op- 
pôrtunlty to défend against such proceeding, was unconstitutional, as 
deprivlng such owner of his property without due process of law. 

[Ed. Note.— For other cases, see Constitutlonal Law, Cent Dlg. § 771; 
Dec. Dlg. § 320.*] 

In Equity. Suit by John Ashon against the Board of Commissioners 
for the Protection of Birds, Game, and Fish, and others, to restrain 
the enforcement of Acts I^a. 1910, Nos. 132, 245. Decree for com- 
plainant. 

E. H. McCaleb, for complainant. 
Amos 1,. Fonder, for défendants. 

POSTER, District Judge. John Ashon, a résident citizen of Lou- 
isiana, engaged in the business of catching sait water shrimp, brings 
his bill of complaint on behalf of himself and ail persons similarly 
situated against the Board of Commissioners for the Protection of 
Birds, Game, and Fish, a commission created by the laws of I_,ouisiana 
and charged with the enforcement of the fish and game laws, to en- 
join it from putting into opération certain of thèse laws, to wit: 

*For otber cases ses same toplc & i nvmbëb in Bec. &. Âm. Digs. 1907 to date, & Bep'r ludeses 
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Acts Nos. 132 and S45 of the General Session of the Législature oî 
1910. A gênerai demurrer was filed to his bill, and subsequently, by 
stipulation, it was agreed that the demurrer be treated as an answer, 
and the case be submitted to the court on final hearing upon the plead- 
ings, afBdavits, and papers on file. 

The plaintiflf allèges that said acts are void as the Louisiana Lég- 
islature under guise of exercising the poHce power has passed what 
are in reality revenue acts, which are conflicting and discriminate 
against him as a citizen, and which, if enforced, will deprive him of 
his property without due process of law and of the equal protection 
of the laws in violation of the fourteenth amendment of the Consti- 
tution of the United States. He also allèges said acts are void because 
embracing more than one object foreign to each other in violation of 
thé Constitution of Louisiana. I do not find the acts complained of 
embrace more than one object, and I am satisfied the Législature had 
the power to pass them, so it is immaterial what its intention was in 
so doing. 

Plaintiff complains that by section 8 of Act No. 245 he will be com- 
pelled to pay a much higher license than is imposed on other citizens, 
because he employs both résident citizens and unnaturalized foreign 
résidents of Louisiana. I do not think that section of the act will 
bear such interprétation, and it will be time enough to complain when 
the officers of the state attempt to so construe it. In so far as the 
acts are ambiguous and conflict, I must assume that the défendants 
will so administer them as to discriminate against no one, and injunc- 
tion will not lie until a proper case is presented. 

As to section 9 of the act, authorizing the arbitrary seizure and 
destruction of unlicensed seines by any game warden, it would appear 
that, if the threat alleged is carried out, plaintiff would be deprived 
of his property without due process of law. The défendants rely 
upon the case of Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499, 
38 L. Ed. 385, which upholds the constitutionality of an analogous 
New York statute, but I do not consider it fits the instant case. In 
the New York case ail seines were prohibited, and the question of li- 
cense did not appear. Under the Louisiana law a seine would not be 
a nuisance of itself, but would become so if the license tag was not 
attached. Furthermore, plaintiff's seines are allegèd to be of consid- 
érable value, some $450 apiece, and I am inclined to think that to 
permit their seizure and destruction in the summary manner author- 
ized by the act would be violative of his rights. 

There will be a decree in favor of the complainant, perpetually en- 
joining the défendants, their agents, and employés from arbitrarily 
seizing and confiscating or destroying the plaintiff's seines, but reserv- 
ïng to the défendants their right to enforce the said acts of the Légis- 
lature in any lawful manner, costs of court to be paid by défendants. 
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LŒONG MOW V. BOARD OF COM'ES FOR PROTECTION OF BIRDS. 
GAME, AND FISH et al. 

(Circuit Court, E. D. Loulslana. February 14, 1911.) 

No. 13,842. 

1. Tbeaties (§ 11») — MosT Favobed Nation Claubb— Fishkbieb— "RiGHts." 

The most favored nation clause of the Chinese treatles provlding that 
dtlzens of foreign nations shall hâve the same privilèges and rights, and 
shall not be charged aliy hlgher imposts or duties than those pald by na- 
tive citizens, does not include the rlght to taie flsh from the tlde vraters 
of a State. 

[Ed. Note.— For «ther cases, see Treatles, Cent. Dlg. 1 11 ; Dec. Dlg. § 11.» 
For other définitions, see Words and Phrases, vol. 7, pp. 6220-6223; 
vol. 8, p. 7790.] 

2. Trbaties (§ 11*) — Régulation— RiQHT to Fish— Natuee and Scope. 

The right to take flsh from the tlde waters of a state Is a property 
rlght and not a mère privilège of dtizenship, and, since the tltle to the 
bed of ail tlde waters in the state is in the state as trustée for Its citi- 
zens, the state may impose such conditions on the right to take flsh 
therefrom as it sees fit, netwithstanding the license fee exacted from 
aliens Is hlgher than that required of its own citizens. 

[Ed. Note. — For other cases, see Treatles, Cent. Dig. § 11; Dec. Dlg. 
§ 11.*] 

In Equity. Suit by Leong IVIow against the Board of Commissioners 
for the Protection of Birds, Game, and Fish, and others, to restrain the 
enforcement of Acts La. 1910, Nos. 132 and 245. Decree for com- 
plainant. 

E. H. McCaleb, for complainant, 

Amos L. Fonder, for Board of Commissioners and others. 

POSTER, District Judge. The bill in this case présents practîcally 
tht same questions as the Matter of John Ashon v. Board of Commis- 
sioners, etc. (previously decided) 185 Fed. 221, with the exception that 
the plaintifï is a subject of the Emperor of China, and contends that 
Acts Nos. 245 and 132 of the Législature of Louisiana, Session of 
1910, discriminate against him, in violation of the treaties between 
China and the United States. He relies principally upon the most 
favored nation clause of the Chinese treaties, and refers to various 
treaties with European nations, ail of which provide that citizens of 
foreign nations shall hâve the same privilèges and rights and shall 
not be charged any higher imposts or duties than those paid by native 
citizens. 

I do not find that the rights contemplated by the gênerai terms of 
said treaties include the right to fish ; in f act, the right of fishing has 
been usually the subject of spécial treaties. The state, as trustée for 
its citizens, owns the beds of ail tide waters in its jurisdiction, the 
waters themselves, and the fish in them. The right to fish is a prop- 
erty right, and not a mère privilège of citizenship. McCready v. Vir- 
ginia, 94 U. S. 395, 24 L. Ed. 248. 

It is clear to my mind that the treaties relied on by plaintiff do not 
prevent the state of Louisiana from prohibiting a subject of the Em- 

*Far oUier cases see same topic & i nvubeb tu Dec. & Am. Digs. 1907 to date. & Rep'r In&exes 
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peror of China from fishing in tlie waters of the state at ail. So it 
necessarily follows that, if permission is granted, the state càn im- 
pose any condition it secs fit, notwithstanding the Hcense fee exacted 
may be higher than that required of its own citizens. 

The same reasoning, however, applies to this case as to the Ashon 
Case with regard to the threatened seizure of the plaintiff's seines. 
Therefore there will be a decree in favor of the complàinant perpetu- 
ating the injunction prohibiting the board and its officers from sum- 
marily seizing or confiscating of destroying the seines and other para- 
phernalia named in the bill. In ail other respects the injunction will 
be dissolved, costs of court to be paid by défendants. 



In re BEBREE & WOLF. 
(District Court, E. D. Pennsylvanla. February 28, IDll.) 

No. 2,283. 

Bankbuptcy (§ 132*) — Trustée— Removal—Validitt. 

An order of tlie référée in bankruptcy, removlng the trustée of a bsiulv- 
rupt, not approved by the judffe possessing sole power to remove, is void, 
and tlie remainder of the order appointing a new trustée, and a subsé- 
quent order directing the original trustée to turn over the assets to the 
new trustée, are ineffectuai. 

[Ed. Note.^ — For other cases, see Bankruptcy, Dec. Dig. § 132.*] 

Proceedings in bankruptcy against Berree & Wolf. Removal of 
Thomas A. McAvoy as trustée by the référée, and the appointment of 
a successor, adjudged void. 

Charles B. Harding, for substituted trustée. 

J. B. McPHERSON, District Judge. Thomas A. McAvoy was 
qualified as trustée of the bankrupts on August 8, 1905. On January 
86, 1910, the référée removed him and appointed a new trustée. This 
action has never been passed upon or approyed by either judge of this 
district, and as gênerai order No. 13 provides that a trustée "shall be 
removable by the judge only" it follows that the order of January 
26th was on its face coram non judice, and therefore void. As a nec- 
essary conséquence the remainder of that order appointing a new 
trustée, and the subséquent order of March 15, 1910, directing Mc- 
Avoy to turn over to the new trustée the assets that came into his 
liands under the appointment of 1905, must also fall as having no lé- 
gal foundation. Thèse two orders are therefore f ormally set aside ; 
but, as the referee's certifîcate sets forth sufficient reasons for an 
inquiry into the conduct of McAvoy as trustée, a rule is ngw granted 
upon him returnable Mafch 13, 1911, at 10 a. m., before the District 
Court in room 310, to show cause why he should not be removed as 
trustée, at which time a hearing upon the rule will be had. If the 
trustée desires to file an answer, he may do so on or before March 
5th. Service of the rule to be made on or before March 4th. 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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TEXAS & P. RY. CO. v. LACET. 

(Circuit Court of Appeals, Fifth Circuit February 21, 1911.) 

No. 2,071. 

1. Appeal and Eebob (§ 193*) — Objections— Waivek. 

An objection that a pétition for négligent cleatU of plaintlfE's son does 
not sliow tliat tlie son was unmarried or cWldless. wittiin Rev. Civ. Code 
La. art. 2315, as amended by Act No. 71 of 1884. giving the primary rlght 
of action for négligent death to decedent's minor chlldrea or widow, 
cornes too late when flrst presented on error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1226- 
1240; Dec. Dig. § 193.*] 

2. Parties (§ 70*) — Defet^ses— Capacity to Sue. 

An exception to plalntifE's capacity to sue must be pleaded before Issue 
joined. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. §§ 117-121; Dec. 
Dig. § 76.*] 

3. Evidence (§ 67*) — Presumptions— Continuance of Celibact. 

Under the rule that a condition shown to exlst at a given time is pre- 
sumed to continue until the contrary is shown, a boy 18 years old, for 
whose death suit Is brought by his father, is presumed to hâve remained 
unmarried, withln Rev. Civ. Code La. art. 2315, as amended by Act No. 
71 of 1884, giving the primary right of action for négligent death to dece- 
dent's minor children or widow. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §| 87, 88, 103; 
Dec. Dig. I 67.*] 

4. Caekiers (§ 320*)— Passengebs— Fall from Platfoem— Négligence— Jurt 

Question. 

Whether a carrier was négligent toward a passenger kllled by falling 
from a crowded car platform held, under the évidence, a jury question. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 320.*] 

5. Carriers (§ 347*) — Passengers— Fall pbom Car Platform— Contribu- 

tory Négligence— ,Tury Question. 

Whether a passenger killed by falling from a crowded car platform 
was gullty of contributory négligence held, under the évidence, a jury 
question. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 347.*] 

6. Appeal and Error (§ 1002*) — Revievi'— Findings— Conclusiveness. 

Finding of négligence on conflicting évidence should not be disturbed 
on review. 

lEd. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 3935- 
3937 ; Dec. Dig. § 1002.*] 

7. Carriers (§ 280*) — Ciiartered Trains— Injurt to Passenger— Liabilitt. 

That the excursion train from whieh a passenger was crowded and 
killed was chartered by a priva te person did not relieve the Company 
from liàbility for the death, where its employés were in charge of the 
train, and the charter contract authorlzed the conductor to prevent over- 
crowding. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 280.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by John Lacey against the Texas & Pacific Railway Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

•For other cases see same topic fi § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
185 F.— 15 
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Bernard J. Mayer and Chas. Payne Fenner (Howe, Fenner, Spencer 
& Cocke, on the brief), for plaintiff in error. 

Armand Romain and Frank B. Thomas (Zengle, Thomas & Suthon, 
on the brief), for défendant in errror. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action by John Lacey, plain- 
tiff below, against the Texas & Pacific Railway Company, défendant 
below, to recover damages for the déath of his son, Noyd Lacey. At 
the close of the évidence the défendant asked the court to direct a 
verdict in its favor. But the court refused the motion. The défendant 
asked a spécial charge, which was also refused. The case was sub- 
mitted to the jury on issues made by a gênerai déniai of the plaintiff's 
pétition and on the défense of contributory négligence. There was a 
verdict for the plaintiff and judgment for $3,000. 

The refusai of the court to direct a verdict for the défendant is as- 
signed as error. We will examine the several grounds upon which it 
is urged that the jury should hâve been so directed. 

It is contended that the pleadings and évidence failed to show that 
the plaintiff had any right of action under article 3315 of the Revised 
Civil Code of Louisiana, as amended by Act 71, Acts of Louisiana 
1884, p. 94. This statute authorizes an action for wrongful acts caus- 
ing death, and conf ers the right to sue on the "minor children or widow 
of the deceased or either of them, and in default of thèse, in favor 
of the sùrviving father and mother or either of them." This action 
is by the father of the décèdent, and the pétition, although it states 
that the son when killed was only 18 years old, fails to state that he 
was unmarried or that he left sùrviving him no minor child or widow, 
and the évidence is silent on the question. No exception was filed to 
the pétition, nor was the alleged defect in the pétition and proof noticed 
in the court below. On the contrary, the case went to trial on the 
ments on an anSwer denying the averments of the pétition and setting 
up spécial défenses that will be stated later. 

If it had been pleaded in any way in the lower court that the péti- 
tion was déficient in not averring that the décèdent was unmarried, 
that court, if the defect had been held material, would hâve permitted 
the pétition to hâve been amended. But the subject does not appear 
to hâve been mentioned. If the décèdent had been married or had left 
sùrviving him a minor child, the f act could hâve been made to appear 
at any time from the filing of the answer to the motion for a new trial. 
The point, if it occùrred to counsél — and it probably did not — was held 
in ambush till the case reached this court, when it came out in the 
open. We think it is too late to présent that défense. Under the 
Louisiana practicç, the défendant is not bound to answer specially to 
ail the allégations of the plaintiff, but "must, nevertheless, if he intend 
to resist the action by means of some exception, plea.d the sâme ex- 
pressly and positively in his answer, in ail the cases hereafter pre- 
scribed; otherwise he shall not be permitted to avail himself of such 
exception afterwards." Garland's Rev. Code of Practice of Louisiana, 
art. 327. An exception, which if sustained would resuit in the dis- 
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mîssal of tKe suit, should be pleaded in limine litis. Id. art. 344. 'An 
exception to the plaintiff's capacity to sue must be pleaded before issue 
joined. Legendre v. Seligman, Hellman & Co., 35 La. Ann. 113. See, 
also, Adams &. Co. v. Coons, 37 La. Ann. 305 ; Heirs of Mason v. 
Layton, 38 La. Ann. 675. If there were no statutes or local décisions 
to sustain the view, we would hold, nevertheless, that a défendant 
would not be permitted to successfuUy urge the alleged defect in this 
court after entering a gênerai déniai and trying the case on the merits 
in the lower court and having failed to suggest the alleged defect in 
that court. 

But it is urged, also, that there was no proof that décèdent was un- 
married. From what we hâve already said, we might conclude that 
the conditions of the pleading did not call on the plaintiff for such 
proof. The pétition averred, and the proof showed, that the décèdent 
was only 18 years old. It is a matter of common knowledge that men 
do not often marry in this country before reaching 18 years of âge. 
It would seem reasonable to indulge the presumption, till the cpntrary 
was proved, that a lad of 18 years was unmarried. Boys do not begin 
life married, and it is a rule that, where the existence at one time of 
a certain condition or state of things of a continuing nature is shown, 
the gênerai presumption arises that such condition or state continues 
till the contrary is shown by either circumstantial or direct évidence. 
It would be presumed that a boy continued unmarried until 18 years 
of âge. This view has prevailed against a défendant in a criminal case. 
The Suprême Court of New Jersey, in Gaunt v. State, 50 N. J. Law, 
490, 491, 14 Atl. 600, said: 

"The indictment, It Is true, charges that the person wlth whom the défend- 
ant committed fornication was a single woman. The single state Is, how- 
ever, the natural, and, during early life, the only possible one; nor Is there 
any perlod at which it Is necessarlly terminated or merged into marriage. 
In the absence, therefore, of testimony tendlng to the contrary, the presump- 
tion is that the celibacy which. exlsts during puellescence continues. There- 
fore, until drawn into actual question, no aflBrmative testimony on this point 
was requlred ïrom the prosecution." 

It is contended that the verdict should hâve been directed for the 
défendant, (a) because the évidence failed to show the defendant's 
négligence, and (b) because the évidence showed that the décèdent was 
guilty of cortributory négligence per se, and that it was the direct 
cause of his death. 

The pétition charged that the décèdent came to his death by the nég- 
ligence of the défendant because it did not furnish adéquate facilities 
for its passengers; because the car on which the accident happened 
was not equipped with a fender across the platform to protect or pre- 
vent passengers from f alling off ; and because of the reckless manner 
in which the train was jarred or jolted in switching onto the ferry- 
boat. The answer, after a gênerai déniai, avers that Làcey's death 
was caused by his own négligence in that he was sitting on the railing 
of the platform or standing on the platform of the coach, and, on 
account of the train stopping suddenly to avoid running over a drunken 
man, that Lacey lost his balance and fell and was killed. The évidence 
relating to the accident embraces more than a hundred closely printed 
pages. The trial judge clearly and fairly submitted the question.» 
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of the defendant's négligence and the decedent's contributory négli- 
gence to the jury, and, in doing so, said, '^There has been great conflict 
in the testimony." A careful reading of the record shows that there 
is much conflict in the évidence bëaring on the questions of négligence. 
In considering this assignment of error, we hâve only to décide whether 
the évidence was sufficient to make a question for thè jury. We find 
évidence, if believed by the jury, sufficient to show that there was no 
railing on the platform of the car; that the car was so crowded that 
the défendant could not obtain a seat; that there was not standing 
room in the car ; that, after the accident, when those standing on the 
platform attempted to go into the car, they could not do so, but got 
out of the car on the ferryboat. And the évidence was sucli as tended 
to prove that the défendant had nowhere else to stand or sit except 
on the platform, and that he would probably hâve been safe there ex- 
cept for the want of the railing with which the platforms of cars are 
usually equippéd ; and that, notwithstanding the def ect in the car, he 
would hâve been safe— as the car was running slowly going up an 
incline — except for the sudden stop and jolt. There was also évidence 
to the contrary. The défendant offered évidence tending to show that 
the sudden stop was made to protect a drunken man on the track. But 
the jury might bave justly inferred, if they believed the sudden stop 
was for that purpose, that the défendant would not bave been thrown 
f rom the car had it not been defective. 

We are of opinion, on the facts shown by the record, that the trial 
court ruled correctly in refusing to withdraw the questions of négli- 
gence and contributory négligence from the jury. Grand Trunk Rail- 
way Company v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 
485 ; Baltimore & Ohio R. R. Co. v. Griffith, 159 U. S. 603, 611, 16 
Sup. Ct. 105, 40 L. Ed. 274; Washington & Georgetown R. R. Co. 
v. Harmon, 147 U. S. 571, 580, 13 Sup. Ct. 557, 37 L. Ed. 284. Thèse 
cases ail show that the policy of the law is to submit questions of nég- 
ligence to the jury under proper instructions, for it is their province 
to note the spécial circumstances of each case. Ail agrée to the rule 
— the only difficulty lies in its application — that when the évidence is 
conflicting, or when materially différent inferences niay be reasonably 
drawn from it, the question of négligence should not be taken from the 
jury. And after it has been fairly submitted to the jury and it has sus- 
tained the plaintiff's case, the appellate court should not interfère un- 
less the évidence clearly and without conflict shows négligence as mat- 
ter of law. 1 Thompson on Négligence, § 431. 

The only other assignment of error is the court's refusai to give this 
charge : 

"I charge you that if you believe from the évidence that one Léo Marquette 
chartered from the défendant an engine, baggage car, and six coaches for 
the purpose of running an excursion from ïhlljodaux, La., to New Orléans, 
and that the said crew furnished by the défendant only operated said train, 
and that the said Léo Marquette or his associâtes sold the tickets to the pas- 
sengers on said train and especially the ticket to Noyd Lacey for his pas- 
sage on said train, and you further believe that the défendant did not sell 
any ticket to said Lacey for passage on said train, then I charge you that 
this défendant was under no obligation to furnish to the said Lacey a seat 
or place to stand inside said coach." 
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The évidence showed that the défendant had, under a written con- 
tract, furnished Léo Marquette a train, consisting of an engine, bag- 
gàge car, and six coaches, with a full crew, for the purpose of funning 
an excursion f'rom Thibodaux to New Orléans. If the charge had 
been given, its effect would hâve been to hâve shifted the responsibihty 
of furnishing passengers seats or even a place to stand on the cars f roni 
the défendant to Léo Marquette who had chartered the train for the 
excursion. 

The Texas & Pacific Railway Company, the défendant below, is a 
common carrier exercising franchises and powers conferred on it in a 
large measure for the public good. It is expected to use such powers 
— it is charged with the responsibihty of properly exercising them. If 
it had, in terms, made a contract providing that îor a considération it 
would furnish Marquette an excursion train, and that he and not the 
Company was to be liable for any injury arising from the overcrowd- 
ing of the cars, such contract, we think, would be void. It would be 
against public policy to permit the company to operate its road in the 
name of Marquette and at bis risk only for négligence in its opération. 
Thomas v. Railroad Co., 101 U. S. 71, 25 L. Ed. 950 ; Muntz v. Al- 
giers & G.: Ry. Co., 111 La. 423, 35 South. 624, 64 L. R. A. 222, 100 
Am. St. Rep. 495. But the contract itself shows that the défendant 
retained the absolute control of the opération of the train and the 
power to prevent the overcrowding of the cars. The contract, after 
stating the considération — $368 — which Marquette was to pay for the 
excursion, contains this provision : 

"No intoxicatlng liquors to be sold on this train, which shall be in charge 
of conductor in eniploy of railway company. 

"In the event it should be necessary to hâve additional coaches, then the 
party of the first part agrées to furnish additional coaches, provided reason- 
able notice is given, over and above the number specified above, at rate of 
thirty-slx & ^o/j^^j, dollars ($36.80) per coach for the round trip. Coaches 
not to be crowded beyond seating capaclty. In the event the coaches are 
overcrowded, and no other coaches available, the conductor shall refuse to 
make other stops to plclc up passengers. Under no circumstances are pas- 
sengers to be allowed to ride in baggage cars." 

The contract itself seems to indicate that it was the duty of the rail- 
way company to prevent the dangerous overcrowding of the cars. It 
provided that "coaches not to be crowded beyond seating capacity." 
No one but the conductor and the crew in charge could enforce this 
provision. The contract provides the manner in which the conductor 
shall prevent the overcrowding. "In the event the coaches are over- 
crowded, and no other coaches available, the conductor shall refuse to 
make other stops to pick up passengers." The instruction was prop- 
erly refu.sed, we think. 

The judgment of the Circuit Court is affirmed. 

NOTE. — ^The following Is the charge to the jury, delivered by Foster, Dis- 
trict Judge: 

"Gentlemen of the Jury: 

"This Is a case in which John Lacey claims $10,000 damages from the Texas 
& Pacific Railroad Company for the death of his son, alleged to hâve been 
caused by the négligence of the défendant. 
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"The négligence alleged is that the défendant permitted the overcrowdlng 
of Its cars, and that the car upon which the accident occurred was not equip- 
ped with a f ender across the platform to protect the passengers f rom falllng 
ofif, and that by the négligent and reckless manner la whlch the train was 
Jarred and jolted, in swltching from the ferryboat, sald accident was caused. 

"The answer dénies the truth of the allégations of the pétition. And It 
sets up further that the deàth of lacey was caused by his own contributory 
négligence, In that he was slttlng on the raillng of the platform or standing 
on the platform of the coach, and on account of the train stopplng to prevent 
the runnlng over of a drunken negro man, who had fallen in attemptlng to 
get on the train, thé sald Lacey lost hls balance and f ell to the ground ; that 
he had been wamed by the employés of the défendant company not to stand 
or sit on the platform, but to go inslde of the coach ; that there was a slgu 
on the door of the coach, warnlng ail i)ersons not to stand on the platform ; 
but that, in splte of the warnings and sign, the sald Lacey eontlnued to stay 
on the platform ; and that his death was attrlbutable dlrectly to that cause. 

"You are the sole judges of the facts in the case ; and, while there bas been 
a great conflict of testlmony, It is your duty to résolve the confliet. In doing 
so you must endeavor to hâve ail the wltnesses srteak the truth, and, if you 
cannot do so, then you must reject the testlmony of those whom you do not 
belleve, and give weight to the testlmony of the wltnesses whom you do be- 
Jleve. 

"You are not at liberty to arbitrarily reject the testlmony of any wltness ; 
you must hâve some reasonable cause for rejeeting the testlmony. 

"You are not to allow the color of the wltnesses for either side to Influence 
you one way or the other, and you are not to count the wltnesses in order to 
weigh the sufficlency of their testlmony. In other words, if you belleve the 
testlmony of one wltness, you would be authorlzed in rejeeting the testlmony 
of ail the other wltnesses. If you do not belleve them. 

"Tlie défendant could not delegate its burden as a common carrier. The 
fact that it had made a contract with other parties for the runnlng of this 
excursion does not relieve It of its dutles as a common carrier. It was not 
obligea to furnish cars for an unusual number of people, whom it dld not ex- 
pect. In other words, If you flnd that more people came to take passage on 
thls excursion train than had been reasonably antlclpated by the rallroad 
Company, It would not be négligence on Its part if they ail f alled to flnd seats. 
On the other hand, it would not be négligence for a passenger to reslgn his 
seat to some one less able to stand than himself , nor if he were thereafter 
to stand on the platform of the car, If it was impossible or inconvénient for 
hlm to stand on the inslde. 

"Oî course, the passenger is obligea to look ont for hls own safety, to a 
certain extent, while the rallroad is obllged to furnish hlm with safe and 
adéquate transportatlon and eqnlpment. 

"The burden of proof is on the plalntlfC to establlsh tiot only that the ac- 
cident occurred, but that the accident occurred through the fault or négli- 
gence of the défendant. The mère fact that an accident occurred is not, of 
Itself , proof that the défendant was négligent ; but, in order for the plaintlfl" 
to recover, it must be shown that the proximate cause of the death of the 
deceased was the négligence of the défendant company. 

"Now, I charge you that If the crew in charge of thls train ordered the 
emergency brakes to be applled, bellevlng that it was necessary to save the 
llfe of some person, though the jar might hâve been greater than usual, it 
would not hâve been négligence on the part of the défendant company unless 
it also had knowledge of the imminent danger to the deceased. 

"So as to the raillng on the platform. The mère fact that the raillng might 
not be there would not warrant you in flnding against the défendant, unless 
you were sure that the absence of the raillng was the proximate cause of 
thls man's deâth. 

"So, too, you must take into considération whether or not the danger was 
real or apparent. And, if you flnd that the deceased ought to hâve known it 
was a more dangerous place than anywhere else on the train to stand, that 
fact should bar a recovery on his part. 

"And, too, if he had an opportunlty to.secure a seat In the car at any time 
before hls death, or a safe standing place in the car, and he ought to hâve 
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known that standing on the platform , was extremely dangerous, it was his 
duty to go to the safer place, and he could not recover in thls action. 

"I cliarge you tliat it is tlie lawof Louisiana that the races must be sep- 
arated on railroad cars of this character. Therefore it is immaterial wtieth- 
er or not there was room for people in the whîte cars, as this deceased was 
a colored man and had no right in there. 

"A common carrier of passengers, of course, is charged with the highest 
degree of care consistent with the reasonable and ordinary runnlng of its 
trains ; and you will take into considération, In determining whether or not 
it was négligence, whether that degree of care had been exercised in this case. 

"There are two instructions asked for by the défendant, which I will give: 

"The flfth: 

" 'If you believe from the évidence that there was standing room in said 
train, or that there was a place inside of said coach where the said Lacey 
could hâve ridden, and there was no necessity for the said Lacey's being on 
the platform of said coach, but that the said Lacey voluntarily went out and 
stood on said platform in spite of repeated warnings on the part of defend- 
ant's agents, and in direct violation of a known rule of defendant's prohibit- 
ing passengers from riding or standing on said platform, then I charge you 
that the said Lacey was guilty of contrlbutory négligence, and that you must 
flnd for the défendant' 

"The sixth: 

" 'If you believe from the évidence that one Gus Parker, a drunken negro, 
in attempting to get on said train while in motion, fell under said train, and 
that the agent of said défendant seeing the great and imminent danger of 
the said Gus Parker's being run over and killed, and in an honest endeavor 
and effort to save his life, not kuowing the pariions position in which the 
said Lacey was sitting on the front platform of the rear coach of said train, 
signaled the engineer of said train to immediately stop said train in order to 
avoid the runnlng over and killing of the said Gus Parker, and that said train 
was immediately stopped, and that thereby the life of Gus Parker was saved ; 
and even if you further believe that said stopplng of the said train was the 
cause of said Lacey's death — then I charge you that the stopping of said train 
in such a sudden manner, in an endeavor to save and préserve human life, 
was not négligence on the part of said défendant, and you must flnd for the 
said défendant.' 

"Thèse charges you take, gentlemen, of course, in connection with the gên- 
erai charge of the court. 

"When you hâve determlned the liability in the case, if you flnd that there 
should be a recovery by the plaintiff, I charge you that he is entitled to re- 
cover ail damages that the deceased would hâve recovered, and that would 
be for his physical and mental pain and anguish ; that is an amount which 
the jury must assess. It is not susceptible of proof in any way, and is en- 
tirely in the province of the jury." 



SPERRY & HUTCHINSON CO. v. O'NEILL-ADAJIS CO. 

(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 113. 

1. CONTRACTS (§ 328*) BBEACH— DEFENSES — Priob Breach bt Otiier Pabty. 

Where a contraet to furnish plaintifï with trading stamps to advertise 
its business provided that plaintiff should hâve the right to add at its 
own expense such advertising as it might désire in any stamp books or 
directories of the stamp company which were distributed from plaintifE's 
store, "such advertising not to be detrimental to the interests of the 
stamp Company," plaintifC was not precluded from suing défendant for 
breach of its contraet arising out of its Inability to carry out the same 
owing to a contraet previously made with the S. Company, because cer- 
tain advertisements put out by plaintifC after the making of the contraet 

*For other cases see eame topic & { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with défendant Indicated the nature of its coiiti'iict. from ■which Hie S. 
Company derived knowledge of a violation of its riglits in the making of 
the contract between plalntiff and défendant, resultiug in inj'unctlou pro- 
ceedings. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 328.*] 

2. Contracts (§ 316*) — Bbeach— Waivee. 

Where, by reason of a temporary injunction, défendant was prevented 
from carrying ont a part of a trading stamp contract wlth plaiutiff, the 
fact that plaintiff after the issuance of the in.1unctlon continued to buy 
stamps from défendant under the contract prlor to the injunction being 
made permanent dld not walve défendants breach, which was continued 
on eàch sueceeding day after the injunction was made permanent. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 13S2-i387, 
1480-1492; Dec. Dig. § 316.*] 

3. CoNTEACTs (§ 31G*) — Breach— RiGiiT to Sue— Waivee. 

Where a trading stamp contract bound plalntlff to pay for stamps pur- 
chased during one month on or before the 15th of the sueceeding nionth, 
and on January 15, 1909, it was manlfest that défendant had brokeu the 
contract and intended to continue doing so, plaintitï lost, none of its 
rlghts to sue défendant for such breach by withholding the installment 
due on January 15th for stamps purchased as securlty for damages It 
mlght expect to recover in such action. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1382-1387, 
1480-1492; Dec. Dig. § 316.*] 

4. Appeal and Ebeoe (§ 1054*) — Rulings on Evidence— Pbejudice. 

Wliere a case was declded by the court on the issues raised wlthout any 
référence to testlmony Improperly admltted, the judgment would not be 
reversed because of error In its admission. 

[Ed. Note. — Fox other cases, see Appeal and Error, Cent. Dig. §§ 4185, 
4186; Dec. Dig. § 1054.*] 

5. Damages (§ 124*) — Measuke of Damages— Breach of Contract. 

Where, in an action for breach of a trading stamp contract, there was 
no proof from whlch an intelligent estlmate of possible profits could be 
made, but it appeared that plalntlff had expended over $20,000 in pro- 
vldlng machlnery, space, etc., for carrylng on the work, the court properly 
llmited plaintift to a recovery of such expenses, and dlrected a verdict 
for that amount. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 326-338; Dec. 
Dig. § 124.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the O'Neill-Adams Company against the Sperry & Hutch- 
inson Company for defendant's alleged breach of contract entered 
into betw^een the parties on September 3, 1908, whereby défendant 
undertook to furnish plaintifï with trading stamps describecl as "gold 
standard" stamps, to be used by plaintiff as an advertising médium. 
At the close of plaintifï's testimony, the trial judge directed a verdict 
in plaintifï's favor for $33,306,80, and défendant brings error. Af- 
firmed. 

W. Benton Crisp (Robert F. Randall and Théodore M. Crisp, of 
counsel), for plaintifï in error. 

Gould & Wilkie (A. C. Rounds and Ernest Staufïen, Jr., of coun- 
sel), for défendant in error. 

Before EACOMBE, COXE, and NOYES, Circuit Judges. 

*For Other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge, It will be helpf ul bef ore discussing 
the issues presented on this appeal to explain what the "trading stamp" 
business is, and how it concerns the three parties interested in it, 
viz., the stamp company, the merchant, and the customer who buys 
goods from the merchant. The stamp company prints stamps of 
some selected color containing a design and inscription indicating what 
they are and the words and figures "10 cents purchased." Any oth- 
er sum may be settled upon, but 10 cents is usual, and it will be sim- 
pler to assume it is always selected. Thèse it sells to the merchant 
in convenient packages or pads for an agreed price. The merchant, 
when requested by a customer who has made a purchase, gives him 
one of thèse stamps for each 10 cents représentée! by the retail price 
of goods purchased for which cash is paid,.and agrées that he will 
not dispose of such stamps otherwise than to such customer upon such 
terms. The customer keeps the stamps he gets, pasting them in blank 
spaces in a small book furnished by the stamp company. The book 
contains 10 stamps furnished free by the stamp company, and, when 
the customer has pasted 990 more stamps in it, the book is filled, and 
vipon its présentation at one of certain designated places, called "pre- 
mium parlors," the stamp company will give in exchange for it some 
valuable premium in the shape of an article of merchandise. If the 
customer prefers, he may exchange his book for a voucher good for 
further purchases of merchandise at any one of certain designated 
stores, to wit, stores which themselves are issuing trading stamps 
of the same type. It is understood that the customer in filHng his book 
is not confined to stamps issued in any one store. He may use stamps 
of the designated color and type received for purchases of goods, 
wherever those purchases were made. This circumstance makes the 
stamps more désirable for the customer. The stamp company by 
advertising, by promises to the public, by the exhibition of goods, 
by the circulation of books créâtes a demand for the trading stamps, 
customers ask for them, and, in order to hold or secure their trade, 
the merchant finds it désirable to buy them. The merchant also ad- 
vertises the type of stamps he issues, and tries to commend it to the 
customer. Of course, he must arrange the selling price of his mer- 
chandise so as to meet the additional cost to which he is put in ad- 
vertising in giving away thèse stamps for which he has paid and in 
assisting in their rédemption. In like manner the stamp company 
must so regulate the cost of the "valuable premiums" it gives to cus- 
tomers in exchange for stamps that the money it receives from the 
merchants will pay ail expenses, provide the premiums, and leave a 
profit. Ultimately, of course, the money to pay for the entire ex- 
penses of the enterprise incurred both by stamp company and mer- 
chant cornes out of the pockets of the customers. There is no other 
place for it to come from. The price they pay when they purchase 
from the merchant must be large enough to pay ail expenses and 
give a profit both to the stamp company and to the merchant. The 
public, however, apparently does not appreciate this. By the use of 
stamps it seems to be getting something for nothing, and it is under- 
stood that customers are attracted to a store which gives stamps upon 
each sale. Having settled upon its type of stamp, the company se- 



234 185 FEDERAL EBPORTEE 

cures as many merchants as it can (or thinks it wise to) secure to 
distribute that particular type, but in so doing it naturally seeks to 
avoid supplying the same type to two merchants who are competitors 
in the same Une of business, since the value of this stamp distribu- 
tion to the merchant consists mainly in the circumstance that it is 
himself, and not his rival across the street, who can give away this 
particular type of stamp. As defendant's counsel expresses it in his 
brief : 

"In nearly ail, If not ail, of thèse contracta made by the trading stamp corn- 
panies with their subscribers, the rlght to use them as an adyertlsing médium 
is restricted to the subscrlber. In entering Into thèse contracts merchants 
are carefui to see that they get the restriction referred to." 

Inasmuch as it is often more convenient for the customer upon 
whose good will the success of the whole scheme dépends to sélect 
his premium or exchange his book for a merchandise voucher in the 
place where he bought the goods which brought him the stamps, it 
seems tô be usual in the case of a merchant doing a large business 
to establish a premium parlor in his store. In that way the customer 
is saved the trouble of a journey to some premium parlor of the stamp 
Company, located perhaps many blocks away. 

' The défendant, the Sperry & Hutchinson Company, was a pioneer 
in this business, and the type of stâmp it issued known as "Green 
Trading Stamps," or "S. & H. Green Trading Stamps," has been 
well known and favorably regarded by the public for many years, 
being distributed by large numbers of merchants in ail lines of busi- 
ness thrbughout the United States. The corporation known as Siegel- 
Cooper Company, having a large department store in New York 
City, became desirous of handling thèse green stamps, and on April 
15, 1903, entered into a contract with the défendant originally expir- 
ing in 1909, but by subséquent agreement (October, 1907) extended 
to 1927. ■ This contract is in the usûal form, which need not be re- 
cited hère, since the important clauses are similar to those contained 
in the contract sued on, which will be analyzed later in this opinion. 
It contained a covenant by which the Sperry & Hutchinson Company 
agreed : 

"For Itself and Its successors and for any stamp company that may here- 
af ter be orgahlzed by It (Or which It may) elther dlrectly or Indlrectly con- 
trol, that It wlU not issue or agrée to issue trading stamps to any department 
store or dry goods store in the borough of Manhattan having more than three 
hundred employés." 

The written contract between plaintifF and défendant, upon which 
this action is based, was entered into September 3, 1908, and among 
other things contains the following provisions, défendant being des- 
ignated "the company" and plaintiff "the subscriber" : The company 
is to deliver and the subscriber to order and receive from the com- 
pany "its neW , stamp called the 'Gold Trading Stamp' " in specified 
amountsfor a stated priée, payments to be made on the 15th of each 
month for ail stamps delivered during the previous month. Thèse 
stamps are to be disposed of only to customers upon purchases of 
goods as indiCated supra, and the subscriber agrées not to use any 
other stamps for similar purposes during the life of the contract. 
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The company agrées to redeem the stamps with goods or merchandise 
when presented in lots of 990 in one of its stamp books; also to is- 
sue (if requested) merchandise vouchers in exchange for full books 
of "Gold Stamps," each such book entitling the holder to a voucher 
good for $2.50 on a future purchase of merchandise from the sub- 
scriber. Every such merchandise voucher thus issued and subse- 
quently honored by the subscriber being received from the customer 
at its face value in payment for merchandise, the company agrées 
to redeem from the subscriber for $1.871/2- There are provisions as 
to the issuance by the company of directories of merchants giving 
this type of stamp and as to advertisements therein; also as to spé- 
cial issues of double stamps to customers from time to time; and as 
to other matters which need not be recited. It is agreed that, if at 
any time the company shall be relieved from the restriction in its 
contract with Siegel-Cooper Company operating against the customer 
having Sperry & Hutchinson green stamps, then the subscriber shall 
hâve the option of installing said green stamps in their store on the 
same terms as they are supplied to a named firm in Baltimore. 

In the sixth clause it is provided that the subscriber shall supply 
without expense to the company a space for the installation of agents 
of the company for the purpose of exchanging "Gold Stamps" for 
merchandise vouchers; also, that it will furnish a space in its store, 
not less than 2,500 square feet, where the company shall install and 
maintain a premium parler. The contract was to run for 3 years, 
with privilège of extending the term to 20 years. Two clauses which 
hâve an important bearing on the présent controversy may be quoted 
in full: 

"Fourth. The subscriber shall hâve the right to add at Its own expense 
such advertlsing as it may désire in any stamp books or directories of the 
company, which are dlstrlbuted from the subscriber's store; such advertls- 
ing not to be détrimental to the interests of Sperry & Hutchinson Company. 
Said subscriber also agrées that it will not during the life of this agreement 
advertise in any manner adverse to the interests of the Sperry & Hutchinson 
Company, unless the conduct of the company, its olficers, agents or employés 
should Warrant such action." 

"Third. The company agrées to redeem gold stamps in the same manner 
and in the same terms in every respect as Sperry & Hutchinson green stamps ; 
gold stamps and green stamps to be of equal value for rédemption in pre- 
mlums ; both starnps to be Interchangeable for rédemption in premlums, that 
is gold stamps good in green stamp books and vice versa ; full books of ail 
gold stamps or full books of part gold stamps and part green stamps or books 
of ail green stamps to be redeem ed by the company with regular green trad- 
ing stamp premiums In any Sperry & Hutchinson parlor lû the United States. 
It Is understood, however, that vouchers redeemable in merchandise at the 
subscriber's store shall only be issued for fuU books of Chld Stamps only." 

Plaintiff was and is a "department store in the borough of Man- 
hattan, having more than three hundred employés." By the terms 
of the original Siegel-Cooper Company contract défendant had agreed 
not to issue âny trading stamps to any such store. The original con- 
tract, however, was modified by a written agreement dated October 
7, 1908, between défendant, Siegel-Cooper Company, and the Gold 
Standard Stamp Company, a subsidiary cornpany organized by de- 
fendant to take over and carry out its contract with plaintiff. This 
modifying contract quotes the clause of the original contract forbid- 
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ding the issue of stamps to any department store in Manliattan. It 
then recites that the Gold Standard Company has made a contract 
for the installation of the trading stamp System of advertising in the 
stores of O'Neill-Adams Company, "the terms of which contract hâve 
been arranged by the Sperry & Hutchinson Company, extracts from 
which contract are annexed hereto and made a part hereof as Ex- 
hibit A." The Siegel-Cooper Company gives its consent and agrées 
to make no opposition to the carrying out of the terms of said con- 
tract, extracts from which are annexed as Exhibit A. It is provided, 
however, that the premiums given for Gold Standard stamps shall 
not be of greater value, variety, or quantity than are given as pre- 
miums for the green stamps dealt in by the Siegel-Cooper Company, 
also that gold stamps shall be given free to O'Neill-Adams Company 
in no larger quantities than green stamps are given free to Siegel- 
Cooper Company. 

This Exhibit A, which is made a part of the modifying contract, 
contains most of the important provisions of the contract between 
plaintifif and défendant, either in extenso or in summary, but it wholly 
fails to quote, to summarize, or to refer in any way to the third clause 
(quoted, supra) as to rédemption of books of mixed stamps. There 
is nothing, therefore, in this modifying contract which can be held 
to give the Siegel-Cooper Company's consent to the rédemption at a 
premium parlor in O'Neill-Adams Company's store of books contain- 
ing the green trading stamps in which the Siegel-Cooper Company 
had the exclusive privilège of dealing as against ail other department 
stores in Manhattan having more than 300 employés. 

The work of installing the new Gold Stamp System in O'Neill- 
Adams Company's store was gotten in hand the latter part of Sep- 
tember and the first part of October, 1908, space was set apart, em- 
ployés put at work, and advertisements published. On November 
llth plaintifï inserted the foUowing in an advertisement of their of- 
fers to customers published in the Evening Journal: 

"CoUectors of S. & H. Green Stamps may redeem full books of Green 
Stamps In premiums in the premium parlor of O'Neill-Adams Company store. 
CoUectors of green stamps may add to thelr books or complète tlieir books 
wlth the gold standard stamps, and thèse books when flUed will be redeemed 
in premiums in the premium parlor of the O'Neill-Adams Company store." 

Subsequently, on December 17, 1908, it inserted the following in 
a similar advertisement: 

"We give and redeem Gold Standard Stamps in merchandlse or premiums 
as preferred. We redeem full books of S. & H. green stamps in premiums. 
We redeem mixed books of Gold Standard and S. & H. green stamps in pre- 
miums. Vislt the parlor, O'Neill Building, 3rd floor." 

The Siegel-Cooper Company at once sued the Sperry & Hutchin- 
son Company, and on December 18th obtained a restraining order and 
gave notice of a hearing of application to make it permanent. It 
restrained the défendant from redeeming "mixed books" and also 
"ail gold stamp books"; but the latter clause was at once eliminated 
on defendant's application. Hearing on motion for injunction was 
adjourned from time to time, and about January 15, 1909, or a day 
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or so earlier, injunction was made permanent, défendant consenting, 
or not opposing. From the time the injunction was first issued, De- 
cember 18th, défendant obeyed it and refused to redeem "mixed 
books." Gold stamps, however, were bought by plaintiff and given 
to customers of plaintiff in compliance with its promises to them. 
And thèse were given in large quantities, because the bills against 
customers for December purchases- — always very heavy — were being 
paid during the month of January. On January 15th plaintiff notified 
défendant in writing that unless it complied with ail the terms of 
its contract before February 1, 1909, it would treat its continued 
failure so to do as a total répudiation of said contract, and would 
consider itself absolved from any f urther obligation under the same, 
and would take such action as it might be advised. Plaintiff refused 
to pay the amount due from it on January 15th for stamps bought 
during the previous month. The contract having thus come to an 
end, plaintiff did what it could to keep faith with the customers to 
whom it had sold gold stamps, and eventually substituted some other 
stamp for use in its trade. 

Manifestly the refusai of défendant to redeem mixed books, as re- 
quired by the third clause, was a breach of the contract sued upon. 
It is not understood that this proposition is seriously disputed. De- 
fendant contends that certain other considérations should preclude 
plaintiff from maintaining an action founded upon such breach. 

First. It is contended that plaintiff first broke the contract by pub- 
lishing the advertisements of November llth and December 17th 
above quoted. It is insisted that such advertisements were "adverse 
to the interests of the Sperry & Hutchinson Company," and as such 
were prohibited by the fourth clause of the contract, supra. No doubt 
such publication was adverse to the interests of défendant. It ap- 
prised the Siegel-Cooper Company that the synopsis of the O'Neill- 
Adams contract, which was shown to it when it agreed to modify 
its own original contract and which was expressly incorporated in 
the modifying contract, was a garbled one ; that the Sperry & Hutch- 
inson Company had carefully refrained from informing Siegel-Cooper 
Company that it had already itself agreed with plaintiff to redeem 
"mixed books" and "ail green books" in the premium parlor of a ri- 
val department store. As a resuit it began its suit against défendant, 
and pressed the same to a successful conclusion. Of course, this 
was adverse to the interests of défendant, which presumably would 
hâve preferred to carry ont its arrangements with plaintiff without 
any interférence from Siegel-Cooper Company. Nevertheless the ad- 
vertisement told no more than the truth. Défendant had agreed to 
ledeem mixed books, and such agreement made the stamp books more 
désirable for O'Neill-Adams customers. It must be supposed that 
in a business of this sort the customer whose money is to finance the 
whole scheme may be attracted by being informed fully as to what 
he will get. The trial judge held that the clause restricting adver- 
tising should not be so construed as to preclude plaintiff from stat- 
ing publicly just what the contract provided. We are inclined to the 
same opinion, but, if there were any doubt about it, it may be noted 
that the restriction is itself qualified with the phrase "unless the con- 
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duct of said (S. & H.) company, its officers, agents or employés should 
wartant such action." It was the conduct of défendant and its ofEi- 
cers in securing a modifying contract from the Siegel-Cooper Com- 
pany upon a garbled synopsis of the O'Neill-Adams contract which 
alone made the publication complained of "adverse to the interests 
of défendant." There is nothing in the suggestion that the adver- 
tisement was untrue, because it said "we redeem." . The meaning that 
it conveyed was merely that the rédemptions would take place at the 
premium parlor in O'Neill-Adams store. Moreover, if the advertise- 
ment indicated that it was O'Neill-Adams Company only — and not 
defendant'^-which redeemed the stamps, statement of that fact would 
give Siegel-Cooper Company no cause of offense against défendant. 

Second. It is next contended that plaintiff waived its right to avail 
of the breach because it continued buying stamps under the contract 
after the injunction was issued on December 18th. We find no force 
in this contention. The breach was a continuing one. What défend- 
ant would finally do was not certain until the injunction was made per- 
manent. It might make some arrangement with Siegel-Cooper Com- 
pany which wolild resuit in a withdrawal of the injunction suit. Un- 
til it wàs definitely known what the end would be, plaintiff could go 
on without waiving any of its rights. On January 15th and every 
succeeding day there was a new breach of the contract. 

Third. It is contended that plaintiff broke the contract by not pay- 
ing on January 15th for stamps purchased during the preceding month. 
There is no force in this contention. It was then manif est that de- 
fendant had breached the contract and intendedto continue doing so. 
Availing of this continuing breach to abrogate the contract, plaintiff 
lost none o£ its rights by holding on to the installment then due as 
security against the damages it might expect to recover in its action 
for the breach. 

Fourth. Rulings as to évidence. It naturally took the trial judge 
some little time to gather from the voluminous pleadings and docu- 
ments what were the real issues of the case. While he was doing so 
testimony, offered by plaintiff, was admitted, tending to show negotia- 
tions and conversations between the parties as to mixed stamps prior 
to the exécution of the' written' contract. This wàs objected to, and, 
since there is no ambiguity in the contract about rédemption of mixed 
books, the objection was sound. The trial judge himself reached the 
same conclusion later and excluded similar testimony offered by de- 
fendant. He refused, however, to strike out the évidence on this 
point âlready admitted, saying it was not necessary to do so. 

We infer he had then reached the conclusion that there was no 
question as to what the third clause meant. Since the case was not 
sent to the jury and the court decided ail questions raised as to this 
clause without any référence to the testimony improperly admitted, 
and we afBrm his conclusions, irrespective of such testimony, no ré- 
versible error is apparent. In the 181 assignments of error there are 
many ref erring to individual bits of évidence. None of thèse are 
discussed in the brief. It is sufficient to say that looking over thèse 
assignments we find none which would call for a reversai of the judg- 
ment. v : 
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Sixth. The question of nieasure of damages is not discussed at ail, 
either in defendant's original or reply brief. There was a request 
at the close of the case to "go to the jury on tlie question of dam- 
ages," which was denied and exception reserved. A brief discus- 
sion of this brànch of the case is, therefore, ail that seems neces- 
sary. . ■ ■ 

It will be remembered that the purchase of stamps by plaintifif did 
not give it any title to them. It merely thereby secured the privilège 
of distributing them to its customers. The trial judge correctly stated 
that the question what should be the measure of damages was an 
intricate and novel one; no authority (and there were many) which 
the diligence of counsel could produce being exactly in point. Plain- 
tifï in its complaint had made a claim for lost profits, but, fînding it 
impossible to marshal any évidence which would support a finding of 
exact figures, abandoned that claim. Any attempt to reach a précise 
sum would be mère blind guesswork. Nevertheless a contract, which 
both sides conceded would prove a valuable one, had been broken and 
the party who broke it was responsible for resultàtit damage. In order 
to carry out this contract, the plaintiff made expenditures which other- 
wisé it would not hâve made. It furnished space in its stores for facil- 
itating the distribution of stamps and rédemption of books, it provided 
machinery in the shape of blanks and forms and clerks for carrying 
onthiswork. Itadvertised the trading stamps extensively, a necessary 
expense, because, unless their use in plaintiff's store was made known, 
such use would not attract new customers. The trial judge held, as 
we think rightly,. that plaintifif was entitled at least to recover thèse 
expenses to which it had been put in order to secure the benefits of 
a contract of which defendant's conduct deprived it. Ail thèse items 
were proved by compétent proof in dollars and cents and aggregated 
something over $20,000. We do not understand that the sufficiency 
of such proof is seriously disputed. Defendant's contention ail along 
was rather that thèse were not properly éléments of damages. If it 
appeared that by thèse expenditures some profit was secured to the 
plaintifif, such profit might f a:irly be set off against this sum. But 
there was nothing to show that during thèse first three months there 
was any profit f rom increased sales secured through the use of thèse 
trading stamps. Nor would there be any light thrown on the subject 
if the question to which objection was sustained had been answered. 
The witness was asked if thë business of O'Neill^Adams Company 
showed an increase of sales for Octoher, November, and December, 
1908, over the corresponding months in 1907. Èven if it did show 
such increase no one could tell how much thereof was due to the trad- 
ing stamps, how much to the opening of the Hudson Tunnel, how 
much to the restoration of the surface of Sixth Avenue foUowing the 
completion of the tunnel, how much to the increase of population in 
Manhattan, how much to the circumstance that O'Neill-Adams Com- 
pany had been one year longer in business, and how much to the fact 
that customers had more money and parted with it more readily in 
the fall of 1908, than in the fall of 1907. There was nothing from 
which court or jury could form any intelligent estimate of possible 
profits resulting in those months from the use of thèse stamps. That 
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being so, we do not think it was errer for the court to take the proved 
figures as the correct measure of damages, without leaving it to the 
jury to guess at some possible offset. If he had sent it to the jury, 
it would hâve been under instructions that thèse items aggregating 
$21,035.8?" had been shown by undisputed testimony, that they were 
legitimate items of damage, and that there was no proof in the case 
f rom which they could détermine that plaintiff had realized any spé- 
cifie sum as profit from its three months' use of trading stamps. 

It may also be noted that, if any particular sum could be determined 
as the profit from three months' use of the stamps, many times that 
amount of profits might f airly be presumed to resuit from a three 
years' use of the same stamps, of which future profits plaintiff was 
deprived by defendant's action. 

Under the contract, plaintiff was required to pay défendant $1.93 
per thousand for stamps. It bought over 12,000,000 of them, and 
issued ail but 1,272,236 of thèse to its customers. Many of thèse had 
been presented and redeemed by défendant. Such as were outstand- 
ing when the contract terminated and were subsequently presented 
by its customers it had to redeem. There is no necessity to give the 
figures of the calculation, since this branch of the case is not touched 
upon in the briefs. The trial judge held that plaintiff was entitled 
to be reimbursed for what it cost to give to the customer what de- 
fendant had agreed to give, and to be repaid the money it had paid 
défendant for the stamps which the termination of the contract pre- 
vented it from using. In our opinion, thèse were proper éléments of 
damage. From the aggfegate of ail thèse items, the coiirt deducted 
the amount due by plaintiff for stamps bought by it, and directed a 
verdict for the différence, in which we find no error. 

The judgment is affirmed. 



THE JOHN ARBUCKTyE. 

(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 164. 

Collision (§ 96*) — Sïeam Aîessels in Ckowded Slip— Violation of Spécial 
clkcumstances kule. 

A collision in a slip In North River, in the daytime, between a steam 
lighter going in and tug coming out, held due to tlie fault of the lighter 
in attemptiug to go in when the slip was crowded by vessels ou each 
side, leaving but about 90 feet clear space, after, as shown by the pre- 
ponder,Hnce oï the testimony, the tug had sounded the slip whlstle, indi- 
cating that she was coming out, which should hâve been heard by the 
lighter. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 203-205; Dec> 
Dig. § 96.*] . 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Lehigh Valley Transportation Company, as 
nwner of the steam lighter PaCkerton, agairist the steam tug John Ar- 

*For o'Iier la^ees see Eame topic & i MUMBBR lu Dec. & Am. Bigs. 1907 to date^ & Rep'r Indexes 
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buckle; John Arbuckle and another, claimants. Decree for libelant, 
and claimants appeal. Reversed. 

This cause cornes hère upon appeal f rom a decree of the District 
Court, Southern District of New York, in favor of Hbelant for dam- 
ages sustained from a colHsion between the steam Hghter Packerton 
and the respondent's tug John Arbuckle. The District Judge held the 
Arbuckle solely in fault. , ,, „ 

Wallace, Butler & Brown (J. K. Symmers, of counsel), for appe- 
lants. 

Harrington, Perkins & Englar (H. S. Harrington, of counsel), for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

IvACOMBE, Circuit Judge. The collision took place in the slip be- 
tween Piers 35 and 36, North River. The slip was 600 feet long and 
150 feet wide; but on the south side of Pier 36 there lay the steamship 
Navaho and some barges, while a similar row of barges lay at the 
north side of Pier 35. The conséquence was that there was left a 
clear space only of about 90 feet for navigation of the Arbuckle and 
the Packerton. Each of them was about 30 feet wide. At the outer 
end of Pier 35 were two barges side by side, which practically ex- 
tended that pier beyond the line of Pier 36. The Arbuckle was back- 
ing eut of the slip, and the Packerton was entering it. Just after she 
entered the slip, the Packerton, according to her own story, biew two 
whistles, and kept towards the northerly part of the slip, subsequently 
blowing another two-blast whistle and thereafter an alarm whistle. 
Ail thèse must hâve been in rapid succession because the collision oc- 
curred a little more than 150 feet in from the river end of Pier 36. 
The Arbuckle backing naturally threw her stern towards the northerly 
part of the slip. There is much conflict of testimony as to what whis- 
tles were blown and what action was taken in the management of the 
éngines of the two boats, after the Packerton turned into the slip. 
Indeed, as the District Judge says : 

"This is apparently one of those cases where both vessels are backing away 
from each other and couie into collision." 

He held the Arbuckle in fault because in backing out she got over 
to the northerly side of the slip where the Packerton had gone, when 
there was plenty of room for her to get out on the other side of the 
slip. 

In our opinion, however, the primary cause of the collision Hes fur- 
ther back. Ail agrée that the ordinary rules of navigation in open, 
water as to signais and helm movements do not apply in such a con- 
stricted space as this was. It is a case to be governed by the "spécial 
circumstance" rule. It was imprudent navigation on the part of both 
thèse boats to be proceeding at the same time, the one in and the other 
out of this crowded slip. Whichever vessel is in fault for bringing 
about this state of aflfairs should be held responsible for ail the consé- 
quences ; both of them shoul(^ be held if both contributed to produce 
such conditions. The rules provide a simple method for preventing 
185 F.— 16 
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just such a condition. When a vessel, located at rest in a slip, lias cast 
oS and is about to start out of the slip bow-first or stern-first, it is 
lier duty to blow a long single blast, usually spoken of as a "slip whis- 
tle." This is a warning to vessels passing up and down across the 
mouth of the slip and to those about to enter it that a vessel is coming 
out. Hearing such a whistle, it is their duty, unless they are privileged, 
to regulate their own movements so as not to interfère with the exit 
of the other vessel f rom the slip. The P^ckerton was not a f erryboat, 
and certainly was not privileged to thrust herself into the mouth of the 
slip at the moment when she was advised that sorae other vessel was 
coming out. If she heard the whistle and, disregardîng it, hurried into 
the slip instead of waiting, as she could easily hâve done, till the Ar- 
buckle came out, or if she kept on because she did not hear a timely 
warning, which if attentive she might hâve heard, she would be in 
fault. If, on the other hand, the Arbuckle failed to soUnd a slip whis- 
tle when she cast oflf, or if the whistle were sounded so feebly as not 
to be heard beyond the mouth of the slip, the initial fault would be 
hers. The testimony bearing on this branch of the case may next be 
examined. 

The Arbuckle had brought a large barge into the slip, which was 
lef t against Pier 36 in front of the Clyde Line steamer Navaho, which 
lay up towards thé bulkhead end bow oût. She then wettt over to the 
south side of the shp and tied lip to a barge which lay alongside of 
Pier 35_, while the mate went ashore to téléphone for orders. This 
barge was the seCond one in f rom the river end of the pier. The mas- 
ter of the Arbuckle stated that, upôii the return of the mate, he let go 
his line, sent his mate aft, and started to back out, blowing a sHp 
whistle. While he was backing the mate sang out to go ahead (re- 
verse), whereupon he stepped across to the starboard side of his pilot 
house, looked out, and saw the Packerton coming across the end of 
Pier 3o. Hé stated that the Arbuckle hâd a good loud whistle and that 
he blew it fiye or six Seconds. The mate testified that the whistle 
was blown as he threw the line ofï. That they had backed' some dis- 
tance before he sighted the Packerton coming up against the tide 
around the barges at the end of Pier, 35 — he says that they had backed 
about 90 feet, which is probably an exaggeration. The deck hand who 
was standing aft a,longside of the mate testified that as the Arbuckle 
cast oflf her line and started to back they blew the gênerai slip whistle, 
a long blast, and that they had backed about half the length of the boat 
when he saw the starboard bow of the Packerton coming up alongside 
of the lighters at the end of Pier 35 and rounding into the slip. The 
engineer says that at the time he started to back he heard the slip 
whistle. The steward says that the whistle blew when the line was 
cast ofï.' The fireman who was below testified that he heard some 
whistles, but cquld not say as to a slip whistle,' because he dôes not 
understâhd thé whistles. 

Ryberg was acting captain of the lighter Barton, which lay against 
Pier 36, nèareSt to the river end. He saw the Arbuckle come into the 
slip and thén occtipied hir^self, making his own boat fast; this was 20 
minutes to halî an hour before the collision. His attention was drawn 
to the Packerton when she was Just in the mouth of the slip. As she 
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came over towards him she blew a two-whistle signal. At this time 
he looked up the slip and saw the Arbuckle backing out; did not know 
where she started frora. He states what whistles were blown after 
this first signal of the Packerton attracted his attention and says that 
the whistle the Arbuckle blew just before collision was the first one he 
had heard f rom her. Since he was not engaged in navigation, or con- 
cerned with the movements Of any other vessels until after he sighted 
the Packerton in the slip, the circumstance that he heard no slip whistle 
from the Arbuckle when she started is not significant. One may hâve 
been blown which he did not notice. -., 

Boucher was employed by the Savannah Line and was on Fier 35. 
His attention was called by the Packerton's two whistles, blown when 
she was almost in the slip. He then looked and saw the Arbuckle 
backing down. He says he heard no earlier whistle from the latter; 
but the same comment may be made as in the case of Ryberg: There 
was nothing to induce him to heed or remember whistles if he heard 
them, until his attention was called to the situation by the entry of the 
Packerton into the slip evidently signalling to some one. 

Of the crew of the Packerton, two deck hands were working inside, 
and do not know about any whistles — the engineer was not asked about 
them. The master of the Packerton testified that he came down the 
river from Pier 55, running about 12 miles an hour with an ebb tide 
and about 400 feet off the piers. When he got about abreast of the 
slip, he rounded to coming nearer, about 200 feet ofï the pier line. , As 
he rounded to he could see into the slip and then saw the Arbuckle 
lying about two-thirds of the way up the slip on the south side about 
abreast of the bow of a Clyde Line steamer (the Navaho), lying still 
apparently alongside of one of the barges. He slowed down as he 
rounded to, and as he entered the slip noticed that the Arbuckle had 
sternway on her. Apparently she had cast ofï and started between 
the time he saw her as he rounded to and the time when he entered 
the mouth of the slip, coming up against the tide and around the barges 
at the end of Pier 35. This witness testified that he heard no whistle 
from the Arbuckle as she started out, no whistle whatever, although he 
was keeping a sharp lookout. The mate of the Packerton, who was in 
the pilot house with the master, substantially corroborâtes this testi- 
mony. 

In view of this conflict of évidence, it is f ortunate that we hâve the 
testimony of a disinterested witness, who was at the time giving his 
attention to signais. Nickelsen, a licensed engineer and master, was 
coming down the river about 400 or 500 feet off the piers in a gasoline 
launch, with another man, who was steering. He testified that when 
he was about abreast of Pier 37 he heard a long blast, to which he at 
once gave attention, because he "always pays attention to a slip whis- 
tle." It was from a slip close by, and he told the man that was steer- 
ing the boat to keep clear of the slip, because there was a ship coming 
out. As he got a little further down he saw a steam lighter coming 
around Pier 35. There were a couple of lighters lying there, and she 
was heading towards Pier 36, bucking the tide so that it looked as if 
she was coming up the river. As he passed down he saw in the slip 
the Navaho, with which he was familiar. He heard a lot of subse- 
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quent tooting and the crash. In ouv opinion this testimony so strongly 
corroborâtes the testimony of the master and crew of the Arbuckle 
that they blew a slip whistle before the Packerton came into the shp 
that we must accept their statement to that effect as correct. Since 
their whistle was plainly heard by an observer 400 or 500 f eet off Pier 
37, it should hâve been heard by those on the Packerton, who werc 
near the mouth of the slip, and their navigation must be judged as if 
they had heard it. 

As was said before, we think the initial and controlling f ault was the 
intrusion of the lighter into the slip af ter the tug had notified her inten- 
tion of coming out. The former should hâve held herself against the 
tide till the departing vessel had left the slip. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to dismiss the libel, with costs. 



In re MILNE et al. 

(Circuit Court of Api>eals, Second Circuit. December 12, 1910.) 

Nos. 55, 71.' 

Bankruptct (§ 155*) — Liens— Pledged Assets— Collatebal Securitt. 

In May, 1905, bankrupts made an agreement with K. & Co., bankers, 
by whicli they agreed to pay for goods shipped to the bankrupts by 
European manufacturers, to guaranty sales, etc., provided that ail ac- 
counts for goods sold should be transferred to K. & Co. The bankrupts 
thereaf ter conducted business in accordance with the agreement until 
they failed. In May, 1906, K. & Co. borrowed money from elaimant 
bank on notes, giving the bank a lien for their payment, on ail properties 
or securities which had been or should thereafter be left at the bank for 
any purpose, and also on the balance of any account of K. & Co. with the 
bank, notwithstanding the property or securities may hâve been de- 
posited as security for some spécial purpose. K. & Co. thereafter, as 
substituted collatéral for this loan, deposited with the bank notes of 
the bankrupts secured by assigned accounts under the preceding arrange- 
ment, stating to the bank that the bankrupts' account with K. & Co. had 
both merchandise and assigned accounts against it. K. & Co. also de- 
posited $40,000 of the bankrupts' notes taken under similar conditions 
with K. & Co., Limited, an Ehglish banking concern. Held, that both 
the bank and K. & Co., Limited, acquired an équitable lien on the ac- 
counts of the bankrupts so pledged to K. & Co. to secure the notes, and 
that K. & Co.'s trustée was estopped to claim that such assigned ac- 
counts and the proceeds thereof were not received by K. & Co. as col- 
latéral for advances made, but in payment pro tanto for such advances, 
as against the bank, and K. & Co., Limited, and hence both the bank 
and K. «& Co., Limited, were entitled to share pro rata in the proceeds 
of such accounts as had been coUected by such trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 
' Noyés, Circuit Judge, dlssenting. 

Pétition to Review and Appeal from the District Court of the 
United States for the Southern District of New York. 

In the matter of bankruptcy proceedings of John C. Milne and Wal- 
ter Turnbull, composing the firm of Milne, Turnbull & Company. 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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Proceedîngs to détermine the distribution of a fund held by Lawrence 
E. Sexton as trustée in bankruptcy of Kessler & Company, and claimed 
by him as such trustée, and also by the Merchants' National Bank of 
New York City, and by Kessler & Company, Limited, of Manchester, 
England. The référée directed the amount to be divided pro rata be- 
tween the bank and Kessler & Company, Limited, and, his décision 
having been affirmed by the District Court, Sexton appeals, and also 
files a pétition to review. Affirmed. 
See, also, 159 Fed. 280. 

The following is the opinion of Olney, référée: 

This is a proeeeding to a(J,iust the claim of the Merchants' National Bank 
hereiu. The proof of claitn is for an iniiebtedness of $2.5.000, représentée! by 
flve promlssory notes aggregating that suin niade by Milne, Turnbull & Co. 
to the order of Kessler & Oo. and by Kessler & Co. duly indorsed and trans- 
ferred to the Merchants' National Bank as collatéral seeurity for certain 
loans made to the bank by Kessler & Co., as follows: One note for $4,000, 
dated July 22, 1907, payable November 22, 1907; one for $6,000, made 
August 28, 1907, payable Deeember 30, 1907; one for $5,000, dated August 
28, 1907, payable Deeember 30, 1907; one for $3,000, dated September 10, 
1907, payable Deeember 10, 1907; and one for $7,000, dated September 3, 
1907, and payable January 3, 1908. The notes bear Interest at the rate of 
6 per cent, from their several dates. 

The bank claims that the proceeds of certain book accounts, amounting to 
about $16,000, transferred by Milne, Turnbull & Co. to Kessler & Co. and col- 
lected by the receiver and trustée after the bankruptcy, are to be applied 
In whole or in part to the satisfaction of the bank's claim. The trustée of 
Kessler & Co. claims that the proceeds of such collections in the hands of 
the trustée are free from aoy lien In favor of the bank. 

In May, 1905, the bankrupts who were merchants in New York, entered 
into an arrangement with Kessler & Co., now bankrupt, which arrangement 
is set forth in a letter from Kessler & Co. to Milne, Turnbull & Co. at the 
date of May Ist and the answer of Milne, Turnbull & Co. by letter of May 
3d. The letter of May Ist is as follows: 

"Messrs. Milne, Turnbull & Ce, 340 Broadway, N. T. City— Dear Sirs: 
Referring to our conversation with Mr. Milne and Mr. Turnbull, we beg here- 
with to confirm the interview and will state that we are willing to under- 
take the payment of goods (mohair and cottons) shipped to you by your 
European manufacturers at maturlty, provided that such goods are shipped 
on time and are accepted as correct. We further agrée to guarantee ail 
your sales in connection with the orders which are subject to our approval. 
AU accounts for goods sold by you shall be transferred to us and the Bs/D 
and involces shall be plainly stamped as follows: 'This account bas been 
assigned and is only payable to Kessler & Oo., bankers, 54 Wall sti'eet, New 
York.' Duties and freight to be advanced by us; on ail moneys advanced 
we shall charge 6% interest p. a, Our charge for the guarantee Is to be a 
2V2% on the net amount due from the customers. We agrée to allow you a 
drawing account which must at no time exceed the sum of $5,000 and against 
which you pledge the stock goods taken over from the account which you 
kept with Messrs. Wimpfenheimer & Bros. The Insurance on the goods, we 
understand, Is always covered by your open policies, whether they be In 
transit, In your store or on dock. 

"We shall render you on or about the Gth day of each month statements 
of your account for the prevlous month. 

"AU advances made to you must be evidenced by your promissory notes, 
for such form, such length of time and such amounts as may be designated 
by us. 

"Either party hereto may terminate this arrangement on three months no- 
tice in writing to the other. 

"Please confirm this letter and oblige 

"ïours very truly, Kessler & Co." 
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The answer of Mllne. Tumbull & Company was as follows: 

"New York, May 3, 1905. 

"Messrs. Eessler & Company, Bankrupte, 54 Wall Street, New York City— 
Gentlemen: We are In recelpt of your favor of the Ist inst. setting forth 
your conditions for our future arrangements, whlch we hereby respectfully 
accept and eonflrm. 

"Yours very truly, Milne, Tumbull & Company." 

Pursuant to the arrangement thus made, there were deallngs between 
Kessler & Co. and Mllne. Tumbull & Co. down to the tlme of the bankruptcy 
of both flrms In November, 1907. 

The fund the disposition of which Is In question Ig the sum of $16,950.99, 
the proceeds of the collection by the recelver and trustée of Kessler & Co. 
of book aceounts transferred by Milne, TurnbuU & Co. At the date of the 
bankruptcy of Mllne, Tumbull & Co., November 20, 1907, the amount of ad- 
vances made by Kessler & Co. to Milne, Tumbull & Co. at that date was 
$103,740.70, less. however, the sum of $2,945.64, representing paper upon 
which Kessler & Co. were liable, but whlch they did not pay, and the sum of 
$19,353.55, representing the total amount of aceounts receivable outstandlng 
at the date of thé bankruptcy and assigned to Kessler & Oo., leavlng a bal- 
ance oif Indebtedness owing to Kessler & Co. of $81,441.51. 

Pursuant to the clatise of the agreement providing that "ail advances made 
to y ou must be évidenced by your promiSBory notes," etc., Milne, Tumbull 
& Co. executed ànd dellvered to Kessler & Co. notes aggregating $101,000. 
Of thèse notes, $25,000 were IridorBed by Kessler & Co. and are now held 
by the MerehHhts' National Bank and are thé subject of the clalm herein. 
The notes were delivered to the Merchants' National Bank before maturity 
and as collatéral for a loan made by said bank to Kessler & Co. on Kessler 
& Co.'s note; Forty thousand dollars of thèse Milne, Tumbull & Co. notes 
were Indorsed by Kessler & Go. and are now held In the so-ealled Kessler 
escrow. The remainder, aggregating $36,000, came into and are now in the 
possession of the trustée of Kessler & Oo. None of ' thèse notes had ma- 
tured at the time of the f allure of Kessler & Oo. or of Milne, TurnbuU & 
Co. 

The business between the two flrms was conducted pursuant to the agree- 
ment contained in the letter 6f May Ist, and the aceounts receivable were as- 
signed acCordingly to Kessler & Co., and sueh aceounts were guaranteed to 
Mllne, TurnbuU & Co. by Kessler & Co. under sald agreement. 

Mllne, Tumbull & Co. gave their notes whenever Kessler & Co. demanded 
the same and for such ansounts and on such terms as they required. Thèse 
notes were ordinarily used by Kessler & Co. as collatéral for loans obtained 
by them. As the notes matured, they were taken up by renewal notes. The 
assigned aceounts were credited to Mllne, TurnbuU & Oo. when paid, but 
were not Credited at the tlme they were recelved by Kessler & Co. In case 
a discount was allowed, the amount to be credited could not be determined 
until It appeared whether the debtor availed himself of discount. When the 
account became payable, Milne, TurnbuU & Co. were credited with the 
amount thereof, whether paid or not. In case any of the goods were returned 
by the purehaser, Mllne, l'umbuU & Oo. were charged with the amount 
thereof. Milne, TurnbuU & Co. were credited with Interest f rom the tlme 
they were credited with Said aceounts. 

Préviens to the delivery of the notes In question, Kessler & Co. had de- 
llvered to tJie Merchants' National Bank, as collatéral security for loans, 
similar notes of Milne, TurnbuU & Co., Indorsed by Kessler & Co. 

Alfred Kessler, of the flrm of Kessler & Co., at some time prior to the delivery 
to the bank of the notes in question, had a talk with one or more of the offieers 
of the bank regarding the Milne, Tumbull & Oo. notes. Mr. Kessler testified 
as follows with respect to this conversation: "Well, as far as I recoUect, ail 
that I said was this: That I said the notes were perfectly good, and that 
our account had both mercliandlse and aceounts assigned agalnst it." 

It was further shown that on or about the lOth of October, on the occa- 
sion of the delivery to the Merchants' National Bank by Kessler & Co. of 
one of the notes In question, Mr. Kessler was asked by an officer of the bank 
regarding the varlous collatéral securltles to his loan; and he stated that 
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ail the collatéral whlch he gave to the Merchants' Bank" was secured to hls 
flrm In some way. The officer oC the bank testlfled that thls had always been 
hls understandlng, and that the question was asked merely to conflrm such 
understandlng. 

At the tlme the notes In question were delivered to the Merchants' National 
Bank, other collatéral held by the bank was surrendered and addltional loans 
made to Kessler & Co„ so that the bank beoame holder for value and in good 
faith of the notes in question. 

The trustée contends that the assigned accounts, the proceeds of whlch are 
In question, were not received by Kessler & Co. as collatéral for advances 
made, but In i)aynient pro tanto of such advances; that, as thèse accounts 
were not received as collatéral by Kessler & Co., they were not collatéral to 
the notes, and hence the holder of the notes could not claim the benefit of 
sald accounts; in other words, that there was no collatéral of which the 
bank was entitled to the benefit. However this may be, I thlnk Kessler & 
Cîo.'s course of deallngs with thèse notes and their statements to the Mer- 
chants' National Bank Mtopped them from taking thls position. When Kes- 
sler handed the bank thèse notes, he, in substance, said to the bank that the 
notes represented a debt of Milne, TumbuU & Oo. to Kessler & C5o. When 
he said the notes were perfectly good and his order account (that is, Milne, 
Tumbull & Co.'s order account) had both merchandise and accounts assigned 
against it, he meant to convey the impression whlch the language naturally 
conveys: That there were merchandise and accounts assigned to secure the 
notes. And, in a certain sensé, what Kessler said was true — the advances, 
whlch, by the agreement between the parties, were represented by notes of 
Milne, Turnbull & Co., were seeured by the assignment of accounts to Kes- 
sler & Oo. 

The use made by Kessler & Co. of theSe notes and Kessler's déclarations 
amount to a construction of the contract by Kessler & Oo. By this construc- 
tion, 80 far as third parties were coucerned, the assigned accounts became 
collatéral to the notes in the hands of bona fide holders for value. Kessler's 
déclarations show that thls was his understandlng of the matter. In any 
event, I thlnk the Merchants' National Bank had a right to assume, from 
what Kessler said, that there were accounts of Milne, Turnbull & Oo. as- 
signed to Kessler & Co. as security for the notes in question. 

The rights of the parties, it seems to me, must be fixed as of the date of 
fallure of Kessler & Oo. At that tlme thèse notes of Milne, Turnbull & Co. 
were outstandlng, and, so far as the bank is concerned, the notes whlch it 
held were entitled to the beneût of the accounts. I do not thlnk, however, 
that they are entitled to hâve ail the proceeds of thèse accountsi applied 
towards the satisfaction of their claim, but only to share with other bona 
fide owners of slmilar notes. 

At the tlme of the fallure, there was In the Kessler & Co., Umited, escrow, 
$40,000 slmilar notes of Milne, Tumbull & Oo. The whole amount of ac- 
counts assigned and outstandlng at the tlme of the fallure was $19,335.35. 
The trustée of Kessler & Oo. has realized and collected from thèse accovmts 
only the sum of $16,950.99. 

In the matter of the suit relative to Kessler & Co., Limited, escrow, though 
the District Court declded that the seeuritles in that escrow (among others 
the Milne. Tumbull & Co. notes) formed pairt of the bankrupt estate, thls dé- 
cision has been reversed by the Circuit Court of Appeals. Upon thls lasi 
décision an. appeal has been taken to the United States Suprême Court, but 
at the présent time the law of the case is that Kessler & Oo., Irimlted, are 
entitled to the $40,000 of Milne, Turnbull & Co. notes. 

My conclusion, therefore, Is that the Merchants' National Bank and Kes- 
sler & Co., Limited, are entitled to share, in proportion to the amount of 
notes held by them respectively, in sald proceeds of the collected accounts. 
In other vfdTùs, that the bank is entitled to 25/85, or 5/13, of said sum of 
$16,950.99. 

An order of the référée în bankruptcy was entered October 8, 1909, 
which directed that a fund of $16,950.99 held by Lawrence E. Sexton 
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as trustée in bankruptcy of Kessler &.Go. be divided between the Mer- 
chants' National Bank of New York and Kessler & Co., Limited, of 
Manchester, Erlgland. The payment to Kessler & Go. of Manchester 
is to await the décision by the Suprême Court of the United States 
of an appeal now pending to détermine whether Kessler & Co. of Man- 
chester are the owners of the balance of the fund after paying the 
claim of the Merchants' National Bank. 

Wallace MacFarlane and Samuel J. Rosensohn, for appellant. 
George Zabriskie and Henry G. Gray, for appellee. 

Before LACOMBE, COXE and NOYES, Circuit Judges. 

GOXE, Circuit Judge. This is a proceeding in the matter of Milne. 
Turnbull & Co., bankrupts. Kessler & Co. are also bankrupts and 
Lawrence E. Sexton is their trustée. In January, 1908, Sexton, as 
trustée, filed a proof of debt against the estate of Milne, Turnbull & 
Co. for $131,388.99 and in March, 1908, the Merchants' National Bank 
filed its claim against the estate for $25,000. The debts in contro- 
versy are based upon notes of Milne, Turnbull & Co., of which Kessler 
& Co. held $36,000, the Merchants' Bank $25,000 and Kessler & Co.„ 
Ltd., $40,000. Thèse notes were ail made to the order of Kessler 
& Co. and were by them delivered to the bank and Kessler & Ce, Ltd. 
As collatéral to thèse notes Milne, Turnbull & Co. had assigned to 
Kessler & Co. accounts receivable upon which $16,951 has been col- 
lected. Each party claims this sum as collatéral to its debt. On the 
Ist of May, 1905, Milne, Turnbull & Co., merchants, and Kessler & 
Co., bankers, entered into a written agreement by which the bankers 
agreed to undertake the payment for goods shipped to the merchants 
by European manufacturers at maturity and to guarantee ail sales in 
connection with orders having the bankers' approval. It was further 
agreed that ail accounts for goods sold should be transferred to the 
bankers and the bills of lading and invoices should be plainly stamped 
as follows : "This account has been assigned and is only payable to 
Kessler & Co., bankers, 54 Wall St., New York." In accordance with 
this agreement, thus partially stated, business was transacted until the 
time of the failure. When goods were sold the merchants sent copies 
of the invoices to the bankers and when the account was paid to them 
the merchants were given crédit therefor. 

On the lOth of May, 1906, Kessler & Co. borrowed $150,000 from 
the Merchants' Bank and gave a demand note therefor with coUaterals 
and in October, 1907, the firm borrowed $65,000 more, giving similar 
notes therefor. By the terms of thèse notes the bank was given a lien 
for their payment "iipon ail properties or securities which bave been 
or which shall hereafter be given to orieft in the possession or custody 
of the bank by or for the undersigned for safe keeping, or for any 
other purpose, andi also upon the balance of any account of the under- 
signed with said bank, and this notwithstanding suçh propèrty or se- 
curities may hâve been or shall be deposited as security for some spé- 
cial purpose." As substituted collatéral to the $150,000 loan the notes 
of Milne, Turnbull & Co., endorsed by Kessler & Co. and set out in 
the bank's proof of debt were received in August ateid September, 1907. 
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Thèse notes are now owned by the bank. When the loan was nego- 
tiated Kessler & Co. stated to the ofificers of the bank that the Milne 
notes were perfectly good and Milne, TurnbuU & Co.'s account had 
both merchandise and assigned accounts against it. The trustée of 
Kessler & Co. contended that the accounts, the proceeds of which are 
in controversy, were assigned to Kessler & Co. to be applied when col- 
lected, in payment of Milne & Co.'s debt to Kessler & Co. and not as 
collatéral security for advances. We agrée with the référée in thinking 
Ihat Kessler & Co.'s trustée is estopped from taking this position for 
the reason that in the firm's dealing with the bank they were treated 
as collaterals, the bank being induced to make the loan relying upon 
the "merchandise and assigned accounts" which secured it. The bank 
had a right to assume that ail the security which Kessler & Co. held 
for the payment of the notes was equally available to it when the notes 
were transferred. Kessler & Co., Ltd., having $40,000 of Milne, 
Turnbull & Co.'s notes are similarly situated and it follows that the 
fund in question should be divided pro rata between them and the bank 
and that the notes in the hands of the trustée of Kessler are not enti- 
tled to share in the fund. 

There seems to be no doubt that by the transfer of the notes to the 
bank the équitable title to the collaterals which secured the notes came 
into the hands of the bank to the same extent as if they had been phys- 
ically attached to the notes. This could not be donc conveniently, but 
the character of the security does not change the title thereto. What 
the bank took was not Milne & Co.'s notes, but those notes plus the 
accounts due them from their customers, but payable to Kessler & Co. 
Kessler & Co. having received the bank's money are not entitled to 
realize on the securities until their debt to the bank is paid. The ac- 
counts did not become their property, because, for the convenience 
of ail concerned, they were permitted to collect them. We think the 
conclusion is irrésistible that when the bank took the Milne notes it 
expected to receive, and Kessler & Co. expected to give the bank, the 
benefit of ail the collaterals which secured the notes and that when the 
accounts were paid to Kessler & Co. it was their duty as agents or 
trustées for the bank to apply the proceeds in payment of the notes. 
The district judge arrived at the same resuit as the référée, but, as 
he says, by a somewhat diflferent process of reasoning. After review- 
ing the décisions in this and other states and finding a conflict of au- 
thority existing in other states and no décision in the courts of New 
York clearly disposing of the question, he found an analogy in the 
reasoning of Stevenson v. Black, 1 N. J. Eq. 343. After quoting from 
the opinion of the chancellor, he says : 

"It seems to me that that is exactly the situation hère: Kessjer was solel.v 
<iiititled to reeelve the proceeds of the accounts payable pledged by Milne, 
aud he so remained down to the time of thèse bankruptcies. Thèse accounts 
were, to be sure, security for ail the notes that Kessler had, but when he as- 
signed sonie of the notes he became a trustée for bis assignée to the extent 
of the face value of the notes in question. 

"It ciui hardly need authority to show that In a court of equlty the cestui 
liiip trust is actually seized of the trust property; he may allen it, and any 
ie.gal conveyance by him will hâve the same opération In equity upon the 
trust as it wonld hâve had at law upon a légal estate. Croxall v. Shererd, 5 
Wall. 281, 18 L. Ed. 572. 
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"It can make no différence that a holder of collatéral securlng severaî 
notes assigns them successively and thereby diminislies the value of each 
note In the event of deflelency. Each cestui que trust takes his chances of 
that, but If (In this case) Kessler became a trustée for the bank by the act 
of assignnient, no act of hls; nor any change In hls drcumstances can change 
his relation to the cestui que trust he himself created. To the extent of his 
ability he is at ail times bound to account for the trust he had himself 
created, and that duty bas by opération of law descended to his trustée in 
bankruptcy." 

We think the conclusion reached below is correct, and that the order 
should be affirmed, with costs. 

NOYES, Circuit Judge, dissents. 



WESTERN UNION TELEGRAPH CO. v. WRIGHT. Oomptroller General. 

(arcuit Court of Appeals, Fifth Circuit October 3, 1910.) 

No. 1,928. 

1. Franchises (i 1*) — Nature of Franchise. 

A franchise is a grant of right by public authorlty, the main élément of 
which is, in gênerai, "permission" to do something which othervvise the 
grantee would not hâve the rlght to do. 

[Ed. Note.— For other cases, see Franchises, Cent. Dis. § 1; Dec. Dig. 
§ 1.» 

For other définitions, see Words and Phrases, vol. 8, pp. 2929-2942 ; vol. 
8, p. 7666.] 

2. Taxation (§ 8*)^-Powers oe State— Tei^graph Oompanies— Franchise 

Gbanted bt United States. 

Whatever franchise or rlght a telegraph company aequires from the 
tJnited States by its acceptance of the provisions of Act July 24, 1SG6, c. 
230, 14 Stat. 221 (U. S. Comp. St. 1901, p. 3579), glvlng such companies the 
right to use the mllitary or post roads of the United States, etc., is ex- 
empt from taxation by a state. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 21; Dec. Dig. 
18.»] 

3. Taxation (§ 376*) — Powers or State— Franchise of Telegraph Company. 

Act Ga. Dec. 16, 1902 (Laws 1902, p. 37), provides for the imposition of 
a franchise tax on ail corporations, domestic and foreign, which exercise 
any spécial right or privilège withini the state not allô wed by law to nat- 
ural persons. The state board of appraisers, In making an assessment 
thereunder of a franchise tax against a telegraph company doing an Inter- 
state business, and which had accepted the provisions of Act July 24, 
1866, c. 230, 14 Stat. 221 (U. S. Comp. St. 1901, p. 3579), expressly found 
that the company maintained and operated its Unes in the state under the 
franchise glven it by such act, and stated that "our flndlng is therefore 
based upon and includes the value of the franchise conferred by the act 
of Congress." Ali tangible property of the company wlthin the state was 
separately assessed and taxed under a différent statute. Held, that the 
finding of the board was conclusive' as to the basis on which the tax was 
assessed, and, slnce the assessment contalned an élément of unknown 
amount which was not taxable, the tax based thereon was illégal and vold. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 625, 629-631; 
Dec. Dig. § 376.»] 

*For other caees see lame topic & i kuubxb In Dec. & Am. 01g«. 1907 to date, & Rep'r Indexe* 
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4. Taxation f§ 40*)— Constitotionalitt or Tax— Excessive and Discbim- 
INATOBY Taxation. 
^ Where the net profit of a telegraph company for a year on ail Its busi- 
ness withln a state, and passing Into, from, or through the state, was less 
than $2,000, the valuation of Its franchise by the state for taxation at 
$950,000, in addition to a tax upon ail of its tangifble property, was exces- 
t Bive, discrlmlnatory, unjust, and unconstitutlonal. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 68-89; Dec. 
Dig. § 40.*] 

Shelby, Circuit Judge, dlssenting, ; 

'Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

Suit in equity by the Western Union Telegraph Company against 
William, A. Wright, Comptroller General of the State of Georgia. 
Decree for défendant (166 Fed. 954), and complainant appeals, Re- 
versed. 

Albert Howell, Jr., for appellant. 

J. D. Kilpatrick and John C. Hart, for appellee. 

Before FARDEE and SHEt-BV circuit Judges, and FOSTER, 
District Judge. ,....., i r-s ,,, , ., .. , . 

FARDEE, Circuit Judge. The appellant's bill for an injunction 
restraining the collection of a tax upon its franchise was met in the 
court below by a gênerai demurrer, which was sustained, and there- 
upon the bill was dismissed, and therefore on this appeal the facts 
well pleaded in the bill are to be taken as true and undisputed. For 
this opinion the leading facts may be summarized as foUows: 

The complainant, the Western Union Telegraph Company, is a 
corporation created under the laws of the state of New York, and is 
engaged in conducting an Interstate telegraph business for the trans- 
mission of télégraphie dispatches over its lines, which extend through 
ail the States of the United States. AU of its property, equipment, and 
lands within the state of Georgia are engaged andi used in the trans- 
action of interstate commerce. 

The company has duly accepted the benefit of the act of Congress-, 
approved July 24, 1866, entitled "An act to aid in the construction 
of telegraph lines, and to secure to the government the use of the 
same for postal, military, and other purposes," the purpose of said 
act being to secure to the government of the United States preferen- 
tial and economical use of the lines of such telegraph companies as 
might accept the provisions of the act, and to secure the right to 
purchase at option ail the accepting company 's telegraph lines and 
property under terms stipulated therein. Said act provides that any 
telegraph company accepting said act shall hâve the right to con- 
struct, maintain, and operate its lines of telegraph through and over 
any portion of the public domain of the United States, over and along 
any of the military or post roads of the United States, and over or 
under or across the navigable streams or waters of the United States, 
andi shall also hâve the free right to take and use from the public 

*For other ca>es «es same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, &> Rep'r Indexes 
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lands ail necçssary stone, timber, and otiier materiâl for its posts, 
piers, stations, and other needful uses in the construction, mainte- 
nance, and opération of said lines of telegraph, aiiç} pre-empt and 
use such portion of unocctipied public lands subject to , pre-emption, 
through which their said jines. of : telegraph miglit be located, as might 
be necessary for its stations. 

The said company, having accepted the restrictions and obligations 
required by said act, is compelled to afïord télégraphie communi- 
cation between the several departnients of the govèrnitient of the 
United States and their :officers and agents priDr,ity over ail other 
business, and has forfeited and relinquished its right to charge the 
usual and customary rates forets services so rendered, and, is com- 
pelled to accept for such service only such compensation as may be 
fixed by the Postmaster General of the United States. The said com- 
pany has constructed and does now maintain and operate ail of its 
lines of telegraph within the state of Georgia under and by virtue 
of the rights and franchises conferred by said act of Congress. 

In the year 1907 said company was assessed upon ail its tangible 
property ofevery kind and description, taxable in the state of Georgia., 
in the sum of $796,000, the taxes upon which bave been diuly tender- 
ed (admitted in the argument to hâve been fully paid), and in addi- 
tion tosaid assessment, under the law of the state of Georgia ap- 
proved December 16, 1903 (Laws 1902, p. 37), entitled "An act to 
provide for and require the: payment of taxes on franchises," etc., 
it was further assessed on its franchise in the sum of $950,000. The 
important provisions of the above-mentioned act are found in sec- 
tions 1 andl 9, which read as foUows : 

"Section 1. Be it enacted by the Senate and House of Représentatives of 
the state of Georgia in General Assembly met, that the term 'spécial franchise,' 
as used in this act, shall Include every rigUt and privilège exercised within 
this state granted to any person, partnership or corporation by the state or 
its authority, or by any county or eounty officer, or offlcers, or any municipal 
corporation or ofiicer thereof , for the exercise of the power' of eminent domain, 
or for the use of any public highway or street, or the land above or below 
any highway or street within the limits of said state, and every spécial right 
exercised within this state granted by charter, resolution, by-law, statute or 
btherwise, whether under tlie laws of this or any other state, for the exercise 
of any public service, such as the construction and opération of railroads 
equipped for steam, electriclty, horse-power, compressed air, or otherwlse, for 
the common carrying of passengers or freight ; the construction or opération 
of any plant or plants for the distribution and sale of gas, water, electric 
lights or power, steam beat, refrigerated air, or other substances by means of 
wires, pipes or conduits niade under or above any street, alley or highway. 
or the construction and opération of any téléphone or telegraph plant; ail 
rights to conduct wharfage, dockage or cranage business ; the conduct of any 
express business or the opération of sleeping, palace, dining or chair-cars; ail 
rights and privilèges to construet, maintain or operate canals, toll roads or 
toll bridges ; the right to carry on the business of maintalning equipment coni- 
panies, navigation companies, freight or passenger dépôts, and every other like 
spécial function dépendent upon the grant of publie powers or privilèges not 
allowed by law to natural persons or involving the performance of auy public 
service, not including the mère right to be a corporation by trading or man- 
ufacturihg, or other corporation exercising no spécial franchise above enu- 
merated." 

"Sec. 9. Be It further enacted by the authority aforesald, that nothing in» 
this act eontained shall be held, taken or eonstrued to exemiit (rom taxation 
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any franchisé not ènumerated in tbis act; but ail franchises of value not pro- 
vided for in this act shall be retum^d for taxation and taxed as other prop- 
erty under the présent laws." 

The board of arbitrators making aforesaid further assessment ex- 
pressly iricluded therein the following: 

"In flxlng the value of the franchise under which the Western Union Tele- 
graph Company eonstructed and maintalus and opérâtes Its Une of telegraph 
in Georgia, we hâve been unable to designate or set apart the value of the 
fédéral franchise under which the testimony shows the company opérâtes in 
Georgia, and our flnding is therefore based upon and includes the value of 
the franchise eonferred by the act of Congress of June, 1866. Whether the 
company is, or is not, liable to taxation upon the value of the fédéral fran- 
chise, Is not a matter for the détermination of this board ; its functiou being 
merely to find the value of such franchise." 

Said board of arbitrators,: in determining the vaUie of said fran- 
chise, considered évidence with référence to the income of appellant 
from its entire business. 

The appellant's contention on the foregoing facts is that it has 
been unlawfully assessed, and taxes are demanded, on its franchise 
derived from its acceptance of the provisions of the act of Congress 
of 1866, and that such franchise is not taxable in and by the state 
of Georgia. The apoellee apparently admits that a fédéral franchise 
is not taxable in and by the state of Georgia, but contends that the 
franchise claimed by the appellant under the act of Congress of 1866 
is a mère permissive franchise, and that in fact the appellant is do- 
ing business in the state of Georgia under its franchise derived from 
the state of New York, which is taxable in Georgia; and, while the 
board of arbitrators, in determining the values of the appellant's 
franchise, returned that they included therein the value of the féd- 
éral franchise, "under which the testimony shows the company op- 
érâtes in Georgia," the said board acted erroneously and under a 
misapprehension of the true facts of the case, which are that the ap- 
pellant takes nothing from the act of 1866, and that it really opér- 
âtes its telegraph lines in the state of Georgia under its New York 
charter; and appellee broadly contends that the acceptance of the 
provisions of the act of 1866 relieves no telegraph company from 
any state taxation on franchise, although returned as an élément of 
the value assessed. 

The act of 1902, under which the assessment complained of was 
made, provides for a tax on franchises, rights, and privilèges, and 
not upon tangible property, income, business, or capital. A fran- 
chise is a grant of right by public authority, the main élément of 
which is, in gênerai, "permission" to do something which otherwise 
the grantee would not hâve the right to do. As to what are fran- 
chises, see California v. Railroad Companv, 127 U. S. 40, 41, 8 Sup. 
Ct. 1073, 32 h. Ed. 150. 

The bill expressly avers, and so far as it is an issuable fact the 
demurrer admits, that the appellant "bas eonstructed, and continued 
to and does now maintain and operate, ail of its lines of telegraph 
within said state of Georgia undter and by virtue of the rights and 
franchises eonferred by said act of Congress." That the board of 
arbitrators, in their finding and return, acted under a misapprehen- 
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sion of the true facts of the case, î^ an assumption directly in contra- 
diction of the admitted facts, and it is net supported by any state 
of facts of which the court can take judicial notice. That the boardi 
acted erroneously is the cause of this suit. 

That the appellant opérâtes its lines in the state of Georgia un- 
der its charter obtained from the state of New York may be true to 
the extent that from such charter it gets its right to be a corpora- 
tion and to do business as a telegraph company; but, considering 
that the state of New York can grant no franchises to be exercised 
in the state of Georgia, the fact undoubtedly is that the appellant is 
operating its lines of telegraph, collecting tolls, etc., in the state of 
Georgia, under its New York charter to be a corporation and such 
franchises as it has, by the acceptance of the provisions of the act 
of Congress of 1866, and the consent given by acquiescence accented 
by régulation in the state of Georgia, so that it is reasonably clear 
that the only franchise or real right that the appellant has to do télé- 
graphie business in the state of Georgia is whatever right it may 
hâve under the act of Congress of 1866 andi the implied consent of 
the state of Georgia. 

The main reliance of the court below and of the learned Attorney 
General is that, notwithstanding the act of 1866, telegraph com- 
panies accepting the same are not relieved from state taxes on their 
franchise, no mattër under what guise the same may be levied, ei- 
ther as franchise eo nomine, income, business, or capital, although 
the value of the fédéral franchise may be an élément entering into 
the assessment upon which the tax is to be levied. The authorities 
relied upon to sustain this proposition are Western Union Tele- 
graph Co. V. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961, 31 L. 
Ed. 790; Massachusetts v. Telegraph Co., 141 U. S. 40, 11 Sup. 
Ct. 889, 35 L. Ed. 628; Postal Telegraph Co. v. Adams, 155 U. S. 
688, 15 Sup. Ct. 268, 360, 39 L. Ed. 311 ; Western Union Telegraph 
Co. V. Taggart, 163 U, S. 1, 16 Sup. Ct. 1054, 41 L. Ed. 49; West- 
ern Union Telegraph Company v. Gottlieb, 190 U. S. 412, 23 Sup. 
Ct. 730, 47 L. Ed. 1116 ; Chicago, B. & Q. Ry. Co. v. Babcock, 204 
U. S. 585, 27 Sup. Ct. 326, 51 L. Ed. 636. 

In the leadling case, Telegraph Go. v. Massachusetts, 125 U. S. 
530, 8 Sup. Ct. 961, 31 L. Ed. 790, it is decided that the privilèges 
conferred upon telegraph companies by the act of Congress of Tuly, 
1866, carries with it no exemption from the ordinary burdens of taxa- 
tion in a state within which they may own or operate lines of tele- 
graph. In the opinion of Mr. Justice Miller the décision of the 
court is sustained on authorities cited and by sound argument and 
elaborate reasoning, with illustration, the effect of which may be 
to minimize the value of the rights granted telegraph companies un- 
der the act of 1866 ; but nowhere in the opinion is there a sugges- 
tion that thé fédéral right actually granted is taxable by any state 
wherein the accepting telegraph company opérâtes its lines. 

From Massachusetts v. We.stem Union Telegraph Co., 141 U. S. 40, 
11 Sup. Ct. 889, 35 L. Ed. 628, it is well to quote: 

"The statutes [Pub. St. Mass. 1882, c. 13] pursuant to which the taxes now 
In question were assessed and sought to be coUected are set forth ia full la 
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125 Û. S. 531, 534, note, and the materlal provisions of them are as follows: 
By section 38, 'every corporation chartered ty the commonwealtli, or organ- 
Ized under the gênerai laws, for purposes of business or profit, having a 
capital stock divlded Into shares' (wlth certain exceptions), shall annually re- 
tum to the tax commissioner a llst of its shareholders and the number of 
shares belonging to each, the amount of its capital stock, the par value and 
market value of the shares, and the locallty and value of its real estate and 
machlnery subject to local taxation within the eommonwealth ; and 'rallroad 
and telegraph companles shall retum the whole length of their Unes, and 
the length of so much of their lines as is without the eommonwealth.' By 
section 39, the tax commissioner shall ascertain the true market value of 
the shares of eaeh corporation, and estimate the fair cash valuation of ail the 
shares constltuting its capital stock, and shall also ascertain and détermine 
the value of Its real estate and machinery subject to local taxation, and of 
the déductions provided in section 40. By section 40, 'every corporation em- 
braced in the provisions of section 38 shall annually pay a tax upon its cor- 
porate franchise at a valuation thereof equal to the aggregate value of the 
shares In Its capital stock, as determlned in the preceding section, after mak- 
Ing the déductions provided for in thls section, at a rate determlned by an 
apiportionment of the whole amount of money to be raised by taxation upon 
property in the eommonwealth durlng the same current year,' 'upon the ag- 
gregate valuation of ail the eities and towns for the preceding year.' 'From 
the valuation, ascertained and determlned as aforesaid, there shall be de- 
ducted: First, in case of rallroad and telegraph companies, whose lines ex- 
tend beyond the limita of the eommonwealth, such portion of the whole valu- 
ation of their capital stock, ascertained as aforesa,id, as is proportional to 
the length of that part of their Une lying without the eommonwealth, and also 
an amount equal to the value, as determlned by the tax commissioner, of 
their real estate and machinery located and subject to local taxation within 
the eommonwealth. Second, in case of other opérations included in section 38 
of this ehapter, an amount equal to the value, as determlned by the tax com- 
missioner, of their real estate and machinery subject to local taxation, wher- 
ever situated.' By section 42, 'every corporation or association, chartered or 
organized elsewhere, which owns, or controLs and uses, under lease or oth- 
erwise, a Une of telegraph within this eommonwealth' shall make ail the re- 
turns prescribed by section 38, excepting the llst of shareholders, 'and shall 
annually pay a tax, at the same rate, aud to be ascertained and determlned 
in the same manner,' as is provided in section 40. By section 54, taxes as- 
sessed under sections 40 and 42 may be reeovered with interest at the rate of 
12 per cent, per annum until the same are pald, by action in the name of the 
treasurer of the eommonwealth, or by information at his relation in the 
Suprême Judicial OOurt. * * * 

"The effect of the statutes complained of is that every telegraph eouipany, 
whether ineorporated in Massachusetts or elsewhere, owning, a line of tele- 
graph in Massachusetts, is to be there taxed on such proportion only of the 
whole value of its capital stock as the length of its line in Massachusetts 
bears to the whole length bf its lines every where ; atld to prevent its whole 
tax in Massachusetts from amounting in any event to more than that, it is 
provided that from the taxable portion of the value of its capital, so ascer- 
tained, shall be deducted the value of any property owned by it in Massa- 
chusetts which is subject to local taxation in the eities and towns. Such be- 
ing the real state of the case, ail the objections to the validity of the tax are 
met and disposed of by the décision of this court in the former case between 
thèse parties. In that case, as in this, the telegraph company, whlle admltting 
that its property in the state of Massachusetts was subject to taxation there 
like other property, argued that, by reason of its having accepted the provi- 
sions of Act July 24, 1866, c. 230, 14 Stat. 221, now embodied in sections 5263- 
5269 of the Revised Statutes [U. S. Oomp. St. 1901, pp. 3579-3582], and hav- 
ing thus acquired (section 5263) 'the rlght to construct, maintaln and operate 
lines of telegraph through and over any portion of the public domain of the 
United States, over and along any Of the rallway or post roads of the United 
States, and over, under or across the navigable streams or waters of the 
United States,' It had a franchise from the United States which could not be 
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taxed by any state throngh which Its Unes ran; that the statutes of Massa-» 
chusetts, in terms and effect, undertook to tax the franchises of the corpora- 
tion ; and that the tax was unconstltutlonal and void, both as Interferlng witU 
Interstate commerce and as heing unequal and excessive. 

"But thls Court, In answering that argument and upholdtng the validity of 
the tax, affirmed the following propositions: The franchise of the Company to 
be a corporation, and to carry on the business of telegraphlng, was derived, 
not from the act of Cougress, but from the laws of tlie state of New York, 
undér whlch It was organized; and it never could hâve been intended by the 
Congress of the United States, In eonferring upon a corporation of one state 
the authority to enter the territory of àny other state, and to erect Its pôles 
and Unes thereln, to establlsh the proposition that such a company owed no 
obédience to the laws of the state into which it thus entered, and was under 
no obligation to pay its falr proportion of the taxes necessary to the support 
of the government of that state. 125 U. S. 547, 548 [8 Sup. Ct. 961, 31 L. Ed. 
79<1]. By whatever name the tax may be oalled, as described in the laws of 
Massachusetts, It js essentially an excise upon the capital of the corporation; 
and those laws attempt to ascertain the just amount whlch any corporation 
engagea In business within its llmlts shall pay as a contribution to the sup- 
xwrt of its government upon the amount and value of the capital so employed 
by It thereln. 125 U. S. 547 [S Sup. Ot. 951, 31 L. Ed. 790]. The tax. though 
iiominally upon the shates of the capital stock of the company, Is in effect a 
tax upon that organizatîon on account of property owned and used by it 
In the state of Massachusetts ; and the proportion of the length of its Unes 
in that state to thelr entire lenjth throughout the whole country is made the 
basls for ascertalnlng the value ot that property. Such a tax is not forbidden 
by the aceeptance on the part of the telegraph company of the rlghts con- 
ferred by 5263 of the Revlsed Statutes, or by the commerce clause of the Con- 
stitution. 125 U. S. 552 [8 Sup. Ct. 961, 31 L. Ed. 790]. The statute of Mafv 
sachusetts Is intended to govern the taxation of ail corporations dolng busi- 
ness wlthln Its territory, whether organized under its own laws or under 
those of some other state ; and the rule adopted to ascertain the amount of 
tlie value of the capital engaged in that business within Its boundaries, on 
which the tax should be assessed, Is not an unfair or unjust one ; and the 
détails of the method by which this was determined hâve not exceeded the fair 
range of législative discrétion. 125 U. S. 553 [S Sup. C?t. 961, 31 L. Ed. 790]." 

Summarized, the court's holding i,s that the laws of Massachusetts 
in question are vaHd, and that a tax levied thereunder and in ac- 
cordance therewith is in effect a tax upon the corporation on account 
of property owned and used by it within the state, and is constitu- 
tional and valid as applied to a telegraph company incorporated in 
another state and which has acceptedi the rights conferred by act of 
Congress, 1866. 

It is to be noticed that the attack was against the law, with no com- 
plaint as to the détail or enfoixement of it, and the tax levied was 
essentially an excise upon the capital of the corporation, and in effect 
a tax on account of property owned and used by it in the state. Hère 
the complaint is not so much pressed as to the act of 1903 as it is to 
the manner and résultant effect of the exécution of the act; the real 
gravamen being that, while ail of appellant's property Owned and used 
in the state is otherwise taxed, the act of 1902, authorizing the taxa- 
tion of franchises, is so executed by the taxing authorities as to in- 
clude in the value of appellant's so-called franchise the value of the 
franchise conferred by the act of Congress of 1866. 

In Postal Telegraph Company v. Adams, 155 U. S. 688, 15 Sup. Ct. 
268. 360, 39 L,. Ed. 311, the question before the court was as to the 
validity of the law of Mississippi imposing a license or privilège ta:; 



WESTERN UNION TÉLEGRAtH CO. V. WRIGHT 257 

based on mileage on each telegraph company operating within the 
state and in lieu of other state, county, or municipal taxes. The atta.ck 
made against the law 'wa:s mainly that it was a tax on interstate com- 
merce and imposed unreasoiiable conditions thereon, and, while the bill 
in the case showed that the Postal Telegraph Company had accepted 
the provisions of the act of Congress of 1866, no stress seems to hâve 
been laid upon it in argument of counsel or in the opinion of the court. 
In the opinion, Mr. Chief Justice Fuller, citing Cleveland & Cincinnati 
R. R. V. Backus, 154 U. S. 439, 14 Sup. Ct. 1132,. 38 L. Ed. 1041, 
says : 

"Doubtless no state can adcl to the taxation of proi>erty the bnrden of a 
lleense or other tax on the privilège of using, constructing, or operating an 
instrumentality of interstate or international commerce, or for the carryinsc 
on of such commerce; but the value of property results froni the use to whlcli 
it is put, and varies with the profltableness of that use, and by whatever 
namé the exaction may be ealled, if it amoiints to no more than thr onlinanj 
iax upon propcrtij or a just équivalent thcrefor, aKcrrtained hy rcference there- 
to, it is not open to attaclc as Inconsistent with the Constitution." 

In Western Union Telegraph Co. v. Taggart, 163 U. S. 1, 16 Sup. 
Ct. 1054, 41 L,. Ed. 49, it was contended that the taxation under the 
law of Indiana, based upon the valuation of a telegraph company's 
propqrty on the whole value of its capital stock as the length of its 
lines within the state bears to the length of its lines everywhere, de- 
ducting a sum equal to the value of its real estate and machinery sub- 
ject to local taxation within the state, necessarily included a tax upon 
the franchise of the company, and, as the appellant has accepted the 
provisions of the act of 1866, it was necessarily a tax upon the fran- 
chise granted by that act. But the Suprême Court held to the con- 
trary, and that the tax levied by the act was in effect a tax upon prop- 
erty owned and used in the state, and the method of ascertaining the 
value of that property was not unjust or unreasonable. 

In Western Union Telegraph Co. v. Gottlieb, 190 U. S. 412, 23 Sup. 
Ct. 730, 47 L. Ed. 1116, it seems that the state board of equalization 
of the state of Missouri made the following finding or assessment 
against the telegraph company, to wit: 

"The state board of equalization havlng glven to the Western Union Tele- 
graph Company opportunity to be heard personally by the board, and having 
heard the sald company, through its officers and agents, and having earefully 
consldered the facts set out lu the returns and the statements of sald company, 
and ail évidence of value, and ail matters bearlng upon the question of the val- 
ue of the property of sald company, and consldering the question of the cost of 
construction and equipment of said Western Union Telegraph Company, and 
the location thereof, and its traffic and business, and the market and par value 
of its stocks and bonds, and the gross receipts and net earnings and franchise 
owned by said company, and the value thereof, and having received évidence 
concerning the value of the cost of Construction of sald telegraph line, and the 
market value and par value of the stocks and bonds, and the gross receipts 
and net earning power, and the franchise and value thereof, and having heard 
évidence upon and considerlng ail other matters ascertainable by sald board 
bearlng upon the question of the value of said company, whicli, In the opinion 
of the board, would asslst in its findings, conclusions, and judgment in arrlv- 
Ing at the actual cash value of the profierty of said telegraph company, on 
motion, the state board of equalization assesses and values for taxes of 1890 
the property of sald Western Union Telegraph Company at $1,827,727.45 ; and 
185 F.— 17 
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It Is ftirther ordered by the state 'board of equalizatlon that the assessed value 
thereof be dlstributed upon the classes of property as foUows: 

6,075.98 miles of polos, at $71.50 per mile $4.34,432 57 

23,767.34 miles of wire, at $22.02 per mile 523,356 82 

3,375 instruments, ât $5.70 each 13.537 50 

AU other property at. 856,400 56 

$1,827,727 45" 

On the claîm that this was a tax on the fédéral franchise, the Su- 
prême Court of Missouri concluded from the évidence as follows : 

"So that when. In determlnlng the value of the property of the défendant 
la thls state, the board of equalizatton toolî into considération 'the cost of con- 
struction and equipment of said Western Union Telegraph Company, and the 
location thereof, and its traffiC and business, and the par value of its stock 
and bonds, and the gross recelpts and net earnings and franchises owned by 
said Company, and the value thereof,' it did not and could not hâve Included 
thereln any franchise derived by the défendant from the govemment of the 
United States, because that government had conf erred no such franchise ; nor 
was such a valuation placed upon 'ail other property' a tax upon the fran- 
chise of the défendant company. The franchise derived by the défendant from 
the state of New York was considered by the board in determining the value 
of the property of the défendant located In this state; that is, that property 
waa valued, not as so many pôles, so much wire, so many Instruments, or so 
much 'other property' in the abstract, but was valued In the concrète, in the 
relation that such property in the abstract bore to other property in the ab- 
stract, which being brought into relation towards each other — into a System, 
located partly in thls state and partly In other states — gave each part a con- 
crète value, which was much greater than its abstract value. The rlght to 
exist— the franchise — of the défendant was property, and was subject to taxa- 
tion, either directly, in the proportion that the portion of the franchise ex- 
ercised in this state bore to the proportion of the franchise exercised in ail 
other states, or indireetly, as was done in Massachusetts and as was done 
hère, by being Impressed upon the tangible property owned by it, thereby in- 
creasing its value, and by considering the franchise and its tangible property 
as a System, and then assessing the part of the property formlng a part of 
the System and located in Missouri of its proportionate value of the whole 
property constitutlng the System." 

And Mr. Justice McKenna, for the Suprême Court of the United 
States, said: 

"Viewing the order of the board of equalization, as the Suprême Court 
viewed it, was it valld ? In other words, is the state. In exerclsing Its taxing 
power, limited to assessing the mère materlal thlngs used by the plalntiff In 
error, and must It regard them as of no greater value than they had when 
they reposed in lumber yards and factorles, wlth oost added of puttlng them In 
place? Or the proposition may be stated another way, which better expresses 
the ultimate contention of the plalntiff In error. Conceding that the tangible 
property of the telegraph company dérives value from its use in a System, 
does the company do business in the state in pursuance of the Constitution 
of the United States and the act of July, 1866, and become thereby an Instru- 
ment of Interstate commerce and a govemment agent, and as such exempt 
from the taxation contested in this caseî We think the question bas been 
answered by this court" 

The présent case decidedly diflfers from the Gottlieb Case in the 
facts and in the principles involved. In the latter, as a f act found by the 
court, the assessment did not and could not hâve included therein any 
franchise derived from the government of the United States, and in 
fact the assessment was a concrète valuation of property in Missouri 
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as a part of a System located in that and other states. Hère the assess- 
ment is not concrète on a System, but is specifically on the appellant's 
franchise, and, as specifically found by the board of arbitrators, "it is 
based upon and includes the value of the franchise conferred by the 
act of Congress of July, 1866." 

In none of thèse cases, nor in any others herein examined, do we 
find the Suprême Court has declared that the telegraph company, ac- 
cepting the provisions of the act of Congress of 1866, can be taxed by 
any state on the rights or franchises given by said act. In some of 
the opinions the value of such franchise is minimized, but in none is it 
declared to be worthless or wanting in appréciable value, to such an 
extent that, where its value is specifically assessed for taxation, the 
assessment is practically on nothing and may be ignored. 

In the Gottlieb Case, and also in Chicago, B. & Q. Ry. Co. v. Bab- 
cock, 204 U. S. 585, 27 Sup. Ct. 336, 51 L. Ed. 636, it was held that 
boards of equalization and assessment created by law are quasi judi- 
cial, and their décisions in effect are res judicata, and there seems to 
be no good reason why the same effect should not be given to the déci- 
sions of the board of arbitrators under the laws of Georgia. It seems, 
therefore, that, as the bill allèges and the demurrer admits, the fact 
that the assessment for appellant's franchises includes the value of the 
appellant's rights under the act of Congrress of 1866 is also res adjudi- 
cata. The reasons given by the learned judge of the Circuit Court for 
waiving aside and in fact ignoring this fact are not satisfactory. 
Whatever franchises or rights the appellant has under the act of 
Congress of 1866 are exempt from taxation by the taxing authorities 
of the State of Georgia. 

There is another branch of this case that does not seem to hâve 
been considered in the court below nor stressed in this court, and the 
facts alleged seem to require an answer. The bill charges, and the 
demurrer admits, that the appellant's net profit in its business in, from, 
into, and through the state of Georgia for the year 1907 amounted to 
the comparatively small sum of $1,821.99, and the appellant charges 
thereon, and the demurrer admits, so far as the facts are concerned, 
as f ollows : 

"35. Crediting, therefore, the entlre Income from complalnant's business 
eamed wlthin the state of Georgia from its leased Unes and from its Intra- 
«tate business, and from its business originating eut of the state, and passing 
into the state, and from Its business originating in and passing out of the 
state, and from its business originating outside, passing through, and terminat- 
ing outside of Georgia, on mileage flxed by the Postmaster General of the 
United States, complainant has been permltted to eam only the small sum 
of $1,821.99 on a property investment wlthin said state assessed by said board 
of arbitratlon as tangible property worth $796,000, upon whieh assessment 
complainant has paid taxes. 

"36. Complainant says that its net eamings from every branch and con- 
nection of the Georgia business has not, therefore, been sufflcient to even ap- 
preciably particlpate in its share of the fixed charges of complainant, and has 
not participated at ail in the eamings of dividends or profits of any kind 
to complainant or Its shareholders, on whieh account complainant says that 
Its income cannot and should) not be legally considered either as property, 
or as an élément of its property In said state, or as afifecting in any way the 
value of its franchise. 
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"37. Cpjnplainant also insisted, and now çontends, tliat If, under the law of 
Georgia, franchises are property, that the value of ail franchises of coinplain- 
ant having taxable value In Georgia were consldered and included in tlie 
award of complainant's tangible property for the year 1907, and that to be 
asSjessed: and required to pay an additional franchise tax as such would be 
to require complalnant to pay an additional and excessive aniouut of taxa- 
tion on its property, which Is not required of ail otlier property in Georgia, 
aïid that the imposition of such additional tax is in violation of the express 
terms and provisions and of the Constitution aud laws of said state, which 
require that ail property, regardless of ownership, sUall be taxed ad valorem, 
and at the sanie rate." 

On this showing, the valuation of appellant's franchise for taxation 
of $950,000, in addition to the tax on ail of its tangible property, 
appears to be excessive, discriminatory, and unjtist. The défendant 
ought to answer this part of appellant's bill. 

The decree of the Circuit Court is reversed, and this cause is re- 
manded, with instructions to overrule the demurrer to the appellant's 
bill and thereafter proceed as equity may require. 

SHELBY, Circuit Judge (dissenting). The décision of the court 
below (166 Fed. 954), in my opinion, is fully sustained by the Suprême 
Court in Western Union Telegraph Company v. Gottlieb, 190 U. S. 
412, 23 Sup. et. 730, 47 L. Ed. 1116. The decree should be affirmed. 



WESTERN UNION TELEGRAPH 00. v. WRIGHT, Comptroller General. 

(Circuit Court of Appeals, Fifth Circuit. October 3, 1010.) 

No. 1,929. 

Appeal from the Circuit Court of the United States for the Northern Dis- 
trict of Georgia. 

Suit In equity by the Western Union Telegraph Company against AVilliam 
A. Wright, Comptroller General of the State of Georgia. Decree for défend- 
ant, and complalnant appeals. Reversed. 

Albert Howell, .Tr., for appellant. 

J. D, Kilpatrick and John C. Ilart, for appellee. 

Before PARDBE and SHELBY, Circuit Judges, and FOSTER, District 
Judge. 

PARDEB, Circuit Judge. This case Involves the taxation of appellant's 
property and franchise for the year 1908, and the case is substantially iden- 
tlcal with No. 1,928 (just decided) 185 Fed. 250. 

The différence as to facts is that in 1908 the appellant's tangible property 
was assessed at $817,528, as against $796,000 for the year 1907 ; the appel- 
lant's franchise in 1908 was assessed at $500,000, as against $950,000 for the 
year 1907 ; the appellant's Georgia business, including business originating 
and ending in Georgia, the business originating in Georgia and ending else- 
where, the business originating elsevvhere and ending in Georgia and business 
passing through Georgia, ■ resulted in a net loss of revenue for the year 1908 
amounting to $23,294.23, as against a net profit on the same business for 
the year 1907 of $1,821.99. 

The légal questions involved are identical with those in No. 1,928, and 
should be ruled the same way. 

The decree of the Circuit Court is reversed, and the cause Is remanded, 
with instructions to overrule the demurrer to the complainant's bill, aud 
thereafter proceed as equity may require. 

SHELBY, Circuit Judge, dissents. 
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MERRITT & OHAPMAN DERRICK & WRECKING CO. v. CORXELL 
STEAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

' No. 159. 

1. CoLLisioM (§ 67*) — Vessel Lying in Channel— Eisk of CoLLisioisr. , 

While peruiission by the superiiitendent of anchorages in New York 
lïarbor for a derrick to lie alongside a steamer strandéd in a frequented 
channel for tlie purpose of dlscharging her cargo relieved the derriclî of 
fault as obstructing navigation, it did not glve her ail the privilèges of a 
vessel at anchor in anchorage grounds ; but she took the risk of iujury 
by collision with vessels navigating with care and skill. 

[E;d. Xote. — For other cases, see Collision, Dec. Dig. § 67.*] 

2. CoixisiON (§ 71*) — Unavoidable Accident — Vessel Straxded in Chan- 

nel. 

A collision in Hell Gâte between the tow of a tug and a derrick lying 
alongside a steamer strandéd ou Flood Eock, neîir the middle of the chan- 
nel, held due to unavoidable accident, caused by the présence of a 
schooner, which caused the tug to change from lier intended course, and 
not to any fault on her part; it appearing that she was properly navi- 
gated. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 71.*] 

Appeal from the District Court of the United States for the South- 
ern IDistrict of New York. 

Suit in admiralty by the Merritt & Chapman Derrick & Wrecking 
Company against the Cornell Steamboat Company. Decree dismissing 
libel (174 Fed. 716), and libelant appeals. Affirmed. 

Burhngham, Montgomery & Beecher (E. P. Carver and H. L. 
Cheyney, of counsel), for appellant. 
Amos Van Etten (J. Parker Kirhn, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of the 
District Court dismissing a libel filed against the tug C. W. Morse. 

May 23, 1908, the steamer H. M. Whitney grounded in the fog 
on Negro Point, East River, and getting off subsequently strandéd on 
Flood Rock in Hell Gâte, so that she lay north and south right across 
the channel between Hallet's Point and Mill Rock, leaving a passage 
of about 400 to 500 feet between her stern and Hallet's Point and 
about 400 feet between her bow and Mill Rock. The derrick Will was 
lying at her starboard quarter unloading the cargo with the permission 
of the United States superviser of anchorages. June 3, 1908, at 
about 2 :10 p. m. on a clear day, the tow of the tug C. W. Morse came 
into collision with the derrick Will, which resulted in the total loss of 
the derrick with her cargo. 

May 29th the master of the Morse left Boston for New York with 
a tow of three hght boats, picked up two more at Newport, and on 
June 2d, at about 1 :30 p. m., at Whitestone bunched the tow with 
three boats in the first and two in the second tier; the whole flotilla 
being about 800 feet long. While at Boston he had seen a notice in 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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one of the papers that the Whitney had gone ashore at Negro Point ; 
but he did net know that she had subsequently stranded on Flood 
Rock, although her position was published in many papers. If he had 
known the fact, it would hâve been his plain duty to await slack 
water before attempting to go through Hell Gâte with such a long 
tow. " 

The Will or the Whitney might hâve notified tows approaching 
on the fiood or ebb tide of her dangerous location, and the master of 
the Morse might by greater diligence or more intelligent curiosity 
hâve learned the position of the Whitney; but we do not think that 
the rights of the parties respectively dépend upon either of thèse 
considérations. 

The Morse was in charge of compétent officers, her tow was not 
unusual in length or makeup, nor too heavy for the tug to handle.^ 
She was therefore lawfully navigating in the waters in question. The 
derrick Will also was lawfully alongside the wrecked steamer Whitney, 
having the permission of the superviser of anchorages to lie there for 
the purpose of discharging the cargo of the Whitney, Though this 
relieved her of fault as obstructing navigation, it did not give her 
ail the privilèges of a vessel at anchor in anchorage grounds. In 
carrying on her business in this dangerous position, she took the risk 
of damage by collision with vessels navigating with care and skill. 
The Chauncey M. Depew (D. C.) 59 Fed. 791. 

Since the removal or partial removal of Flood Rock, the ebb tide 
in the East River divides into two currents between Hallet's Point 
and Ward's Island; one running westwardly between Hallet's Point 
and Little Mill Rock towards Horn's Hook on the New York shore 
and the other northerly between Great Mill Rock and Ward's Island 
into the Harlem River. 

The Morse discovered the location of the Whitney on Flood Rock 
when half a mile away, and ported a little to go down with the north- 
erly current between Great Mill Rock and Ward's Island into the 
Harlem River, but subsequently, seeing a schooner coming up in that 
direction, starboarded and changed her course sharply to the westward 
to go between the stern of the Whitney and Hallet's Point. The ex- 
pression "going up and down" thèse waters is constantly used as 
though they were a river, although they actually are a strait. The 
master of the Morse, doing the best he could, was unable to keep his 
tow from being carried by the tide against the derrick Will and doing 
the damage complained of . 

When the master of the Morse discovered the schooner, he was 
put to a choice between three possible courses, viz., either to go be- 
tween the stern of the Whitney and Hallet's Point or between the bow 
of the Whitney and Little Mill Rock or between Great Mill Rock and 
Ward's Island. As the schooner was nearer the Ward's Island shore, 
stemming the tide on a steady course with a fair wind, we should 
hâve supposed that it would bave been more prudent to take the tow 
through the longer and wider space of water between Great Mill 
Rock and Ward's Island into the Harlem River on the northerly cur- 
rent. But the great weight of the expert testimony is to the contrary, 
and we do not présume to differ. 



IN KE CUERIE 263 

There is a dispute whether a presumption of fault arises against 
the Morse from the mère fact of collision. Assuming that the appel- 
lant is right in saying that such a presumption does arise, we think 
the Morse has rebutted it. The collision was caused by the emergency 
created by the schooner, and we cannot say that the master of the 
Morse showed any lack of care or skill in the choice he made to turn 
sharply on a starboard helm for the purpose of taking his tow between 
the stern of the Whitney and Hallet's Point, rather than to persist in 
his original intention of passing between Great Mill Rock and Ward's 
Island. 

The decree is affirmed, with costs. 



In re CUERIE et al. 
In re AUSTIN. . 
(Circuit Court of Appeals, Second Circuit February 14, 1911.) 

No. 138. 

1. Bankruptct (§ 143*) — Assets— Stock Exchange Seat. 

Though a bankrupt's seat in the New York Stock Exchanee is property 
or assets passing to his trustée, it cannot become available until clairas of 
other inembers of the association hâve been passed on by the sole tribunal 
entitled to do so according to the laws and rules of the exchange, uuder 
the rule that where a person joins an organization his contraetual en- 
gagements arising therefrom are binding on ail those successors In inter- 
est who clalm by, through, or under him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

2. ExcHANGES (§ 7*) — Claims— Présentation— iN.TrNCTioN. 

Where a member of the New York Stock Exchange has become a bank- 
rupt, persons having clalnis against him may be precluded by their own 
acts or omissions from submitting such claims to the exchange eomuiittee 
on admissions, pursuant to Its constitution and by-Iaws, for aUowance 
against the proceeds of the member's seat, and may be enjoined from so 
doing by a court of compétent jurisdietion having power over the person 
of the claimants. 

[Ed. Note. — For other cases, see Exchanges, Dec. Dig. § 7.*] 

3. Bankruptct (§ 136*) — Claims— Secubities— Stock Exohange Seat. 

Where bankruptcy proceedings were instituted in Michigan against a 
member of the New York Stock Exchange, and the baukrupt was in- 
debted to H. & Co. In an amount secured by pledged coUaterals, H. & Co. 
were entltled to propound their demand to as niuch of the collatéral as 
they could secure, and also to proceed eoncurrently before the Stock Ex- 
change committee on admissions to subject the value of the bankrupt's 
Stock Exchange seat to the payment of the debt, so that, In the absence 
of proof that either fund would be sufflcient to satlsfy the debt, the trus- 
tée could not compel payment of the amount received from the sale of 
such seat to him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

Pétition to Review Order of and Appeal from the District Court of 
the United States for the Southern District of New York. 

In the matter of bankruptcy proceedings of Cameron Currie and oth- 
ers, composing the firm of Cameron Currie & Co. On pétition of Fred- 

•For other cases see same topic A i numbek In Dec. & Am. Digs. 1807 to date, & Kcp'r Indexes 
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erick G. Austin, trustée in bankruptcy, in proceedings în the Eastern 
district of Michigan to compel the New York Stock Exchange to pay 
over to him as trustée the proceeds of the sale of the Stock Exchange 
seat of Cameron Currie. An order was entered denying the motion, 
and the trustée appealed, and also filed a pétition to review. Affirmed, 
on the opinion of the trial judge, which is as follows: 

The proposition that a banltrupt's seat In the New Yorlr Stock Exchange Is 
property or assets passing to his trustée may be admitted. I think It must 
be admittefl. but am unable to perceive how it advances the petitioiier's case. 
A seat in this Stoelt Exchange Is property oC sueh a nature that it can ne ver 
become available to the assignée, légal représentative, receiver or trustée of 
a Stoclî Exchange member, uùtil the clalms of other members of this unin- 
corporated association hâve been settled by the sole tribunal entltled to pass 
upon the sanie according to the laws of the exchange, which are no more 
than the coutractual engagements entered into by every person joinlng the 
organization, and therefore binding upon ail those successors In interest who 
claim by, through, or under a Stock Exchange member. 

It is true that persons havlng claims against a member or ex-meniber of 
the exchange Avho might submit the same to the Stock Exchange conunittee 
on admissions (pursuant to the constitution and hy-laws) may be precluded 
from so doing by their own acts or omissions, and may be enjolned from so 
doing by the action of a court of compétent jurisdiction having power over 
the person of the claimant. This was doue in O'Dell v. Boydon, 150 Fed. 781, 
80 O. O. A. 397, and it may be that Mr. 'Freer has in effect done the same 
thlng by taking the course he has with respect to proceedings in the District 
Court for the Eastern District of Michigan, sitting in bankruptcy. 

But this reasouing cannot apply to the claim of Hayden, Stone & Co. It 
does not appear that the bankruptcy court in Michigan has any .iurisdictlon 
ovér this firm, and there is uothing in the papers submitted to show that any 
effort has been made by that court to enjoin Hayden, Stone & Co. from pros- 
ecuting any and ail remédies which they may hâve auywhere in the vvorid 
agaiust Cameron Currie. The circuit court for the county of Wayne in the 
State of Michigan has not enjolned Hayden, Stone & Co., and quite plainly 
could not, if It wished to, from pursuing any remedy which the flrm may hâve 
against said Currie before the admissions committee of the Stock Bxchange. 

The facts, therefore, seem to me qulte plaln, as follows: When Currie 
failed, he was indebted to Hayden, Stone & Co. in an easily ascertalnable 
amount of money. For the repayment of that money the ereditors had tvvo 
securitles: (a) The collatéral furnlshed by Currie; (b) Currle's Stock Ex- 
change seat. How much of the Currie collatéral would be available to Hay- 
den, Stone & Co. was and still is doubtful, owing to the appearance of numer- 
ous parties clalming portions of the collatéral by right superior to hoth pledg- 
or and pledgee. Therefore Hayden, Stone & Co. dld what they had a right to 
do ; i. e., propound their demand to as much of the collatéral as they could 
get in the circuit court for Wayne county and contemporaneously assert their 
right to the whole or any part of the proceeds of Currle's Stock Exchange 
seat before the committee on admissions of the Stock Exchange. It was the 
usual case of a person havlng more than one security proceedlng upon ail his 
demands at once. 

If it were possible to say that elther fund would be suffleient to satisfy the 
demands of Hayden, Stone & Co., it might well be that that firm could by 
proper proceedings in a proper court he enjolned from harassing other ered- 
itors by tying up more property than was required for their purposes. But 
that cannot be done. There is nothlng to show how large a portion of the 
fund realized in Michigan will be required to satisfy the demands of the real 
owners of the collatéral put up by Currie with Hayden, Stone & Co. So that 
the only question remaining is whether the admissions committee of the New 
York Stock Exchange has now pending before it a claim by Hayden, Stone 
& Co. undetermined, as to «hich the claimant is gullty of no lâches, and 
from the prosecution of which it has not been enjolned. It is to me too plain 
for argument that such a claim is now pending before the admissions connnit- 
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tee ; and that that tribunal cannot be deprived of its jurisdlction, In accord- 
ance with the laws of the state of New York, Is a point aS to whlch I do not 
tUnk it necessary to cite authorities. 

Owing, therefore, to the existence of the clalm of Hayden, Stone & Co., tlie 
application is denied. 

Frederick Geller (Henry M. Campbell, of counsel), for petitioner. 
Carter, Ledyard & Milburn (W. F. Taylor, of counsel), for respond- 
ent New York Stock Exchange. 

K. R. Babbitt, for respondents Hayden, Stone & Co. 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Order affirmed, on opinion below. 



W. L. PERKINS & co. v. VON BAUMBACH,' Collector of Internai Revenue. 

(Circuit Court of Appeals, Eighth Circuit. January 12, 1911.) 

No. 3,390. 

Teial (§ 395*)— Tbial bt Fédéral Court Witiiout Jubt— Findings of Fact 
— SuiTiciENcr. 

Wliere an action is tried by a Circuit Court without a jury under Eev. 
St. § 649 (U. S. Comp. St. 1001, p. 525), and spécial findings of fact are 
made, whlcU under the statute hâve the same effect as a spécial verdict 
of a jury, Buch findings must be of ultlmate facts on which the law dé- 
termines the rights of the parties, and a mère setting out of the testi- 
mony of a witness, with a statement that the court flnds It to be true, 
Is not a flndlng of fact which will support a judgment 

[Eu. Note.— For other cases, see Trial, Cent. Dig. § 931; Dec. Dig. § 
395.*I 

In Errer to the Circuit Court of the United States for the District 
of Minnesota. 

Action by W. L. Perkins & Co. against Frederick Von Baumbach, 
Collector of Internai Revenue. Judgment for défendant, and plain- 
tifï brings error. Reversed. 

Edward C. Stringer (McNeil V. Seymour and Edward S. Stringer, 
on the brief), for plaintiff in error. 

Chai'les C. Houpt, U. S. Atty., for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. Perkins & Co. commenced this ac- 
tion against Von Baumbach, as collector of internai revenue for the 
district of Minnesota, to recover $1,397 and interest for money paid 
to said collector under protest as tax and penalties for doing business 
as a Wholesale and retail liquor dealer at certain points in North Da- 
kota. The issue made by the pleadings was as to whether certain 
sales of liquor by Perkins & Co. were made in Minnesota or North 
Dakota. The action was tried to the court, a jury having been waived 
■ as provided by law. On October 6, 1909, a judgment on the merits 
and for costs was rendered against Perkins & Co. Prior to the ren- 

•For otber ca(e» aee tuue toplc & i nvubxb is Dec. & Am. Dlgi. i907 to date, & Uep't Indexai 
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dition of this judgment, there had been no iànding of facts by the 
court, either gênerai or spécial, so far as the records show. On De- 
cember 28, 1909, the court made and caused to be flled what is de- 
nominated as "findings of fact." Thèse so-called findings were not 
filed nunc pro tune as of a date prior to the judgment, and it may be 
doubted whether this method of finding facts after judgment really 
gives stability to the judgment theretofore entered. For the pu»- 
poses of this case, however, we will consider the so-called findings of 
fact in the record as having been properly found as to time. 

The only question presented and argued is that the so-called find- 
ings of fact do not support the judgment rendered. We find our- 
selves unable to consider this question for the following reasons : 

Section 649, Rev. St. U. S. (U. S. Comp. St. 1901, p. 525), reads 
as follows: 

"Issues of fact in civil cases in any Circuit Court may be tried and deter- 
mined by the court, witbout the intervention of a jury, whenever the parties, 
or their attorneys of record, file with the clerk a stipulation in writing waiv- 
ing a jury. The flndiug of the court upon the facts, which may be either 
gênerai or spécial, shall hâve the same efCect as the verdict of a jury." 

In cases tried to the court, if the finding is gênerai, it has the same 
effect as a gênerai verdict, and, when the finding is spécial, it has the 
same efïect as a spécial verdict of a jury. In the case at bar, the court 
proceeded to state some of the facts which it found, and then said : 

"As to shipments where the drafts were not pald and goods talien out, W. 
II. Perkins, Jr., a member and manager of the plaintiflC compaiiy, testlQed as 
follovs's:" 

The trial court then set fôrth the testimony of the witness, which 
covers nearly two pages of the printed record, and at the end thereof 
added the statement: 

"And the court flnds said testimony to be true." 

This testimony bore directly upon the vital issue in the case. 
Whether there was other testimony to contradict it or support it we 
are not informed. This court cannot find the facts in an action at 
law. We can only àct upon ultimate facts found by the trial court. 
The trial court found that the testimony of Perkins was true, but that 
is not making a finding of fact. It was simply a statement that the 
witness, in the opinion of the court, told the truth. If facts could be 
thus found, the whole testimony could be certified, with a statement 
by the court, appended to the testimony of each witness, that it was 
true br f aise. Manif estly no such practice can prevail. A spécial 
verdict of a jury, consisting partly of ultimate facts found and évi- 
dence f rom which facts might be found or inferred, certainly would not 
sustain a judgment, and the findings certified upon this record can 
hâve no greater efïect. The language of section 649, Rev. St. U. S,, 
above quoted, is plain, and the décisions of the court construing the 
same are not in conflict. In Wilson v. Merchants' Loan & Trust Com- 
pany, 183 U. S. 136, 22 Sup. Ct. 55, 46 L. Ed. 113, Mr. Justice Peck- 
ham, in delivering the opinion of the court, said: 

"The resuit of the décisions under the statutes providing for a waiver of 
trial by jury, and the proceedings on a triai by the court, Kev. St. §§ 649, 70O 
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(U. S. Comiv St 1901, pp. 525, 570), Is that, when there are spécial flndlngs, 
they must be flndings of what are termed 'ultlmate facts,' and not the évi- 
dence from whicli sucli facts might be, but are not, found." 

Again, at page 127 of 183 U. S., at page 58 of 32 Sup. Ct. (46 L- 
Ed. 113), it was said: 

"As to what Is necessary in spécial findings or in an agreed statement of 
facts, the authorities are décisive. It Is held that upon a trial by the court, 
If spécial flndings are made, they must be not a mère report of the évidence, 
but a finding of those ultimate facts on which the law must détermine the 
rlghts of the parties." 

The f ollowing authorities f ully sustain the language above quoted : 
Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608 ; Insurance Co. v. Fol- 
som, 18 Wall. 237, 21 L. Ed. 827; Raimond v. Terrebonne Parish, 
132 U. S. 192, 10 Sup. Ct. 57, 33 L. Ed. 309; Glenn v. Fant, 134 U. 
S. 398, 10 Sup. Ct. 583, 33 L. Ed. 969 ; Lehnen v. Dickson, 148 U. S. 
71, 13 Sup. Ct. 481, 37 L. Ed. 373 ; St. Louis v. Western Union Tele- 
graph Co., 166 U. S. 388, 17 Sup. Ct. 608, 41 L. Ed. 1044; Saltonstall 
V. Birtwell, 150 U. S- 419 ;t Stone v. United States, 164 U. S. 381, 17 
Sup. Ct. 71, 41 ly. Ed. 477; Mining Company v. Mining Company, 
139 U. S. 222, 11 Sup. Ct. 523, 35 L. Ed. 147 ; Crewes v. Brewer, 19 
Wall. 72, 22 L,. Ed. 63. See, also, the opinion of this court in Anglo- 
American Land M. & A. Company v. Lombard, 132 Fed. 733, 68 C. 
C. A. 89, where the same rule is stated and a large number of au- 
thorities cited. 

We are therefore of the opinion that the putported findings of fact 
in the record do not satisfy the statute, and that we can do nothing 
but reverse the judgment and order a new trial; and it is so ordered. 



COTTO-WAXO CHEMICAL CO. v. PEROLIN CO. OF AMERICA. t 
(Circuit Court of Appeals, Eighth Circuit February 15, 1911.) 
No. 3,353. 

1. Patents (§ 168*) — Oonstexjction or Claims— Peooeedings in Patent Of- 

fice. 

A claim In a patent as allowed must be read and Interpreted with réf- 
érence to claims that hâve been rejected and to the prior state of the 
art, and caniiot be so construed as to cover either what was rejected by 
the Patent Office or disclosed by prior devices. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §| 243%, 244 ; Dec. 
Dig. i 168.*] 

2. Patents (§ 172*) — Construction— Frocebdings in Patent Office. 

The libéral construction allowed to pioneer Inventions cannot be In- 
voked in favor of a patentée whose clalm was limited to save it from an- 
ticipation by préviens patents, so as to broaden the claim and practically 
make it cpver what was rejected by the Patent Office. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. § 247; Dec. Dlg. 
«172.»] 

3. Patents (S 168*) — Constbuction— Peooeedings in Patent Office. 

Where a patentée on the rejection of his application Inserts limitations 
and restrictions for the purpose of obtalning his patent he cannot, after 

*For other cases see same topic & i mTMBEB in Dec. t Am. Dlgs. 1907 to date, & Rep'r Indexe* 
1 14 Sup. Ct ie9. 37 II. Ed. 1123. } Rebearlns denied Majr 6, 1911. ' 



268 ^ ^185 FEDERAL REPORTER 

he has obtained it, claîm that it shall be construed as It would hâve been 
construed If such limitations and restrictions were not contained in it, 
nor Insist on a construction whicb will include what be was expressly 
requlred to abandon and disavow as a condition of tbe grant. 

[Ed. Note.— For otber cases, see Patents, Cent. Dlg. §§ 243y2, 244; D«c. 
Dig. § 168.*] 

4. Patents (§ 328*)— Invention— Dust-Coli.ecting Substance. 

Tbe Singer patent, No. 833,423, for processes for makiug dust collecting 
or absorblng substances and tbe products of sucb processes, wbieb pro- 
cesses consist essentially In drylng an absorbent material, as sawdust, 
and adding thereto a relatively nonvolatile olly substance, is void for 
lack of novelty and patentable invention in view of tbe prior art. 

Sanborn, Circuit Judge, dissenting. 

Appeal f rom the Circuit Court of the United States for the Eastern 
District of Missouri. 

Suit in equity by the Perolin Company of America against the Cot- 
to-Waxo Chemical Company. Decree for complainant, and défend- 
ant appeals. Reversed. 

Paul Bakewell, for appellant. 

John W. Hill and Chester H. Krum (Hugh K. Wagner, on the 
brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and REED, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was a suit by the Perolin Company 
of America against the Cotto-Waxo Chemical Company for infringe- 
ment of patent to Berthold Singer, No. 833,423, dated October 16, 
1906, for processes for making dust collecting or absorbing substances 
and the products of such processes. There was a decree for com- 
plainant for an injunction and an accounting, and the défendant ap- 
pealed. 

The claims of the patent alleged to hâve been infringed are Nos. 
1 to 4, 8 to 11, and 13 to 17. They are as follows : 

"1. Tbe process of producing dust collecting or absorbing substances whicb 
eonsists in tborougbly drylng absorbent material, adding thereto a relatively 
nonvolatile oily substance having a bcillng point above 140" Fahrenheit and 
commingling the materials." 

Claim 2 is the same as 1, with the addition ot the words : 

"And subsequently permitting the mixture to stand until the sald olly sub- 
stance is practically wholly absorbed." 

Claim 3 is similar to 1, with the addition that the oily substance 
specified is "in such proportion as to fill the pores of the absorbent 
material without leaving an appréciable quantity of the oily substance 
on the surface thereof." ., 

"4. The process of producing dust collecting or absorbent substances wbich 
eonsists in tborougbly drylng savi'dust and adding thereto a relatively non,- 
volatile oily substance having a boiling point above 140° Fahrenheit in such 
proportions as to flU the pores thereof Without leaving a sufiicient quantity 
of the said oily substance upon the surface of the. sawdust particles to stain 
or spot white paper upon wbich it is placed for a period of three minutes." 
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"8. The process of produeing dust collecting or absorbing substances which 
conslsts in drying sawdust and adding thereto a relatively nouvolatile oily 
substance adapted to form an almost imperceptible permanent film thereon 
wliereby said sawdust is given a permanent afflnity for dust and like par- 
tlcles." 

Claim 9 is the same as daim 8 as far as the words "adapted to" 
with the following words added: 

"Give the said sawdust particles a permanent afflnity for dust and llke 
partlcles, the proportions of tlie materials beiug such that an almost inappré- 
ciable film of the said cily substance remains upon the surface of this saw- 
dust, the remainder of said oily substance belng wlioUy absorbed." 

"10. The process of produeing dust collecting or absorbing substances which 
cousists in drying sawdust and adding kérosène thereto in such proportions 
that the latter is almost wholly absorbed. 

"11. The process of produeing dust collecting or absorbing substances which 
consists in drying sawdust and adding kérosène thereto in such proportions as 
to flll the pores thereof without leaving a sufficient quantity of the kérosène 
upon the surface of the sawdust particles to stain or spot white paper upon 
which it is placed for a period of three minutes." 

The other five claiins are for the product of the processes described. 

In order to appreciate correctly the character and scope of the 
patent, it is proper to consult the history of its progress through the 
Patent Office. The rules of law which attend its construction are 
well settled. A claim in a patent as allowed must be read and inter- 
preted with référence to claims that hâve been rejected and to the 
prior State of the art, and cannot be so construed as to cover either 
what was rejected by the Patent Office or disclosed by prior devices. 
Hubbell V. United States, 179 U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95 ; 
Computing Scale Co. v. Automatic Scale Co., 204 U. S. 609, 27 Sup. 
Ct. 307, 51 L. Ed. 645. The libéral construction allowed to pioneer 
inventions cannot be invoked in behalf of a patentée whose claim was 
limited to save it f rom anticipation by previous patents so as to broad- 
en the claim and practically make it cover what was rejected by the 
Patent Office. Royer v. Coupe, 146 U. S. 524, 532, 13 Sup. Ct. 
166, 36 L. Ed. 1073 ; Phcenix Castor Co. v. Spiegel, 133 U. S. 360, 
368, 10 Sup. Ct. 409, 33 L. Ed. 663. Where a patentée on thè re- 
jection of his appHcation inserts limitations and restrictions for the 
purpose of obtaining his patent, he cannot after he has obtained it 
claim that it shall be, construed as it would hâve been construed if such 
limitations and restrictions were not contained in it. Corbin Cabinet 
Lock Co. V. Eagle Lock Co., 150 U. S. 40, 14 Sup. Ct. 28, 37 L. Ed. 
989; Roemer v. Peddie, 132 U. S. 313, 10 Sup. Ct. 98, 33 L. Ed. 382. 
He cannot insist upon a .construction of his patent which will include 
what he was expressly required to abandon and disavow as a condi- 
tion of the grant. Electric Gas Co. v. Boston Electric Co., 139 U. S. 
481, 500, 11 Sup. Ct. 686, 35 L. Ed. 250; Sutter v. Robinson, 119 U. 
S. 530, 7 Sup. Ct. 376, 30 L. Ed. 492. 

With this brief review of the law, let us see what was done in the 
Patent Office, and what the patentée abandoned in order to get his 
patent. 

The first application made by Singer broadly covered the process 
of adding an oily substance to a stock of dry, macerated, or commr- 
nuted and highly absorbent material, their thorough physical mixture, 
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and the removal of the surface oil f rom the particles, either by treat- 
ment or by absorption into the particles themselves. This was em- 
bodied in claims 1 and 2. The third claim specified sawdust as the 
base material and the addition of sand or its équivalent. There were 
also two claims for the product. The examiner rejected the claims 
on référence to patents to Kennedy, No. 685,211, October 23, 1901 ; 
to Cheesbrough, No. 755,357, March 22, 1904, and to Sproessig, No. 
800,506, September 26, 1905. We do not find thèse patents in the 
record. The process claims were canceled by the applicant and four 
new ones substituted in their places. The noteworthy changes from 
the canceled claims were in first drying or expelling the moisture from 
the absorbent material, sawdust for example, before the addition of 
the oily substance, and in the introduction of a granular material to 
remove the unabsorbed surface oil from the particles. The applicant 
claimed he was the first to treat sawdust by drying it before adding 
the oily substance. The examiner ruled that the claims covered noth- 
îng patentable and referred to the patents abové cited and to that to 
Kistenmacher, No. 440,314, November 11, 1890. AU the claims were 
rejected. The patent to Kistenmacher is for improvements in a pro- 
cess of manufacturing granulated material for use in cleaning car- 
pets. They consist in first washing the sawdust ; second, partly dry- 
ing it ; and, third, causing it to take up a sufficient amount of volatile 
solvent such as benzine or gasoline. The use of water and partial 
drying is said to efifect an economy in the use of the solvent and to 
keep it at the surface of the sawdust particles where it performs its 
f unctiôns. Kistenmacher also said in his spécifications : 

"I hâve discovered by long-continued experiment that, where the benzine 
is applled directly to dry sawdust, a much larger quantlty of benzine will be 
required for a given volume of sawdust than would be required if the saw- 
dust were first washed or boiledin< water." 

It appears, therefore, that the relative values of dry and partly dry 
absorbent material had been considered in the art before Singer en- 
tered the field. Singer made a slight change in one of his claims 
and reasserted them, saying his process and Kistenmacher's were 
exact opposites. The examiner again rejected them, and called at- 
tention to the above quotation from Kistenmacher's spécifications. 
It was not invention by Singer to adopt what Kistenmacher rejected 
on grounds of economy. Singer canceled his claims then amounting 
to seven and proposed - nine new ones, the first seven being for the 
process. Claim 1 was : 

"The process of producing dust collectlng or absorbing substances whlch 
conslsts In thoroughly elirnlnating moisture from absorbent material, adding 
an oily substance thereto and thoroughly commingUng the materials." 

The other process claims were variations of the above similàr to 
those in the prior applications excepting that in three of them the 
approximate proportions of the materials were stated as being 75 
per cent, of sawdust and 35 per cent, of oily substance. 

The new claims were supported by affidavits concerning the prior 
art and experiments with products under other patents. The exam- 
iner replied that the Patent Office had twice called the attention of the 
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applîcant to the Kistenmacher patent, and that his mention of the dry- 
ing of the sawdust should be regarded as a publication. Singer then 
claimed his process was distinguishable, in that he specified an oily 
substance while Kistenmacher used benzine which was net of that 
character. Singer also added three more clainis. The examiner 
ruled that benzine was generally regarded as an oil, and rejected ail 
the claims. Singer accepted the ruling and amended his application 
by inserting twelve new process claims and two for the product de- 
scribed, which after some adverse rulings were changed and increased 
to five. The patent was then allowed. It is important to notice how 
Singer narrowed his latest claims to comply with the rulings of the 
Patent Office. He had been denied a broad claim for a dust-collect- 
ing material; also for the use broadly of oils or oily substances be- 
cause the volatile oils of Kistenmacher were included therein. It 
had been ruled that it was not novel to use sawdust nor to dry the 
sawdust or other absorbent, nor to use a volatile oil such as benzine 
or gasoline. So in seven of his last process claims Singer specified 
"a relatively nonvolatile oily substance having a boiling point above 
140° F.," in two he specified "a relatively nonvolatile oily substance" 
and in the remaining three "kérosène." In the end he got his pat- 
ent, but only by adopting as an élément an oil or oily substance of a 
relatively nonvolatile character, and he so escaped the Kistenmacher 
patent. 

There are several British patents on dust-collecting processes and 
substances which do not appear to hâve been before the Patent Office, 
and which clearly show not only that Singer's supposed distinguish- 
ing f eature was old, but also that there was nothing new in the claims 
which had been rejected. The patent to Rosenfeld, No. 21,471, Oc- 
tober 1, 1901, is for an improved dust-absorbent material for use in 
brushing floors and the like. It specifically mentions vulcan oil, and 
generally the admixture of oils or fats of any kind or oily or fatty 
substances with varions kinds of absorbent materials, sawdust among 
them, in varying proportions. The patent to Fischer, No. 6,735, April 
31, 1904, also spécifies the use of sawdust and "oil or fat." Fischer 
speaks of the rétention of the particles of dust by the oil coating. In 
the patent to Bauer, No. 16,679, June 33, 1905, minerai oil, stéarine, 
beeswax, and sawdust are combined with other materials for a dust- 
laying composition for use when floors, carpets, etc., are swept. 

Obviously the thing desired by every one who had to do with the 
art was to secure a dust absorbent for floors, carpeted or otherwise, 
which did not stain or soil the surface upon which the material was 
placed for sweeping. It was not invention to détermine the relative 
quantity of oil which the particular base material would absorb. That 
would naturally differ with différent absorbent materials, and it would 
not even be the same with différent kinds of sawdust. Relatively non- 
volatile oils or fatty substances were clearly and definitely mentioned 
in the prior patents above referred to. Sawdust is frequently men- 
tioned in them as a base substance and oil or fat as the élément to be 
combined therewith. We think that, if the patents mentioned had 
beèn called to the attention of the Piatent Office, the patent in suit 
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would not have been issued even in the narrow form to which it was 
finally reduced. 

'The decree of the Circuit Court is reversed and the case is remand- 
ed, with direction to dismiss complainant's bill. 

SANBORN, Circuit Judge (dissenting). While acquiescence in 
the rejection of claims on références in the Patent Office and the ac- 
ceptance of a patent on amended claims estops the patentée f rom main- 
taining that the amended claims secure to him a monopoly of the use 
of the devices shown in the références, that is the limit of the estoppel., 
He is not estopped thereby from securing by amended claims every 
novel and useful device, composition, and process that he has discov- 
ered or invented that is not disclosed by those références. National 
HoUow Brake Beam Co. v. Interchangeable Brake Beam Co., 106 Fed. 
693, 713,_ 714, 45 C. C. A. 544, 566, 565. A patentée never acquiesces 
in the rejection of a claim which he immediately reasserts in the form 
of an amended claim and successfully secures by a patent where the 
device of that claim is not shown in the références cited. 

The références specifîed in the Patent Office were to the patents to 
Kennedy, No. 685,211, October 22, 1901; to Cheesbrough, No. 755,- 
357, March 22, 1904; to Sproessig. No. 800,506, September 26, 1905; 
and to Kistenmacher, No. 440,3l4, November 11, 1890. Typica! 
claims of the patent for the process and the product respectively which 
the patentée never acquiesced in the rejection of and finally secured by 
his patent are: 

"8. The process of produclng dust collectlng or absorblng substances whleb 
consiste in drying sawdust and adding thereto a relatively nonvolatile oily 
substance adapted to form an almost imperceptible film thereon whereby saitl 
sawdust is given a permanent affinlty for dust and like particles." 

"16. The herein described product eonsisting of comminuted absorbent ma- 
terial permanently impregnated with a relatively nonvolatile oily substance, 
the surface of said absorbent material having a glassy or glazy appearance 
and being free from globules or particles of the said oily substance, and said 
material being free from any constituent or ingrédient capable In the finished 
product of smearing, staining, or soiling fabrics upon which it is used." 

The object which the patentée sought to attain was a granular prod- 
uct, light in weight, free from aqueous moisture, filled with nonvol- 
atile oil so completely absorbed that it would be dry, and free from 
globules of oil, and would attract and hold the particles of dust to its 
oil glazed surfaces when it was sprinkled upon and swept from floors, 
carpets, and more délicate fabrics without staining or soiling them. 
Such a product and such a method of making it Singer invented and 
secured by this patent. The principle of his invention was the use 
(1) of sawdust or another similar absorbent, (2) from which air aque- 
ous moisture had been expelled so that it was capable of receiving 
nonvolative oil to the full extent of its absorbing capacity, and (3) 
a nonvolatile oil so completely absorbed that the absorbent material 
should be covered with a glassy film, and should be free from globules 
of oil so that it v^ould not stain or soil délicate fabrics when sprinkled 
upon and swept from them. What was there in the références in 
the Patent OiËîce to limit or anticipate the claims of the patent which 
secured to Singer this process and product ? On this record there was. 
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certainly nothing in the patents to Kennedy, to Cheesbrough, and to 
Sproessig, for the appellant-defendant did not put thèse patents in 
évidence, and the patented claims to Singer which hâve been recited 
remained a démonstration in the absence oi proof of the patents re- 
ferred to that the patentée never acquiesced in the rejection of any 
claim to his process or his product that was either limited or antici- 
pated by those références. Not only this, but, while thèse références 
are absent f rom the record, there is testimony in the record that they 
were of such a character that they neither Hmited nor anticipated the 
claims of this patent to Singer. Thèse références may therefore be 
dismissed. 

The patent to Kistenmacher is before us, and seems to be the one 
upon which counsel for the defendant-appellant much rely. Kisten- 
macher says in his spécification that his "invention relates to a cer- 
tain process of preparing sawdust by saturating it with a volatile sol- 
vent — such as benzine or gasoline — and it has for its object to econ- 
omize the use of said solvent by causing it only to be absorbed by 
the surface of the individual grains of sawdust (in which position 
alone it is effective), and I obtain this resuit by first washing the saw- 
dust in water and in then partially drying it whereby the interior of 
the several grains are left moist, the exterior thereof alone being dry, 
and in then causing the dry exterior to take up the volatile solvent. 
* * * By this washing, soaking, or boiling opération the sawdust 
absorbs a larger percentage of water, and upon the application of the 
benzine, said benzine will not be so quickly absorbed." The principle 
of Singer's invention was the perfect absorption by the sawdust of the 
largest possible amount of nonvolatile oil, to the end that the oil would 
never evaporate or volatilize, but would remain permanently in the 
product, so that it would be susceptible to shipment and to storage for 
months, and would still remain effective and merchantable. The prin- 
ciple of Kistenmacher's invention was the prévention of the absorp- 
tion of the volatile oil he used by the sawdust by first saturating the 
latter with water so that the least possible amount of the volatile oil 
would be absorbed by the surface only of the particles of sawdust, 
and the object of his invention was to save benzine. Singer's process 
was thoroughly to dry his sawdust, and then to cause it to absorb 
completely the largest amount of nonvolatile oil it was capable of re- 
ceiving. The process of Kistenmacher was thoroughly to soak and 
wet with water his sawdust, and to dry the surface of its grains only 
so that they would absorb the least possible amount of nonvolatile oil, 
and then to mix them with that kind of oil. The principles of the two 
inventions were diametrically opposed. The objects sought by them 
were radically différent. The means used, the thorough drying of the 
sawdust and the nonvolatile oil of Singer, and the water-soaked saw- 
dust dry on the surface of the particles only and the volatile oil of 
Kistenmacher, differed radically in themselves and in their necessary 
effects and necessarily manufactured radically différent products, for 
water-soaked sawdust mixed with a volatile oil could not long hâve 
retained, if it ever really had, any effective or merchantable quality 
as a dust collector, because the volatile oil on the surface of the grains 
of sawdust not caoable of penetrating and being absorbed by them 
185 F.— 18 
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on account of the water therein would necessarily evaporate in a very 
few^ moments, while the dry sawdust of Singer subsequently thor- 
oughly saturated with relatively non volatile oil so that the surfaces 
of the grains were glazed therewith, would permanently retain their 
dust-collecting attributes and remain merchantable and effective. It 
was doubtless in view of thèse facts that the expert examiners in the 
Patent Office, although they had cited the Kistenmacher patent, con- 
cluded on final examination that it neither anticipated nor limited the 
claims of Singer which hâve b€en recited, and passed them to patent 
as they did. In my opinion that décision was right because in prin- 
ciple, in object, in means, in process, and in product the invention of 
Singer radically differed from and was the opposite of that of Kisten- 
macher. 

Was this process or product of Singer anticipated by the British 
patents to Rosenfeld, No. 21,471, October 1, 1901, to Fischer, No. 
6,725, April 25, 1904, or to Bauer, No. 16,G79, June 22, 1905, which 
were not referred to in the Patent Office, but were presented at the 
hearing below? 

The patent to Rosenfeld describes the process of making a dust 
absorbent "for use in brushing floors and sweeping pavements of ail 
kinds." He déclares that the preferred mixtures are: First, "100 
parts by weight of fine dry sand and 5 parts of vulcan oil or some 
other fatty matter" ; second, "100 parts by weight peat or wood shav- 
ings and 8 to 10 parts by weight vulcan oil" ; third, "94 parts cément, 
6 parts asphaltum or bituminous earth and 33 parts oil." The pro- 
cess of manufacturing this mixture is thus described in the provisional 
spécification : 

"ïhe vulcan oil Is poured Into a vessel and constantly stirred and the pul- 
verized cernent Is gradually added In sultable quantities untll the above-men- 
tloned proportion has been reached. As a resuit of the stlrrlng the materlals 
flrst form an even paste whleh then gradually turns into a greasy granular 
mass." 

Evidently Rosenfeld had héver conceived the process or the product 
of Singer, a product filled with nonvolatile oil so completely absorbed 
that no globules of oil remained upon the surfaces of the grains, but 
those surfaces are glazed over so that the product will not soil carpets 
and more délicate fabrics. Because Rosenfeld did not describe or 
use the same or équivalent means and did not make the same or an 
équivalent product, it seems to me that he did not anticipate the pro- 
cess or the product of Singer. He failed to perceive or to write that 
a thoroughly dried material with the maximum capacity to absorb 
oil and a complète absorption of the oil therein so that no globules 
would remain on the surface of the grains and the product would not 
be greasy were indispensable to a permanently rherchantable product 
that could be used on délicate fabrics without soiling or smearing 
them. The truth is he was not seeking, he did not discover, and he 
did not claim to hâve discovCred any such product or any method of 
making it. He was seeking to discover and rnake a product that might 
be used on floors and pavements which woiild not be injured by 
grease, or oil, or fat. His product was a greasy granular mass usable 
in sweeping such floors and pavements, but useless for the purpose 
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of Singer, the collection of dust from and the cleansing of carpets and 
délicate fabrics, the smearing or soiling of which with oil or grease 
would injure and perhaps destroy. 

The invention of Fischer was a mixture of sand, infusoriat earths, 
sawdust, and like substances, which do not saponify oils or fats with 
"a hygroscopic substance" such as ground chloride of magnésium or 
chloride of calcium "in a finely divided or liquid form" with or with- 
out the addition of oil or fat. The invention was the mixture of the 
hygroscopic substance with .the other materials. And because Singer 
did not claim, describe, or use that hygroscopic substance as one of 
the ingrédients of his mixture, and Fischer insisted that any mixture 
without that substance lacked the efficiency of his product, and be- 
cause Fischer failed to describe or claim the thorough drying of the 
sawdust or other absorbent, the complète absorption of the oil and 
the glassy surface of the grains which made the product of Singer 
efficient and permanently merchantable and prevented it from srpear- 
ing or soiling délicate fabrics, the process and the product of Fischer 
do not seem to me to hâve been the équivalents of those of Singer, and 
I think they fail to anticipate them. 

The patent to Bauer, No. 16,679, secures a dust-laying composition 
and the process of manufacturing it. The ingrédients of the compo- 
sition are stated in the spécification to be 400 grammes of stéarine, 
100 grammes of beeswax, 3 litres of minerai oil, 25 kg. 500 gr. of 
perfectly dry river sand, 3 kg. 500 gr. of sawdust from fir tree wood 
and 500 gr. of English or Venetian red, and the process of manufac- 
ture cpnsists in melting the stéarine and beeswax by the application 
of beat, the addition of the oil, the boiling of this mixture, the subsé- 
quent addition of the sand, sawdust, and Venetian red, and the thor- 
ough admixture of ail these ingrédients. Neither comment nor reflec- 
tion may présent a more conclusive démonstration than the reading 
of the description of the ingrédients and the method of manufacture 
of this mixture that this composition and the process of making it 
neither anticipate nor suggest the simple and effective method and 
composition of Singer. And hère ends the review of the patents that 
are claimed to anticipate that of Singer. It is a settled rule for the 
construction of patents that the interprétation which sustains and vi- 
talizes them should be preferred to that which strikes down and par- 
alyzes them. Singer's invention may not be a great or a pioneer one. 
That invention and the prior art présent one of those cases in which 
several inventors produce by diiïerent processes diflferent compositions 
which collect dust with varying degrees of operative success. Under 
such circumstances, each inventor is entitled to his own method and 
composition so long as they differ from those of his competitors, and 
do not inciùde theirs. Railway Company v. Sayles, 97 U. S. 554, 556, 
24 L. Ed. 1053; McCormick v. Talcott, 20 How. 402, 405, 15 L. Ed. 
930. 

The expert examiners in the Patent Office and the Commissioner 
of Patents, after rèpeated considération and reflection concerning the 
claims of this patent, were finally of the opinion that the process and 
the product of Singer described in the spécification and claims of this 
patent fell under this rule of law- and they issued to him the lawful 
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grant of a monopoly of their use. The Circuit Court examîned tlie 
évidence in tlie record in hand and reâched the same conclusion, and 
I anxunable to conçur with the majority of this court in the view that 
they were wrong. In my opinion the patent should be sustained. 



In re CAXTEI,0 MFG. CO.' 

(District Court, D. Maine. February 6, 1911.)' 

No. 179. 

1. Bankîîtjptct (§ 140*) — Inventions— Patent Applications— Rights of Tn- 

VENTOB. 

Where the président and majority dlrector of a corporation was also 
employed by It as an Inventor, as sueli liad completed inventions at ttia 
expense of the corporation for which applications had been made for a 
patent, and had obtained crédit for thé corporation by their use, he waa 
estopped to claim In bankruptcy proceedings against the corporation that 
such inventions and the patent applications belonged to hiin and not to 
the corporation. 

[EJd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Bankbuptct (§ 143*)— "Peopektt"— RiGHTS or Trustée— Patent Applica- 

tions. 

Where the président and manager of a corporation had completed cer- 
tain inventions; with the corporation's funds while acting as the cor- 
poration's agent and employé, and thereafter obtained crédit thereon, 
pending applications for patents constituted "property" vi'hich passed to 
the corporation's trustée in banliruptey under Bankruptcy Act July 1, 
1898, c. 541, § 70a (5), .80 Stat. 565 (U. S. Comp. St. 1901, p. 3451), pro- 
viding that a bankrupt's trustée shall be vested by opération of law with 
the title of the bankrupt to ail property which, prier to the filing of the 
pétition, the bankrupt by any means could hâve transferred or which 
coula hâve been levied on or sold under judicial proeess against him ; 
the Word "property," as used In such section, being intended to include 
anything which was a proper subject of a légal transfer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

In the matter of bankruptcy proceedings of the Cantelo Manufac- 
turing Company. Proceedings by the trustée to compei the assign- 
ment of certain rights under patent applications to him for the benefit 
of the estate in bankruptcy. On certificate of référée. Order over- 
ruling demurrers afhrmed, and case remanded. 

Howard R. Ives, per se. 

Geo. E. Curry, for John S. Cantelo. 

HALE, District Judge. The certificate of Mr. Pierce, the référée, 
shows that after the adjudication, first meeting of creditors, and élec- 
tion of trustée, the salable assets of the bankrupt were ail sold, ex- 
cept certain applications for patents.' On March 39, 1910, Howard R. 
Ives, the trustée, filed a pétition alleging that John S. Cantelo is the 
président, director, and majority stockholder of the bankrupt corpora- 
tion, and bas been so since its organization in 1901 ; that, in addition 

*For other cases aee satue tapie & § numbsb in Dec. & Am. Digs. 1907 to date, & Rejt'r Indexe* 
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thereto, he has continuously, up to the adjudication in bankruptc)', 
been in the employ of the corporation as gênerai manager, inventer, 
and workman upon inventions, and in complète control of its mechani- 
cal and financial matters ; that the petitioner is informed and believes 
that upon the 3d day of December, 1901, said Cantelo assigned to the 
said Cantelo Manufacturing Company a certain application for letters 
patent; that said assignment was, on the 5th day of December, 1901, 
recorded in the United States Patent Office, a copy of which assign- 
ment is annexed to the pétition and made a part of it; that the ap- 
plication therein assigned is the property of the bankrupt corporation, 
and the said bankrupt corporation has failed to turn over and assign 
the application to the trustée ; that the petitioner is informed and be- 
lieves that on the 3d day of December, 1901, the said John S. Cantelo 
assigned to the said Cantelo Manufacturing Company a certain other 
application for patent, and said assignment was, on the 5th day of De- 
cember, 1901, recorded in the United States Patent Office, a copy of 
which assignment is annexed to the pétition and made a part of it ; 
that said application so assigned is the property of the said bankrupt 
corporation; that the said bankrupt corporation has failed to turn 
over and assign the application to the trustée; that the petitioner is 
informed and believes that said Cantelo has, since the date of said 
assignments of said appHcations for patents above set forth, made 
certain other applications for letters patent; that the said other ap- 
plications for letters patent are now pending in the Patent Office of 
the United States ; that the said other applications for letters patent, 
and the inventions therein claimed, are each and ail of them the prop- 
erty of the bankrupt corporation ; but that the said Cantelo and the 
said bankrupt corporation hâve failed to turn them over and assign 
them to the trustée; that ail the applications for letters patent were 
held by the said Cantelo for the said Cantelo Manufacturing Company 
as its property, up to and at the date of the fihng of the pétition in 
bankruptcy against that company, with no claim of adverse interest 
in himself , made by said John S. Cantelo ; but that continuously, and 
at ail times up to and at the date of the fîling of said pétition in bahk- 
luptcy against the said Cantelo Manufacturing Company, the said 
John S. Cantelo, for the purpose of procuring crédit for said company, 
claimed and represented that ail of the said applications for letters 
patent and ail of the inventions which were and are the subject of said 
applications for letters patent were the property of the said Cantelo 
Manufacturing Company; that he, the said John S. Cantelo, had no 
adverse interest therein ; that, as a resuit of said représentations, crédit 
was obtained by said John S. Cantelo for the said company ; that a 
part of the claims provable in bankruptcy against the estate of the said 
company are based upon crédit thus obtained; that at no time has the 
said John S. Cantelo ever had a bona fide adverse interest in any of the 
said applications for letters patent hereinbefore referred to or to any 
of the inventions, which are the subject of said applications for let- 
ters patent; that ail the inventions above described, which are the sub- 
ject of the applications for letters patent, hâve been completed and put 
in practical f orm ; that ail that remains to be donc is the taking out of 
the patents based upon said applications and the assignment thereof to 
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your petitioner; that in putting in practical form the said inventions, 
and in experimenting, said Cantelo, in behalf of and acting for the 
said Company, has used exclusively the moneys and crédits of the Com- 
pany, and has completely depleted its estate. The petitioner prays that 
the respondents be enjoined f rom selling the above-described property, 
and be ordered to assign same to the trustée, and that the title of this 
property be declared to be in said trustée. Demurrers were filed to 
this pétition by the bankrupt and by John S. Cantelo, and objections 
to the jurisdiction of the court were also filed by said Cantelo. The 
référée overruled the demurrers and objections to the jurisdiction, and 
ordered the respondents to show cause why the prayers of the peti- 
tioners should not be granted. A pétition was then filed with the 
référée by the re-spondent's attorney that the ' référée forthwith cer- 
tify to the district judge the questions presented by the pétition, de- 
murrers, and objections, and the order of the référée thereon. There- 
upon the référée has certified the same to this court. 

1. The principal question now submitted is whether the interest of 
the bankrupt corporation in thèse patent applications passes to the trus- 
tée. But the objections challenge the jurisdiction of the court, and 
urge that the claim of Cantelo is an adverse claim, and can only be 
passed upon in a plenary suit. 

The case is before me upon demurrer. The pétition allèges, and the 
demurrer must be held to admit, that up to the date of the bankruptcy 
the inventions were used for the exclusive benefit of the corporation ; 
that Cantelo set up no affirmative title, and no personal right to any 
benefit or use of the inventions or patent applications; but that, on 
the other hand, he , obtained crédit for the corporation by their use ; 
that he acted merely as agent and manager of the corporation. Upon 
this record he cannot comç in after bankruptcy, and afïect the juris- 
diction of the bankruptcy court by setting up an adverse claim. So 
far as anything appears in the record, the court has jurisdiction to 
pass upon the question. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 I,. Ed. 405. 

2. I may, then, turn to the principal question which I hâve already 
stated: Whether the interests of the bankrupt in the patent applica- 
tions pass to the trustée. I hâve already detailed sufficient alléga- 
tions of the record to assure the jurisdiction of the court. The record 
shows further that ail the inventions hâve been completed; that noth- 
ing remains to be done to them except the taking out of patents based 
upon them and the assignments to the trustée; and that, in putting 
the inventions into form, Cantelo used exclusively the moneys and 
crédit of the bankrupt company, and depleted the estate of the Com- 
pany in experimenting upon the invention. 

The inventions are now represented by the applications for patents. 
Their value is derived not only f rom the brain of the inventor, but 
from experimenting upon them by the bankrupt company at its ex- 
pense; that company having enjoyed their use and benefit, and derived 
its crédit from them. The bankruptcv act (Act July 1, 1898, c. 541, § 
70a, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) provides that the 
trustée "shall in turn be vested by opération of law with the title of the 
bankrupt, as of the date he was adjudged a bankrupt, * * * to ail 
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* * * (2) interests in patents, patent rights, copyrights, and 
trade-marks, * * * (5) property whicii prior to the filing of the 
pétition he could by any means hâve transferred or which might hâve 
been levied upon and sold under judicial process against him." In the 
M'Donnell Case (D. C.) 101 Fed. 239, Judge Shiras, of the Northern 
district of lowa, in a clear and well-considered opinion, held that sec- 
tion 70a, subd. 2, can hâve référence only to letters patent actually 
issued at the date of the adjudication in bankruptcy; and that the 
trustée in bankruptcy takes no title to the patent granted to the bank- 
rupt after the date of the adjudication in bankruptcy, although the 
appHcation was made before bankruptcy, and was pending at the time 
of the adjudication. The case In re Dann (D. C.) 129 Fed. 495, is to 
the same effect, but goes further, and discusses subdivision 5 of sec- 
tion 70a. 

The case at bar is presented by the record in a somewhat stronger 
position for the trustée than is found in either of the cases which I 
hâve cited. It is for the court to say whether, under ail the facts 
which the record discloses, it shall refuse to the trustée of the bankrupt 
corporation the use and benefit of the patent applications which had 
actually constituted a valuable asset to the corporation before bank- 
ruptcy. Clearlythe trustée in bankruptcy should not be deprived of 
their benefit if, under a fair construction of the law, they may be held 
to be a part of the bankrupt estate. In spite of the well-considered 
opinion in the M'Donnell Case, I think it not altogether clear but that 
the interests in the inventions which hâve become the subject of patent 
applications may f airly be held to be an "interest in patents" within the 
meaning of the law; but, whether or not thèse inventions may be so 
held, it seems to me, under subdivision 5 of section 70a, they may be 
held to be "property" which could be transferred. It affirmatively 
appears that upon thèse inventions the crédit of the company was ob- 
tained ; and that part of the claims provable in bankruptcy against the 
estate of the bankrupt were based upon such crédit. 

In the Dann Case, supra, Judge Seaman construes section 70a(5) 
and holds that a pending application for a patent cannot be held to 
be "property" within the meaning of the statute. His opinion upon 
this subject is a pièce of close and effective reasoning. He adopts the 
text-book définition of an "invention," that its éléments are (1) men- 
tal conception and (2) the application of the thought in form to pro- 
duce a practical resuit ; and he says that thèse éléments hâve no at- 
tribute of property which can subject them to compulsory transfer 
before a patent is applied for, to secure the wanting attribute of monop- 
oly in its use. And then he says he is doubtful whether the further 
action of the inventer in prosecuting an application for a patent cré- 
âtes a property interest which would pass to the trustée under the 
gênerai terms of this clause, irrespective of the effect of the preceding 
clause 2 ; and he concludes with the opinion that the interest of the 
bankrupt in the alleged invention cannot be reached through the gên- 
erai terms of clause 5, in the face of the spécifie provision for patent 
interests in clause 2. His theory appears to be that, in clause 2, the 
lawmaking power disposed of the question of "patent rights" and "in- 
terests in patents," and when they came to item 5 they did not intend 
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by the term "property" to include anything in relation to interests in 
patents or patent rights. It seems to me that, after providing in 
clause 3 that the bankrupt, should be vested by opération of law with 
the title of the bankrupt in interests in patents and patent rights, 
Congress proceeded in clause 5 to extend somewhat the meaning of 
clause 2, to cover by very gênerai words the whole subject of "prop- 
erty," and to include in the term every vested right and interest attach- 
ing to, or growing eut of, property. It seems to me that subdivision 
5 enibraces, and is meant to embrace, much of the property that is 
designated . under the other subdivisions ; that it is meant to include 
everything that can properly be the subject of a lawful transfer, 
whether it be corporeal or incorporeal. It seems to me that, instead 
of allowing clause 2 to limit and constrain the meaning of clause 5, 
the court should give to the latter clause a meaning as broad and in- 
clusive as it was possible for the lawmaking power to make it. While 
a loose and popular construction is not to be accepted, the term "prop- 
erty" should be held to include anything which is the proper subject 
of légal transfer ; the term should be made as broad as the old défini- 
tions of "property." Bouvier's Law Dictionary; Ruthf. Inst. 20; 
Domat, Liv. Prel. tit. 3 ; Poth. Des Choses ; 18 Vin. Ab. 63. It seems 
to me, that patent applications which hâve afïorded benefit and crédit 
to a corporation before bankruptcy are not intended by the law to be 
excluded from "property" which passes to its estate in bankruptcy. 
My conclusion appears to be in harmony with the dictum of the Cir- 
cuit Court of Appeals in this circuit, in Fisher v. Cushman, 103 Fed. 
860, 43 C. C. A. 381, 51 L. R. A. 292, where it is assumed that an 
inventer has not taken out an application for a patent; but it is sug- 
gested that a court of bankruptcy would compel him to take out bis 
application and assign it to' the trustée in bankruptcy. And, in speak- 
ing for the court, Judge Putnam says : 

"We eannot concède that there are any authorities of so précise a charae- 
ter as would prevent a court o£ bankruptcy from realizing capital tlius locked 
up." 

The learned judge in the Dann Case, supra, intimâtes that, if this 
phase had appeared in the case before him, he might bave decided 
differently. I am constrained to hold that, within the spirit and 
meaning of the law, the patent applications in question pass to the 
trustée in bankruptcy. 

I affirm the action of the référée in overruling the demurrers and 
objections to the jurisdiction. The case is remanded to the référée 
for further action. 
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MADERA WATERWORKS v. CITY OF MADERA et al. 
(Circuit Court, S. T>. California, N. D. September 12, IDIO.) t 

No. 170. 

1. Waters and Water Courses (§ 192*) — Water Compa.mes— Rights Undeb 

Franchise. 

The franchise o( a water company to occupy and use the streets of a 
City must uecessarily rest in a grant from the state, aud the nieasure of 
its rights is to be determined from a construction of such grant purely 
as a matter of contract. 

[Ed. Note. — For other cases, see Waters aud Water Courses, Cent. Dig. 
§ 279 ; Dec. Dig. § 192.*] 

2. Franchises (§ 2*) — Construction of Géant. 

The public grant of a franchise, whetber by a Constitution, statute, 
or municipal ordinance, Is to be strictly construed in favor of the pub- 
lic, and nothiiig passes by implication. 

[Ed. Note. — For other cases, see Franchises, Cent. Dig. § 2 ; Dec. Dig. § 
2.*] 

3. Waters and Water Courses (§ 192*) — Franchise of Water Company— 

Construction. 

Const. Cal. art. 11, § 19, whlch provides that, In any clty not Itself 
operating works for supplylng water or light to its inhabitants, any per- 
son or corporation organized under the laws of the state shall hâve the 
privilège of uslng the streéts for the purpose of constructing and operat- 
ing sucli works, subject to municipal régulation, does not grant an exclu- 
sive franchise to a coi'poratlon constructing waterworks thereunder, nor 
can such exclusive right be iniplied, and its rights are not vlolated by the 
construction and opération of competing works by the eity. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig*. 
i 279; Dec. Dig. § 192.*] 

In Equity. Suit by the Madera Waterworks against the City of 
Madera and others. On demurrer to bill. Demurrer sustained. 

Frank H. Short, F. E. Cook, and E. J. McCutchen, for complain- 
ant. 

Raleigh E. Rhodes and N. C. Coldvvell, for défendant. 

Percy V. Long, City Atty., and Thomas E. Haven and John T. 
Nourse, Asst. City Attys, amici curiae. 

'WTÎLLBORN, District Judge. Circumstances which I could not 
well control hâve prevented me from giving to this case the prompt 
considération which it otherwise would hâve received. 

At the oral argument, Mr. McCutchen submitted, and his printed 
"brief subsequently filed contains, the f ollowing abstract : 

"The question, however, is a simple one. It is whether, after private 
capital bas, in a city where there are no public works, occupied the streets 
and thoroughfares for the purposes of supplylng the city and its inhabitants 
with water under the section of the Constitution to which your honor's at- 
tention has been direeted, the city itself may, while the prlvately owned 
plant is engaged in the business of supplylng the municlpality and its In- 
habltants with water, install a plant and operate it in compétition with the 
privately owned plant." 

This paragraph, although brief, is comprehensive, and dispenses with 
a statement of the case. To the facts, which it implies, however, 

*Por other cases see same topic & § number in Dec. & Am.Digs. 1907 to date, & Rep'r Indexes 
t Received for publication Jan, 28, 19n. 
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may be added, quoting from page 19 of défendants* brîef filed August 
19, 1909, the following: 

"ïhat the General Assembly of thls state bas, by statute, conferred upon 
the clty of Madera the power of Installlng this contemplated System of mu- 
nicipal waterworks, Is not denied by the complalnant, and the case presented 
In the amended bill of complaint, and ail of the argument so far made in sup- 
port of that case, proceeds upon the admitted faet that the Législature has 
given, or attempted to give, such authority. It Is alleged and argued that the 
acts of the Législature purporting to give to the eity thls authority are nuU 
and vold because unconstitutional. That they are an infraction of the Con- 
stitution as they were passed in an attempted exercise of a législative Pow- 
er not vested In the General Assembly, but taken from it. It is alleged and 
argued that this limitation upon the législative power of the General As- 
sembly Is found In section 19 of article 11 and article 14 of the state Consti- 
tution. It is not asserted or clalmed that those sections contain any express 
limitation of the législative power. The contention Is that this limitation 
upon the power of the General Assembly arises by Implication." 

Complainant, in its reply brief filed September 10, 1909, at page 
18, seems to accept this as a correct statement of the matter to which 
it réfers, and I shall, accordingly, do the same. 

Section 19 of article 11, above referred to, is as follows: 

"In any clty where there are no public works owned and controlled by the 
municipality for supplylng the same with water or artiflcial light, any In- 
dividual, or any company duly incorporated for such pnrpose, under and by 
authority of the laws of thls state, shall, under and by authority of the 
superintendent of streets, or other officer in control thereof, and under such 
gênerai régulations as the municipality may prescribe, for damages and In- 
demnity for damages, hâve the privilège of using the public streets and thor- 
oughfares thereof, and of laying down pipes and conduits therein, and con- 
nections therewith, so far as may be necessary for introduelng Into and sup- 
plylng such clty and Its inhabitants elther with gaslight, or other illuminat- 
ing light, or with fresh water for domestlc and ail other purposes, upon the 
condition that the municipal government shall hâve the right to regulate the 
charges thereof." 

The other parts of the Constitution, which it is claimed bear on 
the subject, stated in the order in which Mr. McCutchen's brief ar- 
ranges them, are article 14, article 12, § 10, and article 13, § 1. 

Complainant's franchise to occupy and use the streets of the city 
of Madera must necessarily rest in à grant from the state. There is 
no other conceivable source from whch it could emanate, and it fol- 
lows, as the simplest of corollaries, that the nature and extent of the 
franchise is determinable from the grant, and that no action by the 
state, unless it entrenches upon the franchise so determined, can be 
jugtly characterized as "contrary to natural rights," "subversive of 
fundamental principles," or "violative of constitutional provisions." 
AU efforts, theref ore, to pitch the controversy on any other than a con- 
tractual plane, must be unavailing. Nor does the claim that section 
19 of article 11 should be treated as a provision fixing a state policy 
help at ail to a décision of the case. Indeed, this contention, instead 
of clarifying, only removes a step further from view, and thus tends 
to obscure, the point at issue. If it be conceded that said section em- 
bodies the déclaration of a public policy, still it is, both in form and 
substance, the offer of a spécial privilège, which, when duly accepted, 
becomes a binding agreement, and hence, whether or not complain- 
ant's franchise so acquired is exclusive as against the city of Madera 
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is purely a matter of contract, to be determined by applying lo the 
section appropriate ruies of construction. 

With this understanding of the controversy, there is little need to 
do more than quote the foUowing authoritative utterances from the 
Circuit Court of Appeals of this Circuit, speaking through Judge 
Ross: 

"The plaln and complète answer to the appellant's contention Is that, by 
the contract upon which It relies, the city did net agrée not to establish a 
water System of Its own for the supplylng of the city and Its Inhabitants with 
water. Not only Is there no express agreement to that efCect, but there Is 
not a Word or a syllable In the contract even tending in that direction ; and, 
even If there was, the law Is that a municipallty cannot exclude itself from 
compétition in such a matter by mère implication, for 'we are to remember,' 
sald the Suprême Court, in the very récent case of Vieksburg v. Vlcksburg, 
Water Co. [202 U. S. 453] 26 Sup. a. 660 [50 U Ed. 1102], 'the well-estab- 
lished rule In this court which requlres grants of franchises and spécial 
privilèges to be most strongly construed In favor of the public, and that, 
where the privilège claimed is doubtful, nothlng is to be taken by mère im- 
plication as against public rlghts. This rule bas been applied to a séries of 
contracta in waterworks and land cases, and we hâve no disposition to de- 
tract from its force and effect, and, unless the city bas excluded itself in 
plaln and expliclt terms from compétition with the waterworks company 
durlng the period of its contract, it cannot be held to hâve done so by mère 
implication.' There is not In the contract hère In question any exclusive 
privilège granted to the predecessor in Interest of the complainant, even as 
against any other Indlvidual company, or corporation. The case above cited, 
and those of Helena Waterworks v. Helena, 195 U. S. 383 [25 Sup. Ct. 40, 
49 L. Ed. 245] ; Joplln v. Light Co., 191 U. S. 150 [24 Sup. Ct. 43, 48 L. Ed. 
127] ; Skaneateles Water Company v. Skaneateles, 184 U. S. 354 [22 Sup. Ct. 
400, 46 L». Ed. 585]; Bienville Water Supply Co. v. Mobile, 175 U. S. 109 
[20 Sup. Ct. 40, 44 L. Ed. 92] ; and Long Island Water Supply Co. v. Brook- 
lyn, 166 U. S. 685 [17 Sup. Ct. 718, 41 L. Ed. 1165]— are concluslve against the 
appellant, and leave nothlng more to be said." Tillamook Water Co. v. Til- 
lamook City, 150 Fed. 117, 119, 80 a C. A. 71, 73. 

The opinion of. Judge Gilbert, on the hearing of this case in the 
Circuit Court, is also a clear statement of the law, and I quote there- 
f rom as f ollows : 

"The question presented by the demurrer is whether the clty of Tillamook, 
by proceeding to construct and maintaln a System of waterworks for the pur- 
pose of furnlshlng water to the city and Its inhabitants, will impair the ob- 
ligation of Its contract with the complainant. It Is not disputed that the 
municipallty Is glven by the law the authority to ereate, own, and malntain 
a System of waterworks. The whole question dépends upon the nature of its 
contract with the complainant. There can be no doubt that the grant of an 
exclusive privilège to a water company to lay water pipes and furnlsh the 
inhabitants of a city with water for a stated period of tlme, accepted and 
acted upon by the company, Is the grant of a franchise glven in considération 
of the performance of a public service, and Is protected against hostile lég- 
islation by the state and by the municipallty. New Orléans Gas Co. v. Loul- 
slana Light Co., 115 U. S. 650 [6 Sup. Ct. 252, 29 L. Ed. 516] ; New Orléans 
Water Co. v. Rlvers, 115 U. S. 674 [6 Sup. Ct 273, 29 L. Ed. 525] ; St. Tam- 
many Waterworks v. New Orléans Waterworks, 120 U. S. 64 [7 Sup. Ct. 405, 
30 Tj. Ed. 563]. Nor can there be any doubt that, if a municipallty has cov- 
enanted that during the life of the privilège it will not Institute works of 
Its own, It would be an Impairment of the obligation of Its contract to In- 
stitute, before the expiration of that period, a waterworks System, to be own- 
ed and operated by the municipallty. Walla Walla v. Walla Walla Water 
Co., 172 tr. S. 1 [19 Sup. Ct. 77, 43 Ix Ed. 341]. But the clty of Tillamook 
gave to the complainant's grantor no exclusive', privilège or franchise, nor 
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dld it consent, as in tlie Walla Walla Water Case, that It would not erect, 
maintain, or become interested in any other waterworks. Ttie prlnciples 
which ijiust eontrol tUe décision o£ ttie présent case are to be foiind in Charles 
Kiver Bridge Co. v. Warren Bridge Co., 11 Pet. 420 [9 L. Ed. 773] ; Long Is- 
land Water Supply Co. v. Brooklyn, 166 U. S. 685 [17 Sup. Ct. 718, 41 U 
Ed. 1165]; Bienville Water Supply Co. v. Mobile, 175 U. S. 109 [20 Sup. Ct. 
40; 44.L.'Ed. 92]; Skaneateles Water Co. v. Skaneateles. 184' V. S. 354 [22 
Sup. Ct. 400, 46 L. Ed. 585] ; Joplln v. Light Co., 191 U. S. 150 [24 Sup. Ct. 
43, 48 L. Ed. 127] ; and Helena Waterworks v. Helena, 195 U. S. 383 [25 
Sup. Ct. 40, 49 L. Ed. 245]." Tillamook Water Co. v. Tillamook City, 139 
Fed, 406, 

Tg the authorities cited in the above opinions of Judges Ross and 
Gilbert should be added Knoxville Water Company v. Knoxville, 200 
U. S. 2Z, 37, 26 Sup, Ct. 224, 226 (50 L. Ed. 353), which was de- 
£ided after Judge Giïbert's opinion was rendered. In the Knoxville 
Case the court says: 

"The présent suit was brouglit upon the. theofy that the législative enact- 
ments of 1903 were laws iuipairing the obligations of the coutract of 1.S82 
between the water conipany and the city, as well as upon the theory that the 
maintenance by the city of a System of waterworks in compétition wlththose 
of the water company would Inevitably destroy the value of the latter"s prop- 
erty, and be a takhig, under the sanction of the state, of the company's 
property for public use without compensation, in violation of the due process 
of law enjoined by the fourteenth aiuendment." 

Thus, it will be seen that the Knoxville Case and the one at bar 
are substantially alike in their issues ; the main différence being th^t 
hère the contract is evidenced by a cpnstitutional provision, and there 
by an ordinary written agreement between the municipality and the 
water company. This différence, however, is immaterial se far as 
concerns the matter of interprétation, and the court, at page 34 of 
200 U. S., at page 228 of 26 Sup. Ct. (50 L. Ed. 353), so déclares in 
the f oUowing language : 

"It is true that the cases to which we hâve referred Involved In the main 
construction of législative enactments. But the principleS they announce ap- 
ply with full force to ordinances and contracts by municipal corporations in 
respect of matters that concern the public. The authorities are ail agreed 
that a municipal corporation, when exerting its funetions for the gênerai 
good, is not to be shorn of its powers by mère implication. If by contract 
or otherwise it may, in particular circumstances, restrict the exercise of its 
public powers, the intention to do so must be manifest by words so clear 
as not to admit of two différent or inconsistent nieanings." 

At page 31 of 200 U. S., at page 229 of 26 Sup. Ct. (50 E. Ed. 353),, 
the court further says: 

"It is, we think, important that the courts should adhère flrmly to the 
salutary doctrine, underlying the whole law of municipal corporations and 
the doctrines of the adjudged cases, that grants of spécial privilèges affecting 
the gênerai interests are to be liberally construed in f avor of the public, 
and that no public body, charged with publie duties, be held upon mère im- 
plication or presumpticn to hâve divested itself of its powers." 

In Charles River Bridge Company v. Warren Bridge Companv. 11 
Pet. (36 U. S.) 420, 543, 9 E- Ed. 773 (underscoring mine), the Chief 
Justice, speaking for the court, said: 

"This brings us to the act of the Législature of Massachusetts of 1785, by 
which the plaiiitiffs were incorporated by the name of the 'Proprletors of the 
Charles Kiver Bridge'; and it is hère, and in the law of 1792, prolonging 
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tlieir charter, that we must look for the extcnt and nature of tlie franchise 
conferred upon the plaintifCs. Much bas been said in the argument of the 
priuciples of construction by which the law is to be expounded, and what un- 
dertalsings, on the part of the state, may be implied. The court think there 
can be no serious difHculty on that head. It is the grant of certain franchises, 
by the public, to a prlvate corporation, and in a matter where the public 
Interest Is concerned. The rule of construction in such cases is well set- 
tled, both in England, and by the décisions of our own tribunals. In the 
case of the Proprletors of the Strowbridge Canal v. Wheeley and Otliers, 2 
B. & Ad. 793, the court say: 'The canal ha^ing been niade under an act of 
Parllament, the rights of the plaintifCs are derived entirely froni that aet. 
This, like many other cases, is a bargain between a company of adventurers 
and the public, the terms of which are expressed in the statute ; and the rule 
of construction in ail such cases is novv fuUy established to be this: That 
any ambiguity in the terms of the contract must operate against the adven- 
turers, and in favor of the public, and the plaintifCs can claim nothing that 
Is not clearly given them by the act.' And the doctrine thus laid down Is 
abundantly sustained by the authorities referred to in this décision. The 
case itself was as stroug a one as could well be imagined, for givlng to the 
canal company, by implication, a rlght to the toUs they demanded. Their 
canal had been used by the défendants, to a very considérable extent, In 
transporting large quantifies of coal. The rights of ail persons to navigate 
the canal were expressly secured by the act of Parliament ; so that the com- 
pany could not prevent them from using it, and toll demanded was admit- 
ted to be reasonable. Yet, as they only used one of the levels of the canal, 
and did not pass through the locks, and the statute, in givlng them the rlght 
to exact toll, had given It for articles which passed 'through any one or more 
of the locks,' and had sald nothing as to toll for navigating one of the levels, 
the court held that the right to demand toll, in the latter case, could not be 
implied, and that the company were not entitled to recover it. TIm was a 
fair case for an équitable construction of the act of incorporation, and for 
an implied grant, if such a rule of construction could ever be permittecl in a 
law of that description. For the canal had been niade at the expense of the 
company ; the défendants had availed themselves of the fruits of their labors, 
and used the canal freely and extensively for their own profit. Still the right 
to exact toll could not 6e implied, hecause such a privilège was not fourni 
in the charter. 

"Borrowing, as we hâve donc, our System of jurisprudence from the Eng- 
llsh law, and having adopted, in every other case, civil and criminal, Its rules 
for the construction of statutes, is there anythlng in our local situation, 
or in the nature of our politlcal institutions, which should lead us to départ 
from the principle, where corporations are concerned? Are we to apply to 
acts of incorporation a rule of construction difîerlng from that of the Bngllsh 
law, and, by implication, make the terms of a charter, in one of the states. 
more unfavorable to the public than upon an act of Parliament, framed In 
the same words, would be sanctioned in an English court? Can any good 
reason be assigned, for exceptlng this particular class of cases from the op- 
ération of the gênerai principle ; and for introducing a new and adverse 
rule of construction, in favor of corporations, whlle we adopt and adhère to 
the rules of construction known to the English comnion law, in every other 
case, without exception? We think not; and it would présent a singular 
spectacle, if, while the courts in England are restraining, within the strict- 
est limits, the splrit of mouopoly, and exclusive privilèges in nature of 
monopolies, and confiaing corporations to the privilèges plainly given to them 
in their charter, the courts of this country should be found enlarglng thèse 
jtrivileges by implication, and construing a statute more unfavorably to the 
public, and to the rights of community, than would be done in a lllce case in 
an English court of .iustice. * * * 

"But the case most analogous to this, and in which the question came more 
directly before the court, is the case of the Providence Banl; v. Billings, 4 
l*et. r)14 \1 Jj. Ed. 939], which was decided in 1830. In that case it appeared 
that the Législature of Rhode Island had cliartered the bank. in the usual 
form of such acts of incorporation. The charter contained no stipulation 
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on the part of the state that It would not Impose a tax on the bank, nor any 
réservation of the rlglit to do so. It was silent on tMs point. Af terwards, a 
law was passed, Imposlng a tax on ail banks In the state; and the right to 
Impose thls tax was reslsted by the Providence Bank, upon the ground that, 
îf the state eould impose a tax, it might tax so heavily as to render the fran- 
chise of no value, and destroy the institution; that the charter was a con- 
traet; and that a power which may in effeet destroy the charter is incon- 
sistent with it, and is Impliedly renounced by granting It. But the court said 
that the taxing power was of vital importance, and essentlal to the existence 
of government, and that the relinquishment of such a power Is never to be 
assumed. And in dellverlng the opinion of the court the late Ohief Justice 
States the principle In the followlng clear and emphatic language. Speaking 
of the taxing power, he says: 'As the whole community Is Interested in re- 
talnlng it undiminished, that community has a right to insist that its aban- 
donment ought not to be presumed, in a case In whlch the deliberate purpose 
of the state to abandon it does not appear.' The case now before the court 
is, In principle, precisely the same. It is a charter f rom a state ; the act of 
incorporation is silent in relation to the contested power. The argument in 
favor of the proprietors of the Charles River Bridge is the same, almost in 
words, wlth that used by the Providence Bank; that is, that the power 
claimed by the state, if it exists, may be so used as to destroy the value of 
the franchise they hâve granted to the corporation. The argument must re- 
ceive the same answer; and the fact that the power has been already exer- 
cised, so as to destroy the value of the franchise, cannot in any degree affect 
the principle. The existence of the power does not, and cannot, dépend upon 
the clrcumstance of its having been exercised or not. 

"It may, perhaps, be said that, in the case of the Providence Bank, this 
court were speaking of the taxing power, which is of vital importance to 
the very existence of every government. But the object and end of ail gov- 
ernment is to promote the happiness and prosperlty of the community by 
whlch it is established ; and It can never be assumed that the government 
intended to diminish its power of accompllshlng the end for which it was 
created. And in a conntry like ours, free, active, and enterprlsing, continu- 
ally advancing in numbers and wealth, new channels of communication are 
daily found necessary, both for travel and trade, and are essentlal to the com- 
fort, convenience, and prosperlty of the people. A state ought never to be 
presumed to surrender this power, because, like the taxing power, the whole 
community hâve an interest in preservlng it undiminished. And when a cor- 
poration allèges that a state has surrendered, for 70 years, its power of im- 
provement and public accommodation, in a great and important Une of travel, 
along which a vast number of its cltizens must daily pass, the community 
hâve a right to insist, in the language of this court, above quoted, 'that Ita 
abandonment ought not to be presumed, ip a case in which the deliberate 
purpose of the state to abandon it does not appear.' The contmued exist- 
ence of a government would be of no great value, if, by Implications and pre- 
sumptions, it was disarmed of the powers necessary to accompllsh the ends 
of its création, and the functions It was deslgned to perform, transferred 
to the hands of prlvileged corporations. The rule of construction announced 
by the court was not conflned to the taxing power, nor is It so limited, in 
the opinion dellvered. On the contrary, it was distinctly placed on the 
ground that the interests of the community were concerned in preservlng, 
undiminished, the power theu in question ; and whenever any power of the 
state is said to be surrendered or dimlnlslied, whether it be the taxing pow- 
er, or any other affecting the public interest, the same principle applies, and 
the rule of construction must be the same. No one will question that the 
interest of the great body of the people of the state would, in this instance, 
be affected by the surronder of thls great compétition for 70 years. While 
the rlghts of private property are sacredly guarded, we must not forget that 
the community also hâve rights, and that the happiness and well-being of 
every citizen dépends on their faithful préservation." 

Mr. McCutchen, in his brief , at page 27, refers to the rule of strict 
construction applicable to private législative grants as "a rule which 
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grew out of the situation presented by adventurers, as they were called, 
seeking private grants from the crown, and themselves drawing the 
grants and employing ambiguous language, and then endeavoring to 
take advantage of the ambiguity." Whatever may hâve been the 
origin of the rule in England, it is obvions from the case last cited that 
the Suprême Court of the United States does not ascribe its adoption 
by our own tribunals to the reason above indicated, but places it upon 
the higher, broader ground that powers of government designed 'to 
subserve the gênerai welfare can never be surrendered by implication, 
or, in the court's own latiguage, repeating the extract from the last 
quotation (underscoring mine) : 

"The contlnued existence of a govemment would be of no great value, If, 
by Implications and presumptlons, it was dlsarmed of the powers necessary 
to accomplish the ends of its création, and the functions it was designed to 
perform, transferred to the hands of privileged corporations. The rule of 
construction announced by the court was not confined to the taxlng power, 
nor Is it so limlted, in the opinion delivered. On the contrary, it was dis- 
tmctly placeâ on the ground that the interests of the community were con- 
cerned in preserving, undirmnished, the poiver tlien m question; and when- 
ever any power of the state is said to be surrendered or dimlnished, whether 
It be the taxlng power, or any other affectlng the public interest, the same 
principle applies, and the rule of construction must be the same." 

Thus it clearly appears that the reason for the rule which limits a 
franchise to the express words of the grant is just as strong in the 
case of a constitutional provision as in that of a législative enactment ; 
or, as défendants' brief filed September 9, 1909, at page 6, tersely puts 
the matter: 

"The rule Is applled, not because of the vehicle of the grant, but because 
of the nature of the grant." 

See, also, Leavenworth, etc., ,R. R. Co. v. United States, 92 U. S- 
733, 740, 33 L. Ed. 634, and Barden v. Northern Pac. R. R. Co., 154 
U. S. 288, 325, 14 Sup. Ct. 1030, 38 L. Ed. 992. 

The Suprême Court of California, on this subject, has said: 

"The fact that the language to be construed hère is a part of tbe Constitu- 
tion of the state, and not a statutory provision, makes no différence. The 
rules of construction by which the meaning of the language is to be as- 
certained, and the rights and remédies which grow out of it, are the same, 
no matter where the language to be construed is found." Winchester v. 
Mabury, 122 Cal. 527, 55 Pac. 394. 

The same court, in another case, says: 

"As to the question whether the provision is self-executing, it is well to 
note, at the outset, that the presumption Is not precisely as it would hâve 
been presented for considération 50 years ago. When the fédéral Constitu- 
tion and flrst state Constitutions were formed, the idea of a Constitution was 
that it merely outlined a government, provided for certain departments and 
some officers and deflned their functions, secured some absolute and inalién- 
able rights to the citizens, but left ail matters of administration and policy 
to the departments which it created. The lawmaking power was vested 
whoUy in the Législature. Save as to the assurances of Indlvidual rights 
agalnst the government, the direct opération of the Constitution was upon the 
govemment only. And such assurances were themselves in part but limita- 
tions upon governmental powers. Latterly, however, ail this has been chang- 
ed. Through distrust of the Législatures and the natural love of power, the 
people hâve Inserted in their Constitutions many provisions of a statutory 
character. Thèse are In fact but laws made directly by the people instead 



288 185 FEDERAL Reporter 

of by the Législature, and they are to be construed and enforced, In ail rfri 
spëets, as though they wéïe statutes. Winchester v. Mabury, 122 Cal. 522 
[55 Pac. 393]. It bas been held tbat section 16 of article 12 of tbe Constitu- 
tion is of tbe nature of Code provisions in regard ta procédure, and is to 
be construed as otber Code provisions are, except tbat it cannot be amended 
or repealed by the Législature. In effect, thèse constitutional provisions are 
but statutes which the Législature cannot repeal or amend. Under former 
conditions it was natural that the court .should présume that a constitutional 
provision was addressed to some officer or department of the government, or 
that it limited the power o£ the Législature, or empowered, and perhaps dl- 
rected certain législation, to carry into efîect a constitutional policy. Now 
the presumption Is the reverse. Recently adopted state Constitutions contain 
extensive Codes of laws, intended to operate ditectly upon the people as 
statutes do. To say that thèse are not self-executing may be to refuse to ex- 
écute the sovereign will of the people. The différent policv requires a différ- 
ent ruling." Winchester T. Howard, 136 Cal. 438, 69 Pac. 78, 89 Am. St. Rep. 
153. 

Nevada v. Hallock, 14 Nev. 203, 33 Am. Rep. 559, is without force 
as a précèdent hère. The constitutional provisions there involved con- 
ferred no franchise whatever, but merely declared that paupers should 
be maintained by the respective counties of the state. This unques- 
tionably fixed a public policy, and the court held that an act of the 
Législature creating a state asylum, and depriving the respective coun- 
ties of thè means of providing for their own poor, contr?Lvened such 
policy, and was theref ore void, saying : 

"It Is true the Constitution does not expressly inhlblt the power which the 
Législature bas assumed to exercise ; but an express inhibition is not neces- 
sary. The affirmation of a distinct policy upon any spécifie point in a state 
Constitution Implies the négation of any power In the Législature to estab- 
lish a différent policy. 'Every positive direction contains an implication 
against anything contrary to it which would frustrate or disappoint the pur- 
pose of that provision. The frame of the government. the grant of législative 
power itself, the organization of the executive authority, the érection of the 
principal courts of justice, croate implied limitations upon the lawmaking 
authority as strong as though a négative was expressed in each instance.' " 

Spier V. Baker, 120 Cal. 370, 53 Pac. 659, 41 L. R. A. 196, is also 
inapplicable. Section 1 of article 2 of the Constitution of California, 
there in issue, does not purport to define the nature and extent of the 
élective franchise, but is simply an enumeration of the persons en- 
titled to exercise it, and the court properly said : 

"The Législature can no more extend the right of suffrage to persons not 
included in the constitutional provision than it can deprive persons there 
included of the right. The application of tbe maxim, 'Expressio unius est 
exclusio alterius,' bears with full force upon thls provision of the Constitu- 
tion declaring who are compétent to vote at élections authorized by the laws 
of this state." 

Nor does People v. Stephens, 63 Cal. 209, holding that the word 
"cities"' in article 11, § 19, includes towns, conflict with the rule of 
■construction which I hâve announced, for there the ruling of the court 
hi no way afïects the nature or extent of the franchise, but onh adds, 
by implication, another class of municipalities to the one expressly 
named in the section. And it may be f urther observed that to multiply 
the persons by whom, or the places in which, a franchise such as com- 
plainant's may be exercised, does not promote, but is restrictive of 
monopoly. 
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Both reason and authority sanction the doctrine that, wherever the 
nature and extent of a franchise restrictive of législative power is 
in issue, no matter through what agency of government the franchise 
was conveyed, whether a constitutional convention, a Législature, or 
a municipality, the rule of strict construction against the grantee uni- 
formly prevails, and, applying this doctrine, it must be held that com- 
plainant's franchise does not shut eut municipal compétition. 

By no rule of construction, however, whether libéral in f avor of 
the public, or such as applies to ordinary agreements between indi- 
viduals, can a différent conclusion be reached. Section 19 of article 
11 certainly does not expressly grant an exclusive privilège, but shows 
on its face that its sole purpose was to prevent monopoly. If it were 
ever permissible to enlarge by implication grants of spécial privilèges 
affecting the gênerai interests, where can there be found in the case 
at bar any justification for such an enlargement? 

Complainant invokes the debates and acts of the constitutional con- 
vention, and thèse, it will be readily conceded, are often useful aids 
to the interprétation of ambiguous clauses (6 Am. & Eng. Ency. of 
Law [.2d Ed.] p. 922); but, if there were a doubt as to the meaning 
of the section hère in question, the proceedings of said convention 
wduld résolve the doubt, not in favor of, but against complainant's 
contention. Said proceedings in part are quoted by Judge Ross in 
People V. Stephens, supra, and reproduced by Mr. McCutchen, in his 
brief already mentioned, and a fuller account, although with slight 
inaccuracies, is given in the brief filed on behalf of the city and coun- 
ty of San Francisco, August 30, 1909. Mr. McCutchen, at page 4 of 
his brief, says : 

"We ail know, tbose of us who are famillar with the history of this state. 
and particularly with the history of that tiiiie — and I assume that ail hère are 
so famillar — that the matter of granting franchises to corporations to u.so 
the public streets to supply gas and water had, according to members of the 
constitutional convention, become a matter of public scandai. We ail know 
that it was currentiy reported during the proceedings of the convention that 
in the city of Los Angeles, in the city of Oaklaud, In the city of San José, 
and in the City of San Francisco, pétitions for the privilège of using the 
streets had been presented to the bodies having the powei? to grant such 
rights, and it was said that, as often as presented, they were denied. That 
was the situation when the convention was sitting." 

Mr. Volney E. Howard, of Los Angeles, was the author of said 
section and offered it originally as an amendment to section 85 of ar- 
ticle 11 ; but it afterwards became section 19 of said article. In sup- 
port of his proposed amendment, Mr. Howard, among other things, 
said (underscoring mine) : 

"This is a différent proposition altogether froin the one struck out. My 
provision steers clear of confining this privilège to corporations or incor- 
I)orated conipanies. It gives to any individual, as well as to any incor- 
porated company, tlie right to the use of the streets for laying down pipes for 
the supply of gas and water, or elther. I think that the objection that was 
taken to the section as formerly introduced was well taken: That it should 
not be limited to corporations ; that any individual, for the public good, 
should hâve the right to use the streets for laying down pipes for supplying 
water or gas. • * » 'Sow, in Los Angeles we hâve a gas company with 
a monopoly for 20 years, and several parties hâve endeavored to get the 
privilège for laying down pipes in the streets for the purpose of supplying 
185 F.— 19 
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the clty and competing witii this company; but the company has always had 
sufBcient Influence In the municipal govemment to prevent thls belng done, 
and thls company . has a prospect of exclusive right for 20 years to come. 
Now, I submlt to the convention that this Is a great abuse of public au- 
thorlty, and that it ought to be corrected. We hâve also a water company 
that clalms the monopoly, and the prlvate indivldual who dld succeed in 
laying down pipes, and is to some extent supplylng the clty with water in 
opposition to the monopoly, is threatened constantly wlth sults and injunc- 
tions, and if this thlng goeS on we will hâve a monopoly, not only of water 
and gas, but of ail domestic necessarles, and then we will hâve some com- 
pany that will be peddling it by the tin cup fuU. It is time this abuse was 
corrected, and therefore I oflCer thls amendment. * * * 

"I beg to say that I hâve no Personal interest in this matter. I am not an 
attorney for the Sprlng Valley Water Company, nor any othêr waterworks, 
uor any gas company. I move solely in the public interest, and the public 
interest requires not only that the section Itself should be adopted, but that 
the amendment should be adopted. I dld not suppose that anybody in the 
interest of any monopoly would support my proposition. I do not expect 
that: * * * 

"Mr. Smith, of Fourth District: Does not this power exlst if the Consti- 
tution is silent upon the subject? 

"Mr. Howard: It is obligatory. Without this amendment the evll is not 
reached. The dty govemment, if it chooses, could give the power; hut if it 
cJiooses to withhold it it can withhold it, and tJiey always hâve men enough 
in the interest of the monopoly to prevent any party fronv entering into any 
compétition vnth it. This t« to avoid that. It is to make it obligatory upon 
a City govemment, when it is properly secured under proper régulation, 
which they themselves prescribe, to give any party the rlght to introduce wa- 
ter and gas, and to compete with any exlstlng monopoly." 

2 Debates Cons. Con. 1878-79, pp. 1076, 1077. 

The sole object and entire scope of the section is fuUy and clearly 
expressed in the sentences above underscored, and I am at a loss to 
see how there can be given to it a différent or a broader meanifig than 
thus stated and defined. 

Speaking to the same provisions, although embodied in another sec- 
tion, Mr. Reynolds said (underscoring mine) : 

"Mr. Chaîrman: I hope the section will not be strlcken out. The reason 
why that section is inserted hère may need a word of explanatlon. It seems 
to me it ought not to need a word of explanatlon to any résident of the 
clty of San Francisco. There hâve been fréquent attempts to introduce wa- 
ter, even arteslan well water, in San Francisco, and persons who hâve sunk 
arteslan wells In différent parts of the clty, and flndlng that they had an 
abundant supply, bave asked the privilège of supplylng their neighbors in 
the same block, or perhaps adjolning blocks, and hâve sought the privilège of 
merely laying down supply pipes, to supply thelr neighbors with water that 
they hâve brought out of the depths of the earth, could not get the privilège 
from a board of supervisors to do that. They bave stood ready ail the tlme 
to give any amount of bonds required or named. They could not get the 
privilège. We understand the reason very well — the power of Sprlng Valley. 

"Again, there bave been, during the session of thls convention, parties who 
haye sought the privilège of erectlng gasworks and laying down gas pipes, 
and suppiying that clty with gas at a reasonable figure, offerlng to comply 
with any bond that mlght be named, ofCering to give any necessary bond — not 
only that, but any bond that the supervisors dare name. Could they get the 
privilège? No, sir! The San Francisco Gaslight Company stood In the way. 
Now, this section seelcs to oiviate that and give ail parties the l)are right to 
lay dotcn water pipes — the hare naked right to do so. * * • I do not see 
why such a section as that should not be adopted. It is simply to l>reali the 
power of overshadowing monopolists. 

"Mr. Chairman: I dislike to declalm hère agalnst water monopolies and 
gas monopolles. It is a hackneyed phrase, I know, and I dlsUke to use it; 
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but, sir, thèse Institutions are all-powerful, and it is necessary to use It. 
Practical expérience proves it to be necessary. It Is, beyond dispute, that we 
need some such déclaration in the law we pass to glve thèse parties the rlght 
to use the streets to supply the people with thèse necessaries of lif e. Ail we 
wish to do hère in this section is to déclare the right to use our streets for 
the purpose of laying down water pipes and gas pipes, as well as of travel, 
subject to the proper conditions. That seems to 6e ail that is necessary to 
say on this subject. Where a water company and a gas company — and they 
work together wlierever it is necessary — hâve' enjoyed a rlght to furnish ail 
the water and ail the gas to a eity of 300,000 inhabitants for many years, they 
hâve acqulred wealth and hâve acquired influence in so many ways that it 
Is almost impossible for a prlvate citizen, or for a new company, to come in 
there with any sort of opposition, without Incurrlng difBculties that are ab- 
solutely insurmountable. That bas been found to be the case. Wlthin the 
past two or three months parties bave been endeavorlng to get this privilège, 
but they could not do it upon any conditions. They could not do It when 
they offered the city the privilège of naming its terms." Id. 10T2. 

Immediately following, and speaking to the same subject, Mr. Estee 

said: 

"Mr. Ohairman: What my friend from San Francisco says In référence to 
the gas and water companies is undoubtedly true, but I flnd that section 9 
prescribes a plan for a city govemment with fuU power." Id. 1072. 

Said proceedings were had Jaunary 18, 1879. Earlier the same day 
the first discussion in the convention concerning water and gas mo- 
nopolies took place. It arose on the report of the committee on city, 
county, and township organization ; the particular clause under con- 
sidération being what was then numbered section 30, but afterwards 
became section 18 of article 11. The section as reported fixed a maxi- 
mum limit upon the bonded indebtedness it authorized of 5 per cent, 
of the assessed value of the taxable property. Varions amendments 
were proposed, among them one by Mr. Caples, substituting 3 per 
cent, as the maximum, which was adopted with but little debate at the 
time, and another by Mr. Estee adding to the exception already made 
that of acquiring or constructing waterworks. Id. 1068, 1069. 

Mr. Hager, in opposition to Mr. Estee's proposed amendaient, said : 

"We do not want to purchase Spring Valley Waterworks, and do not want 
to be compelled to purchase them. * * * j; believe they profess to own 
ail the supplies in the state. I do not suppose there wlU be any works con- 
structed in the city of San Francisco unless the Spring Valley Water Com- 
pany disposes of thelrs. Every effort that bas been hltherto made bas falled. 
beeause the Spring Valley Water Company was there to interpose. You must 
purchase thelr works, at twice what they are worth, or else you will hâve 
no water at ail. There is another clause reported hère by this committee 
that any person sball hâve the privilège of supplylng water to citles. As it 
Is now, no one can get the privilège in San Francisco, beeause the power of 
the Spring Valley Water Company is so great." Id. 1070. 

Mr. Reynolds at the same time adverted to the 3 per cent, limit 
as follows: 

"It needs but little reflectioti to show that 2 per cent, indebtedness is whoUy 
inadéquate for the purpose of enabling the city of San Francisco ever to ac- 
qulre its waterworks in any nianner whatever — by condemnation, purchase, 
or otberwise. During the last two years many estimâtes bave been made 
and much money expended In obtaining them, and they ail show that it would 
oost many times $5,000,000 to procure water in the cheapest manner that it 
can be proeured. So that to restrict the city to 2 per cent. Is to eut it off 
from the possibillty of owning its own water supply. How absurd is the rea- 
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soning that would permit a coiinty, or a city and county, (o erect a court- 
ho.use,'Or a ,iail. or a sclioolhouse, and tle its hands so that it caunot provide 
itself witli water to drinlc. It does uot seem to me to be aiiy argument. The 
olty'OTight to be free to purcbase its. waterworlvs, to condeum, or build, with- 
out any restriction. . If there is auy exception to be made, certainly the sup- 
ply of water ought to come flrst." Id. 1070. 

Mr. Gracé at the same time said: 

''I am not certain that I clearly iinderstand what is tiefore the house : but 
I am certain that I do kuow that tlie people of San Francisco wliom I repre- 
seiit do not want to purchase the Spring Talley WaterworlvS. They do not 
want anylhing in tliis Constitution that will aid aud aljet in auy way that 
Company. * * * " id. 1070. 

Mr. Gorman on the same day said: 

"I hope the amendment offered l)y the gentleman frora San Francisco. Mr. 
Kstee, will prevail; X believe that the clty of San Francisco is the most pe- 
culiar city in the world in regard to water ; the sands froni tlie océan blpw 
through the streets, aud almost cover the houses lu places. \Ve need more 
water in that city for douiestic uses, aud for street purposes, than auy city 
in the world. We want it for our publie parks, and, If we were to llmit the 
supply to what cities gencrally need, it would not be a quarter of what the 
city should hâve. In the summer time, when there is long periods without 
rain, the sewers get so foui that, if it was in a warm climate the mortality 
would be terrible, and even as it is the sewers bave to be liushed very often. 
If we hâve to pay for the water. we eau scarcely sprinkle the streets of the 
city in sufflcient quantifies. If the clty owned its owu waterworlvS, it could 
be used for many purposes ; we could hâve plenty of water for the parks, 
for the streets, for the sewers, and for manufacturing and domestic purposes. 
They say you can regulate the prlce of water. But either the city would 
hâve to pay an immense amount for the water, or you would liave to reduce 
the prlce so low as to break the company — one thlng or the other. We hâve 
seen in San Francisco, where there were large fires, that the mains conduct- 
ing the water were altogether insufBclent in size. The city sliould own its 
own waterworlvS. They should put In pipes sufticlently large that in cases 
of flre the peopie could hâve ail the water necessary. The water iu the past 
yeajps has been so bad from thls Spring Valley Company that It could scarce- 
ly be used. It was filled full of llving matter, to be seen by the eye coming 
out of the pipes. The Spring Valley Water Company bave coutrol of ail 
heads of streams and lakes withln 30 or 40 miles of San Francisco, of ail the 
water capable of being brought Into the city ; and certainly we need the . 
Power to eonstruct or acqulre waterworks more than any clty iu the world." 
Id. 1070, 1071. 

The amendment of Mr. Estee was then adopted. Id. 1071. Subse- 
quently, on February 27th, while said section was again under con- 
sidération, the following proceedings were had : 

"Mr. Laine: Mr. Président, I hope that ail thèse amendments will be 
voted down. and that some member will move to strike out ail the latter part 
of the section ; it siniply hampers the people unnecessarily. 

"Mr. Freeman; Mr. Président, I hope, with the last gentleman, that ail 
amendinents will be voted down until we come to the one Indlcated by him. A 
two-thirds vote ought to be sufflcient to guard agalnst abuses. The rest of the 
section is merely a limitation upon the right of self-preservatlon. * * * 

"Mr. Laine: Mr. Président, I now ofCer an amendment." Id. 1.382. 

This amendment struck out certain parts of the section, and was 
adopted. Id. 1383. One of its effects was to leave the entire section, 
as it now stands, without any limitation upon the amount of bonded 
indebtedness. 
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This last action of the convention, and the debates, which I hâve 
quoted, leading up to it, although nominally affecting only section 18, 
hâve a direct interprétative bearing upon the latter section, section 
19 of article 11, and strongly confirm the remarks of Mr. Howard as 
to its purpose and meaning. 

The Suprême Court of the state, in a case already cited, comments 
on said remarks as follows (underscoring mine) : 

"We hâve quoted at length the remarks accompanying the introduction of 
the ijrovlslon, for the purpose of showing that the members of the constitu- 
tlonal convention had dlstinctly put before them the evils Intended to be 
remedled, and the purpose of the enaetment ; and, thus Informed, they 
.idopted It. Yet we are asked to hold. in effect, that, after ail, the icliole niat- 
ter rests where it dld before — vi'ith the Législature. This we cannot do. Nor, 
under our construction of the provisions In question, do we dlseover any in- 
dication of a return 'to the doctrine of the Dartmouth Collège Case,' nor any 
fostering of monopoUef. but, on the contrary, the niost nmnifest intent to 
prcvcnt them, as respects the important suijects treated of — gas and water. 
liy the adoption of those provisions the people asserted their unwillingness 
II/ leave the enttre siibject in the hands of the Législature, and, in the par- 
Uviilars already indicaied, declared the rule that should govern. in the or- 
; -,iiic law itself, and gave to the Législature the 'régulation and control' in 
^'11 other respects." People y. Stephens, 62 Cal. 209, 236. 

During thé entire debate on the Howard amendment and proposed 
Hmitation of bonded indebtedness, there was not the shghtest intima- 
tion that acceptance of the franchise offered by said amendment would 
exclude pubHc works, and from the views and dispositions of the 
members of the convention, shown in the proceedings I hâve quoted, 
it is unbehevable that they ever intended to shield the waterworks 
and gasworks of San Francisco and Los Angeles or any city from 
municipal or any other sort of compétition, or that they intended to 
prevent or hinder, under any circumstances, the building of water- 
works by a city; but, on the contrary, the conclusion is irrésistible 
that their one purpose in this matter was to allow no légal obstacle 
to stand in the way of such public ownership. 

Nor can arguments ab inconvenienti justify any enlargement by 
implication of complainant's franchise. 

On this subject the following extract may be aptly quoted (under- 
scoring mine) : 

"It is scarcely necessary to observe that, in construing the langiiage of a 
Constitution, we hâve nothiny to do with arguments ah inconvenienti, for the 
purponc of enlo/rging or contractdng it.i import. Id. /f08, -i09, |§ 423, 'i^S. 'The 
only Sound principle is to déclare it a lex soripta est, io follow anà to ohey.' " 
People V. Morrell, 21 Wend. (N. Y.) 563, 583. 

See, also, Greencastle Township v. Black, 5 Ind. 566, 570. 

State décisions to the same effect might be indefinitely multiplied 
(6 Am. & Eng. Ency. of Law [2d Ed.] 923) ; but it is needless to 
do so hère, since the Suprême Court of the United States, in the Knox- 
ville Case, supra, beginning at page 35 of 300 U. S., at page 228 of 
26 Sup. et. (50 L. Ed. 353), settles the doctrine thus: 

"The agreement, as executed, is entirely consistent with the Idea that 
while the city, at the time of making the agreement of 1882, had no purpose 
or plan to establish and operate its own waterworks in compétition with 
tbose ot the water company, it refràined from binding Itself not to do so, 
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although willlng to stipulate, as it dlil stipulate, that the grant to the water 
Company should be exclusive as agalnst ail other persons or corporations. 
We are therefore constfalned by the words of the agreement to hold that the 
City dld net assume, by any contract protected by the Constitution of the 
TJnlted States, to restrict its rlght to hâve a System of waterworks, independ- 
ent altogether of the System established and maintained by the water Com- 
pany. If this interprétation of the contract will brlng hardship and loss to 
the water company, and to those having an interest in its property and 
bonds, the resuit (omilting now any considération of the question of power) 
is due to the absence from the agreement between the parties of any stipula- 
tion blndingthe clty not to do what, unless restrained, it now proposes to do. 

"Whlle there Is no case precisely llke the présent one in ail its facts, the 
adjudged cases lead to no other conclusion than the one just Indicated. We 
may well repeat hère what was said in a somewhat simllar case, where a 
munictpal corporation established gasworks of its own in compétition with 
a prlvate gas company whlch under previous authorlty had plaeed Its pipes, 
mains, etc., in public streets to supply, and was supplying gas for a city and 
its inhabltants: 'It may be that the stockholders of the plaintiff supposed, at 
the time it became incorpora ted, and when they made their original invest- 
ment, that the city would never do what evidently is contemplated by the 
ordinance of 1889. And it may be that the érection and maintenance of gas- 
works by the city at public expense, and In compétition with the plaintiff. 
will ultimately impair, if not destroy, the value of the plaintiff's works for 
the purposes for which they were established. But such considérations can- 
not control the détermination oî the légal rlghts of parties. As said by this 
court in Curtis v. Whitney, 13 Wall. 68, 70 [20 L. Ed. 513]: "Nor does every 
statute whlch aflfects the value of a contract impair its obligation. It is one 
of the contingencies to which parties look now in maklng a large class of 
contracts, that they may be affected in many ways by state and national 
législation." If parties wish to guard agalnst contingencies of that kind, 
they must do so by such clear and expllcit language as will take theIr con- 
tracts ont of the established rule that public grants, susceptible of two con- 
structions, must receive the one most favorable to the public' Hamllton 
Gaslight Co. v. Hamllton Clty, 146 U. S. 358, 268 [13 Sup. Ct. 90, 36 L. Ed. 
963] ; Skaneateles Water Co. v. Skaueateles, 181 U. S. 354, 363 [22 Sup. Ct. 
400, 46 U Ed. 585]. 

"So in Joplin v. Llght Co., 191 U. S. 150, 156 [24 Sup. Ot. 43, 44 (48 I>. Ed. 
127)], which involved the question whether a city could establish its own 
eleetric plant in compétition with that of a prlvate corporation, the court 
said: 'The limitation contended for Is upon a governmental agency, and re- 
stralnts upon that must not be readlly implied. The appellee concèdes, as 
we bave seen, that it bas no exclusive rlght, and yet contends for a limita- 
tion upon the clty whlch mlght give it (the appellee) a practical monopoly. 
Others may not compete with it, and, if the city cannot, the city is left with 
a useless potentiality whlle the appellee exercises and enjoys a practically 
exclusive rlght. There are presumptions, we repeat, agalnst the granting of 
exclusive rlghts and agalnst limitations upon the powers of govemment.' 

"Again, in the récent case of Helena Waterworks Company v. Helena, 195 
U. S. 383, 392 [25 Sup. Ct. 40, 43 (49 L. Ed. 245)], where a city established its 
own System of waterworks in compétition with that of a private company, 
the court, observing that the city had not specifically bound itself not to con- 
struct its own plant, said: 'Had it been intended to exclude the clty from 
exercislng the privilège of establishlng its own plant, such purpose could bave 
been expressed by apt words, as was the case in Walla Walla City v. Walla 
Walla Water Company, 172 U. S. 1 [19 Sup. Ct. 77, 43 L. Ed. 341]. It is 
doubtless true that th» érection of such a plant by the city will render the 
property of the water company less valuable and, perhaps, unprofitable ; but, 
if It was intended to prevent such compétition, a rlght to do so should not 
hâve bave been left to argument or implicfitlon, but made certain by the 
terms of the contract.' To the same effect, as to the prlnciple involved, are 
Turnpike Co. v. State. 3 Wall. 210, 213 [18 L. i:d. 180] ; Stein v, Bienville Wa- 
ter Supply Oo., 141 U. S. 67, 81 [11 Sup. Ct. 892, 35 L. Ed. 622] ; Ixmg.Island 
Water Supply Co. v. Brooklyn, 166 U. S. 685 [17 Sup. Ct. 718, 41 L. Ed. 
1165]." 
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I am of opinion that complainant's franchise is not exclusive against 
the city of Madera, and that the construction and opération of water- 
works by said city will violate no provision of either the state or féd- 
éral Constitution. 

The demurrer to the bill will, accordingly, be sustained. 



LITTLE r. KOHN. 

(Circuit Court, E. D. Pennsylvania. February 3, 1911.) 

(No. 46, April Session, 1906.) 

liiMiTATiON of Actions (§ 28*)— Siockholdes's Ltabii.itt—Natube— Limita- 
tions— '"Specialty." 

Pennsylvania Act 1713 (1 Smitli's Laws, p. 76) provides that ail actions 
of debt grounded on any eontract without specialty shall be cominenced. 
and sued witliin the timc and limitation expressed, and not after, and 
then déclares that such actions for debt must be brought within six 
years next after the cause of action accrued. Held, that a cause of ac- 
tion to enforce a stockholder's statutory llability for corporate debts aft- 
er insolvency was based on an implied eontract pursuant to the statute 
without a specialty, and was therefore barred under such act within six 
years after it accrued. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
134, 135; Dec. Dlg. § 28.*] 

Action by Jane Little, to the use, etc., against Arnold Kohn. Judg- 
ment for défendant. 

Duane, Morris & Heckscher, for plaintifï. 
Fox & Rothschild, for défendant. 

J. B. McPHERSON, District Judge. The défendant was a stock 
holder in a Kansas corporation, the Lombard Investment Company, and 
is now sued upon the double liability created by the Constitution and 
laws of that state. One of his défenses is the Pennsylvania statute 
of limitation, passed in 1713 (1 Smith's Laws, p. 76), to which the 
plaintiff replies that the statute does not cover the case, and that 
nothing can bar the suit except the presumption of payment, which 
lias not yet arisen. A very complète history of the company's affairs 
is given by Judge Van Devanter in the course of an interesting 
opinion delivered in the Court of Appeals for the Eighth Circuit. 
Anglo-American, etc., Co. v. Lombard, 132 Fed. 721, 68 C. C. A. 89. 

The facts now relevant are as follows: Before August 1, 1890, Jane 
Little owned several of the company's debenture bonds. Thèse fell 
due July 1, 1896, and a few months afterwards she transferred them 
to Frederick Ramsden, for whose use the suit is brought. On August 
1, 1890, the Company practically ceased business, being then insolvent, 
and as a resuit the Kansas statutes in force at that time empowered 
any creditor to sue any stockholder at the end of one year thereafter. 
The présent suit was brought June 19, 1906. This right to sue was 
Personal and transitory, and therefore might be exercised in any 
court having jurisdiction of the stockholder. If the défendant had 

•For other ca«es see same toplo & { nvmbbe In Dec. & Am. Dlgs. 1907 to date, & Kep'r Inflexes 
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resided in Kansas, or had been sued there, the state limitation of three 
yëars would hâve applied. This is conceded by the plaintiiï, and, in- 
deed, could not be successfuUy denied. But the défendant has never 
been a résident of Kansas, and he concèdes, in turn, that (for the im- 
médiate purpose) he is not protected by the Kansas hmitation, con- 
ceding, also, that, as the right of action is transitory, this court may 
entertain the suit. We start, then, with the undisputed proposition 
that the first question affecting the rights of the parties is to be deter- 
mined by the law of Pennsylvania, either the statute law on the sub- 
ject of limitation, or the common law concerning the presumption of 
payment. 

What, then, is the applicable statute, if any is to be found? Two 
acts are relied on by the défendant, the act of 1713 and the act of 
1867. For the présent, the latter may be laid aside. The material part 
of the earlier statute is as foUows : 

"Ail actions of * • * debt grounded upou any ♦ » * contract with- 
out specialty * * * shall be commenced and sued withlu the time and 
limitation hereafter expressed and not after ; that is to say « * * tiic 
said actions for * * * (jeht * » * within sis years next after the 
cause of such actions or suit and not after." 

The présent action is labeled assumpsit in obédience to the Penn- 
sylvania procédure act of 1887 (P. L. 271) but, in substance, it is to 
be treated as the common-law action of debt. As already stated, the 
plaintiff became entitled to sue in August, 1891, but did not sue until 
June, 1906, nearly 15 years thereafter. The act of 1713 is a bar there- 
fore if the suit is "grounded upon any * * * contract without 
specialty," and she admits that she cannot succeed unless the cause 
of action is grounded upon a "specialty." If she is suing upon a con- 
tract without specialty, the limitation applies. If the suit rests upon a 
specialty, the act does not cover the case, and (if no other statute 
applies) she may recover, since the period of 20 years required for the 
presumption of payment has not elapsed. What, then, is the précise 
nature of her cause of action? It is not the express contract of the 
défendant' — for he never promised any one, either by writing or by 
Word of mouth, that he would assume the double liability now in con- 
troversy. Nevertheless, a contract is implied, and is insèparably an- 
nexed to his ownership of stock in the Lombard Company. The 
statutes of Kansas wrote the contract into his ownership and he is 
conclusively presumed to bave agreed to its terms. There are many 
décisions upon the subject, and brief quotations may be made from a 
few. In Woodworth v. Bowles, 61 Kan. 569, 60 Pac. 331, it was said 
that the relation between the creditor of a corporation and its stock- 
holders is: 

"A relation of contract; not a contract in the ordinary sensé of an agree- 
ment between two parties who hâve reducad their acknowledgments to ex- 
press terms, but a contract which the law implies from the stockholder's 
willingness to assume the liability of the statute, as evideuced by his stock 
subscription, and the creditor's willingness to accept the advantages and se- 
curity allowed to him." 

■ In Stocker v. Davidson, 74 Kan. 214, 86 Pac. 136, 118 Am. St. 
Rep. 315, a trustée in bankruptcy of the corporation sued a stock- 
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holder to enforce the double liability. This was under a statute of the 
State (passed in 1898, and afterwards repealed) which empowered re- 
ceivers of insolvent corporations to collect the double liability, thus 
substituting the receiver in place of the corporation's creditors. In 
discussing the question whether a trustée in bankruptcy, as well as a 
receiver, might sue under the state act of 1898, the court said : 

"Tlie law attaches to the sliareholder's stock subscriptiou a contract to 
pay upon the debts of the corporation, in case of liisolvency, a sum equal to 
the par value of his stocl;. By the enactment quoted the benefit of this con- 
tract is. in légal effect, asslgued to tlie corporation for the use of ail its cred- 
itors, if it becomes Insolvent. Whlle the liability is iniposed by statute, It is 
brought into existence by, and Is iucUided in. the contract of the stockholder. 
ïhe right to enforce it is a right of action arising upon contract. It is there- 
fore falrly within the meaulnsr of subdivision (> of section TOa of the bank- 
ruptcy act (.SO i:. S. Stat. p. ;)(¥>). and lieconies vested in the trustée in bank- 
ruptcy of the corporation upon his appointment and qualiflcation." 

Section 7'0a6 of the bankruptcy act (Act Julv 1, 1898, c. 541, 30 
Stat. 565 [U. S. Comp. St. 1901, p. 3451]) vests in the trustée inter 
alia "rights of action arising upon contracts." 

In Waltenscheid v. Bowclish, 77 Kan. 665, 96 Pac. 50, a judgment 
on a book account had been recovered against the A. Company in 
1900. The B. Company having taken over the A. Company's property 
and agreed to pay its debts, the plaintifï in the judgment sued the B. 
Company thereon in 1901. Walterscheid & Bro. vvere the only 
stockholders in the B. Company, and in September, 1904, they were 
sued upon their double liability by Bowdish, who had been appointée 
receiver of that corporation. The act of 1898, already referred to as 
giving a receiver the power to sue, and an act of 1901 also relating to 
the double liability, had been repealed in 1903, and défense was there- 
fore made upon the ground that " * * * no law existed imposing 
an obligation upon the plaintiffs in error" — meaning the act of 1901 — 
"and no law existed providing any remedy for the enforcement of the 
obligation, if an obligation existed" — meaning the act of 1898. Deal- 
ing with this défense the court said : 

"The controversy then dépends upon whether the liability of the plaintiffs 
in error was an obligation iniposed by the statute and expiring wlth the stat- 
ute, or whether it was founded in contract and was beyond the power of the 
Législature to aflfect. The question was answered in Stocker v. Davidson, 74 
Kan. 214, 86 Pac. 136 [118 Ani. St. Kep. 315], a portion of the syllabus of 
which reads: 

" 'In this state the statutory liability of a stockholder to pay upon the 
debts of the corporation an aniount in- addition to his subscription equal to 
the par value of his stock becomes au asset of the corporation In the event 
of Its insolvency. The liability Is one arising upon contract. ïhe right of 
action to enforce It is one arising upon contract.' " 

Holding that a receiver had the same right to sue. as a trustée in 
bankruptcy, and that the repeal of a statute bas no etïect on such 
rights and interests as hâve accrued under it, the court proceeded : 

"We therefore hold, followlng the cases of Stocker v. Davidson and Wat- 
kins V. Glenn [55 Kan. 417, 40 Pac. 316], supra, that, although the act of 
1903 purported to repeal both the obligation and the remedy, that act was nqt 
operatlve as to this case. Not only did the obligation arise out of contract, 
but the remedy had been Invoked under the statute before the repealing act 
was passed, and without the remedy the contract itself would be so far im- 
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paired as to be valueless. Neither the obligation nor the remedy Is therefore 
affected by the repealing statute." 

Rowland v. Creamery Co., 79 Kan. 134, 99 Pac. 213, does not touch 
this question. It simply holds that the Législature which imposed the 
double liability in favor of creditors might take it away, so far as 
debts thereafter contracted were concerned; the court saying: 

"It may be that contracts made and obligations entered into by the Cream- 
ery Company while the double liability law was in force would carry vvlth 
them as security the double liability of the stocliholders even after the law 
creating such liability had been repealed, because of the familiar rule that 
the law in force at the place where a contract was made enters into and f omis 
a part of the obligation. This rule, however, does not apply to laws which 
bave been repealed at the time the contract is made, and therefore the 
double liability provided by this statute [Act of 1901] bas no application to 
obligations ineurred or contracts entered into àfter its repeal. It folio ws that 
the euaetment or repeal of a statute cannot impair the obligation of a con- 
tract which is not in existence. The constltutional provision of our state 
above quoted, being section 3 of article 12, bas no force of itself in creatins 
or protecting creditors or stockholders. Whether or not stoclvholders are 
liable as stated in the constltutional provision dépends upon the Législature, 
and it can impose or wlthdraw such liability at pleasure." 

(It may be noted in passing that the plaintifE's rights are fixed by 
the statutes in existence when her bonds were acquired, but, as the 
later statutes do not change the nature of the liability, the foregoing 
cases are relevant.) 

Other Kansas décisions are referred to by the Suprême Court of 
the United States in Whitman v. Oxford National Bank, 176 U. S. 
559,_ 20 Sup. Ct. 477, 44 L. Ed. 587, where the nature of this liabil- 
ity is discussed. The foUowing paragraph will sufficiently indicate 
the court's conclusion: 

"The liability which by the Constitution and statutes Is thus declared to 
rest upon the stockholder, though statutory in its origin, is contractual in 
Its nature. It would not be doubted that, if the stoclcholders in this corpora- 
tion had formed a partnershlp, the obligations of each partner to the others 
and to creditors would be contractual, and determined by the gênerai com- 
mon law in respect to partnerships. If Kansas had pro%'lded for partnerships 
wlth limited liability, and thèse parties, complying with the provisions of the 
statute, had formed such a partnershlp, it would also be true that their 
obligations to one another and to creditors would be contractual, although 
only in the statute was to be found the authority for the création of such 
obligations. And It is none the less so when thèse same stoclîholders organ- 
ized a corporation under a law of Kansas, which prescribed the nature of the 
obligations which each thereby assumed to the others and to the creditors. 
While the statute of Kansas permitted the forming of the corporation under 
certain conditions, the action of thèse parties was purely voluntary. In oth- 
er words, they entered into a contract authorlzed by statute." 

The last sentence seems to summarize the discussion. No doubt 

the contract was authorized by statute, but it was a contract neverthe- 

less, although its terms were prescribed by the lawmaking power. 

There is nothing compulsory about the transaction. The state in 

efïect déclares to intending buyers of shares in Kansas corporations : 

"You are free to buy or not, as you choose. But. if you buy, you must take 
the shares as we ofCer them, with the risk of a double liability." 

The purchase of such shares becomes a contract, and an agreement 
to bear the statutory liability is conclusively implied therefrom. The 
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source of the liability is the statute, but the stockholder assumes the 
burden by a voluntary contractual act. Many cases are collected on 
this subject in the note to Prince v. Lynch, 38 Cal. 538, 99 Am. Dec. 

433. ;' 

But no one can avoid observing that a contract could not be im- 
plied if there had been no statute, and the stockholder's Hability has 
therefore been also described in language hke this: 

"The liability of the stockholders beiug only created by statute, the period 
of the limitation of the right to enforce it was three years." Cottrell v. Man- 
love, 58 Kan. 408, 49 Pac. 520. "[The action] was upon the liability created 
by statute although contractual in its nature, as is illustrated by the fact that 
the three-year statute of limitations applies to it." Thomas v. Remington. 
67 Kan. 603, 73 Pac. 910. 

And the Suprême Court of the United States has used similar 
language : 

"The liability which by the Constitution and statutes is thus declared to 
rest upon the stockholder, though statutory in its origin, is contractual in its 
nature." Whitman v^ Bank of Oxford, supra. 

"We think this liability was created by statute as it was by virtue of the stat- 
utes that the contractual liability arose." Platt v. Wilmot, 193 TJ. S. 613, 24 
Sup. et 546, 48 L. Ed. 809. 

It may therefore be properly said, I think, that an action upon such a 
liabiHty rests alike upon statute and upon contract, and may be regard- 
ed with sufficient correctness as referable to either. Indeed, the two 
éléments in the transaction are inséparable: If there were no statute. 
there would be no liability ; and it is equally true that no liability would 
exist if the stockholder had made no contract. It being impossible 
therefore to separate thèse éléments, even in thought, it is not to be 
wondered at that sometimes one view and sometimes the other seems to 
be emphasized for the purposes of a particular décision. For example, 
in considering the Kansas statute, the Suprême Court of that state has 
decided that the limitation of three years applies to a suit to enforce 
the double liability, because it is "an action upon a liability created by a 
statute, other than a forfeiture or penalty," evidently laying stress in 
this instance on the statutory élément, as in Stocker v. Davidson, supra, 
it laid stress on the élément of contract. And the diiiSculty of dealing 
with this composite liability is well illustrated in Platt v. Wilmot, 193 
U. S. 603, 34 Sup. Ct. 643, 48 L. Ed. 809, where Mr. Justice Peckham 
considered the question whether a suit in New York to enforce the 
Kansas liability was to be governed by section 383 of the New York 
Code of Civil Procédure applying a six-year limitation to : 

"An action upon a contract obligation or liability, express or Implied; ex- 
cept a iudgment or sealed instrument. 

"An action to recover upon a liability created by statute ; except a penalty 
for forfeiture." 

Or was to be governed by section 394: 

"This chapter does not affect an action against a direetor or stockholder of 
a moneyed corporation or banking association to recover a penalty or for- 
feiture imposed, or to enforce a liability under the common law or by statute ; 
but such an action must be brought within three years after the cause of ac- 
tion has accrued." 
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Upon this question the opinion says (page 612 of 193 U. S. page 54:5 
of 34 Sup. Ct. [48 h. Ed. 809]): 

"The third objection Is that the liability of the stockholder In thls case is 
not created by the comnion law or by statute, but is cdntractual in its nature, 
and is therefore governed by section 382 (the material portion of whicb bas 
already been set forth), instead of section 394 of the Code. 

"The case of Whitman v. Oxford National Bank, 176 U. S. 559, 20 Sup. 
Ct. 477, 44 L. Ed. 587, is cited to show that the double liability of the stock- 
holder under the Kansas Constitution and statutes is of a contractual nature, 
and therefore not within section 3i)4, because it is not a liability created by 
common law or by statute. In the Whitman Case it was held that this lia- 
bility, though statutory in origin, was contractual in its nature ; or. In other 
words, the stockholder when he subscribed for or purchased his stock en- 
tered into a contract authorized by statute. In that case It was also held 
that the Législature of Kansas had also acted on the subject-matter, and 
that the Constitution and the statutes were to be taken together as making 
one body of law, and that, therefore, it would serve no good purpose to in- 
quire what rights or remédies a creditor of a corporation might bave, or 
what liabillties would rest upon a stockholder if either Constitution or stat- 
utes stood alone and unaided by the other. 

"We think, within the meaniug of section 394, this liability was created by 
statute, as it was by virtue of the statutes that the contractual liability arose. 
The language of the section plainly includes this case. It is a liability created 
by the statute, because the statute is the foundation for the implied contract 
arising from the purchase of or subscription for the stock ; the contract be- 
Ing that the holder of the stock shall be liable in accordance with the terms 
of the statute. 

"Also, while the liability Is contractual In its nature, It arises out of the 
Constitution or the statute, or from a combiuation of both, by virtue of the 
application of gênerai principles of law to the facts in the case. Neither the 
Constitution nor the statute says that the liability is contractual, but, as the 
Constitution and statute existed, the liability arisIng therefrom, as against 
the stockholder, is because of the principle of law which works out a con- 
tractual liability upon thèse facts, and it may be fitly deseribed as the com- 
mon law." 

In a Word, we are in a région of metapliysical refinement and sub- 
tlety from which there is no escape, and where plausible objections 
may be stated to any possible view. It is unnecessary to refer to other 
décisions that lay more stress upon the part played by the statute than 
upon the part played by the stockholder's contract. In the last resort 
and at the end of the analysis both constituent éléments of the transac- 
tion mtist always be found. 

If I am correct in this conclusion, the next inquiry is : Can a HabiHty 
thus compounded be properly deseribed as f ounded upon a "specialty" ? 
If a liability be wholly imposed by a statute, it has come to be de- 
seribed as arising out of a specialty. Such was the case in Phila. v. 
Atlantic, etc., Co. (C. C.) 109 Fed. 55. But where a statute is only 
a factor in the liability, and a factor no more essential than is the 
defendant's contract, I think it may well be doubted whether such a 
liability is properly deseribed as arising by specialty. A statute does 
not belong to the class of specialties strictly so called, for a specialty 
is a contract under seal ; but the original meaning of the word has 
been expanded so that it is sometimes used to inclttde debts founded 
upon a record or upon a statute. 26 Am. & Eng. Ency. (2d Ed.) 
.3, and notes; Î6' Gyc. 524, and notes; 2 Thomp. Corp.- (Ed. of 1895) 
§ 1988 et seq. Assuming it to hâve been -used by the act of 171:5 in 
its widest sensé, I think we may safely say that it could not hâve been 
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intended to embrace such an obligation as is now in question. A 
stockholder's double liability is a modem device, and could not hâve 
been in the Legislature's mind in 1713. But contracts were in mind, 
contracts of both classes, those with specialty and those without spe- 
cialty; and for contracts without specialty a limitation was fixed, 
while contracts with specialty were lef t untouched. As it seems to me, 
an obligation that rests as much-upon the defendant's agreement as 
upon a statute cannot properly be said to be founded upon a specialty 
in the sensé employed by the act, and, unless it is so founded, it is 
without specialty, and an action thereon is limited by the act. 

The question now involved bas not been decided in any Pennsyl- 
vania case. In two or three other states — Georgia, Kentucky, and per- 
haps Rhode Island — similar obligations hâve been held to be upon 
specialties, while in New York and Massachusetts the décisions are the 
other way. In the fédéral courts there are a few décisions not alto- 
gether harmonious (Ramsden v. Knowles, 151 Fed. 721, 81 C. C. A. 
105, 10 L. R. A. [N. S.] 897, is perhaps the latest), but unless Carrol 
V. Green, 92 U. S. 509, 23 L. Ed. 738, bas been overruled, the point 
has been authoritatively decided in that case against the plàintiff. 
There it appeared that the charter of a South Carolina bank imposed 
a double liability on its stockholders upon the failure of the bank. 
In a suit brought by creditors the stockholders set up the statute of 
limitations which required an action of debt "grounded upon any con- 
tract without specialty" to be brought within four years. The Su- 
prême Court held that, as the liability of the stockholders arose from 
their acceptance of the act creating the corporation and their implied 
promise to fulfill its requirements, the proper remedy was an action 
upon the case; but that, if debt were the proper form of action, the 
resuit would be the same, and that the statute of limitations would 
be a bar to an action in either form, because the contract was "without 
specialty." This ruling was repeated in Godfrev v. Terry, 97 U. S. 
171, 24 L. Ed. 944, and Terry v. McLure, 103 tj. S. 442, 26 L. Ed. 
408, and was directly approved in Metropolitan Railroad v. District 
of Columbia, 132 U. S. 13, 10 Sup. Ct. 19, 33 L. Ed. 231. It is true 
that thèse cases were distinguished in McClaine v. Rankin, 197 U. S. 
154, 35 Sup. Ct. 410, 49 L. Ed. 702, which was an action brought to 
enforce the double liability under the national banking act, but they 
were not disapproved, and the distinction was put upon the ground 
that the right to sue a stockholder in a national bank does not arise 
at ail until the Comptroller of the Currency has made an assessment, 
and that such assessment is therefore the basis of the suit. It was 
declared that "the statute of limitations did not commence to run until 
assessment made, and then it ran as against an action to enforce the 
statutory liability, and not an action for breach of contract." It was 
also said that in Carrol v. Green and Metropolitan Railroad v. Dis- 
trict of Columbia the right to recover was direct and immédiate, and 
not secondary and contingent, as in the Rankin Case then before the 
court ; but three justices dissented from even that distinction, and 
regarded Carrol v. Green as controlling. I can find nothing to justify 
the position that thèse cases hâve been overruled, and, if they are still 
of authority, they are décisive. 
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I am therefore of opinion that the act of 1713 bars the présent 
action, and, if this conclusion is sound, it is unnecessary to consider 
the effect of the act of 1867. And it is unnecessary, also, to consider 
the effect of certain Kansàs décisions, which do not directly deal with 
the statute of limitations of that state, but rather with the duration 
of the right of action that is given to the créditer. For example, in 
Elevator Co. v. Whitbeck, 63 Kan. 103, 64 Pac. 984, it was held that 
the double liability of the stockholder was so much a matter of con- 
tract thàt it resembled closely the liability of a surety for his prin- 
cipal; and it was therefore decided that, unless the créditer had an 
enforceable debt against the corporation at the time when he sued the 
stockholder, he could not recover against the latter. In that case three 
years had run from the suspension of business without suit by the 
creditor against the corporation, and the Kansas limitation had run 
in the corporation's favor. But four years had not elapsed, and, as 
the Kansas statute did not permit the creditor to sue the stockholder 
until after one year from the suspension of business, the statute of 
limitation had not run in favor of the stockholder. Nevertheless it 
was held that the creditor could not recover against the stockholder 
because he no longer had an enforceable claim against the corporation 
as principal. Certainly in the -face of this ruling the plaintiff could 
not recover in a Kansas court against the défendant: — not because the 
défendant would be protected by the statute of limitation, but on the 
distinct ground that, as the corporation could no longer be sued, the 
plaintiff's right to sue the stockholders had also disappeared. The 
question would then arise for décision hère: Does the right of action 
given to creditors by the state of Kansas hâve an independent life of 
its own, which persists in other jurisdictions, although it bas been 
wholly extinguished in the parent state? Or does its life anywhere 
last only as long as it would hâve lasted in its native atmosphère? 
No Kansas court would hâve entertained a suit against a stockholder 
after 1894 ; the reason being, as already stated, that the plaintifï had 
lost the right to sue, and not that the stockholder was himself pro- 
tected by limitation, while, if the plaintiff's position be sound, the same 
right that bas wholly disappeared in Kansas maintains a sufficientiy. 
vigorous existence in Pennsylvania to support a suit for seventeen 
years longer. 

The clerk is directed to enter judgment in favor of the défendant. 



UNITED STATES T. TWO BARRBLS OF DESICCATED EGGS. 

(District Court, D. Minnesota, Fourth Division. Mârch 20, 1911.) 

1. Food (§ 24*) — Fobfeitiibe — Jukisdiction. 

Food and Drug Act June 30, 1906, c. 3915, § 10, 34 Stat. 771 (U. S. 
Comp. St. Supp. 1909, p. 1193), providlng that proceedlngs in cases to for- 
feit adulterated food shall conform as near as may be to proceedings 
in admiralty,- does not render sucli proceedings withln tlie admiralty or 
maritime jurlsdictlon of fédéral courts ; the jurisdictlon in such pro- 
ceedings belng conferred by the act Itself. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 17; Dec. Dig. §24.*] 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Food (§ 24*) — Illégal Food— Pobfeitube— Jueisdiction— Statutes. 

Food and Drug Act June 30, 1906, c. 3915, § 4, 34 Stat. 769 (U. S. Comp. 
St. Supp. 1909, p. 1189), authorizes the Secretary of Agriculture to make 
Investigations and to certlfy violations of the act to the Unite^ States 
district attorney, and section 5 requires such offlcers on being informed 
that an act has been violated to cause appropriate proceedings to be com- 
meneed in the proper court, which are required by section 10 to conform 
as near as may be to proceedings in admlralty. Held, that neither the 
marshal nor any other person veas authorized to seize food claimed to be 
subject to forfeiture prior to the commencement of proceedings for a for- 
feiture in court, and that proceedings for such forfeiture did not dépend 
for jurisdictlon on prior seizure. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 17 ; Dec. Dig. § 24.*] 

3. FooD (§ 24*) — Illégal Foon— Seizure bt Peivate Person. 

Food and Drug Act .Tune 30, 1900, c. S915, .34 Stat. 768 (TJ. S. Comp. 
St. Supp. 1909, p. 1187), authorizing seizure and forfeiture of illégal food, 
does not authorize such a seizure by a private person. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 17; Dec. Dig. § 24.*] 

4. Food (§ 24*) — Food and Drug Act — Forfeiture — Libel. 

Want of a sufflcient vérification of a libel to forfeit food under Food 
and Drug Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 
1909, p. 1187), is not ground for exception or demurrer to the substance 
of the libel. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 17 ; Dec. Dig. § 24.*] 

5. Food (§ 24*) — Forfeiture— Libel— Time op Shipment. 

A libel to forfeit a shipment of desiccated eggs for violation of Food 
and Drug Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 
1909, p. 1187), vpas not fatally defeetive for f allure to allège the date 
vyhen they were shipped in Interstate commerce on the theory that the 
shipment might bave been made before the act took effect or because the 
property was not sufficiently identified; such objections being available 
by answer. 

[Ed. Note. — For other cases, see Food, Cent Dig. § 17; Dec. Dig. § 24.*] 

6. Food (§ 24*) — Food and Drug Act— Application— Materials Shipped for 

Use. 

Food and Drug Act June 30, 1906, c. 3915, I 10, 34 Stat. 771 (U. S. 
Comp. Supp. 1909, p. 1193), authorizing proceedings to forfeit adulterated 
food transported from one state to another, etc., Is applicable to eggs 
shipped from one state to another, not for resale, but to be used solely as 
raw material in the manufacture of some other product. 

[ETd. Note.— For other cases, see Food, Cent. Dig. § 17 ; Dec. Dig. § 24.*] 

7. Commerce (§ 41*) — Original Packages— Jurisdiction. 

Under Food and Drug Act June 30, 1906, c. 3915, § 10, 34 Stat. 771 
(U. S. Comp. St. Supp. 1909, p. 1193), providing for seizure and forfeiture 
of adulterated food shipped from one state to another for sale, or, having 
been transported, remains unloaded, unsold in the original unbroken 
packages, etc., the jurisdiction of the fédéral govemment over Interstate 
shlpments of adulterated food continues while the food remains in the 
original unbroken packages at the point of destination. 

TEd. Note. — ^For other cases, see Commerce, Cent. Dig. §§ 30, 31 ; Dec. 
Dig. § 41.*] 

Libel by the United States against Two Barrels of Desiccated Eggs. 
On exceptions filed by Armour & Ce, claimants. Overruled. 

C. C. Houpt, U. S. Dist. Atty. 
F. H. Stinchfield, for claimant. 

»For other ctfses see same topic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WILLARD, District Judge. This is a proceeding under section 10 
of the îood and drugs act of June 30, 1906 (Act June 30, 1906, c. 3915, 
34 Stat. 771 [U. S. Comp. St. Supp. 1909, p. 1193]), Armour & Co. 
a:ppeared as claimant of the propertv, and has fîled exceptions to the 
libel. 

1. The first exception is as follows: 

"That it appears upoii tlie face of said libel tliat at the time of the filing 
thereof no seizure of the property tlierein cjeseribed liad been luade by the 
libelant, and that this court has, therefore, no jurisdictiou over said property." 

The claimant says that for the last 100 years it has been the rule in 
admirahy that in seizure cases the jurisdiction depended upon the fact 
that a seizure had been made before the hbel was filed, and that, no 
prior seizure having been made in this case, the court has no juris- 
diction. 

It may be said, in the fîrst place, that this is not a case of admiralty 
or maritime jurisdiction. The jurisdiction of the District Court is con- 
ferred by the act itself. The only connection that the proceeding has 
with admiralty is due to the fact that section 10 provides that the pro- 
ceedings in such cases shall conform as near as may be to proceedings 
in admiralty. Section 7 of the Confiscation Act of July l7, 1862, c. 
195, 12 Stat. 589, contained a similar provision; it being there stated 
that the "proceedings shall conform as nearly as may be to proceed- 
ings in admiralty or revenue cases." It was said, however, in The 
Confiscation Cases, 20 Wall. 92, at page 110, 19 L. Ed. 196, that : 

"Strict eonformlty Is not required. No doubt in cases of seizure upon land 
resort should be had to the common-law side of the court, and such, in sub- 
stance, was, we think, the case hère." 

But, admitting that in cases of this kind the procédure in admiralty 
requires a prior seizure, it is, of course, unquestioned that Congress 
could change such procédure, and provide that the libel should be first 
filed, and then a warrant issued for the arrest of the property, mak- 
ing the proceeding in that respect similar to a proceeding in rem in ad- 
miralty between private persons. The only question therefore is, What 
in this respectr does the act itself provide? If there is to be a seizure 
prior to any proceeding in court, there must be some provision, either 
in this act or in some other act, authorizing some one to make such 
seizure. There is nothing în the law which authôrizes any one, either 
a private person or a public officer, to do so. By section 4 the Sec- 
retary of Agriculture is authorized to make investigations, aqd, if he 
finds that any provision of the act has been violated, he is required to 
certify the facts to the United States district attorney, but there is 
nothing hère which gives him or any agent power to seize the property. 
Section 5 requires the district attorney, upon being informed that the 
act has been violated, to cause appropriate proceedings to be com- 
menced in the proper court. This does not authorize him or the mar- 
shal or any other person to seize the property before such proceedings 
are commenced in court. No other law has been referred to by coun- 
sel authorizing any officer to make the seizure provided for by this act 
prior to a proceeding in court. It iê true that in Gelston v. Hoyt, 3 
Wheat. 246^1 4 L,. Ed, 381; Mr. Justice Story, delivering the opinion of 
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the court, said, on page 308, "at common law, any person may, at his 
péril, seize for a f orf eiture to the government" ; but he added : 

"In the absence of ail positive authority, it might be proper to resort to 
thèse principles in aid of the manifest purposes of the law. But there are ex- 
press statutable provisions, which directly apply to the présent case." 

It appeared there that the seizure was made by the collector and 
surveyor of the port of New York, who it was held by the court were 
expressly authorized to make a seizure by the act of February 18, 1793. 
The same justice dehvering the opinion of the court in The Josefa Se- 
gunda, 10 Wheat. 312, said on page 329, 6 L. Ed. 329 : 

"Under this clause, standing alone, it cniinot be doubted that any person 
might lawfully seize sucli a vessel at his péril.". 

But it was distinctly held that the Collection Act of 1799, c. 128, § 
70, made it the duty of customhouse officers to make seizures of ail 
vessels violating the revenue laws, and the seizure was in fact made by 
the collecter of the port of New Orléans. A fair construction of the 
food and drugs act does not require a holding that the seizure men- 
tioned therein can be made by a private person. Such a provision 
would seem to be contrary to the gênerai policy of the law in seizure 
cases. As is seen hereafter, in almost ail of them, spécifie statutory 
provisions hâve authorized determined persons to make such seizures. 
To allow a private person to enter upon the premises of another, with- 
out any warrant or authority of law whatever, and to search and to 
seize any property which he might think was subject to confiscation, 
even though he did so at his péril, might lead to breaches of the peace 
and the disturbance of the public order. Whether the common law 
which allowed such a proceeding would be consistent with our consti- 
tutional provisions relating to seizures and searches présents a question 
of some difficulty. It cannot be held that the act in question intended 
to allow such a proceeding. There is nothing therefore in the law 
which authorizes any private person or public officer to make the 
seizure prior to the commencement of some proceeding in court. 

An examination of the cases decided by the Suprême Court, and 
cited by the claimant, shows that in each one of them there was some 
spécifie provision in the law authorizing the person who did make the 
seizure to so make it prior to the filing of the libel. The case prin- 
cipally relied upon in support of the exception is The Brig Ann, 9 
Cranch, 289, 3 L. Ed. 734. In that case the Intercourse Act of March 
1, 1809, c. 24, 2 Stat. 528, under which the seizure was made, expressly 
authorized in section 8 every collector, naval officer, surveyor, or other 
officer of the customs to seize any property imported contrary to law ; 
and the merchandise in question in that case was in fact seized by a 
revenue cutter. In The Josefa Segunda, above cited, the ship was 
seized for a violation of the Act of March 3, 1807, c. 22, 2 Stat. 42G, 
relating to the slave trade. Section 7 of that act authorized the Prési- 
dent of the United States to direct the commanders of armed vessels of 
the United States to seize and bring into ports of the United States any 
such vessels. In CHfton v. U. S., 4 How. 242, 11 L. Ed. 957, goods 
imported into New York and transferred to Philadelphia were seized 
by the customs officers there, under a claim of f orfeiture by reason of 
185 F.— 20 
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undervaluation. That seizure was expressly authorized by the Act 
of March 2, 1799, c. 22, § 66, 1 Stat. 677. In the case of United States 
V. 43 Gallons of Whisky, 93 U. S. 188, 23 L. Ed. 846, the property was 
seized by an Indian agent. This seizure was expressly authorized by 
section 20 of the Act of March 15, 1864, c. 33, 13 Stat. 29. In Cofifey 
y. United States, 116 U. S. 427, 6 Sup. Ct. 432, 29 L. Ed. 681, the dis- 
tilling apparatus was seized by a deputy collector of internai revenue. 
He was expressly authorized to make such a seizure by section 3453 of 
the Reyised Statutes (U. S. Comp. St. 1901, p. 2278). In United 
States V. Winchester, 99 U. S. 372, 25 E- Ed. 479, the cotton in ques- 
tion was seized by the naval forces of the United States in 1863, and 
afterwards condemned in the district court. It was claimed by the 
Attorney General that the condemnation could be sustained under the 
Confiscation Act of July 17, 1862, c. 195, 12 Stat. 589. That act de- 
clared in section 6 that it should be the duty of the Président to seize 
property so made subject to confiscation. * 

Section 7 of that act provided that, after the property should hâve 
been seized, a proceeding in rem should be instituted in the District 
Court. It was held that the decree of condemnation was invalid be- 
cause there was no previous seizure of the property under any order 
of the executive. It will be noted that in that case there was a seizure 
in fact, but the court held that the seizure could not confer jurisdiction 
upon the District Court, because it was not made by a person who was 
authorized to make it. This would seem to support the view herein- 
before stated, to the efifect that under the law now existing in the 
United States a private person cannot seize property forfeited to the 
government. When the terms of the food and drugs act, which relate 
specifically to the seizure, are considered, it will be seen that they lend 
no support to the theory that there must be a seizure bef ore the filing 
of the libel. If the phrase "for the enforcement of the penalties," 
found in section 5, can be said to include a forfeiture, it is still to be 
observed that the district attorney is required to cause the appropriate 
proceedings to be commenced in court. Section 10 nowhere provides 
that the property shall be seized, and then a libel filed for condemna- 
tion. It, on the contrary, provides that the article if adulterated shall 
be proceeded against in any District Court of the United States within 
the district where the same is found, and seized for confiscation by a 
process of libel for condemnation. This language indicates that the 
procédure shall be commenced in the District Court bef ore the property 
is seized. In most of the cases which hâve arisen under the act to 
which my attention bas been called, it seems that libels were filed be- 
fore the seizure. United States v. 779 Cases of Molasses, 174 Fed. 
325, 98 C. C. A. 197 ; United States v. 100 Cases of Tepee Apples 
(D. C.) 179 Fed. 987; United States v. 5 Boxes Asafœtida (D. C.) 
181 Fed. 561 ; United States v. 68 Cases of Syrup (D. C.) 172 Fed. 
781; United States v. 65 Casks Liquid Extracts (D. C.) 170 Fed. 449; 
United States v. 50 Barrels of Whisky (D. C.) 165 Fed. 966. 

The first exception to the libel is therefore overruled. A simxlar 
exception was sustained in a case in the Southern District of Ohio 
reported in a bulletin issued by the Department of Agriculture on 
January 12, 1911, entitled Notice of Judgment, No. 697, Food and 
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Drugs Act. For the reasons hereinbefore stated, I cannot agrée with 
the conclusion reached in that case. 

3. The second exception to the libel is as follows: 

"That the libel herein was not verifled by any person having knowledge of 
the facts thereln set forth, and that no probable cause for the selzure of 
said property is shown." 

The libel was, in fact, verified by the district attorney as of his 
own knowledge. Moreover, rule 1 of the admiralty rules of this court 
provides that libels shall be verified, except those filed on behalf of 
the United States. It may be added, also, that, whatever objections 
might hâve been made to the issuance of the warrant to the marshal 
founded upon such a vérification, the want of a sufficient vérification 
is no ground for exception or demurrer to the substance of the libel. 

The second exception is overruled. 

3. The third exception is based upon the fact that the date when 
the eggs were shipped from Chicago is not stated; that, therefore, 
this shipment might hâve been made before the food and drugs act 
went into efïect; and that the property is not sufficiently identified. 
In The Confiscation Cases, 20 Wall. 92, it was said on page 106, 19 L,. 
Ed. 196: 

"In admiralty proceedings a libel In the nature of an Information does not 
requlre ail the formality and technical précision of an indictment at com- 
mon law." 

And on page 107 of 20 Wall., 19 L. Ed. 1Ô6 : 

"In proceedings In admiralty the same strlctness is not required as in pro- 
ceedings in common-làw courts. And wbere the selzure is on land [said he], 
although the proceedings would seem to be analogous to informations in the 
Bxchectuer, yet I do not know that in our courts the rlgld prlnciples of the 
common law applicable to such informations hâve been solemnly recognized." 

In "Oakes v. United States, 174 U. S. 778, 790, 19 Sup. Ct. 864, 868, 
43 L. Ed. 1169, it was said : 

"The proceedings were In conformity wlth the practlce In admiralty, and 
were not governed by the strict rules that prevail in regard to indlctments 
or criminal informations at common law." 

The défenses suggested by the^e exceptions can without difiicuhy 
be raised by the claimant in its answer. They are accordingly over- 
ruled. 

4. It is said in claimant's brief that the fourth, fifth, and sixth 
exceptions are founded upon the same omission in the libel, namely, 
that it does not allège that the eggs hâve been transported for sale. 
During the hearing it was stated at the bar that as a matter of fact 
the Loose-Wiles Biscuit Company did not intend to sell the eggs, but 
to use them in manufacturing. At the time the exceptions were ar- 
gued (March lOth) this contention presented a serions question. But 
three days thereafter (March 13, 1911) the Suprême Court decided 
the case of the Hipolite Egg Co. v. United States, 220 U. S. 45, 31 

Sup. Ct. 364, 55 L. Ed. . The facts of that case are therein stated, 

as follows : 

"On March 11, 1909, the United States Instituted libel proceedings under 
section 10 of the act of Congresd of Jane 'dO, lti06, c. 3915, 34 Stat. 771 (U. 
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S. Comp St. Supp. 1909, p. 1193), agalust 50 caiis of preserved whole eggs 
which had been prepared by the Hipolite Egg Company of St. Louis, Mo. 
The eggs before the shipment alleged m the libel were stored in a warehouse 
in St. Louis for about five months, during which tlme they were the property 
of Thomas & Clark, an Illinois corporation engaged in the bakery business 
at Peoria, 111. Thomas & Clark procured the shipment of the eggs to them- 
selves at Peoria. and upon their receii)t of them placed the shipment In the 
storeroom In their bakery factory along with other bakery supplies. The eggs 
were intended for baking purposes, and were not intended for sale in the 
original, unbrokeu packages or otherwise, and were not so sold. The Illpolite 
Egg Company appeared as claimant of the eggs, intervened, flled an answer, 
and defended the case, but dld not enter Into a stipulation to pay costs." 

The daims of the egg company, as far as they are material hère, 

are stated by the court as follows : 

"The egg company, whilst not coutendlng that the shipment of the eggs was 
not a violation of section 2 of the act. and a misdemeanor withln its terms. 
and not denying the power of Oougress to enact It, présents three conten- 
tions: (1) Section 10 of the food and drugs act does not apply to an article 
of food which has not been shipped for sale, but which bas been shipped sole- 
!y for use as raw material in the manufacture of some other product. (2) A 
United States District Court has no Jurisdlctlon to proceed in rem uiider sec- 
tion 10 against goods that hâve passed ont of Interstate commerce before the 
proceeding in rem was commenced." 

After discussing the cases cited by the claimant upon the hearing 
in the case at bar, the Suprême Court declared that the first conten- 
tion of the egg company was untenable. 

The fourth, fifth, and sixth exceptions are accordingly overruled. 

5. The seventh exception is based on the claim that it nowhere 
appears that the eggs in question are still subject to the provisions of 
the act. It is said that the power of the fédéral government over 
Interstate shipments ceases when the shipments become a part of the 
state property. It will be noticed that this question also was raised 
in the case of the Hipolite Egg Co. v. United States, supra. In an- 
swer to the second claim of the egg company, which has heretofore 
been stated, the court said: 

"There is hère no conflict of national and state .iurisdictions over property 
legally articles of trade. The question bere is whether articles which are out- 
laws of commerce may be seized wherever found, and it certaiuly will not 
be contended that they are outside of the jurisdiction of the national govern- 
ment when they are withln the borders of a state. The question in the case, 
therefore, is: What power has Oongress over such articles? Can they escape 
the conséquences of their illégal transportation by being mingled at the place 
of destination with other property. To give them such immunity would de- 
feat. in many cases, the provision for their confiscation, and their confiscation 
or destruction is the especial concern of the law. The i>ower to do so is cer- 
tainly appropriate to the rlght to bar them from Interstate commerce, and 
complètes its purpose, which is not to prevent merely the physical movement of 
adulterated articles, but the use of them, or, rather, to prevent trade in them 
between the states by denying to them the facilities of Interstate eonmierce. 
And appropriate means to that end, which we bave seen i-s legitlmate. are the 
seizure and condemnation of the articles at their point of destination in thi> 
original, unbroken packages. The sélection of such means is certainly withln 
that breadth of discrétion which we bave said Congress possesses in the ex- 
écution of the powers conferred upon it by the Constitution. McCulloeh v. 
Maryland, 4 Wheat. 310 [4 L. Ed. 579] ; Lottery Case, 188 U. S. 321, a.jo 123 
Sup. et. 321, 47 L. Ed. 492]." 
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The seventh exception is accordingly overruled. 
■ The claimant is given 10 days from this date within which to an- 
swer the hbel. 



PYLE V. TEXAS TIÎAXSPORÏ & TERMINAL CO. et al. 
(District Court, E. D. Loulsiaua, New Orléans Division, January 2, 1911.) 

No, 14,240. 

1. IsrjuNCTiDN (§ 1,37*) — Fkeliminary In.tunction— Right to Writ. 

A preliniinary iujuuction will not issue, unless It is probable the com- 
plaiiiant will ultimately be granted the relief prayed for. 

[Ed. Note. — For other cases, see Injunction, Cent. DIg. § 309 ; Dec. Dig. 
§ 137.*] 

2. Bankruptcy (§ 301*) — ^Ccstody or Propbrty— Possession Pending Pbo- 

CEEDiNGs— Injunction. 

S., M. & Co., who were cotton exporters, sold 900 baies to S. & Co.. 
and forged certain bills of lading purportiug to show its shipment, whIch, 
with otiîer documents issued in such transactions, also fraudulent, were 
attached to drafts drawn on the Bank of M., wlth which S. & Co. had 
arranged for crédit. After receiving the proceeds of the discount, the 
bankrupts obtained 900 baies of cotton, and shipped them to New Or- 
léans, where they were received by their shipping agents, and by them 
delivered to a transportatlon company in exchange for custody bills of 
lading. The cotton was marked to correspond with the documents at- 
tached to the drafts previously discounted, after whlch the bankrupts 
sent the custody bills to S. & Co., with instructions to substitute them 
for the fraudulent bills annexed to the drafts, and they were delivered 
to the bank. S., M. & Oo. becoming bankrupts, the trustée claimed the 
cotton, alleging that S, & Oo. and the bank knew or had reasonable cause 
to believe that the bankrupts were insolvent, and that the substitution of 
the custody bills for the fraudulent bills was intended as a préférence, 
and that, as the transactions were within four months of bankruptcy. 
they were voidable. Held, that the trustée was entitled to an injunction 
restraining transportatlon of the cotton out of the jurisdiction or pay- 
ment of the proceeds in case of a sale until after the termination of the 
proceeding, under the rule that where equity will enforce a claim to 
spécifie property an injunction may issue pendente lite to prevent a 
transfer that vt'ould interfère with or préjudice the ultimate relief to 
which complainant may be entitled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 464 ; Dec. 
Dig. § 301.*] 

In Equity. Suit by J. A. E. Pyle, as trustée in bankruptcy of Steele, 
ililler & Co., against the Texas Transport & Terminal Company and 
others. On application for temporary injunction to prevent the re- 
moval of certain cotton from the United States. Granted. 

W. A. Percy, J. A. Lamb, and Saunders, Dufour & Dufour, for 
plaintiff. 

George H. Terriberry, for défendants Texas Transport & Terminal 
Co. and Companie General Transatlantique. 

Denegre & Blair, for défendant Bank of Mullhouse. 

FOSTER, District Judge. In this case complainant, the trustée of 
Steele, Miller & Co., bankrupts, brings his bill against the Companie 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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General Transatlantique, the Texas Transport & Terminal Company, 
F. Scheuch & Co., and the Bank of Mulihouse, to set aside certain al- 
leged préférences to the two last-named défendants. He allèges in 
substance that Steele, Miller & Ce, who were in the cotton exporting 
business, sold 900 baies of cotton to Scheuch & Co., and forged certain 
bills of lading purporting to show its shipment, which, with other doc- 
uments usual in cotton transactions, also fraudulent, were attached 
to drafts drawn by them on the Bank of Mulihouse, with which 
Scheuch & Co. had arranged for crédit, and in that way they became 
indebted to the said bank in the amount of 345,495.31 francs, equaling 
$66,313.87; that, after obtaining the discounting of thèse drafts, they 
acquired 900 baies of cotton and shipped them to New Orléans. When 
the cotton arrived at New Orléans it was received by Steele, Miller 
& Co.'s shipping agents, and by them delivered to the Companie Gen- 
eral Transatlantique, through the Texas Transport & Terminal Compa- 
ny, and certain custody bills of lading were issued for it. The cotton 
was marked to correspond with the documents attached to the drafts 
previously discounted. After that, Steele, Miller & Co. sent the cus- 
tody bills of lading to Scheuch & Co., at Havre, with instructions to 
substitute them for the fraudulent bills of lading annexCd to the drafts, 
and they were delivered to the bank. He allèges that Scheuch & Co. 
and the Bank of Mulihouse knew, or they had reasonable cause to 
knowy that Steele, Miller & Co. were insolvent, and that the substitu- 
tion of the bills of lading was intended to act as a préférence ; that as 
the transactions were within four months of the bankruptcy of Steele, 
Miller & Co., and voidable, he elects to avoid them. 

Complainant contends the Bank of Mulihouse bought the drafts, 
and a préférence was attempted by substituting valid securities for 
those wholly bad. The bank contends it was the actual purchaser of 
cotton, and that by the marking of the 900 baies to correspond with 
the fraudulent documents, and shipping it, Steele, Miller & Co. ap- 
propriated it to them; that they had no notice, actual or constructive, 
of the insolvency of Steele, Miller & Co., and did not know, and had 
no reason to believe, that the substitution of the bills of lading was in- 
tended as a préférence, and therefore, if a préférence, it is not void- 
able. 

The matter is now before me solely on an application for a prelimi- 
nary injunction to prevent the removal of the cotton out of the United 
States. The Bank of Mulihouse has appeared by counsel, but has filed 
only what it terms a "limited appearance." Both sides hâve submitted 
certain affidavits and exhibits, tending to prove their respective conten- 
tions. It is urged by the bank that an injunction pendente lite in th_is 
case would be équivalent to a seizure of their property, and that it is 
entitled to the delivery of the cotton, no matter what may be the ulti- 
mate outcorne of the suit. 

I fuUy appreciate it is the rule that a preliminary injunction will 
not issue uniess it is probable the complainant will ultimately be grant- 
ed the relief prayed for, but I must consider ail aspects of the case. 
If the trustée has any right at ail, it is to recover the property itself. 
I also understand it to be the rule that, whenever equity will enforce 
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a daim in or to spécifie property, an injunction will properly issue, 
pending the suit, to prevent a transfer that would interfère with or 
préjudice the ultimate relief to which complainant may be entitled 
with respect to said property. 

The cotton is still in the custody of the carriers at the port at which 
they received it, and the bank is not entitled to it if the complainant 
. makes out his case. Instead of coming into court to assert its rights, 
the bank has endeavored to avoid submitting itself to the jurisdiction 
of this court while attempting to receive the greatest possible benefit. 
The case hère presented by the afifidavits is a close one, and it may be 
that the bank will prevail on final détermination. But I cannot bring 
myself to décide this important question on ex parte afifidavits, more 
especially when there are no pleadings of the bank before me. I 
eonsider that, as to the question of whether the préférence is voidable 
or not, complainant is entitled to hâve issue joined, and to search the 
conscience of the défendants, conformably to the principles of equity. 

If the property goes out of the jurisdiction of this court, pending 
the détermination of the merits, the trustée, if he prevails, will hâve 
an empty victory, and will hâve to pursue the défendants to France. 
While I hâve no doubt of the learning and probity of the French 
courts, I may be pardoned for indulging the presumption that the 
courts of the United States are as compétent and will as surely deal 
justly between the parties. Had there been a full and complète ap- 
pearance by the défendants, I would still eonsider the interests of jus- 
tice to be best subserved by detaining the property within the jurisdic- 
tion of this court, as I must take notice that the French courts accord 
no conclusiveness to the judgments of the courts of the United States. 
Even after a full and complète trial on the merits in this court, the 
trustée, if successful, would be obHged to try his case anew and again 
offer ail his évidence in the French court. If the property is detained 
within its jurisdiction, it is évident this court can fully enforce any de- 
cree that it may make. 

It will be easy to minimize any damage the bank is liable to suf- 
fer by selling the cotton and depositing the proceeds. In fact, it would 
seem the transportation company is entitled to relief of this kind. So, 
too, the property may be released to the bank on its furnishing an adé- 
quate bond, or, if the security already given by the trustée is not sufifi- 
cient to protect ail parties, it can be increased. 

I will entertain motions for relief in conformity with the above 
views at any time. In the meânwhile, and to préserve the status quo, 
an injunction pendente lite will issue. 



In re SPECHLER BROS. 
(District Court, E. D. New York. January 2T, 1911.) 

1. BANKKUPTCY (§ 115*) — ReCEIVERS— MiSCONDUCI— LlABILITY IN PERSONAM. 

Where a recelver in bankruptcy acts as an ofBcer of tlie court in the 
administration of the estate, the bankruptcy court has jurisdiction to 
détermine the validity of his acts, even to the extent of preventing au 

•For other cases, see same topic £ S iivmbeb in Bec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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action at law by one who Is raislng no question and relying on no rigtit 
■which is not wlthin the jurisdictlon of ttie bankruptcy court in tlie bank- 
ruptcy proceediug, tlie parties being the same ; but sucli court lias no 
jurisdiction to prevent maintenance of an action against tlie receiver to 
enforce a liability lii personam against hiin for acts done beyond tbe 
scope of bis authority. 

[Ed. Note. — For otber cases, see Banlvruptcy, Dec. Dig. § 115.*] 

2, Baskruptcy (§ 115*) — Judgment— Res Judicata— Détermination. 

Wbether a détermination in bankruptcy tbat certain indivlduals had 
no claim on property taken by the receiver was res judicata as to a cliiini 
by them that the receiver did not hâve a right to the possession of the 
property and was guUty of conversion thereof in his indivldual capacity 
could not be determined by the bankruptcy court on an application to 
stay a suit in the state court by such persons against tbe receiver for 
such alleged conversion. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 115.*] 

In the matter of Spechler Bros., bankrupts. Motion to stay ac- 
tion of Shapiro v. Youker, in the Suprême Court of New Yorlî, for 
alleged conversion. Denied. 

Squiers & Lee, for Youker. 

Thomas & Oppenheimer, for Shapiro. 

CHATFIELD, District Judge. The présent application is to stay an 
action for conversion, brought in the Suprême Court of New York 
by one Shapiro against the receiver in bankruptcy. The receiver took 
possession of a store which he claimed was the property of the bank- 
rupt, and which was delivered to him upon a demand therefor as ac- 
tually belonging to the bankrupts, although a fraudulent sale occurred 
to relatives, who must be held (and hâve been held in this court) to 
hâve had knowledge of the situation, so that they obtained no title, 
but might still try to trace the actual considération paid therefor. A 
claim was made in this court by thèse purchasers for the property. 

This was a proceeding in rem, but the acts of the receiver, if he did 
something beyond authority and constituting a tort, would render 
him liable to a claim in personam, outside of the disposition of the 
property of the estate. In so far as the acts of the receiver were en- 
tirely the acts of an oiïîcer of the court, and in so far as they were 
merely a part of the administration of the estate, this court bas juris- 
diction with respect to those acts, to enforce the decrees and orders 
of this court, even to the extent of preventing an action at law on the 
part of any one who is raising no question and relying upon no right 
which was not within the jurisdiction of this court in the bankruptcy 
proceeding, and where the parties are the same. Riverdale Mills v. 
Manufacturing Co., 198 U. S. 188, 25 Sup. Ct. 629, 49 L. Ed. 1008. 

The right of the individuals to the property has been determined and 
is res ad judicata as to a claim by them that the receiver did not bave a 
right to the possession of the property ; but this court cannot décide 
for some other court whether the matters which are res ad judicata are 
a complète défense to an action for tort against the receiver individ- 
ually. In re Spitzer, 130 Fed. 879, 66 C. C. A. 35, citing In re Kanter 
& Cohen, 121 Fed. 984, .58 C. C. A. 260, and In re Russell & Birkett, 
101 Fed. 248, 41 C. C. A. 323. 

'For otber cases see san e topic & § ncmbeb 1q Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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The issue upon which questions were adjudicated in this court may 
or may not cover ail the essential éléments of the issue in the other 
court; but that court should be allowed to détermine this for itself, un- 
less such action will affect the jurisdiction of this court over the mat- 
ter which it is administering, and interfère with the proper exercise of 
that jurisdiction. In the case of In re Russell & Birkett, supra, the 
Circuit Court of Appeals said : 

"We should entertain no doubt that the Machinists' Supply Company was 
entitled to bring an action of trespass or trover for the recovery of the value 
of the property against the trustée In the state court." 

And in the case of In re Empire Construction Co., 166 Fed. 1G19, 
92 C. C. A. 666, the Circuit Court of Appeals reversed this court for 
a similar reason. In the latter case a landlord, seeking to recover for 
the use and occupation of his premises, sued for trespass the receiv- 
er and trustée, in the form of damage for alleged unwarranted pos- 
session after an adjudication and an alleged dispossessing of the bank- 
rupt. This possession had been substantially pending litigation be- 
tween the parties, and the estate had been used up under the notice 
of the landlord, who had been a party in' the bankrupt proceeding, and 
made no claim until he knew there was nothing from which to be paid 
out of the estate. Inasmuch as the receiver and trustée had remained 
in possession by order of this court, and such lâches was shown, this 
court enjoined the action for trespass. But the appellate court held 
that the action, being for tort, was within the jurisdiction of the state 
court, and that any défense must be presented in that court in the 
action. 

I can see no différence in the présent case. The action for tort, name- 
ly, for conversion, against the receiver individually, may not be main- 
tainable for an alleged injury, in which no personal use of the property 
can be shown. The right of the bankrupt estate to the property may 
entirely relieve the receiver from any personal liability, and the dé- 
fense of res adjudicata may fit the actual cause of action. The ac- 
tion, being personal, need not delay the distribution of the estate in 
bankruptcy, as the resuit of the action for conversion can hâve no ef- 
fect upon the previous holding by this court, that the goods belong in 
the estate. But the court which has sole jurisdiction over the tort ac- 
tion seems to be the only forum (under the rulings of the Circuit Court 
of Appeals) in which the question of défenses to that action may be 
determined, and the application for a stay must be denied. 



EEBER V. ELLIS BROS. 
(District Court, B. D. Pennsylvanla. March 6, 1911.) 

No. 7. 

Bankruptcy (§ 287*)— Action bt Tedsteb for Préférences — Assumpsit- 
"QUASI Contbact." 

A trustée in bankruptcy may sue in assuinpsit for the value of a pref- 
erential transf er of goods by the bankrupt to a créditer, who takes the 
goods impr«ssed with the obligation created by the bankruptcy act to 

<For other cases see same topic & § nuubeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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restore or, pay on the trustée electlng to sue; such obligation belng a 
"quasi contract," which Is à fiction of law adapted to enforce légal duties 
by actions of contract, where no proper contract, express or Implied, ex- 

IfitS. 

[Ed. Note. — ^For other cases, see Bankruptey, Dec. Dig. § 287.* 
For otàer définitions, see Words and Pbrases, vol. 7, pp. 5883-5S85', 
vol. 8, p. 7777.] 

At L,aw. Action by J. Howard Reber, trustée in bankruptey, against 
Ellis Bros. On motion to vacate rule to file affidavit of défense. Re- 
fused, and défendants ordered to file such affidavit. 

Charles H. Ortt, for plaintifï. 
Alfred Aarons, for défendants. 

J. B. McPHERSON, District Judge. This is a suit based upon 
a preferential transfer of goods. It is brought in assumpsit to recover 
their value, and, as the Pennsylvania procédure act of 1887 (P. h- 
273) requirès an affidavit of défense in that form of action, the plain- 
tifï entered a rule for such affidavit. The défendants moved to va- 
cate the rule on the ground th,at the action should hâve been trespass 
(in substance, an action of trover), in which form no affidavit is re- 
quired. The statement of claim avers clearly ail the éléments of a 
préférence, and the plaintiflf's position is that assumpsit is the proper 
form, because (1) the défendants hold the goods under an implied 
contract to return them or pay the value; or (2) even if their pos- 
session may be described as tortious, the tort may be waived and the 
value of the goods may be recovered in assumpsit. The question — 
whether trespass or assumpsit is the proper form — was not raised 
and is not considered in Plummer v. Myers (D. C.) 137 Fed. 660; 
but, if it is to be decided according to the law of Pennsylvania, I 
think the décision should be in favor of the plaintifï. The défend- 
ants' contention is purely technical, and is apparently interposed for 
delay. If they need not file an afïidavit of défense, a summary judg- 
rhent may be avoided, and they may take their chances before a jury. 
If the affidavit must be filed, however, they must first submit their 
case to the scrutiny of the court ; and, if they cannot swear to a prima 
facie défense, the plaintifï may recover a judgment without needless 
delay. But, of course, if the proper form of action has not been 
chosen, the objection must be sustained, and the plaintifï must dis- 
continue and bring another suit. 

In my opinion, assumpsit is permitted, not only by the Pennsyl- 
vania law, but by the gênerai principles governing constructive, or 
quasi, contracts. A preferential transfer is not a mère nuUity. The 
créditer takes title to the money or the goods transferred, but it is 
defeasible. He takes it impressed with an infirmity created by the 
bankruptey act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]), namely, the obligation to restore, or to pay, if the 
trustée shall elect to sue. This is an implied term of the transac- 
tioij, as real and as effective, and of the same charaeter, as the double 
liability imposed upon a stockholder by numerous statutes. The stock- 

*For otber cases B«e same toplc & § hdmseb In Dec. & Am. Dlgs. 1907 to date, & Hep'r Iad«zei 
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holder does not actually a^ee to assume the liabilîty. The statute 
compels him to assume it, and (so far as I am aware) it has always 
been enforced in some form of promissory action. The décisions of 
Pennsylvania seem clear upon this subject. The leading case is 
Hertzog v. Hertzog, 29 Pa. 465, where Judge Lowrie points out the 
distinction between implied and constructive, or, as they are now 
called, quasi contracts. The term "implied contract" is often loosely 
used, when constructive contract is the proper phrase. He defines 
constructive contracts as: 

"Fictions of law adapted to enforce légal duties by actions of contract, 
where no proper contract exists, express or implied." 

An illustration is Harris v. Christian, 10 Pa. 233, where an action 
of assumpsit was brought, by a justice of the peace to recover fées. 
A statute authorized the fées, and it was theref ore held that : 

"WTiere a statute glves fées, the law Implies a promise to pay by the per- 
son to whom the service is rendered." 

Another illustration may be found in Phila. v. Telegraph Co. (C. 
C.) 109 Fed. 55, where the city sued in assumpsit to recover license 
fées, imposed by the authority of a statute. See, also, 7 Am. & Eng. 
Ency. of Law (2d Ed.) 93, where such contracts are described as: 

"Obligations imposed by law, without regard to the intentions oï the par- 
ties, or even contrary to theîr intentions, for the purpose of enforcing légal 
duties by actions ex contractu. Contracts Implied in law are also known as 
constructive contracts, or adopting the naine from the civU law, as quasi con- 
tracts." 

In 9 Cyc. 243, it is said, and the statement is supported by many 
citations : 

"The term Implied contracf has also been applied to a class of obligations 
which are Imposed or created by the law, without regard to the assent of the 
party bound, on the ground that they are dictated by reason and justice, and 
whlch are allowed to be enforced by an action ex contractu. Thèse obliga- 
tions, however, are not contract obligations at ail in the true sensé, for there 
Is no agreement; but they are clothed with the semblance of contract for 
the purpose of remedy. They are described by the term 'quasi' or 'construc- 
tive' contracts." 

In Steamship Co. v. Joliffe, 69 U. S. 450, 457, 17 L. Ed. 805, a 
claim under the California pilotage law was held to rest upon a quasi 
contract; the court saying: 

"The transaction • * • between the pllot and the master or oWners 
cannot be strictly termed a contract; but It is a transaction to which the 
law attaches similar conséquences. It Is a quasi contract. The absence of 
assent on the part of the master or owner of the vessel does not change the 
case. In that large class of transactions deslgnated in the law as 'implied 
contracts,' the assent or convention which is an essentlal Ingrédient of an 
actual contract is often wantlng. Thus, if a party obtain the money of an- 
other by mistake, it Is hls duty to refund it, not from any agreement on his 
part, but from the gênerai obligation to do justice whlch rests upon ail per- 
sons. In such case the party makes no promise on the subject; but the law, 
'Consulting Interests of morality,' Implies one, and the llabillty thus arlsing 
la said to be a liabllity upon an implied contract" 

And it was held that the claim was so essentially contractual in 
its nature that the repeal of the statute could not affect it 
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"When a pight has arlsen upon a contract, or a transaction in tlje nature 
of a contract autborized by statute, and bas been so far perfécted tha.t noth- 
Ing remains to be done by tbe party assertlng It, tbe repeal of tbe statut» 
does not affçct It, or any action for its enforcement. It bas becomey». vested 
rlgbt, v^blcb. stands Indepe^i^eot of tbe statute." 

Other cases on this: subject in the fédéral courts are referred to in 
6 Rose's Notes on the U. S: Reports, 433. It seems to me that the 
true ground upon which to put the trustee's right to recover is the 
fact that the iiability to restore or to repay is imposed by à statute 
upon the pref erred creditor. The Appellate Division of the New 
York Suprême Court, in Cohen v. Small, 18 Am. Bankr. Rep. 817, 120 
App. Div. 211, 105 N. Y. Supp. 287, sustains it upon this ground, and 
I agrée, with the court's reasoning. 

The inotion to vacate the rule for an affidavit of défense is refused, 
and it is now ordered that the défendants file such an affidavit on or 
before March 16 th. 



SHAVER V. PACIFIC COAST CONDENSED MILK OO. et aL 

(Circuit Court, D. Oregon. Fèbrtiary 27, 1911.) 

No. 3,708. 

1- Removai, o'f Causes (§ 49*)— Separable Conteovekst, 

Plaintiff sued défendant corporation, a nonresident, and Joined S., a 
résident of the state, in an action for tbe deatb of plalntlfC's son, alleging 
tbat %he corporation unlawf uUy employed deceased to operate an ele- 
vator, and that the elevator was not properly constructed and guarded, 
and also alleging tbat défendant S. was foreman of défendant corporation 
and bad ordered deceased to operate the elevator. Held that, in the ab- 
sence of an allégation tbat S. acted by tbe direction or In the présence of 
a superior representing tbe corporation, tbe complalnt did not allège a 
Joint cause of action or Iiability, so as to deprive tbe corporation of it» 
right to remove. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dlg. §§ 95-99 i 
Dec. rWg. § 49.*] 

2. Removal or Causes (| 33*) — Sepaeablb Contboversy— Parties— WEorra- 

FUI. JOINDBE. 

Wbere, in an action for wrongful death, plaintiff sued défendant, a 
foreign corporation, and S., its alleged résident foreman, and on pétition 
to remove tbe corporation denied that S. was its foreman or représenta- 
tive, and alleged tbat he did not bave charge as sucb of deceased, or 
right to direct his movanents, and that intestate's death was not due 
to the joint or concurring négligence of S. and tbe removing défendant, 
the joinder was wrongful, and no bar to a removai of the cause. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. § 79; 
Dec. Dig. i 36.* 

Removai of causes — Separable controversy, see notes to Robbins v. 
EUenbogen, 18 C. C. A. 86; Mecke v. Valley town Minerai Co., 35 G. C. 
A. 155; PolUtz V. Wabash R. Co., 100 C. C. A. 4.] 

At Law. Action by D. J. Shaver, administratrix of the estate of 
Gilbert Shaver, deceased, against the Pacific Coast Condensed Milk 
Company and another. On motion to remand. Overrukd. 

Langley & Langley, for plaintiff. 

Williams, Wood & Linthicum and Isaac D. Hunt, for défendants. 

•For otlier cacM «M Mme topic & i inruBJtB tu P«c. ft Am. Digs. 1^7 ta date, & Rep'v Indexes 
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BEAN, District Judge. The motion to remand will be overruled. 
I doubt whether the complaint upon its face states a joint cause of ac- 
tion against the nonresident corporation and Smith. It is skillfully 
drawn, but, omitting the unnecessary verbiage and disregarding the 
conclusions of law and the repeated assertions that "the défendants" 
did so and so, the facts charged against the défendant corporation are 
that it employed the deceased, a lad about 14 years of âge, to operate 
an elevator, in violation of the act of the Législature of 1909 (Laws 
Or. 1909, p. 103), and that the elevator was not properly constructed 
and guarded. Neither of thèse facts would make the défendant Smith 
liable jointly with his codefendant. It is not shovvn that he owed any 
duty to the deceased in either regard. The averment that he was fore- 
man of the défendant corporation, and ordered and directed the de- 
ceased to operate the elevator, might possibly render him liable under 
the statute, a question I do not assume to décide ; but, if so, it would 
be a separate liability from that of his codefendant, unless he acted 
by the direction or in the présence of the master, which is not alleged. 
Prince v. 111. Cent. R. R. (C. C.) 98 Fed. 1 ; Shaffer v. Union Brick 
Co, (C. C.) 128 Fed. 97. The allégation that "the défendants" did se 
and so adds nothing to the charge of négligence actually made. Chi- 
cago, R. I. & P. V. Stepp (C. C.) 151 Fed. 908 ; Gustafson v. Chicago, 
R. I. & P. (C. C.) 128 Fed. 85; Helms v. N. P. Ry. (C. C) 120 Fed. 
389. 

Since the adoption of the so-called state judiciary amendment au- 
thorizing three-fourths of a jury to render a verdict in civil cases, the 
temptation to join in personal injury actions a local défendant with a 
nonresident to prevent the removal of the cause to this court is so 
great as to invite the closest scrutiny as to whether in fact and in law 
the action is based on a joint cause of action or merely a simulated 
one. When a party has in fact a joint cause of action against tort- 
feasors, his motive in joining them, in the absence of bad faith, is in 
fact immaterial, and the cause cannot be removed to this court by a 
nonresident défendant; but, as said by Mr. Justice Miller, in Board 
of Co. Com. V. K. & P. Ry., 4 Dill. 277, Fed. Cas. No. 502 : 

"It would be a very dangerous doctrine, oue utterly destructive of the 
riglits whicli a man lias to go luto the fédéral courts on account of his 
citlzeiiship, if the plaintiff in the case, In instituting his suit, can, without 
any right or reason or just cause, * * * join persons who hâve not the 
requisite citizenship, and thereby destroy the rights of the parties in fédéra! 
courts. We must therefore be astute not to permit devices to become success- 
ful which are used for the very pui-pose of destroying that right." 

In actions of this character, the plaintiff should state the facts up- 
on which the joint liability is claimed, and not content himself with 
a mère gênerai averment that the injury was caused by "the défend- 
ants." 

Taking the complaint by its four corners, it is doubtful whether on 
its face it is sufficient to deprive the nonresident défendant of the 
right of removal ; but, assuming that it is, the pétition for removal 
and the accorripanying proof show that Smith was not in fact the fore- 
man or représentative of the défendant company, and did not hâve 
charge as such of the deceased, or the right to direct his movements. 
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and that the death of plaintiflf's intestate was not due to the joint or 
concurring négligence of himself and his codefendant. The joining 
him as a défendant was therefore wrongful, and amounts to a légal 
fraud upon this court and the right of the removing défendant, as 
averred in the pétition for removal. Crawford v. 111. Cen. R. Co. (C. 
C.) 130 Fed. 395. "While the plaintiflf in good faith may proceed in 
the State courts upon a cause of action which he allèges to be joint," 
says Mr. Justice Day, "it is equally true that the fédéral courts should 
not sanction devices intended to prevent a removal to a fédéral court 
where one has that right, and should be equally vigilant to protect 
the right to proceed in the fédéral court as to permit the state courts, 
in proper cases, to retain their own jurisdiction." Wecker v. Nat. 
Enameling & Stamping Co., 204 U. S.. 176-185, 27 Sup. Ct. 184, 188, 
51 L. Ed. 430. 



UNITED STATES v. MILLS et al. 

(Circuit Court, S. D. New York. March 7, 1911.) 

Searches and Seizubes (§ 7*) — Books and P'apbrs— Constitutional Peo- 

• VISION. 

Défendants havlng been indicted for consplracy to defraud the United 
States of money due or to become due on imported merchandise by means 
of a false and fraudulent Involce, a bench warrant was Issued referring 
to the Indictment and commandfaig the marshal to arreat the défendants, 
describing partieularly the persons to be seized, but not "partlcularly de- 
scriblng the place to be searched and the thlngs to be seized," as required 
by Const. U. S. Amend. 4. Under thls warrant the marshal seized not 
only the documents concernlng the partlcular importation, but also ail 
books and papers of défendants' firm covering their business as importers 
of silks, veillngs, laces, etc. Held, that such seizure was Improper, and 
that the marshal and district attorney would be required to surrender 
the books and papers so seized, though after examination the district at- 
torney clalmed they showed the commission of other offenses which he 
intended to submit to the grand jury. 

[Ed. Note.^ — For other cases, see Searches and Seizures, Cent. Dig. § 5 ; 
Dec. Dig. § 7.*] 

Proceeding by the United States against Lawrence H. Mills and 
others. On pétition for instructions to the United States Marshal 
and District Attorney to return certain books and papers to the 
défendants. Granted. 

Henry A. Wise, U. S. Âtty. 

Everett, Clarke, Benedict & Ward, for défendants. 

LACOMBE, Circuit Judge. The défendants are copartners who 
hâve for some time been carrying on business in this city as import- 
ers of silks, veilings, laces, etc. They hâve been indicted for con- 
spiracy to defraud the United States of money due or to become 
due upon a case of merchandise imported from a foreign country, 
by means of a false and fraudulent invoice. A bench warrant for 
their arrest was duly issued, and the marshal, with deputies and 
others to assist him, went to défendants' place of business, arrested 
them, and at the same time searched for, found, seized, and removed 

*For othor casés see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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froni the premises a large number of books and papers. Thèse were 
turned over to the district attorney. He has since returned to défend- 
ants ail papers relating to their current business, and certain books 
and papers which do not relate to or concern charges of crime now 
pending in court and before the grand jury. 

Défendants contend that there is no warrant of law for the seizure 
of thèse books and papers which are concededly their property, and 
ask for their return. 

The numerous authorities which hâve been cited from the various 
State reports are interesting, but not controlling, since we are con- 
cerned solely with the action of a fédéral officer, the power of a 
fédéral court, and the construction of the fédéral Constitution. 

From time immémorial an officer making a lawful arrest on a 
criminal charge has taken into his possession the instruments of the 
crime and such other articles as may reasonably be of use as évidence 
on the trial. A blood-stained knife or garment, a half-emptied phia! 
of poison, a mask or disguise, counterfeit coins, plates for printing 
counterfeit notes, gambling devices, stolen property, and many other 
articles are thus seized every day on the person or the premises of 
the alleged criminal, and no one disputes the propriety of such seizure. 

In the case at bar, there has been a gênerai seizure of ail the de- 
fendants' business records. Thèse include books and loose sheets of 
paper on which défendants or their employés, under their instruc- 
tions, hâve from time to time made written statements recording the 
transactions of their business for some time past. The government 
ofïicers were in possession of information which in their opinion in- 
dicated that défendants had on December 3, 1906, imported by steam- 
ship Adriatic a case of veiling marked "P. Diamond R. P. 173" and 
defrauded the government of a portion of the duties thereon by means 
of a false and fraudulent invoice. This évidence proved sufficient to 
satisfy the grand jury, and défendants were indicted for so doing. 
The bench warrant refers to the indictment and commands the mar- 
shal to arrest the three défendants, describing particularly the persons 
to be seized, but not "particularly describing the place to be searched 
and the * * * things to be seized." Fourth amendment to the 
Constitution. When executing the bench warrant, the marshal seized, 
not only the documents concerned with the particular importation of 
December 3, 1906, but also ail the books and papers of the firm cover- 
ing their business above referred to. Having examined thèse, the 
district attorney states that they disclose évidence of further offenses, 
as to which he is about to advise the grand jury that "further in- 
dictments, charging additional offenses than those contained in the 
indictment already found, could be found." 

It may be highly désirable, from the point of view of a prosecuting 
officer, that some such comprehensive seizure of a person's books 
and papers should be had ; the trial of an offense charged may be 
thus facilitated, and it may be easier to discover that the same person 
has been guilty of other similar offenses. It may promote the ends 
of justice that the right to search and seize should be strengthened 
rather than impaired. It may be that there is "much less danger of 
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doing injustice to the individual than there is of overlooking the ob- 
ligations of those in authority to organized society." Opinions will 
differ as to which is the wiser public policy. But, vvhatever may Le 
one's individual opinion, it is difficult to see how a subordinate fédéral 
court can sustain such a wholesale seizure as we hâve hère, so long 
as the décision of the Suprême Court in Boyd v. U. S., 116 U. S. 
616, 6 Sup. Ct. 524, 29 L. Ed. 746, remains unreversed and unqualified. 
It certainly has never been reversed, and the subséquent décisions of 
the Suprême Court in which it has been referred to do not indicatc 
that the practice followed in this case should be approved. 

In Adams v. New York, 192 U. S. 685, 2-1- Sup. Ct. 372, 48 L. Ed. 
.o7o, the court is careful to point out that the only question before 
it was as to the introduction in testimony of papers found on defend- 
ant's premises at the time of his arrest; that the "Suprême Court of 
New York, before which défendant was tried, was not called upon to 
issue process or to make any order calling for the production of the 
privâte papers of the accused, nor was there any question presented 
as to the liability of the officer for wrongful seizure, or of the plain- 
tiff in error's right to resist with force the unlawful conduct of the 
officer." 

In Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819, 
it was held, with strong dissent, that the provisions of the interstate 
commerce act requiring a witness to produce books and papers which 
tend to criminate him were valid because the same section affordcd 
him absolute immunity against prosecution, fédéral or state, for the 
offense to which the papers relate, which was the fuU équivalent of his 
constitutional protection. It might be contended that section 860, U. 
S. Revised Statutes (U. S. Comp. St. 1901, p. 661), which provided 
that "no * * * évidence obtained from a party * * * by 
means of a judicial proceeding * * * shall be given in évidence 
or in any manner used against him * * * in any court of the 
United States in any criminal proceeding," would afford sufficient 
protection to défendants and be an équivalent of the constitutional pro- 
visions. Fourth and fifth amendments. But that section has re- 
cently been repealed and the argument which prevailed in the inter- 
state commerce case cannot be made hère. 

In Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, 
the court holds that a witness who cannot avail of the fifth amend- 
ment as to oral testimony, because of a statute granting him immunity 
from prosecution, cannot set it up as against the production of books 
and papers, as the same statute would equally grant him immunity in 
respect to matters proved thereby. But there is no immunity statute 
to which thèse défendants can appeal. It is unnecessary to refer to 
the many cases which cite Boyd v. U. S. (116 U. S. 616, 6 Sup. Ct. 
524, 29 L. Ed. 746) with approval. 

The pétition to direct the district attorney to return the books is 
granted. As that officer, however, will probably seek to review this dé- 
cision, provision will be made on settlement of the order for secur- 
ing the papers against loss pending appeal. 



LOVE V. ATCHISON, T. & S. F. KT. CO. o^l 

LOVE et al. v. ATOHISON, T. & S. F. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 29, 1911.) 

Nos. 3,333-3,3.35, 3,368, 3,369, 3,460, 3,461. 

(Sjlllabus by the Court.} 

1. Carbiees (§ 18*) — OoNSTiTUTioNAL Law (§ 280*) — Tentative Railroad 

Rates — Osdees of State Commission— Injunction— Due Process of 
Law, 

Railroad companles, that hâve been, are, or will be deprived of parts 
of their property devoted to the public use of transportatlou without just 
compensation during the continuance of the rate-making process by pro- 
visions of a State Constitution, or of a state law, or by orders of a state 
commission, prescriblng tentative rates and puttlng them m effect during 
the rate-maklug process under severe penalties. uiay maintaiii sults for 
and obtain relief by injunction during the contlimance of the rate-mak- 
ing iirocess to the sanie extent that they may after the process is com- 
plète. 

It is as much a violation of the fourteenth amendaient to the Constitu- 
tion to take the property of a railroad company without just compensa- 
tion during tlie process of rate-maklug as It is after the completion of 
that process. 

[Ed. Note. — For other qases, see Carriers, Dec. Dlg. § 18;* Constitu- 
tlonal Ijaw, Dec. Dlg. § 280.*] 

2. Carriers (§§ 12, 18*)— Injunction— Pleadinq— Rates— Effect of Bodt of 

Rates Fixed by Séries of Okdeks Same as When Made et One Order 

AKD 1IAY BE PLEADED AND TkIED IN THE SAME WAT. 

Wliere within 20 months by a provision of a state Constitution passen- 
ger fares were reduced 33% per cent, and by a séries of about a dozen 
orders of its Railroad Commission made at différent times freight rates 
on about 40 per cent, of the Intrastate freight business of the railroad 
companies were reduced about 40 per cent., a bill Is not demurrable or 
détective whlch avers that the passenger rate prescribed is confiscatory 
and that the effect of the freight rates fixed is to take the property of the 
complalnant without just compensation, although the bill contains no 
averment that each order, taken by itself, is confiscatory. 

The neeessary effect of a body of rates prescribed by a séries of orders 
effective at différent dates within a few months is the same as that of a 
single order prescriblng ail the rates at the same time, and it may be so 
pleaded and tried. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. §§ 12, 18.*] 

3. Carriers (§ 12*) — Coni-iscatoby State Rates— Revenue Basis foe Appor- 

tionment of Value and Distribution of Commun Cost to Classes of 
Business Appeoved. 

The apportionment on the revenue basis of the values of the Oklahoma 
propertles of the railroad companles to their différent classes of busi- 
ness, and the distribution on the same basis of the Items of common cost 
between their Interstate and their intrastate business, in order to ascer- 
tain the net returns they l'eceived and would reeelve from the challenged 
fares and rates, were sustalned by the great weight of the évidence In 
thls case, by reason, and by authority, and they are approved. 

LEd. Note. — For other cases, see Carriers, Dec. Dlg. § 12.*] 

•For other cases see same topic & | ncmber In Dec. & Am. Digs. 1907 to date, 4 Hep'r Indexes 
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4. Injunction (§ 135*) — Appeai. and Brkor (§ 954*) — Inteelocutobt In- 

JUNCTioNS— Discrétion or Trial Ooukt— CI-eae Pboof of Abttse of Dis- 
crétion Rbquisite to Dissolve. 

Granting or refusing a temporary Injunction is Intnisted to the discré- 
tion of tlie court of original jurisdiction, not to the discrétion of ttie ap- 
pellate court. 

In the absence of errors of law, the action of the court of original ju- 
risdietion must be sustained, unless there is clear proof of abuse of its 
discrétion. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 304; Dec. Dig. 
I 135;* Appeai and Error, Cent. Dig. §§ 3818-3821; Dec. Dig. § 954.*] 

5. Injunction (§ 136*) — When Issued. 

If the questions presented in a suit for an injunction are grave and 
diîRcult, and the injury to the moving party will be certain, great, and 
irréparable If the motion for the Interlocutory injunction is denled and 
the final décision is in his favor, while if the décision Is otherwise, and 
the Injunction is granted, the inconvenience and loss to the opposing party 
will be inconslderable, or probably may be indemnlfied by a bond, the in- 
junction usually should be granted. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 305, 306; Dec. 
Dig.i 136.*] 

6. Injunction (§ 21*) — Oabbiees (§ 18*) — Rates— Test of Rates No Défense 

Againsi Injunctions— Acquiescence in Past Injury No Défense to 
Injunction Againsi Oontinuance. 

The acquiescence of the victim of a continuing injury in its infllction 
In the past constitutes no défense against, or estoppel of his right to, an 
injunction against its future eontinuance. 

The faet that the rallroad companies tested the fare and the rates chal- 
lenged by their actual opération for several nionths is no sound reason 
for denylng the injunctions against the eontlnued opération of this fare 
and thèse rates. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 21;* Carriers, 
Dec. Dig. § 18.*] 

7. Injunction (§ 5*) — Carriers (§ 18*) — Rates— Court mat Restore and 

MaiNtain Status Weongfullt Disturbed by. 

Courts of equity hâve plenary power, and it is of ten their duty to issue 
mandatory injunctions to restore and then to maintain a condition of 
things that has been wrbngfully disturbed or ehanged. 

The Circuit Court was far wlthin its power whea it enjoined the con- 
tinuons opération of the conflscatory fare and rates which had ehanged a 
lawful status in existence before they took efCect. 

[Ed. Note. — ^For other cases, see Injunction, Cent. Dig. § 4 ; Dec. Dig. 
§ 5 ;* Carriers, Dec. Dig. § 18.*] 

8. Caebiebs (§ 18*) — Injunction — Conpiscatory State Rates — Evidence 

considered and injunctions sustained, 

The évidence, which is too volumlnous for récital or review, was con- 
sldered, and it is held: 

That this évidence présents no proof of any abuse of discrétion by the 
Circuit Court in Issuing the injunctions, but sustains its findings that the 
cballenged fare and rates are conflscatory, and its orders for the Injunc- 
tions. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 18.*] 

Appeals from the Circuit Court of the United States for the West- 
ern l3istrict of Oklahoma. 

Bills in equity by the Atchison, Topeka & Santa Fé Railway Com- 
pany, by the Gulf, Colorado & Santa Fé Railvi'ay Company, by the 

*For other ca>e« «se aama tapie & § nvmber In Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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Missouri, Kansas & Texas Railway Company, by the Midland Val- 
ley Railroad Company, by the Kansas City Southern Railway Com- 
pany, by the Chicago, Rock Island & Pacific Railway Company, and 
by the St. Louis & San Francisco Railroad Company against J. E. 
Love and others, members of the Corporation Commission of the State 
of Oklahoma, and others. From orders (174 Fed. 59; 177 Fed. 493) 
granting interlocutory injunctions, the défendants appeal. Affirmed. 

F. N. Judson and Charles West, Atty. Gen. (John F. Green and 
George A. Henshaw, on the briefs), for appellants. 

Frank Hagerman, Gardiner Lathrop, and S. T. Bledsoe (Clifford 
L. Jackson, C. G. Hornor, Joseph M. Bryson, Cottingham & Bledsoe, 
Robert Dunlap, T. J. Norton, Edgar A. De Meules, J. W. McLoud, 
S. W. Moore, C. O. Blake, R. A. Kleinschmidt, W. F. Evans, and J. 
G. Egan, on the briefs), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. Thèse are appeals from orders of the 
Circuit Court granting interlocutory injunctions which prohibit the 
appellants, the members of the Corporation Commission of Oklahoma 
and the Attomey General of that state, from enforcing a provision 
of its Constitution which reduced the maximum fares for passengers 
in Oklahoma from three cents to two cents per mile and from en- 
forcing certain orders of the Commission which reduced about 40 
per cent, the maximum freight rates in Oklahoma on from 40 to 50 
per cent, of the intrastate freight business of the companies in that 
state. The injunctions were granted, after a full hearing and a care- 
ful considération of the évidence and the arguments of the parties 
and upon considered opinions, by Hook, Circuit Judge. 174 Fed. 59 ; 
177 Fed. 493. Many reasons are now urged why the orders granting 
thèse injunctions should be reversed. 

Counsel for the appellants first invoke the décision of the Suprême 
Court in Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 
67 , 53 L. Ed. 150, and insist that thèse suits were prematurely brought. 
In that case the State Corporation Commission of Virginia made an 
order prescribing a maximum passenger rate of two cents per mile 
in that state. The Constitution of Virginia gave to the railroad com- 
panies an appeal from this order to the Suprême Court of Appeals of 
that state, and gave power to that court to supersede the order during 
the pendency of the appeal. The railroad companies took no appeal, 
but refused to obey the order, commenced suits in the fédéral court, 
and obtained temporary injunctions against its en forcement. The Su- 
prême Court of the United States did not deny the jurisdiction of the 
United States Circuit Court, or its power to issue the injunctions, but 
held that the function of the Suprême Court of Appeals of Virginia 
on the appeal from the order of the Commission was législative, and 
that, as the législative process of fixing the rate was not complète until 
an appeal had been taken and had been determined, or until the time 
to tîdce it had expired, the more courteous and orderly course of pro- 
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cedure would be for the companies to pursue their appeal to the Su- 
prême Court of Appeals of Virginia before they sought relief from 
the national court. But the Suprême Court of the United States 
added: 

"It seems to us that the bill should be retained for the présent to awîiit the 
resuit of the-appeals, if the compaiiies see fit to taKe thfm. If the appeals 
are dismissed, as hroù.2:ht too late, the companies will' he entitled to decrees. 
If they are entertained, and the orders of the Commission afflrmed, the bills 
may be dismissed without préjudice, and flled again." 

The companies had not put the prescribed fare into effect in that 
casé. The officers of the state had been restrained from compelling- 
them to do so, and from imposing- the penalties provided for their 
failure so to do, by the injunctions of the fédéral court. The Virginia 
appellate court was empowered to grant upon the taking of an ap- 
peal, and the Suprême Court might well présume that it would grant, 
a supergedeas from the order of the Commission pending the appeal, 
so that the fare prescribed in that case had not gone into efïect, and 
probably would not go into opération until the Suprême Court of Ap- 
peals of Virginia should décide the issues to be presented by the ap- 
peals to it, and the opportunity subsequently should be given to the 
railroad companies to apply to the fédéral court in equity for relief. 
The efïect of the décision in that case, therefore, was that where the 
reduced fares or rates prescribed had not taken efïect, and probably 
would not take effect until a state appellate court could, on appeal 
from the order of the Commission, perform its législative function 
of finally fixing^them, it was proper that railroad companies should 
take the appeals, and delay their applications to the fédéral court for 
relief until the législative issues presented by those appeals were de- 
cided, or it became reasonably certain in some other way, as by dis- 
missal of the appeals, that the prescribed fares or rates would be put 
into opération. 

The records before us présent no such case. The passenger fare 
of two cents per mile was prescribed by section Z7 of the Constitu- 
tion of Oklahoma, which prohibited a higher rate. No escaoe from 
this fiât was given by appeal or by supersedeas, and the only intima- 
tion of possible relief from it through the rate-making officers of the 
state government is found in the proviso which the section contains 
to the efïect that the Corporation Commission shaU hâve the power to 
exempt any railroad company from the opération of the fare upon 
satisfactory proof that the company cannot earn a just compensation 
for its services to the public, unless it is permitted to charge more 
than two cents per mile for the transportation of passengers within 
the state. This proviso, however, grants no authority to the Commis- 
sion to make fares, to fix a reasonable fare, or to détermine the rea- 
sonableness of any fare fixed. It does not even give the Commission 
power to exempt a railroad company from the opération of the two- 
cent fare, unless that fare and ail the other fares and rates of the com- 
pany, taken together, are proved to its satisfaction to be confiscatory, 
and the exercise of this power is necessarily not a législative, but a 
judicial, function. Its exercise requires the détermination of the ques- 
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tion' w;liether or not section 37 of the Constitution of the state is vio- 
lative-of the fourteenth amendment to the Constitution of the United 
•States»: and the jurisdiction to détermine that question is granted by 
thei Constitution and the laws of the United States to the fédéral 
courts,, and no law or act of any state may deprive them of the power 
or relieve them of the duty to perform this function when those en- 
titled to their décision properly invoke their action. Chicot County v. 
Sherwood,, 148 U. S. 529, 13 Sup. Ct. 695, 37 L. Ed. 546; General 
Oil Co. V. Crain, 209 U. S. 211, 212, 28 Sup. Ct. 475, 52 L. Ed. 754; 
Barber Asphalt Paving Co. v. Morris, 66 C. C A. 55, 59, 132 Fed. 
945, 949, and cases there cited. 

The resuit is that the législative function of making this fare was 
complète when the state was admitted into the Union, and that was 
on November 16, 1907. No injunction against an enforcement of 
this passenger fare was granted to the Midland Valley Railroad Com- 
pany, but the injunctions issued at the suits of the other companiës 
forbade its enforcement. Upon the admission of the state into the 
Union thèse companies reduced their passenger fares from their for- 
mer charge of three cents per mile to the two cents per mile prescribed, 
and thereafter obeyed the inhibition of a higher rate until they were 
relieved in the early part of 1909, by the injunctions hère in question. 
None of them ever applied to the Corporation Commission for exemp- 
tion from the opération of section 37, and from the time the passenger 
fare took effect the fédéral court had plenary power to cHscharge at 
any time the judicial function of determining whether or not the 
eflfect of the opération of this fare was to deprive the companies of 
any of their property without just compensation. 

The Corporation Commission, at différent dates during the years 
1908 and 1909, made orders by which it prescribed maximum rates in 
Oklahoma on the average about 40 per cent, below the former rates 
on coal, luniber, petroleum, and petroleum products, grain and grain 
products, cément and other building materials, vegetables and canned 
goods, cotton and cotton seed, and numerous other articles, and the 
companies promptly put thèse rates into effect on the respective ef- 
fective dates of the orders, and maintained them until they were re- 
lieved by the injunctions in the early part of 1910. The Constitution 
of Oklahoma empowers the Railroad Commission to fix and enforce 
reasonable and just rates for the transportation of freight (article 9, 
§ 18), provides that any corporation that fails to obey any valid order 
of the Commission within a reasonable time may be fined by the Com- 
mission such sum, not exceeding $500, as it may deem proper for 
each day's failure so to do (section 19), that any corporation whose 
rates are affected by any order of the Commission may appeal there- 
from to the Suprême Court of the state (section 20), and that, upon 
the granting of an appeal, a writ of supersedeas may be awarded by 
that court, suspending the opération of the order appealed from until 
the final disposition of the appeal, upon the filing of a suspension 
bond approved by the Commission, or, on appeal from the Commis- 
sion, by the Suprême Court. 
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The railroad companies in the early part of 1909 appealed from 
the various orders of the Commission, and applied to the Suprême 
Court to supersede them and to suspend their opération durine the 
pendency of the appeals, but their appHcations were denied. They 
requested the Corporation Commission to certify to the Suprême 
Court of Oklahoma for review the records relating to the orders, and 
to fix the terms and amounts of suspension bonds to be executed by 
them, and the Commission refused their requests. The Suprême 
Court issued writs of mandamus commanding the Commission to send 
up the records, but it persisted in its refusai to suspend thé opération 
of or to supersede the orders of the Commission. After the reduced 
fare and the rates hère in question had been tested by the companies 
by their actual opération for many months, and in the autumn of 1909, 
they exhibited their bills in thèse cases in the United States Circuit 
Court below, and prayed that the members of the Commission and 
the Attorney General might be prohibited from enforcing the section 
of the Constitution and the orders which prescribed them, because, 
as they alleged, the necessary effect of their opération was to deprive 
the companies of fair returns upon the values of their property in 
Oklahoma devoted to the public use of transportation, and to take 
their properties without just compensation, in violation of the four- 
teenth amendment to the Constitution. Thèse allégations must be 
taken to be true in the détermination of thèse preliminary questions, 
and when thèse injunctions were issued the bills presented this state 
of facts: 

The officers of the state of Oklahoma were enforcing a state con- 
stitutional provision which had finally fixed a confiscatory passenger 
rate that had been in opération two years, and orders prescribing 
proposed future confiscatory freight rates which were not finally 
fixed by the Suprême Court of that state were and had been in actual 
opération for many months under the penalty of drastic fines for a 
failure to maintain them. The Commission and the Suprême Court 
had refused to supersede the orders or to suspend their opération 
pending the appeals from them. The provision fixing the maximum 
fare and thèse orders for many months had been and were continually 
taking, and, unless their enforcement was stayed, would continue to 
take, the properties of the companies without just compensation. The 
Suprême Court had held in Prends v. Atlantic Coast Line, 211 U. S. 
210, 29 Sup. Ct. 67, 53 L. Ed. 150, that where future proposed rates 
were made, but were not and probably would not be in opération 
until after allowable appeals from the order prescribing them could be 
taken and decided by the Suprême Court of Appeals of Virginia in 
the exercise of its législative f unction of rate-making, the more courte- 
ous course was for the companies aflfected to take the appeals and de- 
lay their applications to the fédéral courts for relief until those appeals 
were decided or the rate-making process was otherwise concluded. 
But it never had held that citizens whose property had been and was 
continually being taken without just compensation, by the putting 
and maintaining in force under sévère penalties of tentative confisca- 
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tory rates during the continuous process of rat-making, were thereby 
deprived of immédiate and plenary relief in the national courts from 
such a patent violation of the fourteenth amendment to the Constitu- 
tion. Such a holding would render citizens remediless in the fédéral 
courts for such a disregard of the Constitution as long as the process 
of rate-making should be continued, and that process might be con- 
tinued indefinitely, nay forever. 

The législative function in rate-making looks to the future and 
détermines what future rates shall be. But when rates, either tenta- 
tive or final, hâve been put and are maintained in actual opération 
under penalty of severe fines, the question whether or not their efïect 
is to take the property of the railroad companies afïected thereby 
without just compensation is a judicial one, conditioned by past or 
présent facts, and the national courts cannot be deprived of jurisdic- 
tion of it by the fact that the process of making the tentative rates 
is yet incomplète. It is as clear a violation of the Constitution, and 
one as promptly remediable in the national courts, to take the property 
of a railroad company without just compensation by the enforced opér- 
ation of tentative rates during the process of their making as by the 
opération of final rates after that process is complète. Railroad com- 
panies that hâve been, are, or will be deprived of parts of their prop- 
erty devoted to the public use of transportation without just compen- 
sation during the continuance of the rate-making process by provisions 
of a State Constitution, or of a state law, or by orders of a state com- 
mission, prescribing tentative rates and putting them in effect during 
the rate-making process under severe penalties, may maintain suits 
for and obtain relief by injunction during the continuance of the rate- 
making process to the same extent that they may after the process 
is completed. Thèse suits were not prematurely brought. 

The railroad companies allège in their bills that, if their earnings 
from other state business be considered, they cannot, so long as they 
are required to maintain a passenger fare of two cents per mile, or 
the freight rates established by the spécial orders of the Commission, 
obtain a fair or reasonable return upon the values of their properties 
devoted to the public use of transportation in Oklahoma. Counsel 
concède that, if thèse freight rates were specified in a schedule pre- 
scribed by a single act or order, this averment would be sufficient. 
But they argue that it is defective, and that it renders the bills demur- 
rable, because the rates were prescribed by about a dozen orders of 
the Commission, made at différent dates, that are stated in the bills, 
between January 30, 1908, and July 22, 1909, and the bills contain 
no allégation that each of thèse orders, taken by itself, is confiscatory. 
In support of this contention they cite Minneapolis & St. Louis R. 
R. Co. V. Minnesota, 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 1151, 
and Northern Pacific Ry. Co. v. State of North Dakota, 216 U. S. 
579, 30 Sup. Ct. 423, 54 L. Ed. 624. 

Each of thèse cases involves rates upon a single commodity, coal. 
The carriage of coal in either Minnesota or North Dakota was but 
a small part of the business of the Northern Pacific Company in thèse 
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States. In the first case the loss shovvn to hâve resulted frotri the 
réduction in the year ending June 30, 1899, was $1,409.72, while the 
freight earnings on the divisions of the road aflfected by the order of 
réduction were over $700,000 during that fiscal year. AU that the Su- 
prême Court decided in thèse cases was : (1) That prdof that if the 
ratés fixed for coal were applied to ail freiglit the Company would not 
■earn sufficient to pay its operating expenses was not enough to estab- 
lish the fact that tbe rates were confiscatory, because the rates upou 
other articles might be sufficiently above the cost of carrying theni 
to ehable thê company to earn a fair return upon its property not- 
withstanding the low rates on coal; and (2) that the évidence in the 
cases was not sufficient to prove that the rates challenged had the effect 
to take the proj>erties of the companies without just compensation. 
There is no ruling or intimation in either of the cases that a séries of 
acts or orders made within 20 months, which together established a 
body of confiscatory rates, is not as unconstitutional and as remediable 
by injunction upon a single averment of its confiscatory effect as a 
schedule of such rates prescribed by a single act or order. 

It is the necessary effect of an established body of rates, not the 
forms or terms or times of the orders that establish it, that détermines 
whether or not it is confiscatory. The rates Under considération af- 
fected 40 per cent, of the intrastate freight business of the companies. 
The necessary effect of the orders establishing thèse rates is the same 
that a single act or order establishing them ail at the same time would 
bave had, and the bills were neither demurrable nor defective because 
théy challenged the entire body of thèse rates, without any spécifie 
allégation that each one of them was confiscatory, by an averment that 
their unavoidable effect was to take the property of the companies 
devoted to the public use of transportation in Oklahoma without just 
compensation. 

Each railroad company was entitled to a fair return upon the value 
of its property in Oklahoma devoted to the public use. What return 
it actually received, and what it would probably continue to receive, 
under the fare and the rates in question, was ascertainable only by 
.finding what percentage of the value of its Oklahoma properties de- 
voted to its intrastate passenger business in Oklahoma and what pro- 
portion of the value of its Oklahoma property devoted to its intrastate 
freight business in Oklahoma the respective net incomes from those 
classes of business were and would be. But the Oklahoma property 
of each of thèse companies was used in conimon to transport passen- 
gers and freight in both Interstate commerce and intrastate commerce ; 
hence it became necessary for the court below, after it had tound the 
value of the Oklahoma property of each of the companies, to divide 
that value on the most équitable and available basis between its Inter- 
state business and its intrastate business and between its passenger 
business and its freight business, and complaint is made that it appor- 
tioned this value on the revenue basis — that, for example, it assigned 
to its intrastate business in Oklahoma such a proportion of the value 
of its Oklahoma property devoted to the public use of transportation 
as the gross earnings of its intrastate business in Oklahoma bore to 
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the gross eamings of ail its business in Oklahoma. The only other 
basis of division that was available under the évidence in this case 
was the ton mile and passenger mile basis — to assign, for example, to 
each company's intrastate business in Oklahoma such a portion of 
the value of its property in that state as the aggregate ton miles and 
passenger miles in the intrastate business bore to the aggregate ton 
miles and passenger miles in ail its business in that state ; and the real 
issue between thèse bases, therefore, was whether the apportionment 
of the value of the property should be made on the basis of the value 
of the use of it, or on the basis of its use without regard to thç value 
thereof. 

The former method seems to be the more reasonable and équitable. 
Capitalization is founded on the worth of use, not on mère use alone. 
The value of property, of investment in every form, is measured by 
the value of its use, not by its use divorced from the value thereof. 
Railroad rates are founded primarily on the worth of the use of the 
railroad machine by the various classes of freight and by the passen- 
gers, and not on the amount of the use only. The rate for hauling a 
ton of merchandise of the first class one mile is not many times the 
rate for hauling a ton of merchandise of one of the lowest classes 
the sarae distance, because the former ton uses the railroad property 
many times as much as the latter, but because the use by the former is 
worth more than the use by the latter. There is no unit of measure- 
ment between ton iniles and passenger miles. The ton mile and pas- 
senger mile basis gives no effect to the pregnant différences between 
classes of loads, or between the distances they are hauled. It is in- 
applicable to the assignment of values to the mail, express, and miscel- 
laneous business. In fact there is no proportioning or measuring rela- 
tion between the various uses of property and its value when no re- 
gard is given to the values of the uses. On the other hand, the values 
of the uses of property, which its gross earnings substantially rep- 
resent, présent a natural and logical basis for apportioning its value 
to thèse uses. 

Cases may indeed be imagined, one of them was suggested by Mr. 
Justice Brewer in Chicago, Milwaukee & St. Paul Ry. Co. v. Torap- 
kins, 176 U. S. 167, 176, 20 Sup. Ct. 336, 44 L. Ed. 417, and many 
others of a similar character hâve been presented in the briefs of 
counsel, in which the results obtained upon this basis from the par- 
ticular facts assumed do not seem to be perfect. But no basis has 
been suggested that produces a perfect resuit. It may be that none 
exists that will produce such a resuit in ail cases. But the facts that 
the ton mile and passenger mile basis has no common unit of measure- 
ment, that it excludes the effect of the différences in the classes of 
freight and in the distances it is hauled, which are reflected in the rev- 
enue basis, that there is no proportioning or measuring relation be- 
tween the value of property and its uses divorced from their values, 
that the revenue basis appeals more persuasively to the reason than 
any other suggested, and has commended itself to the judgment of, 
and has been adopted generally by, the courts upon whom duties of 
apportionment of this nature hâve been imposed in like cases, hâve 
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convinced that the court below committed no error by its use. Ames 
V. Union Pacific Ry. Co. (C. C.) 64 Fed. 165, 179; Chicago, Mil- 
waukee & St. Paul Ry. Co. v. Tompkins (C. C.) 90 Fed. 363, 370; 
St. Louis & S. F. R. R. Co. v. Hadley (C. C.) 168 Fed. 317, 348-352 ; 
Northern Pacific Ry. Co. v. Keyes (C. C.) 91 Fed. 47, 56, 57; In re 
Arkansas Railroad Rates (C. C.) 163 Fed. 141, 142. 

In order to ascertain the net return from the intrastate passenger 
business and from the intrastate freight business of each of thèse 
companies, it was necessary for the Circuit Court to find and deduct 
from the gross earnings of each of thèse classes of business the cost 
of doing that particular class of business. There were many items 
of the cost of doing ail the business of the company in Oklahoma that 
disclosed the class of business ofi account of which they were incur- 
red, and thèse are called "allocated items." But there was a large 
percentage of the cost of doing ail the business of each of the com- 
panies in Oklahoma, like the cost of the maintenance of way and 
structures, which was incurred for the common benefit of its interstate 
business and its intrastate business, and there is no method of dividing 
thèse items of common cost between thèse classes of business which is 
sure to be mathematically accurate. Many methods hâve been and 
still are suggested. The question was : Which was the most équitable, 
the most likely to produce a fair and just division? And upon this 
subject there was much testimony of many witnesses, whose long ex- 
périence in the practical opération of railroads, excepuunai opportu- 
nities for extensive observation, and peculiar knowledge qualified them 
to form and express opinions. The Circuit Court examined ail this 
évidence, considered the arguments of counsel, and adopted the rev- 
enue basis, and assigned thèse items of common cost to the classes of 
business in proportion to the gross earnings of thèse respective classes. 

Counsel now argue that there were other available methods, more 
likely to be fair and just, which they insist the court should bave pre- 
ferred. They now suggest (1) the ton mile and passenger mile basis ; 
(2) the division of the items of common cost in the same proportion 
that the allocated items assigned themselves; (3) the subtraction of 
the aggregate of the items of common cost from the gross earnings 
of ail the business, the division of the balance between the various 
classes of business according to their respective gross earnings, and 
the subtraction therefrôm of the items respectively allocated to thèse 
classes. There is no basis of division that is free from objection and 
criticisra. But the décisive prépondérance of the évidence is that the 
revenue basis is the most Hkely to be just and fair. Much that bas 
been said concerning the use of this basis for the apportionment of 
the value of the property is applicable to its employment for the divi- 
sion of items of common cost. No reasons for the use of either of the 
other bases that seem to us so cogent and persuasive as *-iose given 
by Judge Hook at pages 498, 499, of 177 Fed., for bis adoption of 
the revenue basis bave been called to our attention or occur to us. 
The use of that basis is sustained by many décisions, and it cannot 
be héld to be erroneous or mistaken. Ames v. Union Pacific R. R. 
Co. (C. C.) 64 Fed. 165 ; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
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418, 42 1. Ed. 819; Chicago, Milwaukee & St. P. Ry. Co. v. Tomp- 
kins, 176 U. S. 167, 20 Sup. Ct. 336, 44 L. Ed. 417; Northern Pacific 
Ry. Co. V. Keyes (C. C.) 91 Fed. 47; In re Arkansas Railroad Rates 
(C. C.) 163 Fed. 141; St. Louis & S. F. R. Co. v. Hadley (C. C.) 
168 Fed. 317. 

We corne, then, to the facts of thèse cases ; for a review of the rec- 
ord in the hght of the arguments and briefs of counsel has disclosed 
no error of law in the method pursued, or in the opinion or décision 
of the Circuit Court. From a vast mas s of conflicting évidence, which 
covers more than 1,200 printed pages, nearly 600 of which are fîlled 
with the examination and cross-examination of witnesses, the court 
found that the eflfect of the enf orcement of the f are and rates in ques- 
tion was continually to take the properties of the companies from them 
without just compensation, and that it was its duty to enjoin the con- 
tinuance of this taking during the pend ency of this suit. Counsel for 
the défendants below insist that thèse injunctions should be dissplved, 
because this finding and the court's findings of the respective values 
of the Oklahoma properties of the companies, of the cost of the re- 
spective classes of business of each of them, of the net return derived 
therefrom, and of many of the other constituent facts which led up 
to the ultimate conclusion, are not sustained by the évidence. 

But the granting or withholding of an interlocutory injunction rests 
in the sound judicial discrétion of the court of original jurisdiction, 
and where, as in the case in hand, that court has not departed from 
the équitable principles established for its guidance, its orders may 
not be reversed by the appellate court, without clear proof that it has 
abused its discrétion. High on Injunctions (4th Ed.) § 1696; Hig- 
ginson v. Chicago, B. & Q. R. R. Co., 102 Fed. 197, 199, 42 C. C. 
A. 254, 256; Kerr v. City of New Orléans, 61 C. C. A. 450, 454, 
126 Fed. 920, 924; Thompson v. Nelson, 18 C. C. A. 137, 138, 71 
Fed. 339, 340 ; Société Anonyme Du Filtre Chamberland Sys. Pasteur 
v. Allen, 33 C. C. A. 282, 285, 90 Fed. 815, 818; Murray v. Bender, 
48 C. C. A. 555, 559, 109 Fed. 585, 589; U. S. Gramophone Co. v. 
Seaman, 51 C. C. A. 419, 423, 113 Fed. 745, 749. 

An appeal from an order granting or refusing an interlocutory in- 
junction does not invoke the judicial discrétion of the appellate court. 
The question is not whether or not that court in the exercise of its 
discrétion would make or would hâve made the order. It was to the 
discrétion of the trial court, not to that of the appellate court, that 
the law intrusted the granting or refusing of thèse injunctions, and 
the only question hère is : Etoes the proof clearly establish an abuse 
of that discrétion? Massie v. Buck, 128 Fed. 27, 31, 62 C. C. A. 535. 

The controlling reason for the existence of the judicial power to 
issue a temporary injunction is that the court may thereby prevent 
such a change in the relations and conditions of persons and prop- 
erty as may resuit in irrémédiable injury to some of the parties before 
their claims can be investigated and adjudicated. It is a familiar 
rule of equity jurisprudence that if the questions presented in a suit 
for an injunction are grave and difScult, and the injury to the mov- 
ing party will be certain, great, and irréparable if the motion for the 
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interlocutory injunction is denied and the final décision is în his favor, 
while if tlie décision is otherwise, and tlie injunction is granted, the 
inconvenience and loss to the opposing party will be inconsiderable, 
or probably may be indemnified by a bond, the injunction usually 
should be granted. AlHson v. Corson, 88 Fed. 581, 584, 32 C. C. A. 
12; City of Newton v. Levis, 79 Fed. 715, 718, 25 C. C. A. 161, 163; 
Great Western Ry. Co. v. Birmingham & O. J. R. Co., 2 Phil. Ch. 
597, 602; Glascott v. Lang, 3 Mylne & C. 451, 455; Shrewsbury & 
Ç. R. V. Shrewsbury & B. R. Co., 1 Sim. (N. S.) 410, 426; State v. 
Brailsford, 2 Dali. 402, 1 h. Ed. 433 ; Blount v. Société Anonyme du 
Filtre, 6 U. S. App. 335, 3 C. C. A. 455, 53 Fed. 98; Doolev v. Had- 
den, 38 U. S. App. 651, 20 C. C. A. 494, 74 Fed. 429 : Jenson v. Nor- 
ton, 29 U. S. App. 121, 12 C. C. A. 608, 64 Fed. 662. 

But counsel argue (1) that this rule applies only to cases in which 
the purpose and effect of thè injunctions are to maintain the status 
quo, and thèse injunctions were issued to change it; (2) that the com- 
panies acquiesced in the fare and the rates, and thereby, and by the 
fact that new industries hâve grown up in reliance upon them, they 
are estopped from enjoining them; and (3) that there was no emer- 
gency requiring the issue of the injunctions. Thèse arguments are 
material only on the assumption that the fare and the rates were con- 
fiscatory; for, if they were reasonable and just, ail concède that no 
injunctions should hâve issued. If they were confiscatory, and injunc- 
tions had issued against the enforcement of the constitutional provi- 
sion and the orders which prescribed them before they went into ef- 
fect, upon such opinion évidence as could then hâve been produced, 
they would hâve fallen under and would hâve been sustained by the 
established rule, which has been cited. A fortiori, should they be 
sustained now, when their issue is based on the more certain and 
convincing évidence of the necessary effect of the actual opération of 
this fare and thèse rates during a trial of about two years. 

Again, the opération of the fare and rates was a continuing uncon- 
stitutional taking of the property of the companies from the time they 
were put into effect until their enforcement was enjoined. The com- 
panies' obédience to the provision of the Oklahoma Constitution and 
to the orders that installed the rates was under protest, under the 
penalty of drastic fines for a failure to obey, and was fully justified 
by their situation and the wisdom of an actual test and opération of 
the fare and the rates, in order certainly to détermine and clearly 
to prove their effect. And even acquiescence in past continuing in- 
juries does not estop their victim from enjoining their future con- 
tinuance. One may not escape an injunction against his cutting the 
remainder of the trees on his neighbor's lands, because the latter ac- 
quiesced in his cutting a part of them, nor an injunction against his 
future infringement of his neighbor's patent, because he has long in- 
fringed it with impunity, nor an injunction against his continuing 
trespass upon his neighbor's land, because he has long trespassed with- 
out rebuke. Attorney General v. Eastlake, 11 Hare, 205; McLean v. 
Fleming, 96 U. S. 245, 247, 258, 24 L. Ed. 828; Menendez v. Holt, 
128 U. S. 514, 523,' 524, 9 Sup. Ct. 143, 32 L. Ed. 526; United States 



LOVE V. ATCHISON, T. <fc S. F. ET. CO. 333 

Freehold Ld. & Emigration Co. v. Gallegos, 89 Fed. 769, 773, 32 C. 
C. A. 470, 474; Layton Pure Food Co. v. Church & Dwight Co. (C. 
C. A.) 182 Fed. 35, 41. 

Moreover, in truth, the purpose and effect of thèse injunctions were 
to restore and maintain the status which existed before the uncon- 
stitutional acts of the people and the officers of Oklahoma disturbed 
that status, and thereby to prevent the irréparable injury which the 
companies must otherwise hâve sufifered during the pendency of thèse 
suits, Plenary power is conferred, and the undoubted duty is im- 
posed, upon a court of equity to issue its injunction for such a pur- 
pose. Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania Co., 54 Fed. 
730, 741, 742, 19 L. R. A. 387; In re Lennon, 166 U. S. 548, 556, 

17 Sup. Ct. 658, 41 L. Ed. 1110; Buskirk v. King, 72 Fed. 22, 25, 

18 C. C. A. 418; Pokegama S. P. Lumber Co. v. Klamath River & 
Imp. Co. (C. C.) 86 Fed. 528, 533, 535, 538; In re Arkansas Raiiroad 
Rates (C. C.) 163 Fed. 141, 143, 144. The protests of the companies 
against the fare and the rates and the fourteenth amendment to the 
Constitution constitute ample notice to the officers of the state and 
to the owners of the new industries that sprung up along the rail- 
roads that they could not acquire any right to continuous confisca- 
tory fares and rates by the acquiescence of the companies in a test 
of their actual opération. The companies were not estopped thereby 
from obtaining the injunctions (Southern Pac. Co. v. Interstate Com- 
merce Co., 219 U. S. 433, 31 Sup. Ct. 288, 291-294, 55 L. Ed. — ), 
and no greater emergency than the daily and continuai taking of some 
part of their properties without just compensation during the long 
time that expérience has demonstrated to be necessary to press one 
of thèse rate cases to final decree was required to justify the issue of 
the injunctions. 

The single question remains: Does the évidence clearly show that 
the court below was guilty of an abuse of its discrétion in its finding 
that the necessary effect of this fare and thèse rates was to deprive 
the companies of a fair return upon the values of their respective 
properties in Oklahoma ? This question must be answered in the néga- 
tive. No good purpose would be served by an attempt to recite or 
review the voluminous testimony upon the varions issues which lead 
up to this conclusion. Suffice it to say that this court is unanimous 
in its opinion that the record in this case, not only fails to prove any 
abuse of discrétion by the court below in the issuance of thèse injunc- 
tions, but sustains its findings that the fare and rates in question are 
confiscatory and its orders for the issue of the injunctions. 

Those orders must be afïirmed ; and it is so ordered. 
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UNITED STATES ex rel. DE MENZQ v. EODGERS, U. S. Com'i o£ Immi- 
gration, et al. 

(Circuit Court of Appeals, Tliird Circuit. April 12, 1911.) 

Nos. 14, 1,450. 

1. ALIENS (§ 60*) — RiGHT TO CiTIZENSHIP— STATUTES. 

The right of aliens to acquire citlzenship is statutory, and the lawa 
regulating and restricting such right are not in dérogation of common 
right,, and an applicant for admission must strictly comply with the con. 
ditions imposed by law. 

rEd. Nota — For other cases, see Aliens, Dec. Dig. § 60.*] 

2. Aliens (§ 46*) — Oitizeiîs (§ 9*)— Ohildren or Natuealized Parents — 

Commencement of Citizenship. 

Under Act Mareh 2, 1907, c. 2534, § 5, 34 Stat. 1229 (U. S. Comp. St 
Supp. 1909, p. 440), providing that a child born wlthout the United States 
of alien parents shall be deenied a citizen by virtue of the natnrallzation 
of the parent, taking place durlrig the mlnority of the child, provided 
that the eitizenship of such child shall begin when he begins to réside 
permanently m the United States, untll a niinor child of a naturalized 
parent has begun to réside permanently in the United States, he is an 
alIen, and he cannot begin to so réside if he belongs to a class of aliens 
debarred from entry, and the naturalization of a father will not permit 
his mînor child born abroad, and remaining in the country of his nativ- 
ity uutil after the naturalization, to corne into the United States if pro- 
Mbited from entering by Act Teb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. 
Oomp. St. Supp. 1909, p. 447), èxcluding from admission into the United 
States persons belonging to enumerated classes. 

[Éd. Note. — For other cases, sèe Aliens, Dec. Dig. § 46 ;* Citizens, Cent. 
DIg.'§§ 8-12 ; : Dec. Dig. § 9.*] 

In Error to the District Court.of the United States for the Eastern 
District of Pennsylvania. 

Pétition for habeas corpus by the United States, on; relation of Pas- 
quale De: Rienzo, by his father and next f riend, Domenico De Rienzo, 
against John J. S. Rodgers, United- States Commissioner of Immigra- 
tion, and others, to obtain petitioner's release from custody under a 
déportation order passed by a board of spécial inquiry in immigration 
proceedings. There was a judgment of the District Court (182 Fed. 
274) dismissing the pétition^ and plaintiflf brings error. Aifirmed. 

Joseph Levy, A. L,. G. Hay, and Bernard F. Owens, for plaintiflf 
in error. 

J. Whitaker Thompson, U.. S. Atty., and Walter C. Douglass, Jr., 
Asst. U. S. Atty., for défendants in error. 

Before GRAY and BUEFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. This case arises on an appeal from a de- 
cree dismissing a writ of habeas corpus. On the hearing in the court 
below, it appeared that the relator, Pasquale De Rienzo, was a minor, 
14 years of âge, a native of Italy. He arrived at Philadelphia on the 
steamship Taormina, from Naples, on July 31, 1910. Upon arrivai, 
he was examined by two médical officers of the United States Public 

*For other cases see same toplc & § nvmbsb in Des. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HeaItH and Hospital Marine Service, who certified that he Had "idiocy, 
which condition could hâve been determined by compétent médical 
examination at the port of foreign embarkation." Thereafter, on the 
same day, July 31, 1910, the board of spécial inquîry, constituted in 
accordance with the Immigration Act of February 20, 1907, c. 1134, 
34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447), made a décision, 
based upon the médical certificate, excluding the relator f rom admis- 
sion into the United States. 

It is conceded on this appeal that the décision of the board of spé- 
cial inquiry, based upon the certificate of the examining médical of- 
ficer, was final, not admitting of appeal. A proceeding in the nature 
of an appeal, however, was taken to Washington, and a second méd- 
ical examination was ordered and made, with the same resuit. 

It also appeared that the relator had twice before sought to enter 
the United States and had been excluded as an idiot, once at the port 
of Boston in September, 1905, and again at the port of New York, 
in June, 1909. 

It also appeared that the father of the relator, Domenico De Rienzo, 
was naturalized in Somerset county, Pa., April 12, 1909, and it is by 
reason of the naturalization of the parent, under the provisions of 
section 5 of the Act of March 2, 1907, c. 2534, 34 Stat. 1229 (U. S. 
Comp. St. Supp. 1909, p. 440), that the relator now claims the right 
to enter the country, on the ground that he is thereby invested with 
citizenship and not subject to the opération of the immigration laws. 

The relator was denied admission into the United States, under 
authority of the act of February 20, 1907, entitled "An act to regulate 
the immigration of aliens into the United States," the material pro- 
visions of which are as f oUows : 

"Sec. 2. That the foUowlng classes of aliens shall be excluded from ad- 
mission Into the United States: Ail idiots, imbéciles, feeble minded per- 
sons. * ♦ •" 

"Sec. 17. That the physlcal and mental examination of ail arriving aliens 
shall be made by médical officers of the United States Publie Health and Ma- 
rine Hospital Service. * * • " 

"Sec. 10. That the décision of the board of spécial inquiry, hereinafter 
provided for, based ujwn the certificate of the examining médical offlcer, shall 
be final as to the rejection of allons affected with tuberculosls or with a loath- 
some or dangerous contagious disease, or with any mental or physlcal disa- 
bility which would bring sueh aliens wlthln any of the classes excluded from 
admission to the United States under section 2 of thls act" 

The act of March 2, 1907, is entitled, "An act in référence to the 
expatriation of citizens and their protection abroad." Section 5 of 
this act, under which the relator claims the right to enter the country, 
is as follows: 

"Sec. 5. That a child born wlthout the United States of allen parents shall 
6e deemed a citizen of the United States by vlrtue of tlie naturalization of or 
resumption of American citizenship by the parent: Provided, that such nat- 
uralization or resumption takes place durlng the mlnorlty of such child ; and 
provid«d further, that the citizenship of such mlnor child shall begln at the 
time such minor child begins to réside permanently In the United States." 

It is insisted by counsel for the relator, that the section just quoted 
from the act of March 2, 1907, gave an inchoate right of citizenship 
to the relator, by virtue of which he was exempt from classification 
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as an alien under the provisions of the immigration act of Febfuary 
20,, 1907; that, though he was born abroad and had hitherto re- 
mained abroad, the naturalization of his father during his minority 
gave him this inchpate right, and he could not be prevented from en- 
tering the country, in order to begin a permanent résidence in the 
United States, as a condition précèdent to receiving tlie full citizenship 
conferred by the act. This contention merits, and must receive, care- 
ful considération. 

Prior to the act of March 2, 1907, the law on the subject of such 
citizenship was contained in section 2172 of the Revised Statutes 
(page 1334, U. S. Comp. St. 1901), as follows: 

"The ehildren of persons vvho hâve heen duly naturalized under any law of 
the United States, * * « beirig under the âge of twenty-one years at the 
tniie of the naturalization of their parents, shall, if dwelling in the United 
States, be considered as citizen s thereof." 

Counsel for the United States bas pointed out that, thottgh this 
had been a law from a very early date, and had received judicial in- 
terprétation in other respects, its effect upon classes otherwise excluded 
by the immigration laws appears not to hâve corne before any court 
until after 1900. In 1904, in United States ex rel. Abdoo v. Wil- 
liams, Immigration Commissioner (C. C.) 132 Fed- 894, the question 
came before Judge Uacombe, in the Southern district of New York. 
Two minor children, natives of Syria, arrived at the port of New 
York, and were detained at ElHs Island as persons afiflicted witli tra- 
choma. While they were at the Island, the father took out his final 
papers. In holding that the children were not thereby entitled to ad- 
mission into the country, Judge Uacombe said : 

"The naturalization of the father did not change the status of thèse chil- 
dren. Théy were born out of the limits and jurisdiction of the United States, 
their father at the time of their respective births not being a citizen thereof. 
Therefore, under Rev. St. U. S. § 1993 (U. S. Comp. St. 1901, p. 1268), they 
were born aliens. They were alieus when they arrived hère on July 31, 1904. 
The effèct of their father's naturalization has been carefuUy restricted by 
Congress. * • * It has been repeatedly held that the mère being at Ellis 
Island in the custody of the immigration authorities is not a landing wlthin 
the meaniilg of any provision of the Revised Statutes, and that no landing has 
been effécted untll the immigrant has been passed by the authorities at Ellis 
Island. In re Palagano (C. C.) 38 Fed. 580; Nishimura Ekiu v. U. S., 142 
U. S. 651, 12 Sup. et. 336, 35 U Ed. 1146; In re Gayde (0. C.) 113 Fed. 588. 
Therefore thèse children were not dwelling in the United States when their 
father was naturalized, and his act did not requlre tlie authorities to consider 
them as citizens. Being aliens and Indisputably immigrants, the provisions of 
the exclusion acts apply, and It being pràperly determined that they are wlth- 
in one of the excluded classes, the respondeut has jurisdiction to hold them 
for déportation. The relator relies on In re Di Simone (D. C.) 108 Fed. 942. 
* * * Although the opinion cited is a careful and elaborate one, it is un- 
persuasive to the conclusion that plain, positive and unambiguous provisions 
of statute shouïd be disr^arded, as they necessarlly must be to reach the re- 
suit contended for." 

In Zartarian y. BilHngs, 204 U. S. 170, 27 Sup. Gt. 182, 51 L. Ed. 
428, Zartarian, a subject of the Sultan of Turkey, became a natu- 
ralized citizen qf the United States in 1896. His daughter Mariam, 
born in Turkey; -arrived at BOstoiti in 1905, when 15 years of âge. She 
was found to hâve trachoma, aiid excluded, but the contention was 
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that, by reason of her father's naturalization, she was entitled to ad- 
mission under the provisions of section 2172 of the Revised Statutes. 
In denying this contention, the Suprême Court, by Mr. Justice Day, 
says in the course of the opinion : 

"The limitation to children dwelling In the United States was doubtless in- 
serted in récognition of the principle that citizenship cannot be conferred by 
the United States on the citizens of another country when under such foreign 
.iurisdiction ; and also in déférence to the right of iudependent sovereignties 
to fix the allegiance of those born vvithin their dominions, havhig regard to 
the principle of the eommon law which permits a sovereignty to claim, with 
certain exceptions, the citizenship of those born within its territory, 

"It Is pointed out by Mr. Justice Gray, delivering the opinion In United 
States V. Wong Kim Ark, 160 U. S. 649, 686, 18 Sup. Ct 456, 42 L. Ed. 890. 
904, that the naturalization acts of the United States hâve been careful to 
limit admission to citizenship to those within the lluiits and under the juris- 
diction of the United States. 

"The right of allens to acquire citizenship is purely statutory ; and the 
petitioner's chlld, havlng been born and remained abroad, clearly does not 
corne within the terms of the siatute. She was debarred from euterlng the 
United States by the action of the authorized officiajs, and never havlng le- 
gally landed, of course could not hare dwelt within the United States. Nish- 
imura Eklu v. United States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 
1146. * * * 

"Congress has not said that an alien ehild wlio has never dwelt in the 
United States, comlng to join a naturalized parent, may land when afflicted 
with a daugerous contagions dlsease. As the subject Is entlrely within con- 
gressional control, it is only for the courts to apply the law as they find It." 

The reasoning of this opinion apphes, we think, to the présent case. 
Under the law as it stood in the section of the Revised Statutes re- 
ferred to, children of persons duly naturalized in the United States, 
who were minors at the time of such naturalization, are to be consid- 
ered as citizens, if dwelling in the United States. There was an ob- 
vious ambiguity in the words, "if dwelling in the United States," 
which the décision of the Suprême Court, in the case just quoted from, 
in a large measure removed. This décision was made in January, 
1907. The présent immigration act was passed February 20, 1907, 
and the expatriation act, with section 5 of which we are hère con- 
cerned, was passed March 2, 1907. We cannot agrée with the learned 
counsel for the appellant, that this latter act was passed to cure any 
supposed def ect or hardship pointed out by the Suprême Court in the 
décision referred to. If it had been so intended, we can hardly con- 
ceive that the language would not hâve been more clearly directed 
to the situation as it existed under the prior law, and by clear and 
unequivocal language met the ratio decidendi of the court. It is much 
more probable, if we may accept the history of the act, given by Van 
Dyne in his work on Naturalization, and his account of it is not con- 
tradicted or criticised by the counsel for the appellant, that section 5 
of the act of March 2, 1907, had its origin in the doubts frequently 
expressed as to the meaning of the phrase, "if dwelling in the United 
States." He says : 

"In order that there might be no further doubt as to the meaning of the 
phrase, 'dwelling in the United States,' Congress, in pursuance of the recom- 
mendation of the citizenship commission of 1906, designated by the Secretary 
of State, pursuant to the request of the House Commlttee on Foreign Affairs- 

185 F.— 22 
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(Report No. 4784, 59th Congress, Ist Session) enacted the law of March 2nd. 
1907, section 5 of which provides," etc. 

[ 1 ] As said by Mr. Justice Day, the right of aliens to acquire cit- 
izenship is purely statutory. L,aws regulating and restricting such ad- 
mission are not in dérogation of common right, and there is therefore 
no rule of strict construction to be apphed to thèse statutes as against 
the United States, in favor of one seeking such admission. On the 
contrary, an appHcant for admission to citizenship must show strict 
compHance with the conditions imposed by law upon his admission. 

[2] Under the act of March 2, 1907, citizenship is only conferred 
upon the minor child of a naturalized parent when (or if) he has be- 
gun to réside permanently in the United States. Until then, he is an 
alien, and he cannot begin to so réside if he belongs to a class of 
ahens debarred from entry into the country by the act to regulate the 
immigration of aliens into the United States. The language of Mr. 
Justice Day, in regard to the law then under discussion, may be ap- 
plied with Httle change to the situation under section 5 of the act of 
1907, and it is still true that Congress has never said that an alien 
child, who has never begun to réside permanently in the United States, 
coming to join a naturalized parent, may land, when an idiot, or oth- 
erwise belonging to the excluded classes. 

We must therefore conclude that, under the provisions of that sec- 
tion, the naturalization of the father in the United States, will not 
permit his minor children, born abroad and remaining in the country 
of their nativity until after his naturalization, to come into the United 
States if they are idiots, feeble minded, convicted criminals, afflicted 
with loathsome or dangerous contagions diseases, anarchists, or other- 
wise prohibited from entering the United States by the immigration 
laws thereof. 

The judgment of the court below is therefore affirmed. 



AMERICAN NAT. BANK OF NASHVILLE, TENN., v. MILLER, 
Oomptroller's Agent. 

fClrcult Court of Appeals, Slxth Circuit. March 16, 1911.) 

No. 2,060. 

1. Trial (§ 177*) — Dibbction of Verdict— Motion by Both Pakties. 

Request by eaeli party for peremptory instructions in his favor, unae- 
companied by request for spécifie instructions In case the request for 
dlrected verdict is denied, is an admission by both parties that the évi- 
dence is not in conflict and amounts to a request that the court détermine 
the f acts. 

[Ed. Note.^For other cases, see Trial, Cent. Dlg. § 400; Dec. Dig. § 
177.* ■ ' ■ ■ ■ , 

Opération and effect of motions by both plaintifC and défendant for dli- 
rection bf verdict, see note to Love v. Scatcherd, 77 C. C. A. 8.] 

•For other cases see same topic & § nvmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Trial (§ 178*) — Direction of Verdict— Motion bt Both Parties. 

Where both parties request a directed verdict, and neither requests 
spécifie instructions In case the motion Is denled, tlie court in determin- 
ing the facts Is not required to make formai flndings of fact. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 401-403 ; Dec. Dlg. 
S 178.*] 

3. Banks and Banking (§ 141*) — Ohecks— Payment— Kescission. 

Where a check was offered and received by the drawee bank as a de- 
posit, credited to the depositor's account, and charged to the account of 
the drawer, the transaction constituted complète payment of the check 
and could not be rescinded except for fraud or mutual mlstake. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
347, 348; Dec. Dig. § 141.*] 

4. Banks and Banking (§ 142*)— Deposits—Set-Off— Knowledge of Prési- 

dent— Personal Transactions— Knowledge of Bank. 

Thé président of the M. National Bànk, being largely indebted to It 
on account of clearing house balances against a private bank, which he 
owned, and having a crédit In défendant bank amounting to more than 
$3,000, drew a check on défendant in favor of the M. bank for $3,000, 
which, with certain other items, was received and aecepted toward such 
clearing house transactions. At the time of executing the check, the 
président was hopelessly insolvent and knew it, and on the second suc- 
eeeding day both the private bank and the M. Bank faîled. In the mean- 
time the check had been deposited in défendant bank to the crédit of the 
M. Bank, défendant having no knowledge of the présidents insolvency or 
the fallure of the banks and the proceeds credited to the M. Bank and 
charged to the individual account of the président. HeU that, siiice the 
président in settling the clearing house balances against his private bank 
in part by the check was actlng for hlmself and not in the interest of the 
M. Bank, the latter was not charged with knowledge of his insolvency 
and was under no obligation to inform défendant thereof on presenting 
the check for payment, and hence défendant was not entitled to rescind 
such payment and crédit the presldent's deposlt against Indebtedness to It. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. §§ 410- 
413 ; Dec. Dig. § 142.* 

Knowledge or notice acquired by offlcer or agent pf bank in private 
business or outside scope of duties as affectlng its llabllity, see note to 
McCalmot v. Lanning, 84 C. C. A. 139.] 

In Error to thq Circuit Court of the United States for the Middle 
District of Tennessee. 

Action by A. L,. Miller, as Comptroller's Agent in charge of the 
First National Bank of IVIacon, Ga., against the American National 
Bank of Nashville, Tenn. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

John ]V[. Gaut, for plaintiiï in error. 
Sloss Baxter, for défendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and DENI- 
SON, District Judge. 

KNAPPEN, Circuit Judge. The défendant in error (hereafter 
called the "plaintiff") sued the plaintiff in error. (hereafter called the 
"défendant") for the recovery of a deposit of $3,000 made in the de- 
fendant bank by the First National Bank of Maçon, Ga., of which 
bank the plaintiff has been duly appointed agent under the provisions 
of the national banking act. There was a trial by jury. At the con- 

*For oUier cases see same topic & { number in Dec. .& Am. Cigs. 1907 to date, & Rep'r Indexes 
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clusion 6î the testimony counsel for each party asked the court for 
direction of verdict in favor of such oarty. The court thereupon pro- 
ceeded to find the facts and instruct the jury as to their verdict. The 
facts so found, as supplemented by the "stipulation of àgreed facts" 
presented in open court by counsel for the respective parties, and by 
the undisputed évidence, are, so far as material for présent purposes, 
substantially thèse: 

On May 14, 1904, R. H. Plant was a large stockholder in, as well as 
the président and gênerai manager of, the First National Bank of 
Maçon, Ga. (hereaf ter called the "Maçon National Bank"), and con- 
trolled the policy and management of that bank. He was at the same 
time the proprietor of a private bank doing business at Maçon under 
the name of "I. C. Plant's Son's Bank." Of this latter bank one Hurt 
was cashier and gênerai manager. Hurt was also a director and a 
member of the finance committee of the Maçon National Bank. On 
the date named Plant was insolvent and knew it. He was at the time 
indebted to the Maçon National Bank in a large amount on account 
of clearing house balances. The Maçon National Bank, as well as 
Plant individually, kept open depoSit accounts with the défendant 
bank; Plant having on the date named more than $3,000 therein to 
his individual crédit. At the same time he owed the défendant bank 
$50,000 upon time drafts to his own order, maturing after May 16th, 
"drawn upori and accepted by R. H. Plant doing a banking business 
under the name of I. C. Plant's Son's Bank," and indorsed to the de- 
fendant for value. On the day named (or the day preceding) Plant 
drew his check on the défendant bank in favor of the Maçon National 
Bank for $3,000 and delivered the same, through Hurt, to the Maçon 
National Bank, together with certain other financial items, for the pur- 
pose of discharging a large indebtedness to the latter bank on account 
of clearing house transactions. When this check was drawn and de- 
livered. Plant was not at the Maçon National Bank, but had been ab- 
sent therefrom for several weeks on account of his own sickness, al- 
though "in fréquent if not daily communication with the officers of 
the bank." The court found that Plant "gave no spécifie directions 
in référence to this particular check to the officers of the First Na- 
tional Bank who were conducting his afïairs during his sickness" ; 
that it was "a gênerai custom in the ( Maçon National) bank to iaccept 
and discount any paper that he (Plant) might send to them and to 
crédit upon his account any paper that he might send for the purposes 
of crédit ; but that paper received for the purpose of crédit was gen- 
erally credited by the bank irrespective of any such custom under, the 
gênerai habit to crédit whatever a man would send for the purpose of 
crédit." The check in question was forwarded by the Maçon National 
Bank to the défendant bank on Saturday, May 14th, for deposit, with 
instructions to place the same to the crédit of the former bank. The 
défendant bank received the check on Monday morning, May 16th, 
and pursuant to instructions credited the amount to the Maçon Na- 
tional Bank, and charged the same to Plant's account, notifying the 
Maçon National Bank of this crédit by advice by the night mail of that 
day. Plant's private bank did not open its doors on the morning of 
May 16th. A notice of its closing was posted upon its doors, and was 
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seen by the cashier of the Maçon National Bank as early as 9 o'clock. 
At about 9 :30 a. m. the Maçon National Bank closed its doors, being 
insolvent. At about 11 :45 a. m. of that day a pétition in involimtary 
bankruptcy was filed against Plant. When the check was forwarded 
to the défendant bank by the Maçon National Bank, the latter's officers 
who were conducting its affairs bad no knowledge of Plant's approach- 
ing bankruptcy or even of his insolvency, and no knowledge of his 
indebtedness to the défendant bank, nor did they hâve knowledge of 
such indebtedness at the time the défendant bank credited the check 
to the Maçon National Bank. Whether the actual crédit was given 
the Maçon National Bank before or after the filing of the pétition in 
bankruptcy against Plant does not defînitely appear either from the 
findings or stipulation of agreed facts, or the undisputed testimony. 
The Maçon National Bank did not advise the défendant bank by wire 
or otherwise of Plant's insolvency or of the bankruptcy proceedings 
against him. On May 25th the défendant bank credited back the $3,- 
000 check to Plant's individual account, charging the same to the 
Maçon National Bank (then in the hands of a receiver), upon the 
ground that it had the right to ofïset Plant's deposit account against 
the indebtedness upon the accepted drafts. There was due demand 
for the payment of the deposit to the représentative of the Maçon Na- 
tional Bank, which demand was refused. The court instructed the 
jury that Plant's knowledge of his own insolvency and of his debt to 
the défendant bank was not imputable to the Maçon National Bank ; 
that there was no breach of duty on the part of the Maçon National 
Bank in not advising the défendant bank of Plant's insolvency at the 
time of forwarding the check, nor any breach of duty in not commu- 
nicating to the défendant bank the fact of Plant's embarrassed condi- 
tion after the officers of the bank other than Plant learned of it; that 
the check had been in fact paid by crediting the same to the Maçon 
National Bank ; and that the défendant bank had no authority to re- 
verse the entries and withold the amount of the deposit. The jury 
was accordingly instructed to render verdict for $3,(XX), with interest 
from the date suit was brought. There was verdict and judgment 
accordingly. The défendant excepted to the instruction to find for 
the plaintiff "in any amount," as well as to the instruction to inclua - 
interest in the verdict. A motion for new trial was overruled, and 
this writ of error is brought to review the judgment. 

The défendant insists that the trial judge erred in construing the 
request of counsel for both parties for a directed verdict as a request 
that the court find the facts. Setting to one side the auestion whether 
the right to raise this question bas been reserved by appropriate excep- 
tion, it is clear that the request by each party for peremptory instruc- 
tion in its favor, unaccompanied by request for spécifie instruction in 
case the request for a directed verdict be denied, amounts to an admis- 
sion by both parties that the évidence is not in conflict and to a request 
that the court détermine the facts. Beuttell v. Magone, 157 U. S. 154, 
15 7, 15 Sup. et. 566, 39 L. Ed. 654; Anderson v. Messenger (Sixth 
Circuit) 158 Fed. 350, 353, 85 C. C. A. 468. There was in this case 
no request for spécifie instruction in case the request for directed ver- 
dict was denied. The case is thus distinguished from Minahan v. 
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Grand Trunk W. Ry. Co. (Sixth Circuit) 138 Fed. 37, 42, 70 C. C. 
A. 463; Empire State Cattle Co. v. Atchison, etc., Ry. Co., 210 U. 
S. 1, 8, 28 Sup. Ct. 607, 52 L. Ed. 931; Earmers' & Marchants' Bank 
V. Maines (C. C. A. Sixth Circuit) 183 Fed. 37, 41. The court was 
not, however, required, in our opinion, to make formai findings of f act. 

We are thus limited on this review to the considérations whether 
there is substantial évidence sustaining the conclusions reached by the 
trial court, and whether such conclusions support the verdict, subject, 
perhaps, to the limitation that the verdict should not stand as against 
undisputed évidence inconsistent therewith. 

Assuming, for the purposes of this opinion, that the défendant bank 
had the right, as between it and Plant (or one standing in the latter's 
shoes), upon the discovery of Plant's insolvency to rescind the trans- 
action and so avail itself of the right to set off the deposit in question 
against Plant's debt to the défendant, it is clear that the Maçon Na- 
tional Bank does not necessarily stand in Plant's shoes. The check 
being genuine, and having been oflfered as a deposit and received as a 
deposit, the transaction ainounted to a payment of the check to the 
same extent as if the check had been actually paid in cash to the one 
presenting it and the cash in turn deposited in the account of the one 
so coUecting the check. ■ The transaction is thus complète, and cannot 
be rescinded except for fraud or in case of mutual mistake. National 
Bank v. Burkhart, 100 U. S. 686, 689, 25 L. Ed. 766; Montgomery 
County V. Cochran (Eifth Circ>iit)126 Fed. 456, 460, 62 C. C. A. 70; 
Riverside Bank v. National, Bank (Second Circuit) 74 Fed. 376, 378, 
30 C. C. A. 181, and cases there cited. If, therefore, the Circuit Court 
correctly held that the Maçon National Bank was not boiind by Plant's 
knowledge of his own insolvency and his indebtedness îto the défend- 
ant bank, nor in default for not advising the défendant bank of Plant's 
embarrassed condition at the time it became known to the officers of 
the Maçon National Bank who were then in personal charge of its 
affiairs, it is évident that the plaintifï was entitled to a direction of ver- 
dict in its favor. The doctrine of mutual mistake does not apply. The 
défendant bank made a mistake, and by it lost the opportunity to ex- 
ercise the option whether to pay the check, or to refuse it for the pur- 
pose of offsetting the deposit account against Plant's notes. Had the 
Maçon National Bank known of Plant's insolvency, as well as his in- 
debtedness to the défendant bank, it does not follow that the former 
bank would not hâve taken the check and presented it for payment, 
discharging Plant's indebtedness to it, to that extent, if and when pay- 
ment should be made. 

Coming to the question whether the Maçon National Bank is bound 
by Plant's knowledge of his insolvency and of his indebtedness to the 
défendant bank, we may pass by the suggestion that (regardless of 
this question) the Maçon National Bank was derelict in duty in fail- 
ing to advise the défendant bank of Plant's embarrassed condition. 
We say this because the représentatives of the Maçon National Bank 
who were actively conducting its affairs had no knowledge of Plant's 
indebtedness to the défendant bank, and thus no occasion to consider 
the possible question of set-ofï of Plant's deposit account. We may 
also pass by the suggestion made by défendant that the Maçon Na- 
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tional Bank was bound by Hurt's alleged knowledge Df Plant's in- 
debtedness to the défendant bank. Assuming that Hurt's relations to 
the Maçon National Bank were such as to bind the bank by his knowl- 
edge, it is enough to say that it does not clearly appear by the record 
that Hurt had the knowledge referred to. Such knowledge is Sought 
to be inferred from the fact that he must hâve known that the drafts 
which formed the basis of Plant's indebtedness to the défendant bank 
were outstanding because they were drawn on and accepted by Plant 
as heretofore stated. But this involves a conclusive presumption that 
the drafts were entered upon the books of I. C. Plant's Son's Bank. 
There is no testimony to this effect. On the other hand, it appears that 
the bookkeeping relating to Plant's personal affairs, including his ac- 
count with the défendant bank, upon which the check in question was 
drawn, were kept upon his books at his business office, disconnected 
with either the private bank or the Maçon National Bank. While the 
fact of the outstanding drafts may hâve appeared upon the books of 
the private bank, and sohave been known to Hurt, such fact does not 
expressly appear. 

This brings us to the question whether the Maçon National Bank 
was bound by Plant's knowledge of his own insolvency and of his in- 
debtedness to the défendant bank. It is the gênerai rule that the prin- 
•cipal is held to know ail that his agent knows in any transaction in 
which the agent acts for him. As said by Judge Taft, speaking for 
this court in Thomson-Houston Elec. Co. v. Capitol Elec. Co., 65 
Fed., at page 343, 12 C. C. A., at page 645 : 

"This rule Is sala to be 'based on the principle of law that It Is the agent's 
duty to eommunicate to his principal the knowledge which he has respectlng 
the subjéct-matter of negotlation, and the presumption that he will perform 
that duty.' " 

To this gênerai rule there are exceptions, among others, that the 
agent's knowledge is not that of the principal when the former is en- 
gaged in an attempt to defraud the latter. Thomson-Houston Elec. 
Co. V. Capitol Elec. Co., supra; Niblack v. Cosler (Sixth Circuit) 80 
Fed. 596, 600, 26 C. C. A. 16 ; Yeiser v. United States Board & Pa- 
per Co. (Sixth Circuit) 107* Fed. 340, 345, 46 C. C. A. 567, 53 L- R. 
A. 724. Nor is the agent's knowledge that of the principal when the 
interest or conduct of the agent is such as to make it certain he would 
not disclose his knowledge to his principal. Bank of Overton v. 
Thompson (Eighth Circuit) 118 Fed. 798, 800, 801, 56 C. C. A. 554, 
and cases there cited. In accordance with this principle, the knowl- 
edge of the agent is not imputable to the principal where the agent is 
acting for himself in his ôwn interest, adversely to his principal, be- 
cause: First, in such case he would naturally act for himself rather 
than for his principal; and, second, he would not be Hkely to eom- 
municate to his principal a fact which he is interested in concealing. 
Union Central Ljife Ins. Co. v. Robinson (Fifth Circuit) 148 Fed. 358, 
360, 78 C. C. A. 268, 8 L. R. A. (N. S.) 883. The interest of one deal- 
ing with the principal on his own business is adverse to the interest 
of the principal, and the presumption in such case is that he will not 
disclose anything detrimental to his own interest. Levy & Cohn Mule 
Co. V. Kauffman (Fifth Circuit) 114 Fed. 170, 176, 177, 52 C. C. A. 
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126. ■ Therefore if the transaction ispartly for-the benefit of tl^ie agent,, 
although tlie latter is representing, but not exclusively, the principal, 
there is no presumption that his information derogâtory to his own 
right to transact such business will be communicated to his principal. 
Louisville Trust Co; v. Louisville, N. A. & C. R. Co. (Sixth Circuit) 
75 Fed. 433, 469, 22 C. C. A. 378; Levy & Cohn Mule Co. v. Kauff- 
man, supra; First Nat. Bank v. Tompkins (Fifth Circuit) 57 Fed. 20, 
6 ce. A. 237. 

It appears that on May 13th a national bank examiner was in the city 
of Maçon examining another bank, and that on the 14th the examina- 
tion of the First National Bank of Maçon was begun. It is argued 
from this fact that Plant was acting solely in the interest of the bank 
in adjusting the clearing house balance referred to. There is no direct 
évidence that Plant in adjusting this balance was acting in the interest 
of the bank. On the other hand, it is manifest that he was at least 
equally interested in protecting himself, and was at least equally act- 
ing in his own interest in the transaction in question. He was inter- 
ested not only as président and a large stockholder in the Maçon Na- 
tional Bank, but also as the sole owner of the private bank and as a 
heavy borrower from the Maçon National Bank, being upon paper 
held by that bank to the amount of over $500,000, nearly ail by way of 
indorsement for various corporations with which he was actively con- 
nected and which he financed. Ail the interests mentioned would nat- 
urally be seriously injured by the failure of the Maçon National Bank, 
and were thus ail interested in Plant's ability to adjust the large clear- 
ing house balance due. from Plant's private bank. Over $2,000,000 
of claims were proven against Plant's estate, largely on account of his 
indorsement upon paper of corporations which he represented. Thèse 
conditions make it practically certain that Plant would not hâve dis- 
closed to the First National Bank of Maçon his own insolvency or the 
fact that his deposit account in the défendant bank was subject to be 
set o.ff against a large indebtedness on his part to that bank. There 
is in this case no room for the application of the rule that the principal 
receiving the benefit cannot at the same time repudiate the agency, be- 
cause of the adversary relation hère exifeting and the fact that Plant 
was not even apparently acting solely in the interest of the bank. We 
think there is substantial évidence sustaining the findings of fact made 
by the trial judge, and that the latter support the conclusions of law 
reached by him, and that the undisputed évidence is not inconsistent 
with this conclusion. It follows that the Circuit Court did not err in 
directing a verdict for the plaintiff. 

We are not called upon to consider questions of préférence between 
the First National Bank of Maçon and Plant's estate, which are sub- 
ject to be worked out in the course of bankruptcy proceedings. 

The objection to the inclusion of interest in the verdict seems to be 
based upon the fact that the summons claims but $3,000 damages, and 
that the addition of interest increases the recovery beyond the ad dam- 
num. The commencement of suit was properl};_ treated as a demand 
for the deposit, and interest runs at least from the commencement of 
suit, as the time of such demand. Kaufman v. Tredway, 195 U. S. 
271, 25 Sup- Ct. 33, 49 L. Ed. 190. Even were the objection technj- 
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<;ally good, which we do not décide, there is no merit in it. The déc- 
laration claimed interest in addition to the principal sum of $3,000. 
The exception to the instruction regarding the interest did not point 
out the reason therefor. Had the court been advised of such reason, 
it would hâve been not only proper, but the duty of the court to hâve 
permitted then and there an amendment of the ad damnum clause to 
meet the situation. 

We find no prejudicial error in the record, and the judgment of the 
Circuit Court should, accordingly, be affirmed. 



GLEASON V. THAW. 

(Circuit Court of Appeals, Third Circuit. February 24, 1911.) 

No. 51 (1,371). 

1. PEOPERTT (§ 2*) SUBJECT— Sebvices. 

, Whlle tlie right to labor or to praetlce a profession may be considered 
a property riglit for the purpose of protection, services already rendered 
by one person for another are not "property," for ttie purpose of en- 
largiug or changing the ordinary remédies by which the indebtedness 
therefor may be recovered. 

[Ed. Note. — For other cases, see Property, Dec. Dig. § 2.* 
For other definitlous, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

2. Bankruptct (§ 426*) — Dischakgeable EteBTS— Liabilities tor Pbopeett 

Obtained by Fbaud — "Pbopbety." 

Inducing the rendition of légal services by false représentations is not 
the obtaining of "propertv" by false représentations, within the meaning 
of Bankr. Act July 1, 1898, c. 541, § 17a (2) 30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3428), as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat 798 
(U. S. Comp. St. Supp. 1909, p. 1310), excepting liabilities for property 
so obtained from the provable debts dischargeable in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 787-807; 
Dec. Dig. § 426.*] 

On Pétition for Review of Order of the District Court of the 
United States for the Western District of Pennsylvania. 

In the matter of Harry Kendall Thaw, bankrupt. On pétition to 
revise an order of the District Court. Affirmed. 

Houston, Vrew & Wilson and John B. Gleason, for petitioner. 
Stone & Stone, for trustée. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is a pétition to review, under section 
24(b) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 
[U. S. Comp. St. 1901, p. 3432]), a final order of the District Court of 
the United States for the Western District of Pennsylvania, in bank- 
ruptcy, staying an action brought by the petitioner against the bank- 
rupt. 

The pétition recites the fact that the petitioner, John B. Gleason, 
brought an action in 1908, in the Circuit Court of the United States 

•For other cases see same toplc & i ni;mbeb In Dec. & Am, Digs. 1907 to date, &Bep'r Indexes 
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for the Southern District of New York, which was stayed by the court 
below, sitting in bankruptcy, and upon a pétition for review of that 
order, the same was affirmed by this court (Gleason v. O'Mara, 180 
Fed. 417, 103 C. C. A. 563); that thereupon that action was discon- 
tinued, and another action was commenced in the said Circuit Court 
for the Southern District of New York, on the 8th day of December, 
1909, wherein the petitioner was plaintiff and Henry Kendall Thaw, 
bankrupt, was défendant. The cause of action set forth in this new 
suit is in the same form and based upon the same facts as those set 
forth in the prior suit. It is asserted, however, in the complaint, that 
the services rendered, and for which compensation was sought, were 
property obtained from the said plaintiff by the said défendant by 
false pretenses or false représentations. 

The complainant sets out at great length his interviews with the de- 
fendant, Thàw, in which are alleged to hâve occurred the false prê- 
teuses and représentations by which the plaintiff was afterwards in- 
duced to engage his services for one year as leading counsel for the 
said défendant in relation to the def endant's impending trial under 
indictment for murder. He also allèges that thirty thousand dollars 
was paid to the plaintiff by the said défendant, as his chief counsel, to 
be used in his discrétion for the gênerai purposes of his défense, and 
that out of this sum the plaintiff made certain disbursements, for the 
défendant and at his request, amounting to the sum of $10,115. 

The pétition of Harry K. Thaw, the bankrupt, to the said District 
Court for the Western District of Pennsylvania, in bankruptcy, was 
thereupon preferred, in which, inter alla, it is stated that the debt for 
which said action was brought against him by the petitioner, in the 
Southern District of New York, was one which would be discharged 
by the act of bankruptcy, and that if such suit is not stayed, great 
injury would be done to the said petitioner, and he would be pre- 
cluded from setting up his bankruptcy as a release from said debt. 
Upon the présentation and considération of this pétition, the court 
below, on the 15th day of March, 1910, ordered and directed an in- 
junction, as prayed for, restraining the said Gleason, his agents, etc., 
from taking any further steps or proceeding in said action until the 
question of the discharge of the said Thaw, as bankrupt, be deter- 
mined, or until further orders of the court. 

The pétition for review of this order in matter of law, under sec- 
tion 34 (b) of the bankruptcy act, brings before us the single ques- 
tion, whether the debt sued for in the action brought by the petitioner 
against the bankrupt, in the Circuit Court for the Southern District 
of New York, was a liability for obtaining property by false pretenses 
or false représentations, within the meaning of section 17a(2) of 
the bankïuptcy act, as amended in 1903 (Act Feb. 5, 1903, c. 487, § 5. 
32 Stat. 798 [U. S. Comp. St. Supp. 1909, p. 1310]), providing that 
such liabilities are exceptions to the provable debts from which a bank- 
rupt may be discharged. By the act of 1898, as it originally stood, 
judgments in actions for frauds were made such exceptions, and 
as such would be binding upOn a court of bankruptcy. The amend- 
ment of 1903 changed this language to "liabilities for obtaining prop- 
erty under false pretenses or false représentations," so that debts which 
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are such Uabilities are now excluded f rom the provable debts of which 
the bankrupt may be discharged. While enlarging somewhat the scope 
of such exceptions, this amendment imposed upon the court of bank- 
ruptcy the duty of determining whether the debt sought to be excepted 
was or was not such a liability. The order of the court below is sup- 
ported by a well-reasoned opinion, with which we agrée and to which 
little need be added by this court. 

The very ingenious and forceful argument presented to this court 
by the petitioner for review, is founded mainly upon the proposition 
that: 

"The rlght to command services of the value of $80,000.00 Is property ; the 
services also are property ; the test is value — not degree of intangibillty." 

Several décisions in the fédéral courts, as well as in state courts, 
are cited in support of this proposition. As to thèse, the often re- 
peated observation is pertinent, that the authority of cited décisions 
dépends largely upon the facts and circumstances of the case in which 
they are made. That the word "property" is nomen generaHssimum, 
as asserted by the petitioner, is not to be denied, but no more is it to 
be denied that its meaning may be restricted, not only by the appHca- 
tion of the maxim, noscitur a sociis, but by the purpose for which it 
is used, or by its évident use as a word of art, or by its use in a techni- 
cal sensé. The very generahty of the word requires restriction, ac- 
cording to the circumstances in which it is used. In some judgments, 
as well as in some obiter dicta, the word "property" has been made 
to cover, by a sort of rhetorical flourish, everything tangible or in- 
tangible of which value may be predicated. There are, however, well 
considered décisions of the highest authority, in which, from the 
view point of the particular case, personal rights and liberties are to 
be included within the meaning of the word "property." Thus, a 
man's right to labor, to carry on a lawful business, or to practice a 
lawful profession, may not be taken away from him or be restricted 
by any act of the state not within its police powers, such act being con- 
sidered as a deprivation of property within the constitutional inhibi- 
tion, fédéral or state. So a combination or conspiracy to destroy or 
prevent the carrying on of the business of any person within the pro- 
tection of the law, may be enjoined as a threatened trespass upon a 
property right. Such cases, however, are far from saying that services 
actually rendered under a supposed contract are themselves property, 
which hâve been taken fraudulently from the possession of the one 
who has rendered the service, within the meaning of that word as 
used in the section of the bankruptcy act now under considération. 
It is one thing to say that a man's right to engage or sell his services 
according to his own volition may, for the purposes of its protection, 
be considered a species of property, and quite another to assert that 
services already rendered by one person to another are to be consid- 
ered as property, in order to enlarge or change the ordinary remédies 
by which the debt due from the person to whom such services were 
rendered may be recovered. The right to labor in any calling or pro- 
fession in the future may be considered a property right, for the pur- 
pose of protection, but no right exists as to labor ar services already 
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rendered, and there is nothing to protect, except the right of recover- 
ijig due compensation theref or. In the latter case," nothing has 
been transferred from the, possession of the one who has rendered the 
services to the other, for whom the services were rendered. We must 
not allow ourselves, by a subtie verbal casuistry, to confuse a concept 
of the right to work or render service with the service itself when it 
has been rendered. The right to render labof or service is one thing ; 
the service itself is quite a différent thing. 

It would. serve no goocl purpo.se to discuss ail the cases referred to 
by the petitionër, and wé only remark tliat, undérlying them ail will 
be found the distinction to which we bave just adverted. 

In^Ritchie v. People, 155 111. 98,' 40 N. E. 454, 29 U R. A. 79, 46 
Am. St. Rep. 315, the court held a statute of the state prohibiting the 
employment of females in any factory for more than eight hours a 
day, unconstitutional, on the ground that the right to labor and employ 
labor is a property right, ofi which the citizen cannot bedeprived with- 
out due process of law. ; ■ 

The same was said in Gillespie v. People, 188 111. 176, 58 N. E. 
1007, 52 E- R- A. 283, 80 Am. St. Rep. 176. There, a law making it 
criminal for an employer to attempt to prevent his employés from 
joining labor unions, or to discharge them because of their connection 
with labor unions, was held unconstitutional, as being in contravention 
of the guaranty that no person shall be deprived of life, liberty or 
property, without due process of law. 

Ex parte Steinman & Hensel, 95 Pa. 220, 40 Am. Rep. 637, also 
referred to by the petitionër, states merely that the office of attorney 
at law is his property, of which he cannot be deprived, unless by the 
judgment of his peers and the law of the land. This décision, of 
course, was concerned with the enforced deprivation of the right gen- 
erally to practice a profession in future, and no more than any of the 
other cases cited by the petitionër does it est^blish his proposition, that 
services already rendered are a species of property that hâve been 
transferred from the owner to another person, and that in the case 
before us, they hâve been obtained by the transférée under false pre- 
tenses. 

The language used in the seventeenth section of the bankruptcy act, 
to which we hâve already referred, by which liabilities for obtaining 
property by false pretenses are exempted from the provable debts dis- 
charged in bankruptcy, are the usual and most gênerai words for de- 
scribing a spécifie crime. Their use in this connection dates back as 
far as the Statute of 30 George II, c. 34 (1757), and they hâve since 
then, so far as they define the crime, remained unchanged. 19 Cyc. 
387. The same language, in substance, has been used in the statutes 
in this country, and where departed from, it is only by way of enumer- 
ation of certain kinds of property that may be included under the 
gênerai désignation. Thèse enumerations ail refer to substantive 
things — to a res — and in no case to which our attention has been called 
is anything included in the enumeration which approaches, in its de- 
scription or définition, services rendered. Certainly under no proper 
and strict administration of the criminal law could any one be indicted 
under the gênerai language of obtaining property under false pre- 
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tenses, on the ground that services, whose performance has been in- 
duced by a false pretense, are property, within the meaning of the act. 
We bave no difficulty, therefore, in affirming the order of the court 
below. 



AUDIT CO. OF NEW YORK v. CITY OF LOUISVILLE et al. 

(Circuit Court of Appeals, Sixth Circuit. February 7, 1911.) 

No. 2,059. 

1. Appeal and EEiiOR (§ 184*) — Jueisdiction— Adéquate Kemedt at Law— 

WaIveb of Ob.tection. 

Objection to jurisdiction in equity on the ground of adéquate remcdy 
at law, uuless the case is without color of équitable jurisdiction, is waived 
if not raised in the trial court and will not be considered by an ap- 
pellate court on its own motion. 

[Ed. Note. — For other cases, see Appeal and Eirror, Cent. Dig. §§ 1179- 
1183; Dec. Dig. § 184.*] 

2. Municipal Corporations (§ 57*)— Powebs and Functions— Acts Relat- 

IK,G TO Municipal Pbopebty. 

\\Tiere a city is exercising the rights of a proprietor In the management 
of its property, its powers are not so strlctly limited as when acting in 
Its governmental capacity, but its council and offlcers resemble the di- 
rectors and officers of a private corporation, and In large degree the pow- 
ers of thèse agents and the responsibility of the city for their acts are 
governed by the rules applicable to private corporations. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
144, 148 ; Dec. Dig. § 57.*] 

3. Municipal Corporations {§ 214*) — Conteacts— Powers of Council. 

A city had for several years owned ail of the stock of a private water 
Company whlch had been purchased from its sinklng fund, and, as a 
preliminary step to the formai taking over of the property and operating 
it as a city department, its council by a joint resolution directed an in- 
vestigation of the Company and authorized the employment of experts 
and accountants for the purpose. Eeld that, although such action in- 
volved the expenditure of moriey raised by taxation, it was not govern- 
mental, but was the act of a proprietor with respect to property acquired 
for business and not governmental purposes, and that as such the déléga- 
tion of authority by the resolution to the mayor and a commission to 
contract for the work directed to be done was within the powers of the 
council. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
588 ; Dec. Dig. § 214.*] 

4. Municipal Corporations (§ 214*) — Contracts— Ratification. 

Such contract was furthermore validated by ratification where, after 
It was reported by the mayor, and at his request, the council by formai 
ordinance appropriated a sum of money for the payment of the llability 
thereby incurred. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. i 
688 ; Dec. Dig. § 214.*] 

6. Municipal Corporations (§ 217*) — Conteacts— Validitt. 

Under a provision of a city charter that "ail officers or agents of the 
city In any of its departments not herein required to be otherwise elected 
orappointed shall be elected or appointed in such mauner as may be 
prescribed by ordinance," where the council by resolution authorized the 
mayor to appoint two commissioners and to employ clérical, accounting, 
and expert assistants to Investigate and audit the afCairs of a private 

*For other cases see same topic & S kumbsb in Dec. & Am. Digs. ld07 ta date, & Rep'r ludezek 
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water Company, the capital stock of which the city had purchased, a 
contract made wlth an audit company to furnish sucti assistance, signed 
by tbe mayor, was not Invalld because tliere was no ordinance prescribing 
tlie mode of appointment of thè commissioners. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. f 
376 ; Dec. Dlg. § 217.*] 

6. Municipal Corporations (§ 867*) — Contracts Cebating Indebtednbss— 

constitutional provisions. 

Oonst. Ky. § 157, which provides that "no city » * * shall be au- 
chorlzed or permitted to become indebted in any manner or for any 
purpose to an amount exceedlng in any year the income and revenue pro- 
vided for such year without * * • an élection » ♦ » and any in- 
debtedness contracted in violation of thls section shall be vold," is to be 
construed wlth référence to the time of contracting the indebtedness, 
and not with référence to the time when authorlty may hâve been given 
to an offlcer to contract an indebtedness at a future time, which authorlty 
mlght or mlght not be exercised. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1841 ; Dec. Dig. § 867.» 

Constitutional and statutory limitations of municipal indebtedness, see 
note to City of Helena v. Mills, 36 C. C. A. 6.] 

7. Municipal Corporations (§ 868*)— Conteacts— Statutoet Peovisions. 

Â provision of a city charter that "no executive board, officer or em- 
ployé thereof shall hâve the power to blnd the city by any contract or 
agreement or in any other way to any extent beyond the amount of mon- 
ey at the time already approprlated for the purpose of the department 
under the control of said board" Is a limitation on the powers of the ex- 
ecutive boards and ofBcers and bas no application to a contract made by 
the council through a speclally authorlzed offlcer. 

[Ea. Note. — For other cases, see Municipal Corporations, Cent. Dlg. i 
1842; Dec. Dlg. § 868.*] _ 

8. Municipal Corporations (i 214*) — Conteacts — Constitutional Provi- 

sions. 

Const. Ky. § 162, providing that no city "shall be authorlzed or permit- 
ted tx) pay any clalm created agalnst it under any agreement or contract 
made without express authorlty of law," does not render invalld a con- 
tract of employmeut made by express authorlty of a city council acting 
wlthin its conceded powers. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
582-588; Dec. Dlg. § 214.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Kentucky. 

Suit in equity by the Audit Company of New York against the 
City of IvOuisville and others. Decree for défendants, and complain- 
ant appeals. Reversed. 

The Loulsvllle Water Company, a private corporation, was the source of 
water supply for the city. The city invested some of its sinking f und accumu- 
lations in the stock of the Water Company, and later, in the same manner, be- 
came the owner of ail the stock of the Water Company. Thls last situation had 
continued for 16 years, when, in 1906, the Législature passed an act providing 
for the création of a water department in the city government, and the tak- 
ing over of the property of the corporation. Acts 1906, c. 16. Pending such tak- 
ing over, and on August 27, 1907, the clty's gênerai council, which is composed 
of two houses, a board of aldermen and a board of council, passed, in each, 
a joint resolution dlrectlng an investigation of and report upon the affairs of 
the Water Company, and for that purpose authorizlng the mayor to appoint 
a commission of two members and to employ clérical, accounting, and expert 

*For other cases see same toplc & § numbbb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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assistants. On September 3, 1907 (but with the recited date, August 31st), the 
mayor and the two commlssloners appolnted by him entered into a eontract In 
wrlting wlth the Audit Company, by whlch It was employed to make such In- 
vestigation and report. It agreed to do the work rapidly by employlng a 
large number of assistants, and by the eontract It was to recelve a stated 
per dlem for each one of Its employés engaged ; the per dlem varylng accord- 
ing to the position of the person employed. It was also to recelve the travel- 
Ing and hôtel expenses of Its employés. The Audit Company began Its work 
on September 3d, and by the mayor's direction Its Investigation covered a 
perlod of 17 years. It employed thereln an assistant manager and a chief ac- 
countant and a force of 35 aecountants and stenographers. They worked 
contlnuously, night and day, in shlfts, and completed their Investigation and 
report on November lOth. 

For thèse services and some later Items, the Audit Company rendered an 
itemlzed bill of about $38,000, made up of about $27,000 for the per diems, and 
about $11,000 expenses. The clty, upon the grounds hereinafter stated, re- 
fused to pay, and the Audit Company filed its bill asking to reform the eon- 
tract by changlng the stated date, August 31st, to the true date, September 
3d, and asking, in connection wlth such reformation, a money decree for the 
amount elalmed. On final hearing, the bill was dismlssed, and complainant 
appeals. 

J. S. Auerbach, Charles H. Tuttle, and W. W. Crawford, for ap- 
pellant. 

C. B. Blakey, for appellees. 

Before SEVERENS and KNAPPEN, Circuit Judges, and DENI- 
SON, District Judge. 

DENISON, District Judge (after stating the facts as above). The 
subject of the jurisdiction of a court of equity should not pass with- 
out notice. It might seem that, in an action at law upon the eontract, 
the true date could be shown, and so the légal remedy would be ad- 
équate. District of Columbia v. Camden, 181 U. S. 453, 461, 31 Sup. 
Ct. 680, 45 L. Ed. 948. It was complainant's theory that the date was 
not, as often, immaterial, but was an important and perhaps control- 
ling fact, because August 31st and September 3d were in différent 
fiscal years, and obligations incurred during one year must be within 
the tax limit for that year. Défendant, by gênerai demurrer, raised 
the point that the "bill was without equity," but not specifically that 
the légal remedy was adéquate. The district judge, overruling the 
demurrer, considered the importance of the true date as bearing on 
the right to reform in equity, but did not consider, and, apparently, 
did not hâve brought to his notice, the more determinative question 
whether the true date could not be shown at law just as well as in equi- 
ty. In the final decree, the court declared the existence and the materi- 
ality of the mistake and a reformation of the eontract. In this court, 
défendant has not, by brief or oral argument, urged the lack of équita- 
ble jurisdiction as any ground of supporting the decree dismissing the 
bill. 

The reason of the rule, which requires the objection of adéquate 
légal remedy to be raised before proceedings hâve been had which 
would be unnecessary if the objection was good, would seem also to 
require it to be maintained at every stage of the case where it might 
be controlling, and we regard the def endant's action hère as tanta- 
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mount to a waiver ; nor is the case so "plainly unsuitable to the ex- 
ercise of the jurisdiction of a court of equity" nor so wholly with- 
out "color of équitable jurisdiction" as to justify this court, after such 
waiver, and on its own motion, in affirming the decree upon this 
ground^ Toledo, etc., Co. v. Computing, etc., Co. (Sixth Circuit) 142 
Fed. 919, 923, 74 C. C. A. 89; Warmath v. O'Daniel (Sixth Circuit) 
159 Fed. 87, 91, 86 C. C. A. 277, 16 L. R. A. (N. S.) 4H. 

Before considering the city's various reasons for deuying liability, 
it is to be noted that the contract was one which the gênerai council 
had full power to make. No question of ultra vires, in the broad sensé 
of that phrase, is involved. The objections to be considered go only 
to the manner of exercising or the conditions précèdent to exercis- 
ing. an admitted power. 

It also beçomes important to classify the joint resolution as being, 
on the one hand, governmental, or, on the other hand, proprietary, 
because différent rules of validity are applied to the two classes of mu- 
nicipal action. The gênerai rule is well established that, where a city 
is exercising governmental powers, it is closely limited, and clear au- 
thority for each such action must be found in the controlling gênerai 
or spécial law of the state, but that, when it is exercising the rights 
of a proprietor in the management of its property, its council and of- 
ficers resemble the directors and officers of a private corporation, and, 
in large degree, the powers of thèse agents and the responsibility of 
the city for their acts are governed by the rules applicable to private 
corporations. South Garolina v. U. S., 199 U. S. 437, 463, 26 Sup. 
Ct. 110, 50 L. Ed. 261 ; Pike's Peak Co. v. Colo. Spgs. (Eighth Cir- 
cuit) 105 Fed. 1, 11, 44 C. C. A. 333 ; Henderson v. Young, 119 Ky. 
224, 83 S. W. 583. 

Whatever may be the situation since the city, in 1908, formally 
took over the Water Company, and made it a city department, the 
city's action of 1907, now under considération, was clearly of the pro- 
prietary character. As a proprietor, it had owned, for 17 years, the 
capital stock of a private corporation, and it was considering chang- 
ing the form of management. It desired to hâve full information 
about its property, in order to know the présent value and to learn 
what, if any, spécial facts in its history, required action. For this 
purpose, it desired an investigation and audit, and employed experts 
for this purpose. We find nothing whatever governmental in this 
action, and whèther it be treated as an investigation of property which 
the city had long owned, or an inquiry into property the purchase of 
which was under considération, in eitlier case it was the act of a pro- 
prietor with regard to his présent or prospective property, and has no 
other aspect. 

The Court of Appeals of Kentucky has passed upon the very ques- 
tion, and has directly held that, in its ownership and control of this 
property, through the ownership by the Sinking Fund Commission of 
the Water Company' s capital stock, the city of Louisville was acting, 
in its private, and not in its governmental, character. This conclusion 
lias been stated in three cases, one of which considered the act of 
1906. Clark v. Louisville Water Co., 90 Ky. 522, 14 S. W. 503 ; Louis- 
ville V. McAteer, 81 S. W. 698, 36 Ky. Law Rep. 425, 1 L. R. A. 
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(N. S.) 766; Bell v. Louisville, 32 Ky. Law. Rep. 700, 106 S. W. 
862. 

The fact that the money to be expended was money raised by tax- 
ation cannot be controlling. We are concerned with the character, 
private or governmental, of the disbursing act. Every contract by 
a city to buy property which is not needed for governmental pur- 
poses involves the expenditure of tax money, yet in such cases the act 
of purchase is none the less proprietary. The présent case furnishes 
an illustration, as the money invested by the Sinking Fund Commis- 
sion in the Water Company's stock must hâve been public tax money, 
and this investment has been, in the above cases, held to hâve been the 
act of a proprietor not of a government. 

We proceed then to consider the contract in question from the view 
point that it was within the power of the council and that it pertained 
to the management of the city's nongovemmental property, and, from 
that view point, to examine the city's objections separately. 

1. The first objection is that the joint resolution undertook to del- 
egate to the mayor or to the mayor and commission nondelegabîe pow- 
ers, and the rule of Lowery v. Lexington, 116 Ky. 157, 75 S. W. 
202, and Bowling Green v. Gaines, 123 Ky. 562, 96 S. W. 852, is urged 
in support of the objection. Thèse cases both involved matters per- 
taining to governmental functions, one to the collection of taxes, the 
other to the construction of sewers; and to a délégation of such pow- 
ers by a municipal corporation the strict rule of prohibition applies. 
On the other hand, duties of an administrative character, and esps- 
cially when pertaining to the management of the city's privately held 
property, are not within the rule nor the reason of the rule that for- 
bids délégation. Dillon on Munie. Corp. (4th Ed.) vol. 1, p. 156; 
and see cases cited above re distinction between classes of powers. 
On thèse principles, we see no reason why the council could not au- 
thorize the mayor alone, or with associâtes, to employ clérical or ex- 
pert help for the purpose in question. 

This objection is further answered by an application of the prin- 
ciples of ratification. An imperfectly performed governmental act can 
perhaps be ràtified only by observing the strict conditions essential in 
the first instance; not so where the act in question is of the pro- 
prietary character hère involved; and a sufficiently clearly expressed 
intent to approve and ratify would cure any lack of power in the orig- 
inal délégation. It appears, by the undisputed testimony, that on Sep- 
tember 3d the mayor explained to the finance committee of the council 
the necessity that the expense of this examination should be provided 
for, and requested that $25,000 should be set apart for that purpose; 
that thereupon the customary and the then contemplated appropriation 
of $5,000 for incidental expenses for the quarter then commencing 
was raised to $30,000; that this appropriation was given fuU effect by 
formai ordinance finally passed on September 13th; that the purpose 
of increasing the appropriation "was understood by the city adminis- 
tration and by the finance committee and by the members of both 
boards, and was published in f ull in the newspapers at the time" ; and 
that on October 29th the mayor sent to the council, in writing, a 
statement that the Audit Company had 28 men employed upon this 
185 F.— 23 
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work, and that ît would be continued until the lOth of November. 
From the silence of the council after this communication, and from 
its action in making an appropriation to meet the expense of this con- 
tract, we think a ratification sufficiently appears. If, when making the 
appropriation, it knew the détails of the contract, the conclusion of 
ratification would be inévitable, and it is not less so if the council knew 
only that the mayor had employed the Audit Company under a con- 
tract of this gênerai character and if it failed to get ail détails only 
by not asking for them. 

2. The next objection is that section 2780, Ky. St. (Russell's St. § 
668) requires that "ail officers or agents of the city, in any of its de- 
partments not herein required to be otherwise elected or appointed, 
shall be elected or appointed in such manner as may be prescribed by 
ordinance"; that by section 2777 (section 565) an interval of a day 
must elapse between the action of the two houses of the council upon 
an ordinance; and that, as the joint resolution was passed by both 
houses the same evening, it could not hâve validity as an ordinance, 
even if its form as a resolution could be disregarded. 

Observing that the nature of the employment was not changed by 
giving to the persons to be employed the dignified name of "commis- 
sioners," and that, as they were chôsen for a spécifie and temporary 
purpose, there was no occasion to "prescriBe" by permanent ordinance 
"the method of their appointment," it is not clear that the section has 
any application to the commissioners themselves (Lowry v. City of 
Lexington, 113 Ky. 763, 772, 68 S. W. 1109) ; but it is not necessary 
to décide whether the commissioners, as to some of the duties imposed 
on them personally, might be considered "officers or agents" within 
this provision. The contract with the Audit Company dérives its va- 
lidity from the action of the mayor, not from the signatures of the 
commissioners. By the terms of the resolution (section 2), the mayor 
is authorized: (1) To appoint and employ the commissioners; and 
(3) to employ such other persons as may be necessary to render as- 
sistance. The commissioners co-operate in determining whether as- 
sistance, and how much assistance, is necessary; but the act of em- 
ployment is the act of the mayor, and the mayor is, certainly, not an 
"officer or agent" within this section, because his élection is elsewhere 
specified. 

A further answer to this objection is found in the proprietary char- 
acter of the act in question. The limitations of the section do not 
apply to agents of the city in its proprietary character. 

3. The third objection is based on the Kentucky Constitution which, 
by section 157, déclares that: 

"No city * • * shall be authorized or permitted to become Indebted, 
in any manner or for any purpose, to an amount exeeeding, in any year, the 
income and revenue provlded for such year, without * * * an élection, 
* * * and any indebtedness eontraeted in violation of this section shall 
be void." 

We think it clear that this prohibition is to be construed with réf- 
érence to the time of contracting the indebtedness, and not with réf- 
érence to the time when authority may hâve been given to an officer 
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to contract an indebtedness at a future time, which authority might or 
might not be exercised. The contract in this case was not made until 
after the commencement of the fiscal year, September 1, 1907, and it 
was not for an amount exceeding the income and revenue provided 
for that year. It is true the resolution authorizing the contract to be 
made was passed during the previous year ; but this resolution did not 
create nor purport to create any indebtedness or liability, and no iiabil- 
ity of the character herein involved could come into existence until the 
mayor acted by making a contract of employment. The déclaration of 
intention to charge the revenues beginning September Ist, the making 
of the contract on September 3d, and the ratification of September 3d 
and of September 13th, ail support the conclusion that the liability 
should be considered as having been created in the later period. We 
find nothing in any of the Kentucky décisions cited which is inconsist- 
ent with this construction of the constitutional provision. In Ramsey 
v. Shelbyville, 119 Ky. 180, 83 S. W. 116, 1136, 68 L. R. A. 300, the 
ordinance, although it did not take effect until a future date, did create 
ipso facto a definite, fixed obligation to become due through the séries 
of later years. So, Knipper v. Covington, 109 Ky. 191, 58 S. W. 498, 
and Beard v. Hopkinsville, 95 Ky. 239, 24 S. W, 872, 23 L. R. A. 402, 
44 Am. St. Rep. 322, hâve to do with contractual obligations presently 
incurred but the maturity of which is postponed ; and they hold only 
that the constitutional provision cannot be avoided by making the 
debt payable in the future. They do not hold that a city cannot make 
a continuing plan or give continuing authority which will be operative 
in future years upon the revenues of each year to the extent that it 
first becomes a contract liability during such year. 

4. The next criticism is that no appropriation for the expenses in- 
volved in the contract had been made before the contract was exe- 
cuted; and to support this objection section 2820 and section 2821 
(Russell's St. §§ 604, 605) are cited. Section 2820 is as follows : 

"No executive board, officer or employé thereof shall hâve the power to 
bind the city by any contract or agreement or any other way to any extent 
beyond the amount of money at the tlme already appropriated for the pur- 
pose of the department under the control of sald board." 

Section 2821 makes it an offense punishable by fine and imprison- 
ment for any city officiai to attempt to bind the city by contract to 
any extent beyond the amount of money at the time appropriated by 
ordinance for such purpose and remaining unexpended. 

Section 2820 seems plainly to refer only to the act of an executive 
board or its représentatives, and is for the purpose of compelling the 
boards to keep within their appropriations; it does not hâve any réf- 
érence to the acts of the gênerai council. The same considération 
makes section 2821 irrelevant, as it relates to the àct of a city officiai, 
acting within the scope of his ordinary powers, and does not bear upon 
the power of the gênerai council, acting itself or acting by the hand of 
a specially authorized city officiai. 

If we look for the limitations upon the powers of boards and offi- 
cers carrying on the regular business of the city, we find the limitations 
in thèse two sections ; but the only limitation upon the city itself and 
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iipon the gênerai council as its représentative is found in section 157 
of the Constitution. 

5. The city' relies upon section 162 of the Kentucky Constitution, 
which provides that no city "shall be authorized or permitted to pay 
any ' claiiïi created against it under any agreement or contract made 
without ■ express authority of lavv." 

• The conclusions which we hâve reached, to the effect that this con- 
tract 'wâs duly made pursuant to the action of the gênerai council, and 
that' sikch" action and such contract are not open to any of the objections 
urgeid against them, taken jn connection with the concession that the 
generâr council did hâve full power to make such a contract, lead to 
the conclusion that it is supported by "express authority of law." 

It follows that the complainant is entitled to a decree for the amount 
earned under its contract. We will not undertake to décide what 
number of days' service and by what persons was reasonably neces- 
sary for the performance of the obligations of the Audit Company 
under the contract, nor what amount of expenses was reasonably nec- 
essary. Wc think the court below should first consider thèse ques- 
tions. It may dispose of them upon the présent record, or it may 
think proper to take additional proofs and hâve a further hearing be- 
fore a master or before the court. 

The decree below will be reversed, with costs of appeal to appellant, 
and the record remanded for proceedings in accordance with this 
opinion. 



NOTE. — The following Is the opinion of Evans, District Judge, in the Cir- 
cuit Court: 

EVANS, District Judge. The complainant, by this action in equity seelcs: 
First, the reformation in respect to its date of an agreement In writiug made 
with' the défendant, upon tlie ground that by the mutual mistake of the par- 
ties It was dated August 31, 1907, when In fact it was made on Septeuiber 3, 
1007, and should bave borne that date; and, second, the enforcemeut of the 
contract when so reformed. The blU allèges that: 

"By an act of the General Assembly of the Oommonwealth of Kentucky, ap- 
proved ïlarch 6, 1906, cities of the flrst elass, to which said défendant city 
of Louisville belongs, owning waterworks or the capital stock of corporations 
operating same-, as above descrlbed, were authorized to take unto itself tlie 
management of such enterprises, and, in pursuance of said act, said défendant 
city of Louisville did make radical changes in the management of said wa- 
terworks and install an entirely new set of ofiicers to operate said water- 
works, but said property was not flnally transferred to said défendant city 
of Louisville, untll a joint resolution of the gênerai council of said city was 
approved on. July 14, 190S." 

With this condition of affalrs existing, the gênerai council of the city of 
Louisville, In joint session, passed a résolution which was thereafter on 
August 27, 1907, approved by R. W. Blngham, the then duly appointed and 
qualified mayor of said défendant city. Said resolution was as follows, to 
wit: 

"Joint resolution of the board of council and board of aldernien, constitut- 
ing the gênerai council of the city of Louisville, providlng for an exaniination 
of and report upon the aiïairs and accounts of the Louisville Water Com- 
pany, and the city of Louisville's board of waterworks. 

"Whereas, It is deemed ad vi sable that there shall be an investigation of 
and report upon the affalrs nnd accounts of the Louisville Water Company 
for such a number of years past as, in the judgment of the mayor and of the 
commissioner hereinafter appointed, may be dêemed proper: 
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"Now, therefore, be It resolved by the général council of thecity qt Louis- 
ville as follows, to wit: 

'■Section 1. That tbere shall be an examination of and report to the gênerai 
couucil of tbe clty of Loulsville uipn the afCalrs and accounts of the Louis- 
ville Water Company and of the board of waterworks (said Louisville Wa- 
ter Company and board of waterworks to be hereinàfter désigna ted by the 
term 'Company' where the context of this resolution so demands or requires), 
includiug an examination into and report upon — 

"(1) Àll the 'Company' sources and amounts of revenue and receipts of 
whatsoever nature. 

"(2) The disbursement and distribution of such revenue or receipts, either 
through contracts, pay rolls or otherwise. 

"(3) Any and ail acts of said Company, its offlcers, agents or employés in 
the expenditure of nioney incident to the eonduct of its business. 

"(4) The priées eharged to the eitizens of Louisville for water as çompared 
with cost of water to the eitizens of other cities in the United States equally 
favorably situated. 

"(5) The quality of the water so furnished with especial référence to the 
cost thereof as çompared with that furnished in other cities in the United 
States. 

"(6) The cost of the construction of the fllter plant, contracts that hâve 
been niade in relation thereto, and the probable time when it can be put into 
practieal opération. 

"Sec. 2. That the mayor of the clty of Louisville be, and hereby he Is, re- 
quested, authorized. direct ed and empowered: (1) To apiioint and employ two 
persons (hereinàfter termed the Commission) to make such exaniinations and 
report, and to employ such other persons as may be necessary to render 
sténographie, clérical, engineering or other expert assistance to the Commis- 
sion in the prosecution of its labor as, in the judgment of the mayor and 
Commission, may be necessary or proper for the assistance of the Commission. 

"Sec. 3. That the Commission shall hâve full access to ail the books, aç- 
counts, contracts, vouchers, pay rolls and other papers of the Louisville Water 
Company and of the board of waterworks. 

"Sec. 4. That the Commission shall hâve power to examine any officer, 
agent or employé of the Company, or of the city of Louisville, or of any of its 
boards or departments, and to question them eoncerning any matter con- 
nected with the subject of the examination and report, and the failure or re- 
fusai of any one so examined to answer the questions of the Commission 
shall in itself be deemed sufflcient cause for the discharge of such person so 
failing or refusing to answer from the employ of the Company or of the city 
of Louisville, or any of its boards or departments. 

"Sec. 5. That the Commission shall, in its examination, extend back over 
such a period of time in the past as it and the mayor may deera necessary 
to secure full Information for the accomplishment of the purposes of this 
resolution. 

"Sec. 6. The expenses incurred in the employment of the Commission and 
of any other person or persons authorized to be employed hereunder, includ- 
ing any necessary traveling or other expenses, shall, under the direction of 
the mayor, be paid from the 'General Purposes' fund of the next ensuing 
year beginning September 1, 1907, and in the appropriation from such 'Gen- 
eral Purposes' fund of the money sufflcient to defray such expenses. 

"The mayor shall, from time to time, report to the gênerai council his ac- 
tion under this resolution and from time to time, as ealled on by the mayor, 
or by resolution of the gênerai council, said Commission shall report the 
progress that it is making in such examiliation. 

"Sec. 7. If any section or any sentence of this resolution shall he held void, 
that fact shall not afCect any other section or sentence of this resolution, 
it being the intention of the gênerai council in enacting this resolution to 
enact each section and each sentence separately. 

"Geo. F. Allen, C. B. A. 
"J. Geo. Miller, C. B. A. 
"E. B. Kerr. P. B. C. 
".Tohn D. Otter, P. B. A. 
"E. W. Blnghani, Mayor. 

"Approved Aug. 27, 1907." 
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It will be observéd that the complalnant avers in its blll that the gênerai 
councll at a "Joint session" passed the joint resolxitlcn; but by ameudment 
thla phrase Is withdrawn, and any efflect It mlght. hâve had need not be con- 
sidered. The bill also avers that after the passage of the joint resolution the 
mayor "appolnted and employed William Marshall Bullitt and Edward L. Mc- 
Donald, who, with hlmself, were to compose the Commission provided for by 
section 2 6f the joint resolution. Both of sald appointées quallfied as sald 
commissioners and thereafter, wlth the mayor, composed said Commission." 

The bill also avers that "said mayor and Commission, deeming it best to 
secure disinterested services from wlthout the clty of LouisvlUe, on the 3d 
day of September, 1907, entered into a contract In writing with the eomplain- 
ant." The agreement Is then set out as foUows: 

"Pursuant to the joint resolution of Augnst 27, 1907, passed by the gênerai 
councll of the clty of LouisvlUe, appointing a Commission to investigate and 
report upon the affairs of the Louisville Water Company, the Audit Company 
of New York is hereby employed for and on behalf of the clty of Iioulsville 
to make sueh investigation and report, and shall be paid for its work on 
the foUowIng per diem bas! s, plus ail necessary hôtel and travellng expenses. 

"For the chief aceountant in charge, $25.00 per diem ; for each assistant 
acoouhtant, $15.00 per diem ; for each stenogra-pher, $7.50 per diem ; for each 
regular staff englneer, If employed, $25.00 per diem; for the services of the 
Phlladelphla manager, when required, $25.00 per diem ; and for the services 
of the gênerai manager, when required, |25.00 per diem. 

"If spécial englneers do other expert work on Investigation whloh the Com- 
mission may désire to hâve done, they shall be paid for at such rates as may 
be agreed upon by the Commission and the Audit Company, and such experts 
shall assist and give ail necessary information to enable such expert ex;ami- 
nation to be made. 

"The Audit Company of New Yorlt agrées to put a sufflclent number of its 
best and môst experlenced and compétent accountants upon the work so as 
to press it to as speedy a conclusion as possible. The Commission shall hâve 
the right to requlre additlonal men to be put upon the work if it be necessary 
in order to hasten Its completion, 

"The Commission shall hâve the rlght at any time to termina te this con- 
tract. 

"Witness the signatures of the Audit Company of New York by M. V. 
Buck, its Phlladelphla manager, and the eity of LoufsvUle by its Commis- 
sion, and by the mayor, this 31st day of August, 1907. 

"City of Louisville, 

"By William Marshall Bullitt, 
"R. W. Blngham, Mayor, 
"E. L. McDonald. 
"The Audit Company of New York, 
"By Walter Y. Buck, Phlla. Mgr." 

It will be observéd that this agreement la slgned by the mayor as well as 
by the other parties, though it does r^ot appear that the joint resolution con- 
templated that he should be one of the "commission." The "commission," by 
the express provisions of the joint resolution, was to consist of two persons 
to be appolnted and employed by the mayor, and the commission thus consti- 
tuted was authorized to employ such other persons as mlght. In the judgment 
of the commission, and the mayor, be necessary. 

It Is clalmed by complalnant that by the mutual mistake of the parties to 
the agreement it was dated August 31, 1907, when in fact it was intended to 
be dated September 3, 1907, it not having been entered into until that date, 
although one of the persons who slgned it wlthout the présence or knowledge 
of the others had, on August 31st, made the original draft of it. and the 
agreement bore that date only for that reason. The défendant in its answer 
ralses an issue as to the mistake which we will dispose of at the outset. We 
hâve concluded from the testimony that a mutual mistake was made, and 
that it concerned a materlal matter. We therefore hold that the complalnant 
bas shown itself entitled to a reformation of the 'iSBntract to the extent of 
changlng its date from Au.gust 31, 1907, to September 3, 1907. Eegarding it 
as so reformed, we proceed to consider other questions raised. 
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It does not appear that the gênerai couucil of the eity ever approved the 
agreement, or, in any way, passed upon it, or upon complainant's claims un- 
der it, though it is admitted by the answer and distiuctly sliown by the testi- 
inony that a fuH report of the tacts was niade to the gênerai couneil by the 
mayor. Nor was any appropriation ever made to pay the claim arising under 
the agreement. After the agreement was executed, the complainant went 
vigorously to worlc upon the investigation, bringing to it from eastern eities 
a manager, a chief accountant, an engineer, and a force of accountants, ste- 
nographers, etc. (probably 25 or 30 persons in ail), who, for about 70 days, 
worked industriously upon the bocks, accounts, papers, etc., of the Water 
Company, and flnally made an elaborate and detailed report of its condition, 
its property, and its accounts. For this work the complainant computed its 
claim under the terms of the agreement to be $.38,463.94, including therein 
the agreed daily compensation for the persons employed on the work, and 
.')!10,937.13 hôtel bills and traveling expansés — mainly hôtel bills. Judgment 
is asked against the city for $38,463.94, with interest from January 1, 1908. 
The eity, upon varions grounds, urged in its answer, and in the argument con- 
tests the complainant's claim, its validity, and its reasonableness. 

1. For more than half a century previous to the act of March 6, 190C (Sess. 
Acts 1908, p. 52), there had existed a corporation known as the Louisville 
Water Company. For over 12 years the city, through its board of sinking 
fund commissioners, had owned ail of the capital stock of the Water Com- 
pany, and through thèse instrumentalities was secured the performance of 
the great public duty of supplying water for ail municipal purposes, for safe- 
guarding the city against Ares and dangers to the publie health, as well as 
supplying water to the massses of the people for their priva te consumption. 
The net earnings upon the stock in the Water Company, if any, are applied 
to the payment of the liabilities of the city pursuant to various statutory 
provisions. By the act referred to the manner of controlling, managing, and 
operatlng the waterworks was regulate-d in eities of the first class. The pro- 
visions of the act required the mayor to appoint a board of waterworlcs, in 
which was vested, as a body corporate, ail the authority, rights, powers, and 
privilèges of the corporation, including the power of making eontracts, and 
that of suing and being sued. This board, in effect, was charged with the du- 
ties and invested with the powers and rights of the Water Company. The 
city was given the free use of ail the water it needed for public purposes, but 
private consumers were required to pay a reasonable rate for the water they 
used. The board of waterworks was to collect the rates due and pay ail its 
obligations, etc., etc. It was also authorized to borrow money and to issue 
bonds. The gênerai couneil of the city was given power to fix, by ordinance, 
reasonable terms and conditions upon which the board of waterworks might 
exercise its rights to eut the streets. In short, the new corporation named the 
Board of Waterworks was to take the place of the Louisville Water Company. 
By its express terms the act became effective on the date of its approval, to 
wit, March 6, 1906. Louisville is the only city of the flrst class in Kentueky. 
and therefore the act operated upon it alone. For some reason not clearly 
disclosed (though we may imagine that it was for the purpose of ascertaining 
whether it should exercise any right of élection the city might hâve), the act 
was not in fact put into full opération until a Joint resolution of the gênerai 
couneil was approved on July 14, 1908, which, in effect, formaily transferred 
to the board of waterworks the property of the Water Company. It is 
claimed that it was to euable the city intelligently to understand the situa- 
tion before it aeted that the joint resolution for appointing a commission to 
make an examination, approved August 27, 1907, was passed by the gênerai 
couneil. This view necessartly treats the act of March 6, 1906, as an enabling 
act, rather than otherwise. But however we may view the act from that 
standpoint, by its express terms in section 5 it was provided "that nothing 
in this act shaU in any way afCect the provisions of subsection 18 of section 
3010 of the Kentueky Statutes, which adds the stock owned by eities of the 
first class in its waterworks company to the resources of the sinking fund of 
such city." Suhsection 13 of section 3010 (RusseU's St. § 885) is as foUows: 

"There shall be added to the présent resources of the sinking fund of said 
city the stock owned by her in the Louisville Water Company. The commis- 
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sioners of the sinking fund sliall hâve the iJower to purchase from individuals 
holding the same the certlflcates of stock held by sald individuals in the Lou- 
isville Water Company, and when so purcliased shall be held by said commis- 
sioners as a part of the sinking fund of said city." 

In subsectiou 1 of the same section (section 87;ï) it is provided: 

"The sinking fund to pay the bonded debt of the elty is hereby continued 
as now established by law, and shall conslst of the mayor, the président of 
the board of aldermen for the time being, and tliree persons to be chosen on 
joint ballot, as hereinafter directed, and they and their successors in office 
shall continue to coustitute tUe 'commissioners of the sinking fund of the 
city of Loulsville,' and by that name shall continue to hâve corporate powers 
and existence, may sue and be sued, and do and perform ail things necessary 
to exécute the duties required and powers given them by thls act." 

And by subsection 8 (section 880) It is provided that "the sinking fund shall 
be under the control and management of the commissioners of the sinking 
fund, and shall he held and sacredly nsed for the payment of principal and 
Interest of the bonded debt of the elty." 

It wlll thus be seen that while the city could, through the power of élection 
or appointment of their ofHcers, in large measure control the afCairs of the 
commissioners of the sinliing fund as well as those of the Louisville Water 
Company, the interest of the elty in the latter was made one of the resources 
of the sinking fund. The act of 190(> authorized the transfer or ex proprio 
vigore transferred to the board of v^aterworks the corporate property of the 
Water Company. In practical efCect it changed the name and management of 
the Water Company, whose entire capital stock vi'as owned by the city througli 
its commissioners of the sinking fund. It follovrs that the city had an inter- 
est In the question whether the act of 190(5 should be accepted (if any option 
in the premises existed), and It might well be that the city had the désire and 
the right to seek information to enable it to act intelligently. Probably this 
gênerai proposition vvould not be denied ; but the question is whether tbe city 
could lawfully proceed to acquire such information by the method adopted, 
though, if it might lawfully proceed at ail, the précise method by which it 
mlght do so is not specified in the statutes, unless by the sections presently 
to be noticed. The "commissioners of the sinking fund," which, as we hâve 
seen, is a body corporate, had an Interest in the question, and might, at its 
own expense, hâve taken steps to enllgliten itself upon the r)roposition. For 
like reasous, and in the same way, the Water Company might hâve done 
the same thing. The city, in the broad sensé, dominated both, and might 
hâve conipelled either of thèse subordinate corporate agencies to do it, but it 
does not appear that the city or either corporation did anything in that way. 
The gênerai eouncil and the mayor proceeded on other Unes. 

2. it is elaimed that Messrs. Bullitt and McDonald were appointed mem- 
bers of the Commission by a mère oral communication to them, and it is 
urged that a wrltten warrant, commission, or certiflcate of appointment was 
essentlal to their investment with any authority in the premises. The statutes 
eontain an applicable provision. The then mayor has testifled to the strong 
impression that (;he appointments were made in writing, and in the absence 
of clear testimony to the contrary, the presumption would be indulged that 
he had done whatever was hls duty in the premises as to the manner of mak- 
ing the appointments. 

3. The objection is made that neither Mr. Bullitt nor Mr. McDonald took an 
oath of office. Section 2745 of the Kentucky Statutes (RusselFs St. § 535) 
provides that "the members of the gênerai eouncil and ail other offlcers of the 
city, hefore entering upon the duties of their respective offices, shall take such 
oath or •ifflvniation as may be prescribed by this act or by ordinanees." 

If the connnls.sioners were not offlcers within the sensé of this provision, no 
oath was required by its terms. No ordinance prescribing an oath in case of 
such appointées, nor indeed of any other. has been produced. The act re- 
ferred to in the section was the act of July 1, 1893 (Laws 1891—92—93, c. 
244) wliich now is the chapter on Municipal Corporations in the Kentucky 
Statutes. and in which is èmbraced section 2745, as well as a great many 
ot!i< !s. We do not fmd in that act, nor in that chapter, any oath prescribed 
foi' the members of such a commission, although oaths are prescribed for vari- 
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otJs specified offlcers. We do not fiud it iiecessary to détermine whetiier tbe 
.1oint resoliitlon created "offices" in tlie technical sensé, tliougli, as tlie two 
appointées it provided for were to be '"appointed and eniployed'' to coustitute 
a "commission." the (question is hy no menus fi-ee froni doubt. The word "ap- 
point'' appropriately and usually refers to offices, wliile, If a persou is to lie 
eniployed in some capacity outside of an officiai one, tlie word "employed" 
would more prolialily lie used. Ilere. botb words are used. 

4. .Section 2707 of the Keutucky Statures (Unsseil's Kt. § ti.")!) provides that 
"tbe luayor sliall. as often as be niay think proper, appoint not more than 
tliree compétent persoiis to examine, witbout notice. tUe affairs uiul acconnts 
of aiiy City depavtment. trustée, ofticer or employé, and tbe luoney. securities 
and jiroperty beion.ïiiis: to tlie city in the possession or charge of such depart- 
luent, trustée, offlcer or employé, and to report to hiiu the resuit of such in- 
vestigation." The statute in section 274,-; (section 533) provides that there 
shall. in cities of the first class. be a législative, an executive, and a .l'udicial 
department, each of wbich shall be separate froin the others. Otlier sections 
provide for a fire department and for certain executive boards. The language 
quoted from section 2797 is qulte broad, aud most probably was nieant to be 
very compreheusive, and to provide a way, whenever the mayor should thlnk 
it necessary, for a prompt Investigation Into the accounts and property and 
affairs of aiiything m which the city had an Interest, or over which it had 
control. We incline to think the provisions of the section would extend to 
an exaniinatlon of the affairs of the Water Company as one of the important 
concerns of the city, whether or not the meaning of the words "city depart- 
ment" is susceptible of an exact définition when we consider ail the provi- 
sions of the chapter on Municipal Corporations. The section authorizes the 
ma.yor at any tinie he may think proper to appoint not more than three com- 
pétent persons to do certain work. We incline to thlnk that the section, prop- 
erly construed, does not limit the numher to three persons in one year or in 
one mayoralty term, but that it authorizes the mayor at any time to appoint 
not over three compétent persons to make any necessary examlnation. We 
suppose that it cannot be doubted that this section pro vides for emergencies, 
and that an emergency in one department might occur when there was also 
an emergency in another, and that it was intended, inasmuch as thèse ap- 
pointments were for temporary purposes, that they might be made for one 
department though an examlnation was then going oii, in another. But, how- 
ever this may be, the section does not. in ternis, authorize the appointment of 
a "commission" as such. and, ail things considered, we doubt if the word 
"persons," used in the section, was intended to niean other than natural per- 
sons. We doubt if it was contemplated that. by the appointment of a cor- 
porate body to make an examlnation, the city could be charged with the 
expenses of an indeflnite and possibly a large number of natural persons em- 
ployed by that corporate body to do the work which it was supposed a lim- 
ited number of individiial accountants might promptly accomplish. We there- 
fore conelude that it is Immaterial to the détermination of the questions be- 
fore us that the mayor had tlieretofore appolnted Messrs. Merriwether, Banta, 
and Fuchs as compétent persons to make certain other examinations. 

5. The Législature of the state has not seeii fit to déclare the particular 
mode or proceedin,g by which the gênerai council of a city of the first class 
shall exercise Its législative funetions — whether by bill, joint resolution, or 
ordinanee. What it has enacted on the subject is in part contaiued in section 
2777 of the Kentucky Statutes as follows: 

"No ordinanee shall be passed untll it shall hâve been read in full in each 
board and free discussion allowed thereon, and no ordinanee shall pass both 
boards on the sanie day." 

Nothing has been enacted to show that if a commission like the one in 
question is to be created. and an expense to the city thereby incurred, it is 
possible, by calllng the législation a "Joint Tesolution" to évade the need of 
separate action on différent days by the two boards. True, tlie provisions of 
the section are in térms limited to "ordlnances," and the statute In no way 
expressly provides that a joint résolution may not be passed by the gênerai 
council. But, though otherwise entitled, a joint resolution, at least in con- 
gressional usage, is a WU, and precisely the same stèps are necessary to Its 
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passage as If It were called a blU. Hinds' Parliamentary Praetlce, § 459. 
Under varions sections of the statutes, ordinances inay be enacted for specl- 
fled purposes net pertinent to tliis case, and by section 2783 (Russell's iSt. S 
571) it is provided that "the gênerai couucil shall hâve power to pass, for the 
government of the city, any ordinance not in confllct vvlth the Constitution 
of the United States, the Constitution of Kentucky and the statutes' thereof." 
AVe strongly incline to the opinion that the intention was that ail matters of 
législation should be by ordinance or sometMng équivalent thereto, and that 
any action by the council wblch, in its character, is législative sliould be 
passed by both boards, but on separate days, whether such législation was or 
was not called, on Its face, an ordinance. There is not such in the nanie, and. 
If the action of the council be législative in its essential characteriatics, the 
statute demands that the two boards shall act upon it on difCerent days. We 
cannot doubt that this joint résolution was législative in character (the gên- 
erai council being the législative body of the city government). nor that ail 
the reasons for the réquirement referred to apply to every specles of législa- 
tion by whatever name it may happen to be called. If any législation is for 
the "government of the city," it is manlfest from section 2783 that it must be 
enacted in the shape of an ordinance. As almost, if not quite, ail législation 
whlch the gênerai council eould possibly enact must in some vvay be for "the 
government of the city," we thinlt It a reasonable interprétation of the sec- 
tion to hold that the Inclusion of the word "ordinance" in this section ex- 
eludes ail other forms of législative measure, and, as vce hâve indicated, if, 
in substance, the législation Is an ordinance. any misnomer of it is probably 
immaterial. We say this although we flnd the authorities nearly unlform to 
the effeet that an "ordinance" is a law or rule enacted by a local législative 
body for the régulation of conduct in the future. 6 Words and Phrases, 5024 
et seq. We hâve concluded that the matters embraced in the Joint resolution 
were sufBciently to opéra te in the future to meet this deiinition. 

We hâve also concluded that, if the joint resolution was in légal effeet an 
ordinance, it was void because not passed by the two boards on two différent 
days. as required by section 2777. If, on the other hand, it was not in légal 
efCect an ordinance, then It is invalld under section 2780 of the Kentucky 
Statutes, by whlch It is provided that "ail officers or agents of the city in 
any of its departments not herein required to be otherwise elected or ap- 
polnted, shall be elected or appointed in such manner as may be prescribed 
by ordinance." We do not doubt, as contended by complalnant. that Messrs. 
Bullitt and McDonald, whether acting Individually or as a commission, were 
intended by the gênerai council to be regarded as agents of the city — that Is, 
persons to act for it and by its procuration In respect to the subject-matter of 
the joint resolution — and, if agents of the city, section 2780 obviously required 
that they should be appointed in such manner as might be prescribed by or- 
dinance. If the joint resolution is not to be treated as an ordinance, there 
Is no authority for thelr appointment; but, if the joint resolution is to be 
treated as an ordinance, its Invalidity is apparent because it was not passed 
on différent days by the two boards of the gênerai council, as required by sec- 
tion 2777. 

In short, Messrs. Bullitt and McDonald are to be regarded either as agents 
or as officers of the city. There is no other attitude possible for them in the 
promises. Whether one or the other, we find no lawful authority for their 
appointment, inasmuch as no ordinance is shown whlch meets the requlre- 
ments of section 2780 of the Kentucky Statutes, The joint resolution was 
either what it calls itself, or, in légal efCect, it was an ordinance, though not 
called so. If not an ordinance, it did not meet the requirements of section 
2780, and consequently couferred no lawful authority on the mayor to ap- 
point or employ either an ofllcer or an agent. If It was in légal efCect an or- 
dinance, then It is void because It was passed on the same day by both boards 
of the gênerai council — a fact conceded at the hearing. We think thèse vlews 
find much support in the opinion ôf the Court of Appeals in Lowery v. City 
of Lexlngton, 116 Ky. 157, 75 g. W. 202. 

6. Section 157 of the state Constitution In effeet forbids any munlcipality 
to become Indebted in any manner or for any purpose for an amount exceed- 
Ing in any one year the Income and revenue provided for such year without 
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a popular vote to authorize it, and it provides, also, tliat no contract made iu 
violation of the provisions of the section sliall be enforceable. Hère, it is 
agreed tliat for the fiscal year whicli ended August 31, 1907, the constltutional 
limit had been reaclied. We flnd, also, that while the joint resolution was 
approved August 27, 1907, it expressly provided that uny indebtedness in- 
curred under its provisions should be paid eut of taxation to be levied in tlie 
fiscal year whlch was to begin on September 1, 1907, and it Is agreed that for 
the latter year the limit had not been reached. While the joint resolution 
was enacted and approved in August, 1907, the contract or agreenient sued 
on was not entered into uutil September 3d followliig, and it is contended 
that the joint resolution is void because it was thereby attempted in one fis- 
cal year, whereln the constitutional limit had been reached, to bind the rev- 
enues of the next succeeding fiscal year, thus, in eft'ect, authorizing in the 
pscal year In which the constitutional limit had been reached an additional 
Indebtedness to be taken care of ont of the revenues of the next succeeding 
fiscal year. Would such action by the gênerai council évade section 157 of 
the Constitution is an important question. The gênerai council might hâve 
waited five days (namely, from August 27th to September Ist), and then hâve 
passed, the Joint resolution, and hâve thus freed thls point from doubt. In- 
stead, the gênerai council passed the joint resolution on August 27th, and 
provided in it that it should, as to one of its most essential features, take 
efCect In the next succeeding fiscal year wherein sufficient revenue was to be 
raised to pay any indebtedness created under the joint resolution. Wé are 
not sure that the Court of Appeals has ever decided the précise question thus 
raised, although its opinions in certain cases niay posslbly be so interpreted. 
We should, of course, hâve been bound by any interprétation of this section 
of the Constitution which the Court of Appeals of the state might hâve made. 
The cases referred to are those of Beard v. City of Hopkinsville, 95 Ky. 239, 
24 S. W. 872, 23 L. R. A. 402, 44 Am. St. Rep. 222, and Ramsey v. City of 
Shelbyville, 119 Ky. 180, 83 S. W. 116, 1136, 68 L. R. A. 300. We do not deem 
it necessary to say more on this phase of the case ; the views we hâve ex- 
pressed upon other phases of It rendering it unnecessary. 

7. The eomplainant urges that, as the city in this matter was acting in a 
proprietary and not in a governmental capacity, It is bound by certain prln- 
ciples of equity which control where the parties to the action are individuals. 
The doctrine which the eomplainant thus invokes is nowhere stated more 
clearly than In the very récent case of Schwalk's Adm'r v. City of IjOuisvlUe, 
135 Ky. 570, 122 S. W. 860, 25 L. R. A. (N. S.) 88, decided by the Court of Ap- 
peals in December last It was there said: 

"It is, however, insisted for appellant that a municipality is charged with 
the performance of duties of a private and corporate character, as well as 
those of a political or governmental nature, and that, as to the former, the 
municipality stands upon the same footing with a private corporation for in- 
juries resulting from its négligence. This is undoubtedly true." 

Hère, it is certain that the eomplainant, in good faith, entered into an 
agreement with persons which it (probably without counsel) supposed ■ç^ere 
authorized to act for the city, It is equally true that it entered In good fàlth 
upon the performance of the labors which, by that contract, it engaged to 
perform, and that, in perforniing the stipulations of the agreement, it not 
only did a great amount of work, but expended over $10,000 in the way of 
travellng expenses and board bills incurred by it. AgaIn, it is true that the 
city was fully informed of ail the facts while the work was In progress and 
the expenses being incurred. Ordinarily, such a state of fact might supply. 
strong reasons for an estoppel in a suit between individuals ; but législation 
for municipalities proceeds upon the idea that, while the self-interest of in- 
dividuals will sufflciently stimulate carefulness on their part in their own 
affairs, cities must be safeguarded by strict laws and rules which must be 
enforced in the interest of the public, inasmuch as agents for the city hâve 
not that direct Personal interest in the afCalrs of its principal as individuals 
hâve in their own affairs. Hère, if the corporation known as the Commis- 
sioners of the Sinking Fund or that known as the Louisvllle Water Company 
had employed the eomplainant under similar circumstances, it might be that 
the équitable princlples referred to might apply ; but the city stands upon a 
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différent footing. In ail it does It Is bound by sttitutory and coustitutional 
provisions whicli oannot be disregarded, tboiigh those provisions are not ap- 
plicable to the corporations luentioned whlcU control tbe city's property in- 
terests, and whiob. if tliemselves sued, miglit bave been subject to the équi- 
table principles we ha^-e noticed. In fact, we flnd tliat, wbile tbe city was 
chargeable witb Knowledge of ail that was going on, the gênerai council was 
endeavoring by the joint resolution to get information for Its guidanee in the 
législative function of deterniiuing whether it should consent by an ordinance 
to the provisions of the act of Mareh 6, 1!>00, wbereby there might be a trans- 
fer from the Water Company to the board of wnterworks of certain property. 
But, apart from thèse niatters. the city nndertook to niake the contraet with 
the complainant ; the city owes the indebtedness, if any one does ; the city 
Is sued upon it ; and the city niust pay it, if so ad.iudged. This being true, 
we are aware of no équitable principle which would authorize the court to 
disregard the plain coustitutional and statutory provisions for the govern- 
ment of cities which we hâve referred to, and one hereafter to be noticed. 
The court bas felt to the full the hardship of the case upon the complainant. 
Any mère sympa thy we might hâve bas been with the complainant. But 
thèse thlngs are unavailing, and the language of the Court of Appeals in 
Craycraft v. Selvage, 10 Bush (Ky.) 708, is as applicable hère as it was there, ' 
when it was said that "persons deallng with a municipal corporation are 
bound at their péril to know that the contracts made by the otRcials of such 
corporations are made in tho mode pointed ont by the charter and ordinances; 
and if they fail they must sufifer the conséquences." We are quite well satis- 
fled that the principle which found expression in Schwalk's Adm'r v. Louis- 
ville is not applicable to this case. 

8. We flnd in the Kentueky Statutes no definite provision as to how cities 
of the first class shall exécute written contracts, nor how contracts generally, 
and particularly such as relate to labor or other things done for the city, 
shall be entered into, though we take it, upon gênerai principles, that it is 
compétent, from the necessitles of the case, for the city to act by an agent 
duly einpowered by It. As a municipal corporation, like any other corporate 
body, must act through agents, we assume that if the gênerai council could, 
with the approval of the mayor, validly authorize the niaking of the contraet 
with the complainant, it could appoint agents to do what was desired. 

But section 162 of the state Constitution provides that "no county, city, 
tovvn or other niunicipality shall ever be authorized or permitted to pay any 
elaim created against it under any agreemeut or contraet made wlthout ex- 
press authority of law, and ail such unauthorized agreenlents or ■ contracts 
shall be null and void.'' 

The complainant insists that there is law authorizing tbe indebtedness sued 
on, and we thiuk the burden is necessnrily upon it to show what tbe Consti- 
tution calls "express authority of law" for the création of the liability. We 
bave not been shown such authority in any statute of the state, nor in any 
lawfully enacted ordinance of the city, and hence we cannot see any way to 
avoid the mandate of the constitntional provision. 

This opinion, already long, need not be extended to notice many other some- 
what incidentàl questions which hâve been discussed by counsel. What we 
bave said, if sound, Is sufficient to dispose of the litigation. Similar considér- 
ations relleve us of the task of ascertaining whether the hôtel bllls and trav- 
eling expenses, and possibly some other items in complainant'» computation 
of what is due, were "necessary" within the meaning of the agreemeut. 

The bill must be dismissed, with costs. 
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SEATTLE ELECTRIC CO. v. SEATTLE, R. & S. Rï. CO.t 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,855. 

L Courts (§ 407*) — Jtjeisdiction or Circuit Courts of Appkals— Décisions 

KEVIEWABLE— INTEELOCUTORY ORDEB GEANTING INJUNCTION. 

Under Act Marcli 3, 1891, c. 51T, § 7, 26 Stat. 828 (U. S. Comp. St. 
19D1, p. 550), as amended by Act Aprll 14, 1906, c. 1627, 34 Stat 116 (U. 
S. Comp. St. Supp. 1909, p. 220), an appeal lies from. an Interlocutory 
order of a Circuit or District Court granting an injunction "in any cause" 
to the Circuit Court of Appeals, wbether or not an appeal would lie to 
BuCh court from the final decree thereln. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. | 1100 ; Dec DIg. S 
407.» 

Jurisdiction of Circuit Courts of Appeals In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Freebold Land 
Emigration Co. v. Gallegos, 32 a C. A. 475.] 

2. Courts (§ 407*) — Circuit Courts or Appeals— Appeal feom Obdeb Grant- 
ing Injunction— ScoPE and Extent of Review. 

On an appeal from an Interlocutory order of a Circuit Court granting 
an injunction, the Circuit Court of Appeals has jurisdiction to détermine 
whether or not the Circuit Court had jurisdiction of the case by reason 
of the présence or absence of a eonstitutional question. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1100 ; Etec. Dig. { 
407.*] 

5. Courts (§ 299*)— Jueibdiction or Fedeeal Courts— Fédéral Question. 

It must appear from the pleadings, by a statement in légal and logical 
form, that a suit Is one which does really and substantially involve a 
dispute or controversy as to a right whlch dépends on the construction 
of the Constitution or sonie lavr or treaty of the United States, in order 
to confer jurisdiction on a Circuit Court on that ground. 

[Ed. Note. — For other cases, see Courts, Cent Dig. $ 841; Dec. Dig. { 
299.*] 
4. Constitutional Law (§| 206, 251*) — Prohibition of Fédéral Constitu- 
tion— Laws of State— Municipal Obdinances. 

A municipal ordinance, passed pursuant to the authority of the state, 
which abridges the privilèges or immunities of the citizen or deprives a 
person of property wlthout due process of law, may be an act of the state 
prohiblted by the fédéral Constitution, but to corne wlthin such prohibi- 
tion the ordinance must, by Implication at least, express the will of the 
Btate. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 625- 
648, 726, 727 ; Dec. Dig. §§ 206, 251.*1 

6. Constitutional Law (§ 280*) — Courts (| 282*) — Jurisdiction of Fédéral 

Court— FEDERAL Question. 

Where a franchise to construct and operate a street rallroad on cer- 
tain streets was granted to complainant by an ordinance which expressly 
provided that the grant was not exclusive, and reserved the right to the 
city to grant other franchises in the same streets, or to itself construct 
and operate railways thereon, a subséquent ordinance, granting a similar 
franchise to another company, covering in part the same streets, but ex- 
pressly providing that, before tracks should be laid in any location where 
any person or company would be entltled to compensation for damages 
occasioned thereby, such damages should be ascertained and settled ac- 
cording to law, was not in violation of the fédéral Constitution as de- 
privlng complainant of Its property wlthout due process of law, and a 
blll settlng ont such facts In a suit to enjoin the grantee from proceeding 

*Far other ORse* lee same toplc & { huiiibeb in Dec. ft Am. BlgB. 1907 to date, & Rep'r ladaxei 
t Rehearlng denled Uarch 10, Ull. 
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under the ordinance does not state a case withln the jurlsdictlon of a 
fédéral court as involving a real and substantlal controveray depending 
upon the construction of the Constitution. 

[Ed. Note. — For other cases, see Oonstltutional Law, Cent. Wg. :§§ 877- 
890; Dec. Dig. § 280;* Courts, Cent. Dig. §§ 820-824; Dec. Dlg. § 282.] 

6. Courts (§ 282*) — Jubisdiction oiF Fedehal Courts— Fédéral Question. 

A suit to enjoin the enforcenient of a municipal ordinance on the 
ground that it will deprlve complalnant of its property wlthout due pro- 
cess of law Is not within the jurlsdictlon of a Circuit Court of the United 
States as Involving a constltutlonal question, where the state Constitu- 
tion contains a slniilar prohibition, and the ordinance, if Invalid under 
one, is equally sp ui>der the other; the rule being tha,t in such cases the 
remedy uiust be flrst sought In the state courts. 

[Ed. Note.— For other cases, see Courts, C«nt. Dlg. §§ 820-824; Dec. 
Dlg. § 282.* 

Jurisdiction in cases Involving fédéral question, see notes to Balley v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purchaslng Co. v. Boston & M. 
CoHSol. Copper & SUver Mining Co-, 35 G. C. A. 7.] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 
, Suit in equity by the Seattle, Renton' & Sduthern Railway Company 
against the Seattle Electric Company. Défendant appeals from an 
order granting a preliminary injunction. Reversed. 

James B. Howe, for appellant. 

Will H. Thompson and Morris B. Sachs, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellee, a corporation organized 
and doing business under the laws of the state of Washington, operat- 
ing a Street railway on Rainier avenue and other streets in Seattle, 
under a franchise granted its predecessors in interest by the city of 
Seattle, by ordinances including, ambng others, ordinance No. 15,919, 
dated May 6, 1907, was the complainant in the court below in a bill 
in equity for the purppse of obtaining an interlocutory decree and 
perpétuai injunction restraining the appellant, also a corporation of 
the state of Washington, and also operating a street railway System in 
the city of Seattle, from constructing a street railway upon Rainier 
avenue under a franchise granted it by the city of Seattle by ordinance 
No. 22,933, dated January 10, 1910. 

The conflicting claims and alleged rights of the two corporations to 
occupy and operate two double street railways along Rainier avenue 
between certain designated points is set forth in détail in the bill of 
complaint. Itwill not be necessary to enter into a récital of thèse al- 
légations. Forthe présent purpose it will be sufficient to state that the 
bill of complaint allèges that the complainant has been, for many 
years, operating a line of electric railway along certain streets in the 
city of Seattle, including Rainier avenue, under a franchise granted 
by the city of Seattle, and including also the right to operate its line 
of railway bver certain rights of way acquired by complainant in or 
adjacent to Rainier avenue; that the city of Seattle has since making 
the grant to complainant under ordinance No. 15,919, dated May 6, 

•For otUer cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1907, granted to the défendant, under ordinance No. 22,933, dated 
January 10, 1910, the right and privilège to build, construct, and 
operate an electric railway with double tracks along Rainier avenue 
between points now occupied by the complainant under its franchise, 
and the board of public works of the city of Seattle has issued a permit 
to the défendant to construct a railwray. 

It is alleged that, if défendant is permitted under and in accord- 
ance with ordinance No. 22,933 to proceed with and carry to com- 
pletion the construction of the railway contemplated by and mentioned 
in said ordinance, such railway would interfère with the opération of 
complainant's railway on Rainier avenue under the franchise and over 
its acquired rights of way; the property of the complainant would be 
greatly and irreparably damaged ; that the opération of the complain- 
ant's railway would be greatly hampered, obstructed, and rendered in- 
efficient; that the earnings thereof would be greatly reduced, and the 
cost of operating thereof would be greatly increased; that the fran- 
chise granted by the city of Seattle would become greatly less in value ; 
that the cost of maintaining and operating said complainant's railway 
line would be greatly increased; that the value of complainant's fran- 
chise would be greatly and materially decreased, and ail the securities 
of the complainant and ail bondholders and security holders whose 
bonds and securities were liens and incumbrances upon the complain- 
ant's railway and franchise would be greatly reduced in value, and the 
security thereof almost destroyed; that none of such injuries and 
damages to the complainant's railway and to the securities could be 
determined and measured or compensated in money; and the com- 
plainant and the owners of the securities would be without any adé- 
quate légal remedy whatever, and were whoUy dépendent upon the 
interposition of equity. 

It is further alleged that ordinance No. 22,933 was granted by the 
city of Seattle to the défendant in violation of the terms of the fran- 
chise owned and used by the complainant ; and that the ordinance was 
obtained by the défendant in fraud of the rights of the complainant 
and granted illegally and without right by the city of Seattle, and by 
the terms of the ordinance the property, rights, and privilèges enjoyed 
by the complainant would be taken from it without due process of law 
and in contravention of the Constitution and laws of the United 
States, and that said alleged ordinance was without authority of law, 
and was nuU and void, and without force and effect. The allégations 
of the bill were supported by affidavits at the hearing. 

Upon the filing of the complaint, an emergency appearing, an order 
for the défendant to . show cause was issued, accompanied by a tem- 
porary restraining order. Upon the order to show cause a hearing was 
had upon the allégations of the complaint and upon affidavits in sup- 
port of and in opposition thereto. Thereupon the court issued an 
interlocutory order or decree restraining and enjoining the défendant 
until the further order of the court and during the pendency of the 
action from proceeding with the construction work of a railway in 
any part of Rainier avenue between Jackson and Edmunds streets, 
in the city of Seattle. 
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From the interlocutory decree the défendant appealed on the ground 
that it was improvidently granted; that the case is not within the 
jurisdiction of a court of equity; and that the Circuit Court, as a 
court of the United States, has no jurisdiction of the suit. 

The appellee in this court has moved to dismiss the appeal on the 
ground that the jurisdiction of the Circuit Court was not invoked on 
the ground of the diverse citizenship of the parties, and, tlie sole 
question being the construction of the Constitution of the United 
States, this court is without jurisdiction to hear the appeal. This 
was the law under the act of March 3, 1891 (chapter 517, 26 Stat. 
826 [U. S. Comp. St. 1901, p. 488]), as originally enacted, and it was 
so held in the cases cited by the appellee ; but the law has been amend- 
ed for the express purpose of giving the Circuit Court of Appeals 
appellate jurisdiction in such cases. 

Section 7 of the act of April 14, 1906 (34 Stat. 116 [U. S. Comp. 
St. Supp. 1909, p. 220]), provides : 

"That where, uix)n a hearing lu a District or in a Circuit Court, or by a 
judge tliereof in vacation, an injunction shall he granted or continued, or a 
reeeiver appointed by an interlocutory order or decree, in any cause an appeal 
niay be taken froni such Interlocutory order or decree granting or continuing 
such injunction, or appointing such reeeiver, to the Circuit Court of Appeals." 

The words "in any cause" in this section were an amendment to 
the original section, act of March 3. 1891 (26 Stat. 826, 828), as 
amended by the act of February 18, 1895 (28 Stat. 666), and by the 
act of June 6, 1900 (31 Stat. 660 [U. S. Comp. St. 1901, p. 550]), 
and was substituted in the act in place of the provision "in a cause 
in which an appeal from a final decree may be taken under the pro- 
visions of this act to the Circuit Court of Appeals." The purpose of 
Congress in substituting the words "in any cause" for the provisions 
referred to in the act of March 3, 1891, as amended, was to confer 
upon the Circuit Court of Appeals jurisdiction to hear appeals from 
interlocutory orders or decrees granting or continuing injunctions or 
appointing receivers where constitutional questions were involved. 
Without this provision there was n» appeal from an order or decree 
of a District or Circuit Court, or judge thereof, granting or con- 
tinuing an injunction or appointing a receiveir if a constitutional ques- 
tion was alleged in the bill df complaint. The only hearing in a case 
involving the construction or application of the Constitution of the 
United States was in the Suprême Court upon an appeal from final 
decree; and this delay for the entry of a final decree was deemed'to 
be a matter of great hardship in such cases, hence.the statute was 
amended giving the Circuit Court of Appeals jurisdiction "in any 
cause" to hear appeals from interlocutory decrees granting or contin- 
uing injunctions or appointing receivers whether a constitutional ques- 
tion was involved or not. Cong. Record, 59th Cong., Ist Sess. vol. 
40, pt. 2, p. 1723 ; volume 40, pt. 5, pp. 4856, 4857. 

The motion tô dismiss the appeal is therefore denied. 

This court having jurisdiction on appeal from an interlocutory order 
to détermine a constitutional question, it follows that the court has 
jurisdiction to' détermine whethef the Circuit Court had or had not 
jurisdiction of the case by reason of the présence or absence of such 
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constitutional question. City of Louisville v. Cumberland Tel. & 
Tel. Co., 155 Fed. 725, 728, 84 C. C. A. 151. 

The allégation of the bili of complaint upon which a constitutional 
question is based is the f ollowing : 

"That sald alleged ordinanee No. 22,933 was granted by the clty of Seattle 
to the said the Seattle Electric Company, défendant hereln, in violation of 
the terms and conditions of the franchise now owned and used by the com- 
plainant company evideneed by ordinanee No. 15,919, and that said alleged 
ordinanee No. 22,933 was obtained by said the Seattle Electric Company in 
fraud of the rights of complainant, and granted illegally without right by the 
clty of Seattle, and by the terms of said alleged ordinanee the property, 
rights, and privilèges enjoyed by this complainant will be taken from it with- 
out due process of law and in contravention of the Constitution and laws of 
the United States, and that said alleged ordinanee is without authority In 
law and is nuU and void and of no force and eft'ect." 

Is this allégation sufficient to invoke the jurisdiction of the Circuit 
Court on the ground that the case is one arising under the laws or 
the Constitution of the United States? The Circuit Court has juris- 
diction in a case when the Constitution or law of a state is claimed to 
be in contravention of the Constitution of the United States; but 
the claim must be real and substantial. Section 5, Act March 3, 1875 
(18 Stat. 470, 472). As said by the Suprême Court in the récent 
case of City of Memphis v. Cumberland Tel. & Tel. Co. (decided 
December 12, 1910), 218 U. S. 624, 31 Sup. Ct. 115, 54 L. Ed.ll85: 
"A mère claim in words is not enough." The court cites, among oth- 
ers, the case of We.stern Union Tel. Co. v. Ann Arbor R. R. Co.. 
178, U. S. 239, 20 Sup. Ct. 867, 44 L. Ed. 1052, where it is said: 

"When a suit does not really and substantially involve a dispute or con- 
tre versy as to the effect or construction of the Constitution or laws of the 
United States, upon the détermination of which the resuit dépends, it is not 
a suit arising under the Constitution or laws. And it must appear on the 
record, by a statement in légal and logical form, snch as is requlred in good 
pleading, that the suit Is one which does really and substantially involve a 
dispute or controversy as to a right which dépends on the construction of the 
Constitution or some law or treaty of the United States, before jurisdiction 
can be maintained on this ground." 

The fact that the Circuit Court has held that a case before it does 
involve a constitutional question is not sufficient to détermine the 
question of jurisdiction of that court, if upon examination of the rec- 
ord the appellate court finds that such a claim is inconsistent with 
the position taken by the bill. City of Memphis v. Cumberland Tel. & 
Tel. Co., supra. 

The jurisdiction of the Circuit Court is invoked under provisions 
of the fourteenth amendment to the Constitution. The spécifie provi- 
sions are that : 

"No State shall make or enforce any law which shall abridge the privilèges 
or immunities of citizens of the United States : nor shall any state deprive 
any person of life, llberty or property without due process of law." 

Thèse provisions hâve référence to stàtè action exclusively, and not 
to any action of a private individual or corporation. It is the state that 
is prohibited from abridging the privilèges or immunities of citizens 
of the United States, and from depriving any person of life, liberty, 
or property without due process of law. The state may act through 
185 F.— 24 
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différent agencies, through its législative, executive, or judicial author- 
ity. Virginia v. Rives, 100 U. S. 313, 316, 25 h. Ed. 667; Civil Rights 
Cases, 109 U. S. 3, 11, 3 Sup. Ct. 18, 27 L. Ed. 835. A municipal 
corporation may be such an agency. Its power is generally that of 
a political subdivision of the state created by virtue of the power 
of the state acting through its législative department. Worcester v. 
Street Ry. Co., 196 U. S. 539, 548, 25 Sup. Ct. 327, 49 L. Ed. 591 ; 
St. Paul Gaslight Co. v. St. Paul, 181 U. S. 142, 148, 21 Sup. Ct. 575, 
45 L. Ed. 788. A municipal ordinance passed pvirsuant to the author- 
ity of the state which abridges the privilèges or immunities of a citizen 
or deprives a person of property without due process of law may be 
therefore an act of the state prohibited by the Constitution. But the 
ordinance to come within the prohibition of the amendment must, by 
implication at least, express the will of the state. It must be the act of 
the state. City of Louisville v. Cumberland Téléphone & Telegraph 
Co., 155 Fed. 725, 729, 84 C. C A. 151. With thèse fundamental prin- 
ciples before us, let us make further inquiries concerning the ordi- 
nance involved in this case. We find that under ordinance No. 15,- 
919, the complainant has a franchise to operate a double-track street 
railway along Rainier avenue between certain designated points. But 
the franchise is not exclusive. It is provided in section 4 of the ordi- 
nance: 

"That the rights, privilèges and franchises herein granted shall not be 
deemed exclusive, and the rlght is hereby reserved to the city of Seattle, to 
grant to any other person or persons, company or companies, or to any com- 
mission appolnted under the then exlsting laws of the state of Washington 
and the city charter, or to itself exercise the right and privilège to construct, 
lay down, maintain and operate a Une or Unes of railway through, along and 
over the streets herein mentloned." 

In sectioa 4 of the ordinance No. 23,933, under which the défend- 
ant claims to hâve a franchise to construct and operate a street rail- 
way along Rainier avenue, it is provided that: 

"Before any railway tracks shall be laid in any street or portion of a street, 
in any location where any person or company entitled to compensation for 
damageis occasloned thereby, ail Injuries or damages to be occasioned thereby 
shall be ascertained and settled by the grantee, its suocessors or assigna, ac- 
cording to law." 

In what respect does the latter ordinance conflict with the Consti- 
tution of the United States? 

The cornplainant's right to occupy Rainier avenue for the purpose 
of a street car line is not exclusive. The city has under its charter 
the right to construct and operate lines of railway over its streets, 
or to grant to others the privilège of constructing and operating such 
street railways. In its grant to complainant it reserved that right 
and granted it to the défendant; but it has expressly provided in the 
grant that, if the complainant "is entitled to compensation for dam- 
ages occasioned thereby, ail injuries or damages to be occasioned there- 
by shall be ascertained and settled by the grantee, its successors or as ■ 
signs, according to law." 

Manifestly the ordinance is not in conflict with the Constitution of 
the United States. Instead of taking cornplainant's property without 
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due process of law, it expressly provides that it shall not be so taken. 
There is no right claimed under it by the défendant contravening any 
rights secured to the complainant under the Constitution of the United 
States. This proposition requires no discussion. It appears plainly 
and distinctly upon the face of the ordinances. But it is contended 
by the complainant that the physical property and the property rights 
of the complainant in the maintenance, integrity, and opération of its 
plant are being physically invaded by the défendant under color of 
the ordinance, and that such invasion will inflict an irréparable injury 
upon complainant; and that under the Constitution and laws of the 
United States complainant has the right to maintain the integrity of 
its railway plant and operate the same in the location where it now 
exists; and that, if it is deprived of this right, its property will be 
destroyed without due process of law. But the complainant took its 
franchise and located its hne of railway subject to the right of the 
city to grant to another a franchise under which it would be author- 
ized to operate a street railway over a street occupied by the complain- 
ant. 

This physical interférence by the défendant with the integrity of 
complainant's plant cannot be distinguished f rom the interférence with 
the right granted to complainant to operate a street railway under the 
ordinance. If the complainant has not an exclusive right to operate 
a street railway over Rainier avenue, neither has it an exclusive right 
to maintain a plant for the purpose of exercising the right of operat- 
ing a street railway over that avenue. The grant to the défendant of 
the right to operate a street railway carries with it the right to erect 
and maintain ail the usual and necessary appliances for making the 
grant available for the uses and purposes intended. In the case of 
the Hamilton Gaslight Co. v. Hamilton City, 146 U. S. 258, 265, 13 
Sup. Ct. 90, 36 L. Ed. 963, the parties to the action were both cor- 
porations of the State of Ohio. The complainant invoked the juris- 
diction of the United States Circuit Court to secure the protection of 
the Constitution, as in this case. It was alleged that the complainant, 
a gaslight company, had been organized under a law which secured 
it against- interférence with its business on the part of the city. A 
subséquent statute threatened such an interférence. Referring to the 
threatened physical destruction of complainant's plant, the court said : 

"And It may be tbat the érection and maintenance of gas works by the city 
at the public expense, and in compétition with the plaintiff, will ultimately 
impair, if not destroy, the value of the plalntlff's works for the purposes for 
which they were established. But such considérations cannot control the dé- 
termination of the légal rights of the parties. As said by this court In Cur- 
tis V. Whitney, 13 Wall. 68, 70 [20 L. Ed. 513] : 'Nor does every statute which 
afCects the value of a contract Impair its obligation. It Is one of the contin- 
gencies to which parties look now in making a large class of contracts, and 
they must be affected In many ways by state and national législation.' If 
parties wish to guard against contingencies of that kind, they must do so by 
such clear and expliclt language as will take thelr contracts out of the es- 
tablished rule that public grants, susceptible of two constructions, must re- 
celve the one most favorable to the public." 

But there is a further, and as we believe a conclusive, objection 
to the claim of right on the part of the complainant to invoke the 
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jurisdiction of the Circuit Court on constitutional grounds. It seems 
to us tliat in no aspect of the grant to the défendant is there a real 
and substantial dispute or controversy dépendent upon the applica- 
tion of provisions of the fédéral Constitution. If it should be con- 
ceded that in some view of the ordinance and defen4ant's action un- 
der color of its provisions there would be a taking of complainant's 
property without due process of law, still it vi^ould not foUow that 
the Circuit Court had jurisdiction of the case unless the ordinance 
in that aspect would be the suprême law of the state. The suprême 
law of the state is the Constitution of the state ; and that document pro- 
vides, in article 1, § 3» as does the fourteenth amendment to the Con- 
stitution of the United States, that : 

"No person shall be deprived of life, llberty, or property without due pro- 
cess of law." 

Under this provision of the state Constitution the ordinance would 
be as invalid as under the fédéral Constitution. It would not be a 
state law. It would be with respect to the former, as the complainant 
charges in its complaint with respect to the latter, "without authority 
in law, null, and void, and of no force and effect." The presumption 
is that the courts of Washington vvill not deny to any of its citizens or 
corporations the equàl protection of its Constitution. If, however, it 
should turn out that we are mistaken in this respect, the complainant 
will hâve his remedy in an appeal from the highest court of the state 
to the Suprême Court of the United States. 

"The doctrine hère Is that the aggrleved party must flrst Invoke the aid of 
the state courts, sluce It is for the state courts to remedy the acts of state 
officers done without authority of, or contrary to, state law. In such a case 
the complainlng party must exhaust hls remedy m the state courts by pros- 
«cutlng hls case to the state court of last resort for cases of that eharacter; 
and, until he has done this, it cannot be said that he has been denied due pro- 
cess or deprived of hls property by state action. If the décision of the high- 
est state court to wblch he can resort is adverse to him, he can then take hls 
case on wrlt of error to the United States Suprême Court upon the ground, 
not that the proceeding or action complained of was contrary to or unauthor- 
ized by state law, but upon the ground that what was complained of as a 
deprivation of life, liberty, or property without due process of law in violation 
of the fourteenth amendment has at last received the sanction of the state 
and. In effect, become the aet of the state itself." 5 Ency. U. S. Sup. Ct. 
Rep. p. 545. 

This was substantially the question before the Suprême Court of 
the United States in Hamilton Gaslight Co. v. Hamilton City, supra, 
where the court said: 

"The jurisdiction of tbat court (Circuit Court of the United States) can be 
sustained only upon the theory tliat the suit Is one arisihg under the Consti- 
tution of the United States. But the suit would not be of that eharacter. If 
regarded as one in whlch the plalntlfC sought protection against the violation 
of the alleged contract by an ordinance to whlch the state has not, in any 
form, glven or attempted to glve the force of law. A municipal ordinance, 
not passed under supposed législative authority, cannot be regarded as a law 
of the state within the meaning of the constitutional prohibition against state 
laws impalring the obligations of contracts." 

See, also, Barney v. City of New York, 193 U. S. 430, 34 Sup. 
Ct. 502, 48 h. Ed. 737. 
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It follows from thèse considérations that the Circuit Court has no 
jurisdiction of the case. 

The judgment is therefore reversed, with instructions to dismiss the 
bill of complaint. 



GUARANTEE TIÏLI-: & TRî:.SÏ CO. v. FIRST NAT. BANK OF 
HUNTINGDON, PA., et al. 

FIRST NAT. BANK OF HUNTINGDON, VA., v. GUARANTEE TITLE & 

TRUST CO. 

(Circuit Court of Appeals, Third Circuit. February 24, 1911.) 

Nos. 67, 68(1,439). 

1. Sales (§§ 82, 161, 202*) — Constbuction dp Contbact— Payment. 

A contract for the sale of goods, "priée, $1,160 f. o. b. cars, Détroit, 
Micli.." and uaming the carrier to which delivery was to be made, con- 
strued in accordance wlth commercial usage, rèquired payment of the 
priée on such dellverj-, or, If requlred, after the lapse of a reasonable 
time for inspection before acceptance, during which time neither title 
nor possession passed to the purchaser. 

[Ed. Note. — For other cases, see Suites, Cent. Dig. §§ 229-'J;î,'>, .^TT- 
380, 542-551 ; Dec. Dlg. §§ 82, 161, 202.*] 

2. Sales (§ 202*) — Passing or Title— Waivee of Conditions. 

Where a car was built for a purchaser under a contract which requlred 
payment of the price on delivery, but delivery was made without Insist- 
Ing on such condition, and the purchaser retained possession without ob- 
jection for six months and until Its bankruptcy, such condition was 
walved, and title passed to the purchaser, and the seller could not avold 
the effect of the waiver by sending an Invoice to the purchaser after 
delivery. stating that title was reserved until fuU payment was made; 
there being no évidence that the purchaser agreed to such change in the 
contract. 

r.,^^^; on'oï,-""-^*"^ °^^^^ ^^^' «^ S^l^S, Cent. Dlg. §§ 542-551 : Dec. 
Dlg. 8 zOz.*J 

3. Bankruptcy (§ 188*) — Pledqe of Pkoperty— Validitt. 

The bankrupt, an iron company, haviug contracted to build and equip 
a Steel derrick car, gave an assignment of its account therefor, "and 
the goods covered by and described therein," to claimant bank as col- 
latéral for a loan. and the purchaser at its request wrote the bank, agree- 
ing to pay whatever should be due for the car, on its delivery and ac- 
ceptance, to the bank. The car was delivered, but refused by the pur- 
chaser for nonconipliance with the contract, and remained in possession 
of a railroad company until after the bankruptcy, when it was replevled 
by the bank. ■McUl, that the assignment did not constitute a pledge of 
the car, good under the Pennsylvanla rule making transfer of possession 
necessary to the validity of a pledge, and that title to the car passed to 
the trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

4. Bankruptcy (§ 172*) — Claims Against United States— Assignment. 

An assignment of a claim against the United States for money due un- 
der a contract is void to transfer the claim, as against the trustée in 
bankruptcy of the assigner, unless executed with the formalities requlred 
by Rev. St. § 3477 (U. S. Comp. St. 1901, p. 2320), and unless the claim 
has been previously allowed and a warrant issued for its payment, which 
Is essential to its àssignablllty under said section. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 172.*] 

*For other cases see same topic & § ncmbeb in Dec. & Am. Dig9. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

In the matter of the Pittsburgh Industrial Iron Works, bankrupt. 
From an order sustaining the claim of the American Car & Foundry 
Company to a derrick car, and a hen in favor of the First National 
Bank of Huntingdon, Pa., on the equipment thereof (179 P'ed. 151), 
the Guarantee Title & Trust Company, trustée, appeals. Reversed. 
From an order holding invalid an assignment to the bank of a claim 
against the United States, the bank appeals. Affirmed. 

H. V. Blaxter, for First Nat. Bank of Huntingdon. 
R. T. M. McCready, for Guarantee Title & Trust Co. 
S. S. Mehard, for American Car & Foundry Co. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRA Y, Circuit Judgè. Thèse are appeals from a final order and 
decree of the District Court of the United States for the Western Dis- 
trict of Pennsylvania, in bankruptcy, in a controversy betvveen a trus- 
tée in bankruptcy and two adverse claimants. In re Pittsburgh Indus- 
trial Iron Works, 179 Fed. 151. 

By virtue of proceedings begun in involuntary bankruptcy, Novem- 
ber 9, 1907, the above named Pittsburgh Industrial Iron Works was 
adjudicated a bankrupt. A receiver was duly appointed November 14, 
1907, and thereafter the Guarantee Title & Trust Company, party to 
thèse appeals, was duly elected trustée of the bankrupt's estate. On 
Decembéf" 19, 1907, a pétition was filed in the said court by the First 
National Bank, of Huntingdon, Pa., one of the parties to thèse appeals, 
setting forth a certain contract between the petitioner and the bankrupt, 
dated March 6, 1907, more than four months before the commence- 
ment of the proceedings in bankruptcy, by which the said bankrupt 
assigned, transf erred and set over to the petitioner a certain invoice or 
account for goods theretofore Sold by the bankrupt to the Détroit River 
Tunnel Company, and the goods covered by the said account, in con- 
sidération of and as collatéral security for the discount of a note given 
by the bankrupt to said petitioner, the proceeds of which, $5,125, were 
received by the said bankrupt. It also set forth that, in considération 
of and collatéral to the discount of another promissory note by it, the 
said bankrupt assigned to the petitioner the proceeds of a certain con- 
tract between the bankrupt and the United States Navy Department. 

The petitioner thereupon prayed that the receiver should surrender 
to it any rights he may claim to the goods or proceeds of the said con- 
tract with the Détroit River Tunnel Company, and also the proceeds 
of the said contract with the said United States Navy Department, 
when and as coUected by said receiver. Upon this pétition, a rule was 
granted upon said receiver to show cause why he should not comply 
with the prayer of said pétition. Thereafter, at some date not known 
and as to which no docket entry is disclosed by the record, it is admit- 
ted that the Aniérican Car & Foundry Company had duly intervened 
in thèse proceedings, by claiming a vendor's lien upon a certain car 
sold and delivered to the bankrupt, being part of the property claimed 
by the First National Bank, of Huntingdon, to hâve been assigned to 
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it for collatéral security, as aforesaid. The controversy between thèse 
interveners and between each of them and the trustée, was heaid by 
the court below and a decree entered in favor of the American Car 
& Foundry Company, for the value of the car sold and delivered by 
it to the bankrupt and in favor of the First National Bank, of Hunt- 
ingdon, Pa., for the machinery and equipment placed upon said car by 
the bankrupt. The court also ordered and decreed against the said 
bank as to its claim for the proceeds of the contract between the bank- 
rupt and the Navy Department, and sustained the claim of the trustée 
to retain the said proceeds in his hands for the benefit of the creditors 
of the bankrupt estate. 

The agreed statement of facts, upon which the case was heard and 
determined below, is contained in the record, and, so far as material for 
our présent purpose, is as follows: 

"1. Prlor to January 1, 1907, the Pittsburgh Industrlal Iron Works (the 
bankrupt) contracted wlth the Détroit River Tunnel Company to furnlsh it a 
certain steel derrick car and equipment 

"2. That thereafter, to wit, on or about March 26, 1907, whlle said Pitts- 
burgh Industrlal Iron Works were engaged in the manufacture and érection 
of said equipment, it procured the discount by the First National Bank of 
Huntingdon of its promissory note for $5,125, and received the sum of $5,125 
as the proceeds thereof. 

"3. That at the time of the diseounting of the said note and In considération 
thereof, said Pittsburgh Industrlal Iron Works executed and delivered to the 
said First National Bank of Huntingdon an asslgnment in terms shown by 
'Ï3xhlbit B' of the pétition in this case. 

"4. That on March 6, 1907, the said Pittsburgh Industrlal Iron Works, hav- 
ing arranged for the discount of said note gave to said Détroit River Tunnel 
Company notice In wrltlng in the folio wing terms: 

" 'March 6, 1907. 

"'Détroit River Tunnel Co., Détroit, Mich. — Gentlemen: For financial con- 
ventence we hâve arranged wlth the First National Bank, Huntingdon, Pa., 
to cash the Involce malled to you, amountlng to $5,125.00, kindly make remlt- 
tance to them. You understand your compliance Incurs no liabillty whatever, 
you slmply settle wlth the bank instead of us. We enclose you form of reply, 
whlch please mail to them In stamped envelope herewlth. Thanking you in 
advance for the courtesy, we are, 

" 'Yours truly, Président.' 

"5. That on March 20, 1907, said Tunnel Company wrote the said bank la 
the folio wlng terms: 

" 'Détroit, Mich., March 20, 1907. 

"'First National Bank, Huntingdon, Pa. — Gentlemen: We hâve received a 
letter from the Pittsburgh Industrlal Iron Works, dated March 6th, and ask- 
ing us to pay you what may be due them for a derrick car which they hâve 
been building for us. Af ter the car bas been received, tested and accepted, we 
wUl pay you whatever may be due them for it. 

" 'Yours truly, [Signed] Benjamin Douglass.' 

"6. That on April 3, 1907, the said derrick and equipment were tendered to 
the Détroit River Tunnel Company at Détroit and were in their possession, 
although unaccepted and uncompleted, until May 10, 1907, when said car and 
equipment were refused, because not In aeeordance wlth spécifications, and 
were on May 17, 1907, reshipped to the Pittsburgh Industrlal Iron Works. 

"7. That from May 17, 1907, to Atigust 15, 1907, said derrick was In the 
possession of the Pittsburgh Industrlal Works, was altered and tested divers 
times, said tests belng made from time to time by employés ôf the Détroit 
River Tunnel Company. 

"8. That on August 15, 1907, the derrick car was agaln shipped by said 
Pittsburgh Industrlal Iron Works via the Pennsylvanla Rallroad to Détroit 
and then and there set up by the said Pittsburgh Industrlal Iron Works aud 
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again tendered to said Tunnel Company and by It refused as not according to 
contracti The Pittsburgh Industrial Iron Works then proposed and undertook 
varions changes to meet the requlrements of the contract with the Tunnel 
Company, but (as it admitted for the pufposes of this case only) did not meet 
the requirements of the contract under which said derrick car was bnilt ; 
and, therefore, said car was finally and lawfuUy refused on October 2S. 3007, 
by notice from said Tunnel Company to said Pittsburgh Industrial Iron 
Works. 

"9. That the First National Bank of Huntingdon was aware of the Insol- 
vency of the said Pittsburgh Industrial Iron Works on November 1, 19U7, and 
on November 7, 1907, at a meeting of its direetors, adopted the following res- 
olution: 'On motion John D. Davis vpas instructed as attorney for the bank 
to take the necessary steps to protect our ownership of the Détroit River Tun- 
nel Company rig.' 

"10. That on November 25, 1907, Messrs. Gray & Gray, attorneys at law, 
of Détroit, were retaiued by said bank in the matter of said claim, under let- 
ter of — — — , a copy of which is hereto attached and made part hereof, 
marljed 'Exhibit A.' 

"11. That on .Tanuary 17, 1908, said derrick car and equipment which had 
remained m Détroit at ail times since August, 1907, held by the Mlchlgan 
Central Railroad Company, was seized by writ of replevin issued on behalf of 
said bank agalnst said railroad company. 

"12. That American Car & Fouudry Company of St. Louis, Mo., bas inter- 
vened as respondents and claims to be the owner, or at least to hâve a lien 
on the said car, which claim Is based upon the following facts: 

" 'That after preliminary negotiatlons, the Pittsburgh Industrial Iron Works 
offered to said American Car & Foundry Company the following order, to wit: 

" 'Pittsburgh, Pa., Sept. 4, 1906. 

" 'American Car & Foundry Co., St. Louis, Mo. Attention Mr. W. J. Mc- 
Bride. — D3741. Gentlemen: In further reply to your favor under date of 
August 25th, you wUl kindly enter our order for one 100,000^ capacity P. R. 
B. type F. M. Steel Hat car to be buUt under the following spécifications,' &c., 
&c. * * * Priée, eleven hundred slxty ($1,100.00) dollars, f. o. b. cars Dé- 
troit, Mlch. We trust you wlU be able to make delivery in October, and In 
making shipment kindly consign to us at Keynoldsville, Jeffierson Co., Pa., via 
P. R. R.' 

"That said offler was accepted by American Car & Foundry Company and 
pursuant to the contract thus made said company proceeded to construct the 
said car according to the spécifications contained in the said order, and when 
the said car was completed, to wit, on or about March 13, 1907, said American 
Car & Foundry Company made shipment thereof from thelr PeninsuJar Plant 
in accordauce with said order of September 4, 1906, and notlfled Pittsburgh 
Industrial Iron Works of such shipment by writlng in the following terms, to 
wit: 

" 'March 22, 1907. 

" 'Mr. J. S. Beckwith, Sec. Pittsburgh Industl'ial Iron Works, Pittsburgh, 
Pa. — Dear Sir: Enclosed we beg to hand you our invoice In triplicate, dated 
March 13th, covering one fiât car lettered 'Détroit River Tunnel Co., Détroit, 
Mich.' $1,160.00. This car was shipped from our Peuinsular Plant, to apply 
on contract dated Sept. 4, 1900. 

Yours truly, S. S. D. Land, Treasurer.' 

"pjuclosure. 

'"St. Louis, Mo., Mar. 13, 1907. 
" 'Pittsburgh Industrial Iron Works, Mr. 3. S. Beckwith, Sec'y and Treas., 
Pittsburgh, Pa. To American Car & Foundry Company, Dr. Tltle to proper- 
ty in this Invoice reserved in Car Company untll f uU payment made. I''or 
1 — 40' 100,000# capacity F. M. Fiat Car lettered 'Détroit River Tunnel Com- 
pany, Détroit, Mich.' $1,160.00. F. o. b. our works. Shipped from Peninsu- 
lar Plant. Terms: Cash. Contract: Sept. 4, 1906.' 

"That said Pittsburgh Industrial Iron Works obtained possession of said 
car under said shipment at Reynoldsville, Jeflferson County, Pa., without pay- 
ing the prlce agreed upon therefor, to wit, $1,160, or any part thereof, the 
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whole of whlch sum is still unpaid and is owing by sald Pittsburgh Industrial 
Iron Works to sald American Car & Foundry Company. 

"13. That subséquent to tbe dellvery of said car by tbe American Car & 
Foundry Company to tbe Pittsburgh Industrial Iron Works, the latter Com- 
pany equipped said car with boilers, engine and derrick, whlch it attached 
thereto uuder sald contract wlth Détroit River Tunnel Company, as herein- 
before set forth : said equipment havlng been substantially completed on or 
about April 3. 1907. 

"14. That tbe American Car & Foundry Company did not consent to or in 
auy way sanction the transactions betweeu tbe Pittsburgh Industrial Iron 
AVorks and the First Xational Bank of Huntlngdon with respect to said car, 
as set forth in the foregoing statement of facts." 

This agreed statement of facts is déficient in some particulars, which 
might hâve thrown a useful light upon the questions involved. But 
the court below was comgelled, as we now are, to deal with the facts 
as they hâve been stated. 

In regard to the claim presented by the intervention of the Ameri- 
can Car & Foundry Company, the court below found in favor of that 
Company, on the ground, as stated in its opinion, that the twelfth stip- 
ulation of fact shows that the price of the car was to be $1,160, f. o. b. 
cars Détroit, Mich., consigned to bankrupt at Reynoldsville, via P. R. 
R. ; that "there is nothing to show that any time for payment in the 
future was contemplated, and the price $1,160 f. o. b. cars, Détroit, 
Mich., convincingly beat the interprétation that the price was to be 
paid on delivery of the goods sold to the carrier, at Détroit" ; that this 
interprétation is "strengthened by the conduct of the vendor when the 
car was delivered to the carrier at Détroit, for at that time. Mardi 
13, 1907, they made the invoice in triplicate, one of which was mailed 
to the vendee, which invoice contained the words, as we hâve seen, 
"Terms : Cash' and 'Title to the property in this invoice reserved in 
Car Company until full payment made' " ; that this "shows conclusively 
that the sale was for cash, that the car was to be delivered with the 
express condition that the terms were cash, and that title would remain 
in the Car Company until the price was paid" ; and that therefore title 
never passed to the vendee. 

Our trouble is not with the law, but with its application to such a 
contract, as is stated by the learned judge of the court below. The 
deficiency above alluded to of the agreed statement was doubtless as 
embarrassing to the court below as it is to us. We hâve nothing, as 
was said by the learned judge of that court, but the written order from 
the bankrupt to the Car Company, containing the words : 

"Price, eleven hundred sixty ($1,160.00) dollars, f. o. b. cars Détroit, Mich." 

We agrée with him that thèse brief words in accord with commer- 
cial usage should be interpreted as meaning that the price, $1,160, was 
to be paid by the vendee upon delivery of the goods on the cars of the 
carrier at Détroit. In other words, that the terms were cash on deliv- 
ery, and that the delivery was to be to a named carrier at Détroit. The 
giving of such an order by the vendee, and its acceptance by the ven- 
dor, is the contract between the parties — the terms upon which their 
minds met. This written contract was concluded presumably in Sep- 
tember, 1906. The car was delivered, as stipulated, by the Car Com- 
pany f. o. b. cars at Détroit, about M&rch 13th, and up to that time 
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no condition or modification is attempted to be shown as imported into 
the contract as originally made. On March 33, 1907, however, nine 
days after the actual shipment, the Car Company, in a letter of that 
date addressed to the vendee at Pittsburgh, Pa., inclosed an invoice 
dated March 13, 1907, as set out in the twelfth stipulation of fact. 
This contained the words: 

"To American Car & Foundry Co., Dr. Title to property in tliis invoice re- 
served in Car Company until full payment made." 

This letter, as we hâve observed, is dated nine days after the car 
was shipped at Détroit, and must hâve been received by the vendee not 
less than ten days thereafter. It would seem clear that, as to this pro- 
posed condition, the minds of the parties did not meet. Clearly the ven- 
dor could not impose upon the vendee, without its consent, a new con- 
dition which changed entirely the character of the contract made six 
months before between the parties. The original contract had a dis- 
tinct légal character of its own, and we venture to think the learned 
judge of the court below was led into error by supposing that the at- 
tempted réservation of title until the payment of priée, written into the 
invoice, only emphasized and explained the terms of the original con- 
tract. 

Assuming, as we must, that the terms of the original contract were 
cash on delivery, the vendor had under it the right to insist either upon 
payment concurrently with the delivery, or as the largest extension of 
the terms that the vendee should hâve, if required, only a reasonable 
time for inspection before acceptance. Thèse rights may, of course, 
be waived by the vendor, either expressly or by implication, and they 
are so waived by implication when they are not claimed or insisted 
upon at the time of delivery. The foregoing, we think correctly, at 
least for the purposes of this case, states the law of such a contract. 
Its character is very différent from that of a contract of conditional 
sale. The possession required by the vendee for the purposes of ex- 
amination, has none of the légal attributes of the vendee's possession 
of the property sold under a conditional sale. The vendor has in real- 
ity parted with neither légal title nor légal possession. The possession 
given to the vendee would be better characterized as an opportunity of 
inspection akin to the handing over by a vendor of a chattel sold for 
cash into the hand of the vendee for inspection, which is in no sensé a 
légal delivery of possession. No interest of third parties, creditors of 
the vendee or others, could acquire any possible interest in the prop- 
erty while thus in the hands of the vendee for inspection. In a con- 
ditional sale, however, the vendor parts with possession as one of the 
éléments of his ownership, by virtue of his contract, but expressly re- 
serves the légal title until the price of the thing sold is paid, or until 
the happening of some other event stipulated for. No right of the 
vendor to assert his title is waived by the delivery of the possession un- 
der the very terms of the contract. As long as the price remains un- 
paid, or other condition unperformed, the vendor's title remains secure 
in him. It is into a contract of this class that the Car Company now 
seeks to change the original contract, the only contract in which the 
minds of the parties met. 
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We look in vain in the agreed f acts for anything to warrant the con- 
clusion that the parties to the contract had ever agreed to such change. 
On the contrary, the salient facts appear to be that the Car Company 
delivered the car it was constructing for the bankrupt f . o. b. the cars 
at Détroit, withbut any demand of payment from the vendee, either 
précèdent to or concurrent with said delivery. The car was delivered 
to the vendee, who retained it in his possession for six months and un- 
til his bankruptcy, without demand or protest from the vendor. The 
vendor, therefore, undoubtedly waived or abandoned the conditions in 
his favor inhérent in a contract for sale for cash on delivery, by part- 
ing with title and possession without payment. Having donc so, was 
it in the power of the vendor to change the original contract into one 
of conditional sale, by the insertion of the words above quoted in the 
invoice transmitted nine days after the shipment, and thus avoid the 
effect of the waiver of the terms of the original contract in its favor ? 
We think not. There is no pretense that the words inserted in the in- 
voice after the shipment were ever assented to by the vendee. If the 
minds of the parties had met in this respect, we would hâve had, in- 
stead of a contract that contemplated a transfer of title and possession 
at the time of delivery, one which contemplated a severance of thèse 
two éléments of ownership, possession being in the vendee while title 
remained in the vendor, their union to dépend upon the occurrence of 
an indefinitely deferred event. The learned judge of the court below 
does not, however, rest his conclusion on the ground that there was. a 
change wrought in the original contract by the insertion of thèse un- 
assented to words in the invoice. He only refers to them as throwing 
light upon the intention of the parties in the making of the original 
contract. In this he is logical. The f oUowing language in his opinion 
clearly states the ground upon which he proceeds: 

"There Is nothing in the contract to show that the title to the car was 
reserved, unless the words in this contract, 'Price eleven hundred sixty 
<$1,160.00) dollars, f. o. b. cars Détroit, Michigan,' are to be construed as 
meaning cash on delivery of car at Détroit to the carrier, and unless it fol- 
lows from this inference that a sale for cash on delivery is a conditional sale, 
the title remaining in the vendor as against the vendee." 

But a sale upon the terms of cash on delivery is a conditional sale 
only in the sensé in which we hâve already described it. The title re- 
mains in the vendor until delivery, and delivery cannot be demanded 
until the précèdent condition of payment is performed. The vendor's 
lien for the price in such sales can only continue as long as actual or 
symbolic possession is retained by the vendor, or a right of réclama- 
tion, as hereinafter explained, exists for his protection. Standing, 
then, on the unmodiiied original contract it seems a necessary conclu- 
sion that, when the inhérent and characteristic condition of payment 
before, or concurrently with, delivery is abandoned, title accompanies 
delivery of possession to the vendee, a right of action for the price re- 
maining in the vendor. It is hardly necessary to add that delivery to 
the agreed upon carrier in this case was delivery to the vendee. We 
must not be confused by cases where documentary symbols of posses- 
sion and ownership are retained by the vendor after delivery of the 
goods to the carrier. By such delivery, the vendor has not surrendered 
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his lien as long as he retains the bills of lading or other documents rep- 
resenting the goods, in his own control. In other words, the vendor 
does notilose his lien as long as he retains actual or symbolic posses- 
sion of the goods. We think, therefore, under the cpntract of sale and 
the facts as set ont in the agreed statement, that, title to the car in ques- 
tion passed to the vendee, the présent ban.krupt. 

Nor do we think the conclusion herereached is inconsistent with the 
doctrine of Frech v. Lewis, 218 Pa. 141, 67 Atl. 45, 11 L. R- A. (N. S.) 
948, 120 Am. St. Rep. 864, and the so-called right of réclamation re- 
ferred to in that case. Mr. Justice Stewart, speaking for the Suprême 
Court in that case with referepce to contracts of sale providing for the 
payment of the purchase price on delivery of the articles sold, and 
where the seller delivers the goods but the buyer f ails to pay, says : 

"The right of property does not pass to the buyer with the possession, but 
remalns With thè seller, who may at his option reclaim the goods. * • * 
Possession, ihowever, having passed, and the bixyer by- the act of the seller 
havlng been Invested with the indicia of ownership, the policy of our law re- 
quires that this situation — the possession in one and the right of property 
in another^shall continue no longer than Is necessary to enahle the seller 
to reeover the goods with whlch he has parted. The law gives the seller the 
right in such case to reclaim his goods, but he must do so promptly. otherwise 
he will be held to hâve waived his right and can only thereafter look to the 
buyer for the price. The question the présent case suggests is, — when does 
this inference of waiver arise? Our authorities admit of but one answer ; 
except when delayed by trlck or artifice, the assertion of the right to reclaim 
the property must follow immediately upon the buyer's default." 

We do not think this view of the law is peculiar to Pennsylvania. It 
is reasonable, and accords with the practical conduct of human affairs. 
Delivery to the buyer may conveniently be made without insisting upon 
the concurrent payment of the price, if this right of réclamation to be 
promptly and reasonably exercised, is recognized in the seller. Such 
possession by the buyer, however, is very différent in fact and in the- 
ory f rom the vendee's possession which accompanies a conditional sale. 
It may well be that the insertion by the Car Company, of the réser- 
vation of title until payment, in the invoice, was an appeal to and as- 
sertion of this right of réclamation, for its protection, after it had 
surrendered the goods to the possession of the vendee without having 
received the payment, as stipulated in the contract of sale. But this 
right of réclamation, as stated in the case just referred to, must be 
promptly asserted, or it will be considered as waived, and the seller is 
remittcd to his rights against the buyer as his debtor. Mackaness v. 
Long, 85 Pa, 158, is another récognition of the same doctrine, that, 
imless réclamation of the property be made immediately, the title passes 
to the buyer. There can be nO question, therefore, in the case at bar, 
that this right of réclamation existing in the Car Company when it al- 
lowed the goods sold to be delivered, without the payment it had a right 
to demand, to the vendee, has beèn lost by want of assertion during 
the long period that elapsed between the delivery of the goods and the 
bankruptcy of the vendee. 

The order of the court below, in regard to the claim of the Amer- 
ican Car & Foundry Company, is therefore reversed. 
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Turning now to the question raisecl by the intervener, the First Na- 
tional Bank, of Huntingdon, we are compelled again reluctantly to dif- 
fer f rom the conclusion reached by the court below. 

We do not think the facts and circumstances attending the assign- 
ment by the Iron Works to the Bank of its claim or account against 
the Détroit Tunnel Company, "and the goods covered by or described 
therein," bring suCh assignment within the recognized class of excep- 
tions to the Pennsylvania rule in regard to pledges of personal prop- 
erty without transfer of possession. The transfer to the Bank by the 
Iron Works of its account against the Tunnel Company, and the mon- 
eys to bècome due'thereon, as collatéral securitv for the bank's loari, 
was undoubtedly good after it was accepted by the Tunnel Company. 
The car at that time, it is true, was in process of manufacture, but it 
had been sold to the Tunnel Company and the Iron Works had no prés- 
ent prqperty in it which it could transfer. After the final rejection of 
the car, October 28, 1907, by the Tunnel Company, no attempt was 
made by the Iron Works to deliver possession of the car to the Bank, 
nor by the bank to take possession, until January 17, 1908, when said 
derrick, car, and equipment, which had remained in Détroit ever since 
August, 1907, held by the Michigan Central Railroad Company, was 
seized by writ ofreplevin issued on behalf of the Bank against said 
railroad company. This, of course, was long after the adjudication of 
the bankruptcy of the Iron Works, on November 21, 1907. The as- 
signment was really and substantially the assignment of the account 
against the Tunnel Company, and the moneys to become due thereon, 
as the real security to the bank for its discount. It might hâve been 
effectuai as an assignment of the car, if it had provided that in case 
of its rejection by the Tunnel Company it should be turned over by 
that Company to the Bank, in which case, after the final rejection of 
October 28, 1907, the Tunnel Company would hâve held the car sub- 
ject to the order of the Bank. This would hâve been clearly within the 
class of exceptions to the Pennsylvania rule making transfer of pos- 
session to the pledgee necessary to the validity of a pledge. This, how- 
ever, was not the case. It was not assigned as property in the posses- 
sion of a bailee. The assignment had no référence, of course, to the 
holding of the car by the Michigan Central Railroad Company, which 
occurred long afterwards, nor could the accidentai situation of a car 
on the tracks of a railroad company serve as notice to the world that 
it was not in the possession of its owner. As said by the counsel for 
the trustée in bankruptcy: 

"In the présent case, the bank saw fit to rely upon the posslbility that the 
pledged property would pass into the possession of the vendee, from whom 
the bank could then hâve recovered either the car or its purehase priée." 

We think no efficient assignment, légal or équitable, bas been shown 
to take this property from the trustée, who in this case stands not only 
in the shoés of the bankrupt but also represents the rights of credi- 
tors against the bankrupt estate. 

The order and decree of the court below, in regard to the daim of 
the First National Bank, of Huntingdon, Pa., to hâve surrendered to 
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it by thie trustée the car and its equipment, or the value thereof, îs there- 
for reversed. 

The claim of the First National Bank, of Huntiugdon, to $3,016, 
collected by the trustée from the United States, is founded upon the 
fact that the bankrupt, having contracted to furnish to the United 
States a certain derrick for the price of $3,016, shipped the same on 
September 27, 1907, and on October 16, 1907, borrowed from the bank 
the sum of $3,016, upon the note of the bankrupt, with its claim against 
the United States under said contract assigned to the bank as collat- 
éral security. The assignment is an express transfer of a "claim or 
account" against the United States, with power of attorney to coUect 
the same. Section 3477 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 2320) is as follows: 

"AU transfers and asslgnments made of auy claim upon the United States, 
or of any part or share thereof, or Interest thereln, whether absolute or con- 
dltlonal, and whatever may be the considération therefor, and ail powers of 
attorney, orders, or other authorities for recelving payment of any such claim, 
or of any part or share thereof, shall be absolutely null and vold, unless they 
are freely/ made and executed In the présence of at least two attesting wlt- 
nesses, af ter the allowances of such a claim, the ascertalnment of the amount 
due, and the Issulng of a warrant for the payment thereof. Such transfers, 
asslgnments, and powers of attorney must récite the warrant for payment, 
and must be acknowledged by the person making them, before an officer hav- 
ing aUthority to take aCknowledgments of deeds, and shall be certlfled by 
the officer ; and It must appear by the certlflcate that the offlcer, at the same 
time of the acknowledgment, read and fully explalned the transfer, assign- 
ment, or warrant of attorney to the person acknowledglng the same." 

The court below, for the reasons stated by it, has correctly adjudged 
that the assignment of said claim against the United States was void 
as to the bankrupt, and that the money in the hands of the trustée may 
be retained by the trustée for distribution among the creditors in such 
manner as the court may thereafter détermine. It is only necessary 
to add that the view taken by the court below has since been fully sus- 
tained by the Suprême Court of the United States in the récent case 
of the National Bank of Commerce, of Seattle, v. Downie, Trustée 
(decided November 28, 1910) 218 U. S. 345, 31 Sup. Ct. 89, 54 L. 
Ed. 1065. 

The order apd decree of the court below, in regard to the claim of 
the First National Bank, of Huntingdon, Pa., to the proceeds of the 
claim of the bankrupt against the United States, is theref ore affirmed. 



BURTON V. JBNNINGS. 

fClrcult Court of Appeals, Second Circuit. February 14, 1911.) 

No. 139. 

1. CoNTEACTS (I 176*) — Construction— When Question tob Jubt. 

When a contract is coucted in terms of art, It Is necessary. In order 
to ascertaln Its meaning, to hâve recourse to those having knowledge of 
the art; and. If they dIfiCer as to what the words mean, the question may 
properly be submltted to the jury. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 767-770, 1097 ; 
Dec. Dig. I 176.»] 

*For otber cases aee same topic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 



BCETON V. JENNING8 383 

2. CusTOMS AND Usages (§§ 15, 21*) — Evidence to Aid Construction— Mean- 

ING OF TECHNICAL TeRMS— QUESTIONS FOB JUEY— "WANEY." 

In an action on a contract by plaintiffs to dellver to défendant "200,000 
feet of Sound, square edge, rough, long leaf yellow pine, * * * no 
waney stock," the timber havlng been refused by défendant, évidence of 
a custom ta the lumber trade as to the meanlng of the vyords "no waney 
stock" in sueh contracta, and as to the percentage of inferlor or waney 
stock which wonld warrant the rejection of the shlpment, was admis- 
sible, and the question of the existence of the custom and of the inter- 
prétation to be placed on the technical terms used in the contract was 
properly submitted to the jury. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 30- 
33, 47 ; Dec. Dig. §§ 15, 21.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by Curtis M. Jennings, as sole surviving partner, etc., 
against James H. Burton. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

On writ of error to the Circuit Court for the Southern District of New 
York to review a judgment entered upon the verdict of a jury in favor of the 
défendant In error (plaintiff below) for $4,679.89. The action is founded upon 
a contract made In the spring of 1004. It was tried once before, resulting 
in a simllar verdict. The two trials aggregated nine days. The first judg- 
ment was reversed because of an erroneous ruling of the trial judge in hold- 
ing that the contract was modified by a subséquent letter of the défendant. 
Burton v. Berthold, 166 Fed. 416, 92 O. C. A. 16a The salient f acts appear 
in the former opinion of this court and need not be repeated hère. 

John S. Berthold having died September 14, 1909, the action was continued 
in the nariie of the plaintiff as surviving partner. The parties will be re- 
ferred to as they appear in the court below. 

Appell & Taylor (George H. Taylor, Jr., of counsel), for plaintiff 
in error. 

Hyland & Zabriskie (Nelson Zabriskie, of counsel), for défendant 
in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). This court 
decided that the contract between the parties consisted of the order 
inclosed in defendant's letter of April 14, 1904, and the acceptance 
of the order by the plaintiffs on April 19, thereafter. The relevant 
parts of the order are as follows: 

"Quality Sound Square Edge Rough Long heat Yellow Pine. Priée Forty 
& Bo/ioo Dollars Delvd (40 so/ioo per M ft.). Point of delivery Newark, New 
Jersey via Penn. B. R." 

Then follows a statement of the sizes of the lumber. The order 
concludes as follows: 

"Your privilège of increasing the 12x14 & larger to any extent you may de- 
sire providing you deduct an equal amount for the 10x12 and 12x12. Ship 
no waney stock." 

Considérable correspondence followed the acceptance of this order 
which it is unnecessary to consider, in view of our former décision 
that the contract was complète on the acceptance by the plaintiffs 

*For otber caseB see same topic & S nvmbes in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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and was not modifiée! by what took place tliereafter. The subséquent 
correspondence may, however, be resorted to in explanation of any 
ambiguities in the agreement. We hâve, then, an agreement by vvhich 
the plaintiiïs promised to deliver to the défendant 200,000 feet of 
sOimd, square edge, rough, long leaf yelloiv pine wifh np waney stocks 
for $40.50 per thousand feet. The plaintiiïs, who resided in St. Louis, 
ordered the lumber in controversy from Western mills and it was 
delivered as provided by the agreement. The défendant refused to 
accept it as not complying with the conditions of the , contract. It 
was sold and the plaintiiïs sue to recover the diiïerence between the 
amount received and the contract price. Of course the construction 
of a contract, if its language be plain and unambiguous, is for the 
court, but when it is couched in terms of art, it is necessary, in or- 
der to ascertain its meaning, to hâve recourse to those having knowl- 
edge of the trade nomenclature. If those familiar with the business 
in question diiïer as to what the words mean, it is proper to submit 
the question to a jury for solution. It may be safely asserted that 
"sound square edge rough long leaf yellow pine not waney" conveys 
no very clear or definite meaning td one unfamiliar with the lumber 
business. Neither the court nor the jury could render an intelligent 
décision unless they understood what the contract meant. 

It is argued by the défendant that the contract is unambiguous, 
that its construction was for the court and that it was error to sub- 
mit to the jury questions relating to its meaning. Assuming the ma- 
jor premise to be correct, the conclusion naturally folio ws, but we 
think that the contract needed explanation, and, as there was a con- 
ilict as to its proper interprétation, it was for the jury to settle, in 
limine, the meaning of the trade terms employed. The court express- 
ly charged that the contract was not modified by the subséquent cor- 
respondence but that, in view of the testimony as to custom, regard- 
ing wliich the witnesses were not in accord, he would submit to the 
jury the dispute as to its meaning. The question is presented by num- 
berless exceptions but they will âll be disposed of when we détermine 
vvhether it was proper to introduce évidence of customj if it were, 
and that évidence was conilicting there can be no doubt that it was 
properly submitted to the jury for solution. We think the jury were 
justified in fînding the following facts: 

First. — That the defendant's order was a very unusual one for the 
New York market both as to size, length and quantity of lumber 
and that it would be a practical impossibility to fill such an order with 
timber having absolutely no wane, if that term be construed to mean 
that each log must be absolutely square edged from one end to the 
other. 

Second. — That as understood in the lumber trade, an order for "no 
waney stock" means that there is to be no excessive wane, it being 
impossible to avoid some wane in such an order as the one under con- 
sidération. 

Third. — That where an order calls for large timber fîfty-five feet 
in length a percentage of 11.27 of culls is reasonable. 

Fourth. — That in every large order there are "culls" and "seconds," 
viz., pièces which do not come up to the grade called for. Thèse 



BUETON V. JBNNING8 385 

are rejected by the inspecter and, if not excessive, are settled for at 
a two-thirds price. 

Fifth. — That in the lumber business yellow pine in large timbers 
is divided into three grades, first ; prime, second ; merchantable, and 
third; soiind and square edge. The latter — the grade hère involved 
— being the lowest of the three. 

Sixth. — That the lumber was not manufactured down to the ex- 
act sizes stated in the order which required that the stock should be 
rough. When so reduced much of the wane would disappear. 

Seventh. — That the présence of a small amount of culls does not 
warrant the rejection of an entire order which bas been shipped from 
the Northwest, the journey by rail requiring two monchs. In such 
conditions custom requires that there must be an inspection and an 
acceptance of the culls if only a small percentage appears, and at least 
the seller must be given an opportunity to substitute timber of the 
proper dimensions for the rejected culls. In other words, the custom 
of the trade does not permit an arbitrary and final répudiation of the 
contract in such circumstances. 

The dictionary meaning of the words in controversy is as follows: 

"Waney — Havlng a beveled edge, as the wane of a log. Same as wane. 
"Wane — II. The beveled edge of a board sawn from a log especially notice- 
able in a slab-board." 

The défendant contends that this is the meaning which alone is to 
govern. A timber not absolutely square-edged through its entire 
length would, therefore, be "waney." 

It appears, however, that a contract to deliver a 10x13 log 55 feet 
in length would be complied with by delivering a 60-foot log having 
wane at the end provided it would show no wane when eut down to 
the stipulated proportions and the testimony showed many logs of 
this character. 

We do not intend to intimate that the foregoing propositions are 
indisputably established, but only that the jury may bave so found. 
Certainly the contract as so interpreted is in accordance with fair 
dealing and common sensé. The .strict unyielding construction con- 
tended for by the défendant would place the Western mill owner at 
the mercy of the Eastern buyer and inspecter. If the inspecter were 
a strict constructionist or dishonest, he could easily find a small amount 
of wane in every contract and the buyer could repudiate, leaving the 
mill owner remediless. It would seem that a custom such as the wit- 
nesses describe is almost a necessity to prevent the inéquitable situa- 
tion which would arise if a purchaser could repudiate his agreement 
in toto on finding waney stock, no matter how infinitésimal the amount. 
That the défendant was aware of a custom of this kind is made ap- 
parent by his correspondence, in which he several times alludes to 
it. For instance, he says: 

"Culls, if any, to be received and applied on the order at two-thirds prlce, 
as customary." 

Again, 

"If the stock you hâve shipped me was to contain the customarj/ 5 or 6 per 
cent, rejections there woiild be no question whatever about my customer re- 
ceivlng it." 

185 F.— 25 
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The question whether the custom contended for by tHe plaintiffs 
existed was one of fact for the jury. If they found that it existed, 
the contract was to be construed accordingly ; if they found it did 
not exist, the contract was to be construed strictly, as permitting no' 
wane whatever. We think that the trial judge did not leave the con- 
struction of the contract to the jury, but he did leâve it for them to say 
what was the meaning of certain technical terms and whether a custom 
existed in the light of which the contract was to be interpreted. The 
jury evidently found the disputed questions in favor of the plaintifïs 
and consequently that, under the conditions of the contract, it ,was 
customary to accept a small percentage of culls at a two-thirds price, 
that in an order involving timber of unusual size, culls were to be ex- 
pected and were provided for by a trade custom. They may also hâve 
found that a log showing some wane was not waney, as understood 
in the trade, if it could be eut down to a square-edged timber of the 
desired dimensions and that the amount of wane existing in the prés- 
ent case did not warrant a total répudiation of the contract. 

The réception of the proof referred to was admissible under the 
complaint as explanatory of the contract alleged therein. As it did 
not refer to a new cause of action an amendment to the complaint 
was unnecessary. 

We think the record shows no error requiring a third trial. 

The judgment is affirmed. 



UNITED TRANSPOETATION & LIGHTBRAGE CO. v. NEW YORK & 
BALTIMORE TKANSP. LINE. 

NEW YORK & BALTIMORE TRANSP. LINE v. UNITED TRANSPORTA- 
TION & LIGIITERAGB CO. 

(Circuit Court of Appeals, Second Circuit. February 14, 1S)11.) 

, Nos. 143, 144. 

1. Admiralty (§ 36*) — CouNTERCLAiM— Claim "Akisi.xo OUI oï Same Cause 

OF Action." 

In a suit in admiralty to reeorer for ligliteriise services renciered luidër 
a contract with respondeut corporation, a cluiin by rospondcut for dam- 
ages, based ou alleged c-vcessive charges pald libehuit by respoi-rtent un- 
der. a prlor, contract between tliem, uiade on l.ehalf of respondent by a 
former offieer wbo was also iuterested in libel.'uit compaiiy, is not oiie 
"arising out of the sanie cause of action for '.vhich the original libei 
was flled," and cannot be set up as a eounterclaim under the flfty-third 
admiralty rule. 

[Ed. Note.— -For otiier cases, see Admiralty, Dec. Dig. § 36.* 
For other définitions, see Words and Phrases, vol. 1, pp. 492-496; vol. 
8, p. 7581.] 

2. Admiralty (§ 10*) — Juhisdiction— Matteks oe Equitable Cognizance. 

A cause of action to obtain relief against a fraudaient contract between 
two corporations, made by an offieer Common to both, is not maritime 
in Its nature and cannot be brought by either an original or cross libel 
within the jurisdiction of a court of admiralty, although tUe contract it- 
self was maritime. 

[Ed. Note. — For other cases, sée Admiralty, Dec. Dig. § 10.*] 

*For otber cases see same topic & i numbbb In Dec. & Am. Digs. 1907 to date, & Rëp'r Indexes 
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Appeals from the District Court of the United States for the 
Southern District of New York. 

Suit in admiralty by the United Transportation & Lighterage Com- 
pany against the New York & Baltimore Transportation Line, and 
cross-libel by respondent against hbelant. Decrees for libelant and 
dismissing the cross-libel (180 Fed. 902), and respondent appeals. 
Affirmed. 

The liliel was flled to recover for certain lighterage services rendered be- 
tween May 1. 1908. and May 12, 1909. Tlie respondent answered and also 
filed a cross-llhel clainiing to recover liy way of counterclalm $14,S(k!.32 al- 
leged to hâve been paid upon excessive charges for lighterage services ren- 
dered prlor to the rendition of the services stated in the libel. 

The ground for clainiing to recover thèse alleged excessive payments was 
that one Groves, who participated in niaking the contracts providlng for the 
excessive charges for lighterage services, was, at the time, président and a di- 
rector of the libelant corporation and also gênerai manager and a dlrector of 
the respondent corporation. 

The lighterage services to recover which the original libel was filed were 
rendered by the same vessels as before, but under an agreement made wlth 
an offlcer of the respondent corporation after said Groves ceased to be its 
gênerai manager and were not siibject to the objection above stated. 

Upon the trial concessions were made fixing the amount due the libelant 
under the original libel at $5,969.97, and a decree was entered for that amount 
wlth Interest and costs. The cross-libel was, however, dlsmissed. The re- 
spondent bas appealed. 

Keener & Lewis (A. Delos Kneeland and William A. Keener, 
of counsel), for appellant. 

Hunt, Hill & Betts (F. S. Laws and Geo. Whitefield Betts, Jr., of 
counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
amount due the libelant under the original libel was not disputed, and 
the matters set up in the cross-libel do not constitute matters of dé- 
fense thereto except as they may serve to diminish the amount recov- 
erable if established as an affirmative demand in favor of the respond- 
ent. 

At the outset the libelant contends that the District Court had no 
power to entertain this affirmative demand and grant the respondent 
the relief prayed for in its cross-libel, because; 

(1) The relief sought is not based upon the same cause of action 
as the contract which is made the basis of the libelant's claim. 

(3) The relief sought is outside the jurisdiction of a court of ad- 
miralty. 

The fifty-third rule in admiralty, under which the respondent claims 
the right to file its cross-bill, is printed in the footnote.^ 

A cross-libel may be filed "upon any counterclaim arising out of the 
same cause of action for which the original libel was filed." 

1 "Whenever a cross-libel is flled upon any counterclaim arising out of the 
same cause of action for which the original libel was filed, the respondents 
In the cross-libel shall give security in thé nsual amount and form, to re- 
spond in damages as claimed in said cross-libel, unless the court on cause 
shown, shall otherwlse direct; and ail proceedings upon the original libel 
shall be stayed until such security shall be given." 
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Undoubtedly, as the respondent says, this rule should be liberally 
construed. The interprétation given to the words "same cause of 
action" by Judge Brown in Vianello v. Crédit Lyonnais (D. C.) 15 
Fed. (î37, seems most proper: 

"T iini satii^fied tliat the words the 'same cause of action' are hère used iu 
a liiore KOiieral seuse, meaniira; the same transaction, dispute, or subject-mat- 
ter whicli lias beeu the cause of the action belng brought." 

vSee, also, Genthner v. Wiley (D. C.) 85 Fed. 797; The Highland 
Light (D. C.) 88 Fed. 296. 

The first inquiry then is whether the demand set up in the cross- 
libel grows eut of the same subject-matter as the contract upon which 
the original libel is based. 

As shown in the statement of f acts, the contract for the unpaid light- 
érage services (the subject-matter of the libel) was entered into after 
said Groves ceased to be gênerai manager of the respondent, and is not 
subject to the objection that he^was a common officer of both contract- 
ing corporations. It is true that this contract related to the same ves- 
sels which he had previously hired, and that the services vvere of the 
same nature, but the terms were différent, and the later contract was 
in law a new one. As well said by. the district judge : , 

"It does not advance matters to speak of tins eouA-ersa tion as a modification 
of an exlstlng contract. A coîjtract once made cannot be inodlfled except by 
a new meeting of minds, and when such mlnd-meeting occurs a new contract 
springs luto existence." 

The respondent's demand in its cross-libel has wholly to do with 
the earlier contract. It is based upon the theory that this contract 
was voidable because Groves was an officer of both contracting cor- 
porations, and was so unreasonable and unfair as to be practically 
fraudulent. 

Contracts between corporations having common ofificers are closely 
scrutinized by the courts. There is always the possibility of a con- 
flict between interest and duty. But such contracts are not neces- 
sarily void, nor are they constructively iraudulent. If, however, there 
be actual fraud, or if undue advantage be taken in favor of one party 
over.the other, the courts will grant relief. 

But in this case the demand for relief based upon the fraudulent 
character of the earlier transactions — transactions completed and the 
considération paid — bore no relation to the suit to recover the amount 
admitted to be due imder the later contract which was concededly 
valid. Such a demand did not arise "out of the same cause of action 
feu- which the original libel was filed" and could not be set up by way 
of counterclaim in it. See, in addition to the cases already cited upon 
this point, Davidson v. Gréer (D. C.) 127 Fed. 999; Hastorf v. Deg- 
non-McLean Contracting Co. (D. C.) 128 Fed. 982; Emery v. Twee- 
die Trading Co. (D. C.) 143 Fed. 144; The Frank Gilmore (D. C.) 
73 Fed. 68G. 

We tliink it clear that the counterclaim did not come within the 
rule. Still for the purpose of testing the claims we will assume that 
the rule would permit the demand to be set up if it were otherwise 
unobjectionable. Upon this assumption we hâve to meet the libelant's 
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second objection that the relief prayed for in the cross-libel is outside 
the jurisdiction of a court of admiralty. 

Ordinarily to obtain relief against a fraudulent contract made by 
a common officer of two corporations resort must be had to equity. 
Suit may be brought to enjoin the consummation of the transaction, 
or, if conipleted, it may be set aside. So, under certain circumstances, 
a bill wi!I lie for an accounting. 

In the présent case the respondent contends that it is not required 
to go intp equity, and says : 

"The ïemedy of the Transportation Line, were it a plaintiff in an indé- 
pendant action, would not lie in an action in equitj' for a rescission Of the 
foiitract which it never made or ratlfied or if made by it were an oral con- 
tract. But woùld be an action at law based upon the équitable principle under- 
lyins the action for money had and received based upon implied contract or 
légal fraud." 

Of course the action of assumpsit for money had and received, 
while in form an action of law, is based upon équitable principles, 
and it is by no means obvious that it would be broad enough to afford 
relief in the case of such a transaction as is stated in the cross-libel. 
Still, for the purposes of this case, we will assume' that the contention 
of the respondent is well founded, and that an action at law would 
lie against the libelant corporation upon its implied promise to repay 
moneys received by it which in justice and good conscience it ought 
not to retain. 

But the conclusion that an action of assumpsit might be maintained 
lends no support to the claim that the demand can be the subject of 
a suit in admiralty. Courts of admiralty bave no more jurisdiction 
over actions at law (unless the subject-matter be maritime) than they 
bave over suits in equity. Similarly, we think that a court of admi- 
ralty has no more power to take cognizance of a distinctly équitable 
or légal demand when it is set up in a cross-libel than w^hen it is the 
subject of an independent suit. Probably a court of admiralty has 
incidental chancery powers and may afford some degree of équitable 
relief in matters subsidiary to and dépendent upon the cause of action 
of which it has jurisdiction. But no such exception to the rule could 
arise in this case, While the vessels involvèd in the différent trans- 
actions were the same, relief against the alleged fraudulent contract 
was in no sensé dépendent upon or subsidiary to the cause of action 
for the moneys admittedly due, 

We thus reach the question whether the demand of the respondent 
was maritime in its nature so that it could come either by original or 
cross-libel within the jurisdiction of a court of admiralty. 

It is, of course, well settled that courts of admiralty bave no gên- 
erai équitable jurisdiction. When a maritime contract is hroken, the 
admiralty can only award damages for its breach. This is the rem- 
edy which a court of law would give; but a court of admiralty in 
granting it acts in no sensé as a court of common law. The admi- 
ralty grants relief, légal in its nature, when, and only when, the sub- 
ject-matter of the suit is maritime. Admiralty has jurisdiction over 
maritime contracts, but it has none over contracts leading up to the 
exécution of maritime contracts. And, upon similar principles, it can 
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have no jurisdiction over nonmaritime transactions folio wing the ex- 
écution of maritime contracts. 

In Minturn v. Maynard, 17 How. 477, 15 L. Ed. 235, the Suprême 
Court of the United States said: 

"The court below very properly dismissed the libel, for want of jurisdic- 
tion. There Is nothing in the nature of a maritime contract in the case. The 
libel shows nothing but a demand for a balance of accounts between agent 
and principal, for which an action of assumpsit, in a common law court, Is 
the proper remedy. That the money advanced and paid for respondents was, 
in whole or in part, to pay bllls due by a steamboat for repairs or supplies, 
will not make the transaction maritime, or glve the libelant a remedy in ad- 
mlralty." 

And in the later case of The Eclipse, 135 U. S. 599, 608, 10 Sup. 
Ct. 873, 876 (34 L. Ed. 269), the Suprême Court again said: 

"While the court of admiralty exercises its jurisdiction upon équitable 
principles, it bas not the characteristic povvers of a court of equity. It cannot 
entertaln a blU or libel for spécifie performance, or to correct a mistake (An- 
drews V. Essex Ins. Co., 3 Mason. 6, 16 [Fed. Cas. No. 374]) ; or déclare or 
enforce a trust or an équitable tltle (Ward v. Thompson, 22 How. 330 [16 L. 
Ed. 249] ; The Amelia, 6 Ben. 475 [Fed. Cas. No. 0,487] ; Kellum v. Emerson, 
2 Curtis, 79 [Fed. Cas. No. 7,669]) ; or exercise jurisdiction in matters of ac- 
count merely (Grant v. Poillon. 20 How. 162 [15 L. Ed. 871] ; Minturn' v. 
Maynard, 17 How. 477 [15 L. Ed. 235] ; The Océan Belle, 6 Ben. 258 [Fed. 
Cas. No. 10,402]) ; or decree the sale of a ship for an unpald mortgage, or 
déclare her to be the property of the mortgagecs and direct possession of her 
to be given to them (Bogart v. The John Jay, 17 How. 399 [15 L. Ed. 95]). 
The jurisdiction embraces ail maritime contracts, torts, injuries, or ofCenses. 
and it dépends, in cases of contract, upon the nature of the contract, and is 
limited to contracts, claims, and services purely maritime, and touching rights 
and duties appertaining to commerce and navigation. People's Ferry Co. v. 
Beers, 20 How. 393, 401 [15 L. Ed. 981]. There was nothing maritime about 
the clalm of the interveners, and the intervention was properly dismissed for 
want of jurisdiction over the subject-mâtter." 

And in the leading case of Sufïolk Bank v. Lincoln Bank, 3 Mason, 
1, 16, 17, Eed. Cas. No. 13,590, Judge Story said: 

"To be sure In a certain sensé, and in the exercise of thelr gênerai juris- 
diction, courts of admiralty may be properly said to be courts of equity, that 
is, courts proceeding ex sequo et bono, and not conflned to the narrow notions 
of the common law. But courts of admiralty have no gênerai jurisdiction 
to administer relief as courts of equity. They cannot entertaln an original 
Mil or libel for spécifie performance, or to correct a mistake, or to grant relief 
against a fraud. * * • if, therefore, anything in point of law, material 
to the plalntifPs case, dépends upon thls clause, and a mistake bas occurred 
in omitting it, my judgmeut is that a court of admiralty is incapable of ad- 
ministering the proper relief. The remedy lies at common law, for dainages 
for nonperformance of the original agreement, or in equity, for a spécifie per- 
formance by reforming the policy. In the présent suit I can only deal with 
the policy, as it stands." 

See, also, Meyer v. Pacific Mail Steamship Co. (D. C.) 58 Fed. 
923; Marquardt v. French (D. C.) 53 Fed. 603; Williams v. Provi- 
dence Washington Ins. Co. (D. C.) 56 Fed. 159; The City of Clarks- 
ville (D. C.) 94 Fed. 201 ; Dean v. Bâtes, 2 Woodb. & M. 87, Fed. 
Cas. No. 3,704; The S. C. Ives, 1 Newb. Adm. 205, Fed. Cas. No. 
7,958. 

The maritime contract was the one which the respondent says was 
fraudulent. It does not seek to' enforce but to avoid that. It can- 
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not, however, hâve such contract set aside without învoking the équi- 
table relief which a court of admiralty cannot grant. Moreover, even 
from this point of view, the matter is not maritime. The fundamental 
question is whether the gênerai manager of the respondent corpora- 
tion induced by his interest in the libelant corporation betrayed his 
trust. But this question is not maritime in its nature. 

As we hâve already stated. the remedy of the respondent, îf its 
charges be well founded, would seem to be in equity to set aside the 
alleged wrongful agreement and to conipel an accounting. Perhaps, 
as we hâve aiso seen, an action in assumpsit for money had and re- 
ceived would lie. But a court of admiralty cannot afford the neces- 
sary équitable relief ; nor can it grant the légal relief, because the 
implied promise to repay the moneys which cannot in good conscience 
be retained — necessary to support the action for money had and re- 
ceived — is not a maritime contract. 

The decrees of the District Court are affirmed, with interest and 
costs. 
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THE MARAVAL. 

'(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

Nos. 136, 137. 

CoLtisiON (§ 72*) — ^Anchobed Vessels — Deaggino or Anohob — NEar-roENT 

LOOKOTJT. 

A collision between the steamships Cludad de Eeus and Maraval, while 
botb were anchored at night in Upper New York Bay opposite Stapleton, 
held, on confllcting évidence, due to the fault of both vessels; the Reus 
being initlally In fault for permitting her anchor to drag under the in- 
fluence of the wind, which was not extraordinary, and both for not keep- 
Ing a proper lookout, which would bave enabled either to avoid the col- 
lision, whereas nelther lookout observed that the vessels were approach- 
Ing each other until at the time of or Immediately before the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. § 102; Dec. Dig. 
S 72.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Trinidad Shipping & Trading Company, 
Limited, as owner of the steamship Maraval, against the steamship 
Ciudad de Reus, and cross-libel by La Mutua Sociedad Anonima as 
owner of the Reus, against the Maraval. Decree against the Mara- 
val (171 Fed. 470), and claimant appeals. Reversed, with directions. 

Convers & Kirlin (J. Parker Kirlin and William H. McGrann, of 
counsel), for appellant. 

Curtis, Mallet-Prevost & Coït (A. H. Strickland, of counsel), for ap- 
pellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For other caies see same toplc & { hvmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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WARD, Circuit Judge. Thèse are cross-appeals. The cause is upon 
a libel and cross-Hbel filed by the owners of the steamers Ciudad de 
Reus and Maraval rëspectively, which were lying at anchor somewhere 
opposite Stapleton and came into colhsion in the early morning of 
January 5, 1908. The Reus had been lying safely at her anchorage 
through several tides since the morning of January 3d. On January 
5th at 1 :50 a. m. the Maraval dropped her anchor and brought up ou 
it within a few minutes afterwards. Subsequently the Starbqard side 
of the Reus amidships came into contact with the blufï of the port bow 
of the Maraval; each vessel sustaining considérable injury. The Reus 
then swung around and lay alongside with her starboard bow about 
amidships and projecting half her length aft of the Maraval. In this 
position the vessels lay for hours. At daylight the Maraval found it 
impossible to raise her anchor until the Reus slipped her cliain, and 
then the Maraval brought up botli anchors foui of each other. The 
anchor of each vessel was adéquate. 

The time of the collision is disputed; the single watchman oh the 
deck of the Reus saying first it was half an hour and afterwards 22 to 
24 minutes, and the quartermaster on the deck of the Maraval saying 
that it occurred about 10 minutes, after the Maraval anchored. We 
think this a mistake. The weight of the testimony, confirmed by the 
scrap log of the Maraval's engine room, is clearly that it occurred 
about 45 minutes afterwards. 

The pleadings of the Reus are on the theory that the Maraval an- 
chored toc near her, making a foui berth, and then swinging around 
under the force of the ebb tide to the southwest struck the Reus amid- 
ships with her bow. 

The pleadings of the Maraval, on the other hand, are on the theory 
that she anchored to the south and east of the Reus in a safe berth 
which vessel under the forcé of the northwest wind dragged her an- 
chor in a southeasterly direction and so came foui of the Maraval. 

It is agreed upon both sides that the wind was blowing from the 
northwest. The United States Weather Record taken on the roof of 
100 Broadway shows an hourly wind movement between 12 and 1 a. m. 
of 17 miles west and between 1 and 2 a. m. of 24 miles northwest with 
no squalls, at least which lasted five minutes ; no maximum velocities (i. 
e., over 29 miles) of less duration being ever included in such reports. 
It seems to us quite impossible that such a wind as is described in the 
report could hâve caused either vessel to drag her anchor. 

Low water occurred at Sandy Hook at 2 :15 a. m., but the current 
continued to run down for more than two hours after that period; its 
average strength being 1.5 knots an hour. See Judge Addison Brown's 
interesting note to the case of the Ludwig Holberg (D. C.) 36 Fed. 
917. We cannot believe that such a current would cause either vessel 
to drag her anchor. 

There is no accurate testimony as to the set of the ebb current, rior 
db we know of any record of it in the Upper Bay. Observations hâve 
been published of the set of the current in the Lower Bay in connec- 
tion with the work on Ambrose Channel. The report of the Metro- 
politan Sewerage Commission dated April 30, 1910, contaiiis a record, 
of interesting experiments with floats, but not helpful on this point. 
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Robinsbri, master of one of the New York & Cuba steamers, says the 
ebb has a S. S. W. tendency opposite Stapleton and then favors the 
beach to the Xarrows, and Second Officer Kiihlman and Chief "Offîcer 
Smith of the Maraval testify similarly. Many other witnesses say it 
runs north and south. The District Judge found the carrent to be 
S. W. The configuration of the river and bay seems to indicate that 
the ebb tide would natui"ally set towards the Staten Island shore; but 
we cannot believe it sets so far west as southwest. 

We lay out of considération the contention of the Reus that the 
Maraval dropped her anchor on or near the anchor of the Reus and 
then swung around to the S. W. by the force of the tide against the 
Reus. It is in the highest degree improbable that any pilot would 
anchor so close to another vessel, or, if he did, that the watch on the 
Reus would not hâve appreciated the danger and immediately hâve 
called up an officer. Putting the Maraval wben she brought up on her 
anchor 60 fathoms ofï the starboard side of the Reus, as the watchman 
on the Reus testified, the Maraval, if controUed by an ebb current of 
1.5 knots, would hâve swung into collision with the Reus in about 
two minutes, and the pilot, officers, and whole watch of the Maraval 
would hâve been witnesses of it, and the second officer of the Royal 
Prince could hardly hâve failed to see it. Moreover, she would hâve 
swung alongside, and, being 324 feet long, would hâve projected less 
one-half the length of the Reus, viz., nearly 200 feet astern of her, 
which she did not do. 

Both parties agrée that the Maraval anchored east of the Reus, and 
the real dispute is whether to the north and east or to the south and 
east, and whether she, under the force of the ebb tide, dragged S. W., 
or the Peus, under the force of the N. W. wind, dragged S. E. 

The District Judge very truly stated that the testimony créâtes a sit- 
uation of. inextricable confusion. He did not attempt to reconcile the 
testimony of the many witnesses and the diagrams they made and the 
points they marked on the charts as to the original anchorage of the 
vessels and their location afterwards at différent times on the same 
day. We shall follow bis example in this respect. He apparently 
found that the Maraval anchored N. and E. of the Reus, relying prin- 
cipally upon the testimony of Foster, first officer, and Ramsay, second 
officer, of the Roj-al Prince, which lay at anchor some distance lower 
down the bay. He attached importance to their dépositions because 
they were disinterested witnesses, and because, though examined on be- 
half of the Maraval, their dépositions were offered in évidence by the 
Reus. Foster's watch was from 4 to 8 a. m., and we discover noth- 
ing significant in his déposition. Ramsay's watch was from 13 to 4 
a. m., and, though his testimony is not very positive and does not indi- 
cate accurate observation, it favors the Reus as far as it goes. He 
says : 

"When you went on watch at 12 o'clock, did you see any vessels anchored 
above you? A. Yes, sir; there was one vessel ahead of us. 

•'Q. How far ahead do you think she was? A. About a mile. 

"Q. Was she towards the Staten Island shore? A. She was doser In. 

"Q. Could you see any other vessel anchored near thei-e at 12 o'clock? A. 
No, sir. 
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"Q. At any tlme f rom 12 to 4 did you see more than one vessel anchored 
above,yoii wlthin a mile? A. No, sir. 

"Q. I>id you see any vessel coiue in between the hours of 12 and 4 and go 
by you. A. Yes, sir ; there was one vessel passed very close to us. 

"Q. Do you know what vessel sbe was? A. No, sir; I eouldn't see. It was 
dark. 

"Q. Do you know where she anchored? A. No,, sir; I eouldn't say. 

"Q. Hâve you any idea? A. No, sir. 

"Q. Do you know whether that vessel anchored above or below the vessel 
that you saw anchored about a mile above you? A. It must hâve been above. 

"Q. That is to say, you think that the vessel that went by you between 12 
and 4 anchored above the vessel you said you saw anchored withln a mile at 
12 o'clock? A. Yes, sir. 

"Q. Can you state approxlmately what time that vessel came in? A. Tes, 
sir; it was between half past 12 and quarter to 1; between 12:30 and 12:45. 

"Q. Suppose that the vessel that you saw pass you at a quarter to 1 or 
half past 12, anchored above the vessel which you hâve just described you 
saw at 12 o'clock in collision ; in your opinion would the vessel which passed 
you in the neighborhood of 1 o'clock be the vessel which dragged her anchor? 
A. I eouldn't say I am sure; I didn't see the ship, it being so dark that 1 
eouldn't see anything about It; I just saw the lights. 

"Q. Suppose a vessel were anchored above you a mile, and another vessel 
a mile and a quarter, and suppose you saw thèse vessels together after that. 
Considering the conditions ôf the wind and the tide, which of those vessels in 
your opinion dragged her anchor? A. The one to the northward. 

"Q. That would be the vessel which you saw go by you between half past 
12 and half past 1? A. Probably it would be that one; yes, sir. 

• * •** * * * * « « * 

"Q. You are sure that that vessel anchored above the vessel which you sald 
at 12 o'clock you saw about a mile above you? A. Yes, sir; she did not an- 
chor between us and the other one." 

The positions the vessels would take when brought up to their an- 
chors would be the résultant of the force and directions of the wind 
and tide. The Reus is an cil tanker with her boilers and engines far 
aft and was on this occasion light, drawing 13 feet forward and 18 
feet aft. The Maraval, on the other hand, was laden to a draft of 20 
feet 6 inches. The Reus would feel the wind more and the tide less 
than the Maraval, so that the résultant of thèse forces would be like- 
ly to make her head a little more to the N. W. than the Maraval would. 
The heading would no doubt vary, especially if dragging her anchor. 

Against the testimony of the anchor watchman of the Reus and of 
the second officer of the Royal Prince, as to where the Maraval an- 
chored (which is not consistent), we hâve that of Scott, master, Kuhl- 
man, second officer (on watch), Esturo, third engineer, on deck, Smith, 
chief officer, Magras, quartermaster (on watch), and Lennon, pilot. 
Thèse witnesses say that the Maraval anchored south and east of the 
Reus in a clear berth, and that the Reus was dragging her anchor 
when the collision took place. This could only hâve been by force of 
the wind. Ail the witnesses agrée that it was strong with occasional 
squalls, and it must bave been very différent from what it was on 
the top of No. 100 Broadway. A tide of 1.5 or even 3 knots an hour 
could not, in our jtidçmént, cause éither of thèse vessels to drag her 
anchor, and there is nothing left to explain what happened but the 
wind. 

Doubtless the illusion of the transf er of motion from a train in 
which we sit in a station to the train alongside, which deceives us con- 
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stantly and against ail expérience, applies to some extent to persons on 
vessels as to which is moving in the dark, so that observers on the deck 
of each vessel, espeçially who, as in this case, discovered their proxim- 
ity just as the collision occurred, might easily impute the movement of 
their own to the other vessel. Still, the weight of the testimony satis- 
fies us that it was the Reus which dragged. The position of the vessels 
after the collision is more consistent with this theory. If the Maraval, 
324 feet long, had dragged into the Reus, 255 feet long, amidships, and 
then swung around, she would hâve overlapped the Reus nearly 200 
feet ; whereas, if the Reus dragged into the bow of the Maraval and 
swung around she would hâve dragged on until she brought up on her 
anchor or on the Maraval's anchor. That she did overlap the Maraval 
about 100 îeet is an indication that this is what happened, made more 
likely if, as now cpntended, the Reus had out 60 fathoms of chain as 
against thé Maraval's 45 fathoms. 

The collision not being due to inscrutable f ault the final question is : 
Was it inévitable? Plainly not. Both vessels kept a most négligent 
watch. Neither discovered the dangerous proximity until, in the case 
of the watch on the Reus, the collision was imminent, and, in the case 
of the Maraval, until it had actually occurred. The movement of the 
Reus dragging her anchor must hâve been slow. She is bound to show 
that the collision was inévitable. To do so she must exclude ail 
causés due to her own négligence. If the anchor watch had seasonably 
discovered that she was dragging, it would hâve been his duty to call 
thé master or an officer on deck. We cannot say that the collision 
might not hâve been avoided in that case by ordinary nautical pré- 
cautions such as paying oùt more chain, or dropping another anchor. 
Ivikewise the Maraval, having steam up, might hâve altered her posi- 
tion or even hâve raised her anchor and moved to a safe anchorage, 
or might hâve shortened or paid out chain, and so might bave enabled 
the Reus to pass clear. See, on the gênerai subject, The Sapphire, 11 
Wali. 164, 20 L. Ed. 127; The Dutchess, 6 Ben. 48, Fed. Cas. No. 
4,205 ; The Qara, 102 U. S. 200, 26 L. Ed. 145 ; The Clara Good- 
win (D. C.) 143 Fed.' 172. 

We do iiot think the suggestion that the Maraval should bave sepa- 
rated from the Reus immediately aftér the collision is important, even 
if she could hâve done so, because no substantial damage occurred after 
the first contact. 

While no confident or absolutely satisfactory conclusion can be 
come to; we think that both vessels were at f ault, and that the decrees 
should be reversed, with directions to the court below to direct a réf- 
érence to ascertain the damages sustained by the Maraval if not 
agreed upon and then to enter the usual decree against both vessels 
for half dama.ges and half costs of both courts. 
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THE PERSIANA. 

■ (Circuit Court of Appeals, Second Circuit. February 14, 1911.)' 

Nos. 165, 166. 

1. Shipping (§ 134*) — Damage to Caego— Liabimty ot Vessel— Negugence 

IN Cabing for Gabgo — "Management or tiie Vessel" — "Failtjbe in 
Fboper Caee of tiie Cargo." 

The action of the niaster of a vessel in permitting wtiale oll, which 
leaked from barrels, to reuialn in tlie bilges, witb .tbe object of savlng 
It at the end of the voyage, did not pertaln to the "management of the 
vessel." within section 3 of the Harter act (Act Feb. 13, 1S93, e. 105, 27 
Stat. 445 [U. S. Comp. St. 1901, p. 2946]) ; but nijury to other cargo from 
such oll arose from "failure In proper care of the cargo," witjiin section 
1, for whieh the vessel was llable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 490, 491 ; Dec. 
Dlg. § 134.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4317-4319; 
vol. 8, p. 7714.] 

2. Shipping (§ 142*) — Damage to Cargo— Notice of Claim— Requieement of 

Bill or Dading — "Before Removal." 

A provision In a blU of ladlng that the shipowner shall not be liable 
"for any damage to any goods, * * * notice of which is not glven 
before the removal of the goods," construed to mean "before removal" 
from the shlp's custody and control, is lav?ful and valld; and a shipper 
under such a bill, seektng to recover for damage to cargo, must show a 
compllance wlth Its terms. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 496 ; Dec. Dig. 
S 142.* 

For other définitions, see Words and Phrases, vol. 1, pp. 735-737.] 

Coxe, Circuit Judge, dissenting. 

Appeals from tlie District Court of the United States for the South- 
ern Mstrict of New York. 

Suits in admiralty by Edmund Lissberger and by Frederick T. 
Busk and others against the steamship Persiàna; Furness, Withy & 
Co., Limited, claimant. Decrees for libelants, and respondent ap- 
peals. Reversed. 

Thèse causes corne hère upon appeal from decrees of the District 
Court, Southern District of New York, holding the steamship Per- 
siàna responsible for damage to baies of wool due to contact with 
whale pil carried in her No. 3 lower hold on a voyage from the River 
Plate to New York. The opinion of the District Judge will be found 
in 156 Fed. 1019. 

J. Parker Kirlin and John M. Woolsey, for appellants. 

Lawrence Kneeland, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges^ 

LACOMBE, Circuit Judge. The f ollowing excerpts from the opin- 
ion of Judge Hough sufïiciently set forth the facts: 

"The wool was on one slde of a wooden bulkhead and the whale oU on 
the other. The oll was well stowed and dunnaged, and no weather was en- 
countered and no occurrences appear in the testimony explalnlng satistac- 

w — .. 1 ' '• : 

*For other cases see same topic & S nvmbbb In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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torily the enormous leakage which undoubtedly took place. * * » Sonip 
leakage was to be expected, and it follows that especial care was iiecessary to 
prevent injury to cargo In its neighborhood. From the construction of tlie 
vessel it is clear that any considérable lealcage from this whale oil would 
uaturally tend to get into the subeompartment in which the wool was stowed. 
* * * The excessive leakage of oil was known (to the ship's offleers) and 
the oil was permitted to rise to the height of two feet and six inches in 
the bilges at a time when the vessel was encountering reasonably heavy 
weather and rolllng and pitching a good deal. Thls is qulte enough to ac- 
count for the condition in which the wool was found, and to render it proba- 
ble that at one time the entire fioor of the wool compartmeut was covered 
with oil, perhaps rising to the height of several inches." 

The ship had sufficient pumps in good condition to discharge the oil 
from the bilges and keep it at so low a level as not to expose the 
wool to damage. But the master intentionally allowed it to accumu- 
late, because if it were pumped overboard it would be lost; but if 
he could keep it in the bilges till the ship got to New York, it could 
be pumped out hère "for the benefit of the oil people." 

The claimant contends that the ship is to be exonerated under the 
Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 446 [U. S. Comp. St. 
1901, p. 3946]). The question presented is whether the damage to 
the wool was "loss or damage arising from négligence, fault or fail- 
ure in proper loading, stowage, custody, care or proper deHvery" of 
the cargo, within the fîrst section of the Harter act, or was "damage 
or loss resulting from faults or errors in navigation or in the manage- 
ment of the vessel," within the third section of that act. 

The frequency with which pumps are worked during a voyage may 
fairly be classified as "management of the vessel," but that is not de- 
terminative of the question hère presented. In The Germanie, 196 
U. S. 589, 35 Sup. et. 317, 49 h. Ed. 610, the court indicated that the 
purpose or intent with which some act was done or left undone was 
an important élément to be considered. The court says : 

"If the prlmary purpose is to afCect the ballast of the ship, the change is 
management of the vessel ; but if the primary purpose is to get the car^'o 
ashore, the fact that it also afCects the trim of the vessel does not niake it 
the less a fault of the elass which the first section removes from the opéra- 
tion of the third. The primary object détermines the elass to which it be- 
longs." 

In the case at bar manif estly the oil was allowed to accumulate 
in the bilges, not for ship's purposes, but because, as Judge Hough 
aptly expresses it, the master "chose to carry oil stowed in her bilges." 
Such an act, although it happened during the voyage, is not within 
the provisions of the third section. 

It is further contended by appellant that sufficient notice of claim 
was not given. The bill of lading provided that the owner should 
not be liable "for any damage to any goods, notice of which is not 
given before the removal of the goods." The vessel discharged at a 
dock in Brooklyn, and many baies of wool consigned to libelants were 
taken away in good order. The particular lot from. this part of hold 
No. 2, including the damaged baies, was placed on the dock on or be- 
fore May 28, 1907. Libelants gave a lighterage company an order 
for it for transportation to the Jersey City Stores. The lighter came 
to the dock and began to load this wool late in the evening of May 
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28th, and finished the next day, when the lightermen receipted for 
the wool "34 oil stained" and carried it to Jersey City. The follow- 
ing day (May 30th) was a holiday, but on May 31st the Jersey City 
Stores notified libelant Lissberger (who had bought Busk & Jevons' 
shipment) that a number of baies were oil damaged, and on June Ist, 
npon receipt of this notification, he gave written notice of claim to 
the Tweedie Trading Company, the time charterer of the vessel. Busk 
& Jevons, being informed of the damage by Lissberger, gave similar 
notice on June 3d, a Monday, 

A provision such as this, incorporated in a bill of lading and ac- 
cepted by the shipper, becomes a part of the contract between the 
parties; and if recovery is sought upon the contract, the party seek- 
ing to recover must show compliance with its terms. The court can- 
not substitute some other provision, and hold that compliance there- 
with is sufficient. Moore v. Harris, 45 Law Journal, P. C. 55, a case 
closely parallel to the one at bar. A fair construction of the words 
"before removal" would make them refer, not merely to removal 
from the ship's hold, but to removal from her custody and control. 
Our courts hâve held that there are certain stipulations which the 
public policy of this country will not allow a carrier to make — such, 
for instance, as would protect him against the conséquences of bis 
own négligence. But this stipulation is not of that character. It bas 
been held that bills of lading may properly contain some reasonable 
requirements that notice of claim be given, so that the shipowners 
may know, not merely whether there is damage for which no de- 
mand may ever be made, but whether any claim for damages is as- 
serted by the consignée, so that the necessary investigation may be 
made while the goods are still under the control of the ship. The 
Westminster, 127 FedvJ680, 62 C. C. A. 406; The St. Hubert, 107 
Fed. 727, 46 C. C. A. 603. See, also, The Oueen of the Pacific, 180 
U. S. 49, 31 Sup. Gt. 278, 45 L. Ed. 419, where a. requirement that 
notice of claim should be made within 30 days af ter the date of the 
bill of lading was sustained, and the court cites with approval Gog- 
gin V. Kansas Pac. Ry. Co., 12 Kan. 416, which held of a requirement 
that claims for damage to live stock should be made in writing, before 
or at the time the stock was unloaded : 

"The parties were compétent to make the contract, and did make It, and it 
must be held good, unless it is contrary to public policy." 

Since we cannot hold that the clause in this bill of lading is against 
public policy, we cannot strike it out of the contract merely because 
the présent case is a hard one, nor can we substitute some other 
clause in its place on any theory that claimant may not bave been 
prejudiced by failure to receive notice of claim while the goods were 
still under its Control. Having failed to comply with this provision," 
libelants cannot recover. 

The decree is reversed, and cause remanded to the District Court, 
with instructions to dismiss the libel, without costs in either court. 

COXE, Circuit Judge (dissenting). We ail agrée that the libelants 
were darnaged in the sum of $8,927, and that the ship would be liable 
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for this sum, but for the fact that notice of the claîm was not given 
prier to the removal of the goods. In the opinion of the majority of 
the court relief must be refused for this reason. There is no pretense 
that the ship's ofBcers dîd not know of the damage to the goods be- 
fore the removal. It was occasioned by their flooding the vessel's 
bilges with whale oil and ail the facts and circumstances were within 
their knowledge. They knew of the daim while the ship was still 
discharging and before anything had occurred to prevent the fuUest 
investigation. Indeed, the dépositions of the officers of the vessel 
were taken before she left this port. A large part of the wool was 
stowed 80 high above the bilges that it received no damage at ail. 
This wool was first taken out. The extent of the damage could not be 
ascertained until ail the wool was unloaded. The unloading from the 
bunker where the damaged goods were stowed was not completed 
until eleven o'clock on the niglat of May 28th. The next day the light- 
er carried the wool to the Jersey City Stores. The day following was 
Décoration Day — a légal holiday. On May 31st the charterer was 
notified of the damaged condition of the wool, and on June Ist notice 
of the claim was given, The testimony shows that within a reasonable 
time after the extent of the damage was known to the consignées, no- 
tice of the claim was given and that had it been given on May S9th 
instead of June Ist, it could not hâve changed the situation in the 
slightest degree. Every right, every advantage, every opportunity was 
open to the ship and the charterer then as fully as if the notice had 
been given on May 39th. 

The language of the bill of lading is as follows: 

"That the master, owners or agents of the vessel shall Bot be liable 
* * * for any claim, notice of which Is not given before the removal of 
the goods." 

It is not pretended that this language is reasonable or effective if con- 
strued to mean that the claim must be made before the removal of the 
goods from the vessel. So interpreted, it would prevent relief in 
cases where the g^oods are inclosed in crates or boxes where their con- 
dition could not be ascertained until the coverings were removed. So, 
too, if the goods were discharged into the consignee's lighters or at 
night, where it would be impossible to discover the damage. Obviously 
the language needs interprétation and construction. I do not under- 
stand that this proposition is disputed, and it follows that it must be 
réasonably construed unless it is to be as an absolute shield to cover 
the grossest négligence. The object of the notice evidently was to 
give the parties responsible for damages timely notice of any claim 
that may be made while the facts are ail ascertainable. It can hâve 
no other purpose except to prevent a fictitious claim or a claim for 
larger damages than hâve actually been sustained. To hold in every 
case that no claim for damages can be made unless notice be given 
before the removal of the goods would be a highly technical construc- 
tion and would lead to manifest injustice. It would be a complète dé- 
fense even where the consignée of the goods did not and could not 
discover the damage prior to removal. It would be a défense when 
the shipowner knew of the damage and the consignée did not. Indeed, 
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if strictly construed, it would prevent a recovery even whére the 
shipowner purposely caused the goods to be removed. Construc- 
tion being necessary, it seems to me that the words "removal of 
the goods" mean such a removal from the vessel or the dock as 
would prevent the shipowner from obtaining the requisite proof 
as to their condition. In other words, svich a removal as might 
permit an unfair or fraudulent claim to be made. 

As was said in the case of The Westminster, 127 Fed. 680, 62 C. C. 
A. 406, the purpose of the provision is "that the shipowners may 
know not merely when there is damage — for which no demand may 
ever be made — but whether any claim for damage is asserted by 
the consignée so that the necessary investigation can be made to as- 
certain the facts while they are fresh." See, also, The Niceto (D. 
C.) 134 Fed. 655. 

In The Queen of the Pacific, 180 U. S. 49, 21 Sup. Ct. 278, 45 L. 
Ed. 419, the libelants permitted four years to elapse before commenc- 
ing suit, and the court naturally held this delay to be unreasonable, but 
observed : 

"The stipulation itself would bé invalld only npon showing that uiider the 
circumstances of the partleular case enforcemeiit would work a mniiifest iii- 
iustice. In thls view it is unnecessary to consider whether the limitation 
of thirty days for the commencement of the suit be reasonable or not." 

Enforcement in the case at bar does work a manifest injustice. 
There is hère no definite, clearly defined and easily understood 
period of limitation, the language is "before the removal of the 
goods." This language, as I hâve endeavored to point out, must be 
interpreted and construed having référence to the character of the 
goods, the manner in which they are packed, the extent and nature 
of the damages and ail the surrounding facts and circumstances. 

I hâve been unable to find an American authority which defeats 
an otherwise meritoi"ious claim because the notice of claim was de- 
layed for a day or two in such circumstances as are hère described. 
If notice be given as promptly as the circumstances permit and if the 
failure to give it "before removal" works no wrong or injustice tO' 
the person liable for the injury, such a notice should be held rea- 
sonable. 

We hâve, then, an honest claim for nearly $9,000 defeated by what 
seems to me a harsh and unnecessary construction of a clause intended 
to prevent dishpnest and exorbitant claims. If such a construction be 
ever permissible it should be to defeat an unfair claim, not a fair and. 
honest one. 

I think the decrees should be afïirmed. 



eiBKAT V. UNITEP STATES 401 



SIBRAY. Immigrant Inspector, v. UXITED STATES ex rel. KtJPPLES. 

SAME V. UNITED STATES ex lel. STATIJCHXITZEU. SAME 

V. UNITED STATES ex rel. HUBER. 

(Circuit Court of Appeals, Thtrd Circuit. February 20, 1911.) 

Nos. 1,433, 1,441, 1,442. (Nos. G4, 70, 71). 

1. Aliens (§ 53*) — RiQHT or Déportation — Enthy in Violation of Law— 

i'^FECT OF PreVIOUS RESIDENCE IN UNITED STATES. 

Under Iimiiisration Act Feb. 20, 1007, c. 1134, § 20. 34 Stut. 904 (TT. S. 
Coiup. St. Supp. 1009, p. 4.59), which authorizes tlie déportation of aii.v ' 
alien who lias entered the United States in violation of law at an.v tinif 
within three years after entry. the fact that an alien enterins is a rési- 
dent of the United States ,and left temporarily is immaterial, and the 
legallty of the last entry is to be determined as though there had beeii 
no previous entry, with the right to déport within three years thereaft- 
er If such entry is unlawful. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 
53.*] 

2. Habeas Corpus (§ 45*) — Jurisdiction of Fbdebal Courts — Necessitt of 

AoTXJAL Restraint by Respondent — Persons AT Lakge on Bail. 

The jurisdiction of the fédéral courts in cases of habeas corpus is stat- 
utory and can only be exercised where the body of the relator is in the 
custody of the respondent and is brought into court in response to the 
writ, and the proceeding wiU not lie therefor where the relator is at 
large on bail. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45 ; 
Dec. Dig. § 45 ;* Courts, Cent. Dig. |§ 1376-1385. 

Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

Iti Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Habeas corpus proceedings by Bertha Kupples, alias Goldstein, 
alias Glick, alias Gluck, against W. W. Sibray, Inspector of the De- 
partment of Commerce and Labor, by Thérèse Statlichnitzer, against 
the same, and by Hans Huber against the same. Order in favor of 
the relator in each case (178 Fed. 144, 150), and respondent brings er- 
ror. Reversed. 

Harry S. Lydick and R. M. Gibson, for plaintifï in error. 
John L. High, for défendants in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. Thèse are appeals from orders of the Cir- 
cuit Court of the United States for the Western District of Penn- 
sylvania> discharging the relators respectively, on habeas corpus pro- 
ceedings. The pétition for the writ in the case of Bertha Kupples, 
sets forth in substance that the relator is a native of Austria and a 
subject of the Emperor Franz Josef. That she emigrated to the 
United States on the 15th of March, 1901, and has resided in Pitts- 
burgh, Pennsylvania, from 1901 to May 1, 1909, at which time she re- 
turned to Austria and returned to the United States in September, 
1909, and has since resided in Pittsburgh. 

»For other cases see same topic & S numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes. 
185 F.— 26 
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That in December, 1909, she was taken into custody on a warrant 
issued by the Secretary of Commerce and Labor, which warrant was 
executed by W. W. Sibray, Immigrant Inspecter, attached to the 
Department of Commerce and Labor. 

The reasons for her arrest, as stated in the warrant, are: 

"That the said alien Is a lueiiiher of the exeluded classes iu that she entered 
the United States for the purpose of prostitution or other immoral purposes ; 
and that she admits the commission of a felony or other crime or nilsdemean- 
or involrlng moral turpitude prlor to her eutry into the United States." 

That in January, 1910, testimony was taken by W. W. Sibray, in 
support of the warrant of arrest. 

That in March, 1910, a Warrant of Déportation was issued by the 
Secretary of Commerce and Labor against her, authorizing W. W. 
Sibray to remove her from Pittsburgh to New York on the 4th day 
of Api-il, 1910, preparatory to deporting her from the United States 
to Austria, and that by yirtue of that warrant she was taken into cus- 
tody by W. W. Sibray and is now in his custody and that she is unlaw- 
fully deprivedi of her Hberty. 

That the statements contained in the warrant of arrest are untrue 
and not founded on fact. 

From the record, it appéars that Bertha Kupples came from Aus- 
tria to this country in 1901. She resided in Pittsburgh, Fa., from 
1901 until May, 1909. She had never applied, so far as the record 
disclosesi, for naturalization papers. She continued ail that time to 
be an alien. In May, 1909, she returned to Austria. In September, 
1909, she came back to this country, landing at New York. When 
she landed, she was, as in 1901, an aHen. She was therefore, under 
the Actof February 20, 1907 (chapter 1134, 34 Stat. 898 [U. S. Comp. 
St. Supp. 1909, p. 447]) subject to déportation at any time within 
three years from September, 1909, if she in any wise violated the 
act. Ex parte Hofïman, 179 Fed. 839, 103 C. C. A. 327. She did vio- 
late it. She came across the sea with a man as his wife, and occupied 
the same state room with him. She was not married to him. Her 
character is bad by her own admissions. Between 1901 and 1909, 
she ran and was employed in houses of prostitution in Pittsburgh. AU 
this she admits. 

But we cannot deal with this case on its merits, even if the action 
of the Secretary of Commerce and Labor were not final. It appears 
by the return of the inspector, to whom the writ of habeas corpus was 
directed by the court below, which return is neither traversed nor in 
any way denied, that he had not, at the time the said writ w^is sued 
out, or thereafter, the custody of the said relator. The language of 
his return is as follows : 

''That he has not at the présent time the body of said petitioner, Bertha 
Kupples, alias Goldstéln, alias Glick, alias Gluck, in his custody and is there- 
fore unable to produCe her hëtoré the court as in the said writ commanded." 

The return tïien states the prbéeediiigs before the Secretary of 
Commerce and Labor, leading up to the arrest, by the order of the 
said Secretary, of the said relator, the subséquent hearing before the 
inspector, the submission of the évidence to the Department of Com- 
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merce and Labor, and the final order by the Secretary of that Depart- 
ment, for the déportation of the said relator. But the respondent 
makes no explanation whatever in his return, of his categorical state- 
ment that the petitioner for the writ was not in his custody. It ap- 
pears, however, from the record, that in the warrant of arrest, directed 
to John J. S. Rodgers, Commissioner of Immigration, Philadelphia, 
Pa., or to any Immigrant Inspector in the service of the United 
States, issued by the Secretary of Commerce and L,abor, there is the 
following instruction : 

"Pending disposition of this case, tlie alien may be released from custody, 
upon furnishiug a bond in the sum of one tliousand dollars." 

The record does not disclose the fact that such bond was given, 
but the learned judge of the court below, in his opinion, states that 
"the answer also sets out that the alien is out on bail." If such bail 
bond was given, it was presumably under the authority of section 30 
of the Immigration Act of February 20, 1907, as foUows : 

"Provided, that pending the final disposai of the case of any alien so tàken 
Into custody he may be released under a bond in the penalty «f not less than 
flve hundred dollars with security approved by the Secretary of Commerce 
and Labor conditioned that such alien shall bé produced when required for 
a hearing or hearings in regard to the charge upon whicb he bas been taken 
into custody, and for déportation If he shall be found to be unlawfully wlthin 
the United States." 

This was the situation at the time of the suing out of the writ 
and the said return thereto made by the inspecter. Admittedly, the 
relator was not in the custody of the one to whom the writ was di- 
rected, nor was she restrained of her liberty, except so fâr as the 
friendly custody of her bail and the obligation thereundef, that she 
should be produced whèn demanded to appear before the inspector 
for further hearing, or for déportation, was such a restraint. The 
writ of habeas corpus ad subjiciendum, as its name indicates, lias no 
other office than to require the production of the body of one in cus- 
tody by the person claiming custody thereof, before a court of com- 
pétent jurisdiction, in order that the cause of such détention in cus- 
tody may be inquired into. By the giving of the bail bond, the relator 
had, for' the time being, waived the right to this writ. She was no 
longer in the custody of the inspector, nor restrained by him of her 
liberty. If she intended to contest the legality of the proceedihgs for 
her déportation, she should hâve waited until she was again m the 
custody of the inspecter, for further hearing or déportation, The cus- 
tody complained of must be actual and not constructive, in the sensé 
in which that word is used by the respondent in his return. The ju- 
risdiction of the fédéral courts in cases of habeas corpus, is- statu- 
tory. Section 754 of the Revised Statutes (U. S. Comp. St. 1901, p. 
593)' provides as follows : 

"Application for a writ of habeas corpus shall be made to the court, or 
justice, or judge authorized to issue the sarae, by eomplaint in writing signed 
by the person for whose relief it is intended, setting forth the faots concern- 
Ing the détention of the party restrained. in whose custody he isdetained, 
and by virtue of what claim or authority, if knpwn," 

"Sec. 7S5. » * • The writ shall be directed to the person in wtiose cus- 
tody the party Is detained." , . 
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Section 758 provides: 

"Tte persbn making the return shall at the same tlme brlng the body of the 
party before the judge who granted tbe writ" 

The writ of habeas corpus is one of the muniments of personal 
liberty. Its office is to relieve the relator from an illégal and unjust 
imprisonment or an unlawful physical restraint of his personal liberty. 
It is not to be used merely as a convenient instrumentality for review- 
ing, as on appeal, by a superior court, the proceedings in another or 
inferior jurisdiction. It is, therefore, necessary, before any action 
can be taken by the court issuing the writ, that it should hâve a sub- 
ject to act upon, which is the body of the relator brought into court 
by the respondent. The court then, for the time being, having con- 
trol of the person of the relator, may détermine the facts of the case 
and dispose of him as law and justice require. The relator, having 
been discharged on bail, was not restrained of her liberty, so as to be 
entitled to discharge on habeas corpus. See Cyc. p. 389, and the cases 
there cited. 

We do not think the décision of the Suprême Court, in Taylor v. 
Taintor, 16 Wall. 366, 21 L. Ed. 287, requires the conclusion arrived 
at by the Circuit Court of Appeals of the Seventh Circuit, in MacKen- 
zie V. Barrett, 141 Fed. 964, 73 C. C. A. 280. It has long been under- 
stood, as stated by the Suprême Court in the case referred to, that 
when bail is given, the principal is regarded as delivered to the f riend- 
ly custody of his sureties, and that "whenever they choose to do so, 
they may seize him and deliver him up in their discharge, and if that 
cannot be done at once, they may imprison him until it can be done," 
and that their dominion is a continuance of the original imprison- 
ment. Thèse dicta in no virise conflict with what has been said as to 
the ground upon which jurisdiction on habeas corpus can alone be ex- 
ercised. See Wales v. Whitney, 114 U. S. 564, 5 Sup. Ct. 1050, 29 
L. Ed. 377. 

In the case of Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 323, 43 
L. Ed. 748, the Suprême Court reversed Judge Swayne, whose opin- 
ion is referred to by the Circuit Court of Appeals in MacKenzie v. 
Barrett, supra. Moreover, it appears that the relator in that case, 
before suing put the writ of habeas corpus, had surrendered himself, 
in order to avoid the very difficulty of not being in custody at the time 
the writ was issued. 

For the reasons stated, the order of the court below is set aside, 
with directions to dismiss the writ. 

The same order is made in the other cases named in the caption, 
to wit, Nos. 70 and 71; as, in both of them it appears by the return 
of the respondent that the relator was not in his custody or control, 
biit was out on bail before and at the time of the service of the writ. 
The records in thèse two cases seem to disclose a situation of great 
hardship, as to both relators, and we venture to express the hope that, 
though the exercise of the discrétion of the Secretary of Commerce 
and Labor and his subordinates, sp far as it is authorized by law, is 
not subject to review in the . courts, there may be found some way in 
which this hardship may in some degree be mitigated in the further 
exercise of that discrétion. 
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UNITED STATES v. GEORGE SPRAUL & CO. 

" (Circuit Court of Appeals, Sixth Circuit. March 7, 1911.) 

No. 2,125. 

1. Food (§ 24*) — Searches and Seizures— .Turisdiction— Proceduse. 

Under Rev. St. § 563, subd. 8 (U. S. Comp. St. 1901, p. 4.j7), giviiiR 
United States District Courts jurisdiction of ail civil causes of aduiiralty 
and maritime jurisdiction, and of ail seizures on land and on water not 
wthin the admiralty and maritime jurisdiction, the court in cases of 
seizures on land proceeds, not as a court of admiralty, but as a court of 
common-law jurisdiction on a trial by Jury. 

[Ed. Note, — For other cases, see Food, Dec. Dlg. § 24.*] 

2. Food (§ 24*) — Adulterated Food— Forfeiture— Jurisdiction— Executive 

Seiztjrf 

Since Pure Food and Drugs Act June 30, 1906, c. 3915, § 10, 34 Stat. 
771 (U. S. Comp. St. Supp. 1909, p. 1193), providing for proceedings against 
adulterated and misbranded food transported in Interstate commerce for 
sale or found in the original packages, etc., does not déclare the goods 
ipso facto forfeited by an infraction of the act, nor expressly authorize an 
executive seixure before proceedings for forfelture are instituted but on 
the contrary requires the district attorney on recelving a certiflcate of the 
facts from the Secretary of Agriculture to commence proceedings with- 
out delay for the enforcement of the ijenalties of the act and hence prior 
executive seizure was not requlred to sustain forfeiture proceedings by 
the provision that the proceedings shall conform as near as may be to 
the proceedings in admiralty. 

[Ed. Note. — For other cases, see Food, Dec, Dig. § 24.*] 

3. PooD (§ 24*) — Adulterated Food— Seizure — Proceedings — Admiralty 

RULES. 

Pure Food and Drugs Act June 30, 1906, c. 3915. § 10, 34 Stat. 771 (U. 
S. Comp. St Supp. 1909, p. 1193), provldlng that seizure proceedings shall 
conform as near as may be to the proceedings in admiralty does not adopt 
admiralty rule 22, that libels on seizures for breach of the revenue, navi- 
gation, or other laws of the United States shall state the place of seizure 
and the district withln vs'hich the property Is brought and where it then 
Is, rather than rule 23, provldlng that the libel, if in rem, shall state that 
the property is vvithin the district, 

[Ed. Note.- — For other cases, see Food, Dec. Dig. § 24.*] 

In Error to the District Court of the United States for the Southern 
District of Ohio, 

]Lvibel by the United States against 375 cases of tomato catsup, more 
or less, claimed by George Spraul & Co, From a decree dismissing 
the Hbel for want of an allégation of previous seizure, the United 
States brings error. Reversed. 

Sherman T. McPherson, U. S. Atty., and Edward P. Moulinier, 
Asst U. S. Atty. 

D. F. Cash, for défendant in error. 

Before KNAPPEN, Circuit Judge, and COCHRAN and SATER, 
District Judges. 

KNAPPEN, Circuit Judge. The United States filed thîs libel in 
the United States District Court for the Southern District of Ohio 

*For other cases see same tbpic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under the Food and Drugs Act of June 30, 1906, c. 3915, 34 Stat. 
768 (U. S. Comp. St. Supp. 1909, p. 1187), for the seizure and con- 
demnation of the articles named in the^" above title. 
Section 10 of the act referred to provides : 

"ïhat any article of food, drug, or liquor, that Is adulterated or mlsbranded 
withln the meanlng of this act, and is being transported from oiie state, ter- 
ritory, district, or Insular possession to another for sale, or, having been trans- 
portée!, remalns unloaded, unsold, or in original unbroken packages, or if it 
lie sold or offered for sale in the District of Columbia, or the territories, or 
insular possessions of the United States, or if it be imported from a foreign 
cotintry for- sale, or If it Is intended for export to a foreign country, sliall 
be liable to be proceeded agalnst in any district court of the TTnited States 
within the district where the same is f ound. and seized for confiscation by a 
process of libel for condemnation. * * * The proceedings of such libel 
cases shall conform, as near as may be, to the proceedings in admiralty, ex- 
cept that either party may demand trial by .-jury on any issue of fact joined 
in any such case, and ail such prpceedings shall be at the suit of and in the 
name of the United States." ■ 

The section in question contains provisions for the destruction or 
sale of the articles if condemned as adulterated or misbranded, as 
well as for the return of the same to the owner thereof upon the pay- 
ment of the costs of the proceedings and the giving of a bond that 
the articles shall not be sold or disposed of contrary to the provisions 
of the act, or the laws of any state, territory, district, or insular pos- 
session. 

The libel in question, referring to the articles of food as "contained 
in original unbK,6ken packageS," allèges that the said packages were 
transported in Interstate commerce; that the same were illegally held 
vi'ithin the jurisdiction of the court; and that the articles of food con- 
tained therein are adulterated in violation of the act referred to "and 
liable to seizure and condemnation as provided therein, for the rea- 
son that each and every bottle and jug in said two hundred and seven- 
ty-five, more or less, cases, contains an article of food and food product 
consisting wholly or in part of a filthy, decomposed and putrid veg- 
etable substance and is unfit for food." It prayed "the process of 
attachment in due ïorm of law, according to the course of this court 
in cases of admiralty and maritime jurisdiction, so far as is applicable 
to this case." 

An attachment was issued to the marshal, commanding the seizure 
of the property, and notice to claimants. The marshal returned that 
he had seized the articles mentipned, and held the same in his custody 
subject to the further order of the court. The claimants named in 
the title appeared and demurred, "for the reason that it does not ap- 
pear from an inspection of said libel that the catsup described there- 
in had, prior to the filing of said libel and the issuance and service of 
process in this case, been seized in any way by atiy officer of the 
United States." The libel Contains nô allégation of previous seizure. 
The court made an order sustaining the demurrer and dismissing the 
libel. The United States excepted to this order, and brings this w^rit 
of èrror to review the same. 

The sole question presented hère is whether previous executive sei- 
zure of the gopds is necessary to give the court jurisdiction of the 
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libel, as was held by the district judge in an able and elaborate opin- 
ion. 

In the case of The Brig Ann, 9 Cranch, 289, 3 L. Ed. 734, which 
was a case of an information against certain merchandise alleged 
to hâve been imported contrary to the nonimportation act of March 
1, 1809, it was held that the court had no jurisdiction over the con- 
demnation proceedings until after executive seizure. The statute 
which was involved in that case expressly provided for seizure by the 
collector and declared a forfeiture of the offending articles. Act 
March 1, 1909, c. 24, 2 Stat. 538. Mr. Justice Story based the ne- 
cessity of previous executive seizure upon the judiciary act of Sep- 
tember 24, 1789 (chapter 20, § 9, 1 Stat. 76), which conferred upon 
the District Courts "exclusive original cognizance of ail civil causes 
of admiralty and maritime jurisdiction, including ail seizures under 
laws of impost, navigation, or trade of the United States, where the 
seizures are made on waters navigable from the sea by vessels of ten 
or more tons burden, within their respective districts, as well as upon 
the high seas." The learned justice interpreted this section of the 
judiciary act as conferring jurisdiction over the condemnation pro- 
ceedings upon the District Courts only of the district in which the sei- 
zure was made, saying that: 

"Before judicial cognizance can attach upon a forfeiture in rem, under 
the statute, there must be a seizure ; for until seizure, it Is impossible to as- 
certain what is the compétent forum." 

In a large number of cases since the décision in the case of The 
Brig Ann, it bas been held that in proceedings in rem for forfeiture 
and confiscation previous executive seizure is necessary to jurisdic- 
tion, although there are cases not in harmony with this view. Among 
the cases in which such previoUs executive seizure bas been held nec- 
essary to jurisdiction are the following: Gelston v. Hoyt, 3 Wheat. 
246, 4 L. Ed. 381; The Silver Spring, Fed. Cas. No. 12,858; The 
Washington, Fed. Cas. No. 17,222; The FideHter, Fed. Cas. No. 4,755 ; 
The Tug May, 6 Biss. 243, Fed. Cas. No. 9,330; The Idaho (D. C.) 
29 Fed. 187, 191 ; The Josefa Segunda, 10 Wheat. 312, 6 L. Ed. 329 ; 
Dobbin's Distillery v. United States, 96 U. S. 395, 24 L. Ed. 637 ; 
United States v. Larkin (6th Circuit) 153 Fed.^ 113, 82 C. C. A. 247. 
The rule bas also been extended to proceedings under laws providing 
for seizure and confiscation of "the property of rebels." Pelham v. 
Rose, 76 U. S. 103, 19 I.. Ed. 602; The Confiscation Cases, 87 U. S. 
93, 33 L. Ed. 320; United States v. Winchester, 99 U. S. 372, 25 L. 
Ed. 479. In ail or nearly ail of the cases above cited there is found 
either express statutory authority for the seizure, or express statu- 
tory déclaration that the property shall be, or becomes, forfeited to 
the United States by reason of the acts complained of, and in some 
cases both such statutory authority and statutory déclaration are 
found. The statute involved in the case of The Silver Spring express- 
ly provided for a forfeiture of the bôat "if found within the district," 
although not for an executive seizure. Act July 39, 1813, 3 Stat. 51, 
§ 6. In the statute involved in Gelston v. Hoyt, express provision 
was made for seizure by the revenue officer whenever it should ap- 
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pear that a breach of the laws of the United States liad been commit- 
ted whereby the ship or the goods on board might become liable to 
forfeiture. The act relating to navigation of steam vessels (Rev. 
Stat. § 4499 [U. S. Comp. St. 1901, p. 3060]), as construed by Dis- 
trict Judge Deady in the case of The Idaho, expressly authorizes a 
seizure by the proper ofiEcer of the government in advance of judicial 
proceeding. The Josefa Segunda involved a statute providing that 
the property subject to confiscation was liable to be "seized, prosecuted 
and condemned, in the district where the said ship or vessel may be 
foiind or seized." Dobbin's Distillery v. United States arose iinder 
an internai revenue act which expressly provided for forfeiture. Act 
July 20,, 1868, 15 Stat. 125, c. 186. The statute involved in United 
States V. Larkin arose under Revised Statutes, § 3072 (U. S. Comp. St. 
1901, p. 3011), which makes it "the duty of the several officers of the 
customs to seize and secure any vessel or merchandise which shall be- 
come liable to seizure by virtue of any law respecting the revenue."^ 
In the act for the seizing and confiscating of property of rebels ex- 
press provision is made for executive seizure. See Pelham v. Rose, 
The Confiscation Cases, and United States v. Winchester. 

The présent judiciary act (Rev. Stat. § 563, subdiv. 8 [U. S. Comp. 
St. 1901, p. 457]) gives the District Courts jurisdiction "of ail civil 
causes of admiralty and maritime jurisdiction * * * and of ail 
seizures on land and on waters not within admiralty and maritime ju- 
risdiction," the subdivision mentioned thus omitting the provision 
found in the section of the judiciary act of 1789 to which we hâve re- 
ferred, as to seizures "within their respective districts," and including 
cases of "seizures on land and on waters not within admiralty and 
maritime jurisdiction." In cases of seizures on land, however, the 
District Court proceeds, not as a court of admiralty, but as a court of 
common law upon a trial by jury. The Sarah, 8 Wheat. 391, 5 L. Ed. 
644; United States v. Winchester, 99 U. S., 25 L. Kd., supra. In 
Dobbin's Distillery v. United States Mr. Justice Clifford said: 

"Judicial proceedinia;?! in rem, to enforce a forfeiture, cannot in gênerai be 
properly Institutetl until the property inculpated is previously seized by execu- 
tive autliority, as it is the preliuiinary seizure of the property that brings 
the same within the reach of such légal process. The Schooner Anne, 9 
Cranch, 289 [3 L. Ed. 734]." 

In the Dobbin's Case due executive seizure had in fact been made 
for breach of the internai revenue laws, and the above statement was 
clearly: obiter. 

Assuming for the purposes of this opinion that, in navigation, cus- 
toms, and revenue cases the right of executive seizure for violation 
of the statute exists, even without express statutory provision therefor, 
and that in such cases such seizure must précède judicial action for 
condemnation, the real and décisive question before us is simply what 
was the intention of Congress in thig regard as expressed in the food 
and drugs act. It is noticeable that the act nowhere déclares the goods 
ipso facto forfeited by an infraction of the act. On the contrary, 
express provision is made for the redelivery of the goods to the own- 
er, by order of the court, upon the payment of the cost and the giving 
of bond, even in cases where they are found to offend against the act. 
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The act provides that the Secretary of the Treasury, the Secretary of 
Agriculture, and the Secretary of Commerce and Labor "shall make 
uniform rules and régulations for carrying out the . provisions of this 
act, including the collection and examination of spécimens of foods 
and drugs manufactured or offered for sale * * * qj- which may 
be submitted for examination by the chief health, food or drug of- 
ficers of any state, territory. or the District of Cohimbia * * * " ; 
that the examination of such spécimens shall be made in, or under the 
direction and supervision of, the Bureau of Chemistry of the Depart- 
ment of Agriculture for the purpose of deterraining whether such ar- 
ticles are adulterated or misbranded, and, in case such adultération or 
misbranding appears, for the giving of notice by the Secretary of 
Agriculture "to the party from whom such sample was obtained," with 
opportunity to be heard. The act nowhere provides for executive sCi- 
zure of property oiïending against the act. On the contrary, the only 
duty enjoined upon the Secretary of Agriculture (and upon him only) 
in case it shall appear to him that any of the provisions of the act hâve 
heen violated is to "at once certify the facts to the proper United 
States District Attorney" (section 4). Not only is the District Attor- 
ney given no power of seizure, but section 5 of the act expressly makes 
it his duty, on receiving from the Secretary of Agriculture (or certain 
other offîcers) report of a violation of the act, "to cause appropriate 
proceedings to be commenced and prosecuted in the proper courts of 
the United States, without delay, for the enforcement of the penalties 
as in such case herein provided," thus suggesting by implication the 
exclusion of right of executive seizure. Nor has the marshal im- 
plied' power to make executive seizures under the act. He is not by 
statute charged with the enforcement of the act, as are revenue and 
customs officers with respect to laws relating to those subjects. 

We are not concerned with the question whether the proceedings 
and notice provided by sections 3, 4, and 5 of the act are necessary 
prerequisites to action by the district attorney, nor whether they ap- 
ply to a proceeding under section 10 of the act. See United States 
V. 50 Barrels of Whisky (D. C.) 1G5 Fed. 966; United States v. 6-') 
Casks Liquid Extracts (D. C.) 170 Fed. 449. We call attention to 
thèse provisions because they are the only ones expressly relating to 
proceedings for the enforcement of the penalties provided by the act, 
as distinguished from criminal prosecutions. The considérations to 
which we hâve adverted seem to us to repel, rather than sustain,, an 
inference that an executive seizure is necessary, or even contemplated, 
previous to judicial proceedings in condemnation. In the case of a 
law of this character, while it would not be unnatural to provide for 
an executive seizure, and while such power of seizure would seem of 
advantage in the enforcement of the act, on the other hand, if author- 
ity to make such seizure was intended, it would be the natural course 
to expressly so déclare. There is no express déclaration to that effect 
and none by implication, unless contained in the clause of section 10, 
providing that the ofïending articles "shall be liable to be proceeded 
against in any District Court of the United States within the district 
where the same is found, and seized for confiscation by a process of 
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libel for condemnation," or in the provision that "the proceedîngs of 
such libel cases shall conform, as near as may be, to the proceedings 
in admiralty. * * * " It is clear that, as the former clause is 
punctuated, there is no necessary implication of previous executive 
seizure. According to the punctuation, the seizure for confiscation 
would seem to be "by a process of libel" ; and, although such punctua- 
tion is by no means conclusive, and should not be controlling as against 
the intent of the act as otherwise shown, it is entitled to considération. 
It is urged that the clause "the proceedings of such libel cases shall 
conform, as near as may be, to the proceedings in admiralty," refers 
to the practice under admiralty rule 22, which provides that : 

"The Information and libels of Information upon seizures for any breaelr 
of the revenue, or navigation, or other laws of the United States, shall state 
the place of seizure * * * and the district wlthin which the property is 
brought and where It then is." 

But, while this rule recognizes the practice of informations and 
libels upon seizures, it is not declaratory of the necessity of such pre- 
vious executive seizure. There is in our opinion nothing in the réf- 
érence to "proceedings in admiralty" contained in section 10 of the 
food and drugs act which adopts rule 23 rather than rule 23, which 
latter rule applies to "ail libels in instance cases, civil or maritime." 
and which provides that the libel shall state "if the libel be in rem, 
that the property is within the district." Under rule 23 jurisdiction 
is obtained by the présence of the property within the district (Henry 
on Admiralty, §§ 127, 132; The Rio Grande, 23 Wall. 458, 23 L- Ed. 
158), and the court acquires its jurisdiction over the libel by its filing, 
and over the res by seizure of the same under a process issued after 
the libel is filed (The Queen of the Pacific [D. C] 61 Fed. 313; 
Pacific Coast S. S. Co. v. Bancroft-Whitney Co. [9th Circuit] 94 Fed. 
180, 36 C. C. A. 135). 

The proceeding before us was not in admiralty. The food and 
drugs act merely provides for conformity of ail proceedings for con- 
fiscation thereunder "as near as may be, to the proceedings in admiral- 
ty." Previous executive seizure is no part of admiralty proceedings. 
The language in question, to our minds, falls far short of declaring by 
necessary implication that a condition précèdent to jurisdiction in case 
of forfeitures under the laws relating to impost, navigation or trade, 
viz., an executive seizure, is necessary to jurisdiction over judicial pro- 
ceedings in confiscation under the food and drugs act. Nor is there 
anything in the language of the présent judiciary act which limits ju- 
risdiction over condemnation proceedings in rem to the district where 
the property has been previôusly seized. 

Taking into account the nature of the act and the various considéra- 
tions to which vve hâve referred, as well as the embarrassment which 
might well resuit ^ f rom an executive seizure whose validity must dé- 
pend not only upon the détermination by the court of the question of 
fact of misbranding or adultération, but also upon the existence of the 
other facts necessary to bring the articles under the fédéral statutes, 
we are of opinion that the act should not be construed as making a 
previous executive seizure necessary to the jurisdiction of the court 
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over proceedings for confiscation. We are the better content with 
this conclusion from the fact that it has been the gênerai, if not the 
universal, practice, under the act, for seizures to be made on war- 
rant issued after the filing of the libel. 

In our opinion the order sustaining the demurrer should be re- 
versed. 



GDARANTÏ TRUST CO. OF KEW TORK v. CHICAGO RYS. CO. et al. 

DAVIES et al. v SAME et al. 

(Circuit Court of Appeals, Seventh Circuit. January 10, 1911.) 

Nos. 1,636, 1,637. 

Receivees (i 154*) — Compensation ov Attobnets— Right to Patmbnt fbom 

FUND IN CotJBT. 

WLere petitloners as counsel for tlie complainant brought sults against 
certain street rallroad companies, and, after the appointment of recelvers 
for the companies, acted for the receivers with other counsel, but without 
any deflnite contract of einployment, a letter written by the presiding 
judge to the receivers and by them shown to petitioners in which the re- 
ceivers were advised that certain persons named were their only .standing 
counsel, and that others should be employed only after consultation with 
the court, was a sufficient discharge of petitioner.s from the service of 
the receivers, and further services rendered by them in the litigation 
must be deemed to hâve been on behalf of the complainant, especially 
where the protection of its interests required such services, and neither 
complainant nor petitioners were entitled to be compensated therefor 
from the receivership fiinds, whlch in the main such services did not tend 
to augment. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 279-282 ; Dec. 
Dig. § 154.*] 

Appeals from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suits in equity by the Guaranty Trust Company of New York 
against the Chicago Union Traction Company and others ; same 
against North Chicago Street Railroad Company and others; and 
same against West Chicago Street Railroad Company and others. 
Pétitions by complainant and by Julien T. Davies, Charles Francis 
Stone, Joseph S. Àuerbach, Richard W. Stevenson, and others against 
the Chicago Railways Company, George W. Wickersham, Louis C. 
Krauthoff, and John C. Hately, as purchasing committee, and others, 
for the allowance of counsel fées. From orders denying the same, 
petitioners appeal. Affirmed. 

On May 19, 1908, the Guaranty Trust Company of New York filed its péti- 
tion in each of the following named causes in the Circuit Court: Guaranty 
Trust Company of New York v. Chicago Union Traction Company et al.. No. 
26,727; Guaranty Trust Company of New York v. North Chicago Street 
Railroad Company et al.. No. 26,728, and Guaranty Trust Company of New 
York v. West Chicago Street Railroad Company et al.. No. 26,729 (158 Fed. 
913), asking that an allowance be made to it out of the proceeds of the sale 
of the assets of the said three street rallroad companies, respectively, of the 
amount of its costs, expenses, and counsel fées, especially the fées of Messrs. 
Davies, Stone, and Auerbach, and John G. Johnson, by the petitioner incurred 

*For other cases eee same toplc & § nxjmber in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexas 



412 185 FEDERAL REPORTEE 

ta the eonfluct of the abqve-named originfijl suite brought by tbe petUloner 
against tlje s^ld three Street railway compaiiies ta the United States Circuit 
Court for the- Northern District of Illinois 'On April 22, 1903, and the several 
aniended and supplëmental bills filed thereiu and incident thereto. To thèse 
pétitions the receiver of the three companies made answer on Jnne 29, 1908, 
deuying any liability,, and praying that the same be disniissed, with costs. On 
Tanuary 26, 1909, Messrs. Davles. Stone. and Auorbach and others, ail sonie 
time members of the firm of Davies, Stone & Auerbach, during the pendency 
of said cause, also flled in said suite as Consolidated, their joint pétition pruy- 
ing for the allowance, in addition to vshat had ali-eady been allowed, of fées 
andexpenses arising out, of their connection with said three, causes, being the 
same fées and expenses nânied in the Guarauty Trust Company's pétition, 
aggregating somethiug over $192.000. To which pétition the receiver flled a 
like answer to that filed in the c;ise of the Guîiniuty Trust Company. 

By the order ■ of the Girctiit Court entered January 31, 1908, ail matters 
covering allowauces for counsel fées and expenses. receiver's fées, and the 
like were referred to the master' to take prdofs and report his conclusions 
thereou. The master on .Tuly 10. 1908, flled his report, in which he made 
reeomméiidations covering the said claims of the attorneys on bills presented 
to hini, in formai sui)port of which said attorneys subsequently flled their 
said pétition, so that botli thé said pétitions of said Guaranty Trust Company 
and that of said attorneys were before hini for disposition. In his said report 
the master found that there was no eniploynient of said counsel by the re- 
ceivers after Jlarch 10, 1904, at which ttaie their further connection with the 
case as counsel for the receivers was terminated by direction of the court; 
that, while they rendered valuable services thereafter, such services were 
rendered to their own client, the Guaranty Trust Company, whose suecess in 
the oolleétion of its judgment was depending on the issue of the pending liti- 
gation and that such services were merely of an advisory' character, and that 
"the progress of that litigation which involved the realization of the funds 
which they' are now resorting to for their compensation for serviee.s claimed 
to hâve beeis rendered to the receivers was not promoted by the action of 
complainant's counsel, and not in harmony with the foreelosure proceedings." 

The master, however, reports that for services of said counsel rendered to 
the receivers between April 23, 1903, and March 10, 3904, the petltioners were 
entitled to the sum of $30,000 in addition to the sum of $35,000 fées and 
$9,931 expenses theretofore paid them. On exceptions filed by each of the 
parties to said report, such proceedings were had that the Circuit Court 
found that petltioners had no further claims against the receiver. and on 
March 26, 1909, disallowed said item of $30,000 awarded by the niiister 
against the receiver, and direeted that the suui of $30,000 be paid to said 
Davies, Stone & Auerbach for their services as solicitors and counsel for the 
Guaranty Trust Company in connection with the filing of the original bill and 
the amended and supplëmental bills in said causes and bringing the assets 
adininistered in thèse causes in to the court for administration and conserva- 
tion by the court through its receivers, the payment to be made equally out 
of the funds reall7.ed on the sale under foreelosure of the assets of the three 
companies respectively, and in ail other respects eonfirmed the report of the 
master. From tbis decree of the Circuit Court the said petltiouer, the Guar- 
anty Trust Company, has taken an appeal to this court assigniug 60 grounds 
of error, which may be grouped under the following. viz.: 

(1) That the Circuit Court held the Guaranty Trust Company was not en- 
titled to be eompensated or indemnifled out of the funds ta court for the fées 
and expenses of Its counsel in said causes, respectively, exeept to the extent 
the same were, incurred in connection with the flling of the several original 
amended and supplëmental bills, and in bringing the assets into court for ad- 
ministration and . conservation. 

(2) That the court disallowed each and every claini for services and dis- 
bursements of Its' solicitors subséquent to March 10, 1904. 

(3) That the court eonfirmed the finding of the master that the claims 
against the , said several companies were not ail of the same class, and that 
solicitors' services rendered were in favor of the Guarauty Trust Company, 
and did not produce a fund which would pernjit a charge upon it in behalf of 
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thé Trust Company, and tliat the Guaraiity Trust Company's equity Is lini- 
ited to whàt was thereafter actually added to the t'und. 

(4) That the court found the obligations for services and expenses clainied 
by the trust company were incurred for the trust Company exclusively. 

(5) That the court coufirined so niuch of . the master's report as finds that 
the indebtedness of the said several couipanies to complainant lias beeu fully 
pald. 

(6) That the court overruled the several exceptions to the action of the nias- 
ter in excluding certain 'luestions and proofs teudins to show that other 
counsel had received pay from the receivei's in said several cases for services 
rendered the receivers of a charaeter siniilar to those of Davies, Stone & 
Auerbaeh, and otlier claimants herein. 

The feaid individual petitioners also took an appeal from said decree of 
March 26, 1909, to this court, assigning 42 grounds Of error, which may be 
suraniarized as tollows, viz. : 

That in and by said decree entered in said several causes — 

(1) The court refused to détermine the amount of petitioner's and others' 
fées and disburseraents as against the interest of complainant the Guaranty 
Trust Company, and others charged with the burden of said litigation in the 
funds realized in said several causes. 

(2) The court held that Pavies, Stone & Auerbaeh and their associate coun- 
sel, petitioners, were not entitled to be paid out of funds in court for any serv- 
ices and expenses Incurred after March 10, 1904. 

(3) That the court refused to hold that petitioners were entitled to be com- 
pensa ted in like nianner as other solieitors employed in said causes. 

(4) The court refused to hold that the arrangement by the Guaranty Trust 
Company of its interest in the funds arising from the sales of the assets of 
said several companies was made subject to the payment therefrom of the 
fées and disbursements of petitioners. 

(5) That the court held that .ludge Grosscup's letter of March 10. 1904, des- 
Ignated, or had the effect of designating, Mr. Miller and Mr. Gurley as sole 
counsel for the receivers as to matters then pending, and that whatever serv- 
ices petitioners rendered thereafter were simply advisory and on behalf of 
their own client, the complainant. 

(6) That the court eonfirmed the master's report, flnding that there was 
after March 10, 1904, no contract for services between petitioners and the re- 
ceivers, and no demand by petitioners for payment of fées for services ren- 
dered to receivers, nor notice to the court of their claim that they were con- 
nected with said litigation as counsel for the receiver. 

(T) That the court approved the payment of fées to other counsel rendering 
like services. 

(8) That the court sustained the exceptions of the receivers to so ninch of 
the master's report as flnds that petitioner's services to the receivers prior to 
:\Iarch 10, 1904. were of the value of $65,000. 

Petitioners also claim the benefit of ail the assignments of error of the com- 
plainant, the Guaranty Trust Company. 

Slnce the hearing the petitioners, the Guaranty Trust Company and Davies, 
Stone & Auerbaeh hâve flled their acceptance of the sum of $.35,000 paid to 
the latter in full for services rendered to the receivers up to March 10, 1904, 
and the said allowance of $.30.000, in full of services rendered by Davies, 
Stone & Auerbaeh to the Guaranty Trust Company in filing the original bills, 
and ameuded and supplemental bills herein, and bringing the assets into the 
court for administration and conservation. 

In No. 1,636: 

John C. Spooner and Julien T. Davies, for appellant. 
W. W. Gurley and Henry S. Robbins, for appellees. 

In No. 1,637: 

John C. Spooner and John Barton Payne, for appellants. 
W. W. Gurley and Henry S. Robbins, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 
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KOHLSAAT, Circuit Judge (after stating the facts as above). The 
substance of the contention of the several petitioners is that complain- 
ant's counsel rendered valuable services to the receivers subsequently 
to March 10, 1904, for which they are equitably and lawfuUy entitled 
to compensation. 

There is no question but that they performed faithful and extensive 
service in the course of the litigation growing out of the three suits 
brought by them as counsel for the Guaranty Trust Company of New- 
York, after said date. The only question is whether thèse services 
were performed for the receivers or for their own cUent, the Guaranty 
Trust Company. It is conceded that up to March 10, 1904, they were 
in the service of the receivers. The burden is upon the receivers to 
show that such services terminated on that date. It does not appear 
that there was any change at that date in the character of their work 
in relation to thèse cases. The main ground upon which respondents 
rest is found in the fact that on March 10, 1908, the Circuit Judge, 
before whom the causes were heard, wrote to the receivers a letter 
instructing them to make certain disbursements, including the sum of 
$35,000 on account of fées and $5,000 on account of disbursements 
to the petitioners Davies, Stone & Auerbach, and concluding : 

"Since the reorganizatlon of the recelvership the only standing counsel of 
the receivers are Mr. Miller and Mr. Gurley. Other counsel may be employed 
from time to time as the exigencies of the matter require, but only after con- 
férence with the court." 

This letter was forthwith shown to the petitioners Davies, Stone & 
Auerbach. 

It does not appear that petitioning counsel had any connection with 
said litigation other than that growing out of the fact of their being 
solicitors for the Guaranty Trust Company in instittiting the proceed- 
ings. There was no spécial retainer. They were up to March 10, 
1904, engaged as gênerai counsel by the receivers along with several 
others, under the order of the court permitting the receivers to em- 
ploy counsel. On that date the court, finding the multitude of counsel 
both unnecessary and burdensome to the estate in litigation, under- 
took, by the letter just quoted, to limit the number of gênerai counsel, 
and provide for the employment of counsel in spécial cases. There is 
no claim that the receivers thereafter obtained leave of court to re- 
tain the services of petitioners in terms in any capacity. So far as 
the record discloses, the receivers took no other steps than to show the 
letter to the petitioner. The latter insist: (1) That the letter was 
not tantamount to an order of court, and could not be given that effect 
as against the contract of retainer entered into under order of court 
at about the time the suits were brought. (2) That, even if it could 
be so construed, it referréd to litigation thereafter arising and not to 
matters then being litigated. As to the first point, the receivers could 
hâve dispensed with the services of petitioners at any time. It re- 
"quired no order of court. It is as if the receivers and the court had 
said to the petitioners : 

"We shall no longer require your services as gênerai couusel, and you may 
conslder your retainer terminated as of this date." 
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Whether petitioners fully comprehended the significance of the no- 
tification seems doubtful from the fact that their course of action 
with relation to the litigation does not seem to hâve been in any way 
modified thereby. Relying, perhaps, upon their construction secondly 
above noted, they may hâve felt that the future would take care of 
itself. But we can see no justification for the limitations which they 
seek to place upon the definite language of the letter. They were no- 
tified that they were no longer to act as gênerai counsel, and they 
never had been nor were then specially retained. They were clearly 
advised that they would not be further employed except upon applica- 
tion to the court. This provision they never availed themselves of. 
That throughout so long a period of intense litigation incidents should 
hâve arisen, and remarks be made by one or more of the receivers, 
being laymen, which might seem to indicate a disposition on the part 
of some of the receivers to modify the absoluteness of the order of 
discharge, is not surprising or of moment. Petitioners' own client 
was greatly interested, sufficiently so to account for their lively interest 
in and attention to the protracted litigation. Therefore there can be 
no ground for claiming that their activity should hâve put the court 
or receivers upon notice that they supposed themselves to be in the 
receivers' employment. Indeed, at the time of the filirig of the said 
original bill, complainants represented only unsecured creditors, whose 
only chance of payment was in the success of reorganization. There 
seems to hâve been no step taken which did not vitally afifect petition- 
er's clients. Their rights must be satisfied from the equities in the 
several companies which at the time suits were instituted were of the 
most unpromising character. Their client's interests were such that 
they could not hâve done less, even though they had never been re- 
tained by the receivers.. It is apparent from the record that much of 
the litigation arose out of the petitioner's purpose to protect that part 
of the properties in suit from which their clients must be paid, such 
as the relative rights of thèse companies, and other questions which 
did not directly afifect the fund in court. 

There would seem to be no good reason why other parties repre- 
senting much larger interests should contribute to the fées of counsel 
seeking to obtain, without préjudice, it is true, to the larger interests, 
an advantage for the unsecured creditors. Then, too, it appears from 
the record that petitioners were particularly active, as they should hâve 
been, in caring for the rights of the unsecured creditors in the mat- 
ter of reorganization, calling upon the receivers for an accounting with 
that in view, and opposing several plans for reorganization to that 
end. If other évidence of their loyalty to their unsecured clients be 
wanting, it is f ound in their threat to dismiss the original suits as to 
necessary parties unless their clients' judgments were paid in full, a 
proceeding which was inimical to the interests of thé other parties to 
the proceedings. It is not perceived how petitioner could, in view of 
the délicate character of professional ethics, hâve unqualifiedly sus- 
tained the rights of others than the unsecured creditors, as well as 
those of the latter, in many phases of the légal proceedings set out in 
the record. "As a gênerai rule, the practice in equity does not sanc- 
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tion the employment by a receiver of the solicitors of any of tHe par- 
ties in the suit, or one whose interests may be opposed to those of 
the parties, sitice such solicitors are bound to watch the proceedings 
of the receiver in the interest of their clients and the undertaking to 
act for the receiver at the same time might impose upon them incon- 
sistent and conflicting duties." 34 Cyc. 291. 

The court below found the services rendered to the receiver s up 
to March 10, 1904, to be of value, and made allowance therefor which 
was accepted in full. Under the facts in the record covering the pe- 
riod subséquent to that date, such an allowance could not hâve been 
properly made. Clients are entitled to a whole-hearted service. In 
the main, even what might hâve been deemed useful service failed 
to resuit in benefit to the funds in court. Some authorities, as, for 
instance, Hefïron v. Flower, 35 111. App. 200 ; Farwell v. Great West- 
ern Telegraph Co., 161 111. 522, 44 N. E. 891, and MacDonald v. Wag- 
ner, 5 Mo. App. 56, hold that in no case can counsel be allowed for 
fées while acting for one of the parties and the receivers at the same 
time. Such, however, is not the rule in the fédéral courts, but, where 
a conflict of interests is thus attempted to be represented, the courts 
will assuredly not présume any obligation on the part of the receivers 
to pay counsel fées, especially when they are themselves fuUy repre- 
sented by counsel, and in face of a state of facts such as appear hère. 
Certainly no acquiescence can be assumed. For the reasons above 
stated, we find no basis for allowing petitioner's fées on the ground 
of an équitable lien. There was not such a service to the fund as 
would invoke this rule. The Circuit Court seems to hâve conceded 
to petitioner the full limit of this principle in the allowances made, 
and its action in the premises went quite as far as was justifiable under 
the doctrine of Trustées v. Greenough, 105 U. S. 527, 26 L. Ed. 1157, 
Central R. R. Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 
915, and Harrison v. Perea, 168 U. S. 311, 18 Sup. Ct. 129, 42 L. 
Ed. 478, as appHed to reorganizations of insolvent corporations in 
Central Trust Company v. Condon, 67 Fed. 84, 14 C. C. A. 314, and 
Burden v. Ferris Mfg. Company, 87 Fed. 810, 31 C. C. A. 233. 

It seems too self-evident to require further argument that the sev- 
eral parties in interest in said fund did not hâve a common interest in 
the results sought to be obtained by the greater part of the litigation 
for which payment is now asked. In the judgment of this court pe- 
titioners hâve been given ample allowance for ail their efforts calcu- 
lated to confer benefit upon the parties to the case, other than the un- 
secured creditors. 

In further support of the foregoing conclusions, référence is made 
to the opinion of this court rendered at this term of the court in the 
case of Linen Thread Company et al. v. A. Booth & Co., No. 1,727, 192 
Fed. 515. It is not deemed necessary to pass upon exceptions other 
than those above considered. 

The decree of the Circuit Court is affirmed. 
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HALLOCK V, UNITED STATES. 

(Circuit Court oî Appeals, Elghth Circuit. February 10, 1911.) 

No. 3,139. 

1. GONSTITTJTIONAL LAW (§ 199*) — VENUE— TBANSFER OF JtJBISDICTIOKT ON AD- 

MISSION OF State. 

The faet that the organlc act of the territory of Oklahoma required 
criminal offenses to be tried in the county where committed does not ren- 
der the provision of the enabling act of the state transferring jurisdic- 
tlon of offenses against the United States to the District Court for the 
appropriate district invalid as an ex post facto law witti respect to of- 
fenses previously committed, and such District Court has jurisdiction to 
Indict and try a person for such an offense, although not held In the 
county where It was committed. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. DIg. §§ 571- 
583; Dec. Dig. § 199.*] 

2. Perjubx (§ 7*) — Proof on Commutation of Homestead Entet— Compe- 

TENCT OF EnTBYMAN AS WlTNESS. 

Rev. St. § 2301, as amended by Act March 3, 1891, c. 561, § 6, 26 Stat 
1098 (U. S. Comp. St. 1901, p. 1406), provides for the commutation ot 
homestead entries after 14 months "upon making proof of settlement and 
of résidence and cultivation for such period of 14 months" wlthout specl- 
fylng the kind of proof. Before amendment, the section required proof 
to be made as In pre-emption cases, which, under a régulation of the de- 
partment, was by tlie testimony of the claimant corroborated by at least 
two wltnesses. Held, that after the ameudment, in the absence of a rég- 
ulation providing otherwise, the same manner of taking proof might prop- 
erly be followed, in which case the entryman was a compétent witness 
as to his own settlement, and hls false testimony respecting the same 
constituted perjury. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. § 23; Dec. Dig. 
§ 7.*] 

3. Constitutional Law (§ 199*) — Ex Post Facto Laws— Statute Fixino 

Number of Gband Jueors. 

The flfth constitutional amendment, which requires a presentment or 
Indictment by a grand jury before a person can be tried for an Infamous 
crime, does not give an accused the constitutional right to an hidlctment 
by a grand jury composed of the particular number of members prescribed 
by statute at the tlme the offense was committed before he can be placed 
on trial, and the statute governlng procédure In the fédéral courts in the 
Btates and flxing the number of members which shall compose a grand 
jury at not less than 16 nor more than 23, and requlring the concurrence 
of 12 In an indictment, Is not Invalid as an ex post facto law as applied 
to au offense committed In the territory of Oklahoma for which an Indict- 
ment w^as found after the admission of the state by a grand jury of 19, 
although under the territorial law the number was fixed at not less than 
12 nor more than 16, and 12 were required to concur to return an in- 
dictment. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. DIg. §§ 571- 
583; Dec. Dig. § 199. *J 

4. Peejuby (§ 13*) — Subornation of Pekjuby— Natubk of Offense Under 

Fbdebai, Law. 

The crime of subornation of perjury at eommon law and under the laws 
of the United States is a mlsdemeanor. 

[Ed. Note.— For other cases, see Perjury, CentDig. § 61% ; Dec. Dig. § 13.*] 

*For otber cases ^ee same topic & S nvmbkb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
185 P.— 27 
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5. CoNSTiTUTioNAi, Law (§ 199*) — Eîx PosT FACTO Law— Statute Relating 

TO (ÎBIMINAL PrOCEDUBE. 

Rev. St. § 819 (U. S. Comp. St. 1901, p. 629), whlch limits the number 
of peremptory challenges of a défendant charged with a misdemeanor in 
a fédéral court to tliree, Is not invalld as an ex post facto law as applied 
to a défendant cbarged with au offense eommitted in Oklahonia terrltory, 
but indicted and tried after the admission of the state because under the 
law of tbe terrltory be was entitled to a larger number. 

[Ed. Note.^For otber cases, see Constitutional Law, Cent. Dig. §§ 571- 
583; Dec. Dig. § 199.*] 

6. Criminal Law (§ 342*) — B^vidence— Knowledge and Ihtent. 

A wide latitude in the évidence is permitted in a crlminal case to show 
corrupt motive and intent especially where they constitute an important 
élément of the offense as in a prosecution for subornation of perjury. 

[Ed. Note. — For other cases, see Criniinal Law, Cent. Dig. §§ 773, 774 ; 
Dec. Dig. § 342.*] 

7. PERJ0BT (§ 37*) — Triai, for Subornation of Perjuby— Instructions. 

Instructions considered and approved in a prosecution for subornation 
of perjury, deflning the éléments of the offense. 

[Ed. Note.— For other cases, see Perjury, Cent Dig. §§ 134^-138; Dec. 
Dig. § 37.*] 

Sanbom, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

D. H. Hallock was convicted of a criminal oflfense, and brings er- 
ror. Affirmed. 

R. R. Vermilion and A. G. C. Bierer (W. E. Stanley, Frank Dale, 
Earle W. Evans, and Benj. f Hegler, on the brief), for the plaintiff 
in error. 

John Embry, U. S. Atty. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. D. H. Hallock was convicted of suborning 
two young women residing in Kansas to commit perjury in making 
their final proofs in the commutation of their homestead entries on 
public lands in Oklahoma as chàrged in the f ourth and fîf th counts in 
the indictment. Seventy-nine assignments of error are relied on, but 
only thbse will be discussed which appear to merit it. They relate to 
five subjects: (1) The jurisdiction of the trial court; (2) the suffi- 
ciency of the indictment and the grand jury which found it; (3) the 
limiting of peremptory challenges of petit jurors; (4) the évidence; 
(5) the instructions. 

The offenses were eommitted in Woodward county, terrltory of 
Oklahoma. The indictment was not found nor the trial had until 
after that terrltory and the Indian Terrltory were admitted as the 
state of Oklahoma. The organic act of the terrltory of Oklahoma in 
force when the offenses were eommitted required their prosecution 
and trial in Woodward county. The District Court of the United 
States in which the accused was indicted and tried did not sit in Wood- 
ward county. Upon this it is contended that the accused could not 
lawfully be tried outside that county ; that the enabling act (Act June 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, &'Rep'r Indexes 
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16, 1906, c. 3335, § 14, 34 Stat. 275 [U. S. Comp. St. Supp. 1909, p. 
155] Act March 4, 1907, c. 2911, 34 Stat. 1286) providing otherwise 
is ex post facto ; and, also, that the act last mentioned gave the court 
jurisdiction only of such cases for prior oflfenses as were pending at 
the change to statehood. Thèse contentions are answered by Billings- 
ley V. United States, 101 C. C. A. 465, 178 Fed. 653 ; Pickett v. United 
States, 216 U. S- 456, 30 Sup. Ct. 265, 54 L. Ed. 566; Gut v. State, 
9 Wall. 35, 19 L. Ed. 573. 

As to the sufficiency of the indictment : The perjury of which the 
accused was charged with suborning was that of the two entrywomen 
regarding their settlement, résidence, and cultivation of the lands. 
It is claimed that section 2291, Rev. Stat. (U. S. Comp. St. 1901, p. 
1390), relating to homestead entries, governs the kind and character 
of proof on the commutation of such entries, and, as it merely calls 
for an affidavit of nonalienation by the entryman and proof of rési- 
dence and cultivation by "two crédible witnesses," the personal testi- 
mony of the entrywomen upon the subjects mentioned was not re- 
quired by law, was purely voluntary, and not the subject of perjury. 
We do not think the section relating to homestead entries is applica- 
ble. Section 2301, Rev. Stat. (page 1406), provided that the proof of 
settlement and cultivation in commutation cases should be as in pré- 
emptions, and as to pre-emptions section 2263 provided that proof of 
settlement and improvement should "be made to the satisfaction of the 
register and receiver of the land district in which such lands lie, agree- 
ably to such rules as may be prescribed by the Secretary of the In- 
terior." A régulation of the department under that law prescribed 
that the final proof of pre-emptors upon those matters should con- 
sist of the testimony of the claimant corroborated by that of at least 
two witnesses. Were this ail, it would be plain that the two home- 
stead entrywomen desiring to commute their homestead entries to 
cash entries were proper witnesses to testify upon the subjects in 
question. But in 1891 the above-mentioned section 2301 relating 
to commutations was amended. Act March 3, 1891, c. 561, § 6, 
26 Stat. 1098 (U. S. Comp. St. 1901, p. 1406). Formerly the right 
to commute could be exercised any time before the expiration of five 
years from the date of the homestead entry. The amendment provid- 
ed that it could be exercised any time after 14 calendar months from 
the date of entry and "upon making proof of settlement and of rési- 
dence and cultivation for such period of fourteen months." It will be 
observed that spécifie référence to the pre-emption law for the kind 
of proof was omitted from the amendatory act of 1891. Because of 
this counsel for the accused contend that the homestead law (section 
2291, Rev. Stat.) applies, but we think the rea,son for the omission 
was probably because the pre-emption law was repealed by the same 
act that amended the commutation law. Act March 3, 1891, c. 561, 
§§ 4, 6, 26 Stat. 1097, 1098 (U. S. Comp. St. 1901, pp. 1381, 1406). 
We can find no indication of a purpose to adopt the particular method 
of making proof required in homestead cases. The law says an entry 
may be commuted "upon making proof of settlement and of résidence 
and cultivation." No provision appearing in the law the matter of 
witnesses to make the proof would properly be the subject of a de- 
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partmental régulation,, and, in the absence of one, tlie officiais of the 
Land- Office would be fuily justified in following the practice that 
formerly obtained. An entryman would appear to be a compétent wit- 
ness. of his own settlement, résidence, and cultivation, and his false 
testimony respecting the same the subject of perjury. 

A statute of Oklahoma Territory in force when the offenses were 
con^mitted required a^ grand jury to be composed of not less than 13 
nor more than 16 members and the concurrence of at least 12 in the 
finding,;of an indictment, The act of Congress applying to the fédéral 
procédure in the states fixes the number at not less than 16 nor more 
than 23, and requires a lilce concurrence for an indictment. The grand 
jury which indicted the accused was drawn and impaneled under the 
act of Congress after the admission of Oklahoma as a state, and was 
of 19 mem,bers. It is claimed the act of Congress as to offenses com- 
mittçd before statehood is ex post facto, and the constitutional rights 
of the accused were therefore violated. Varions tests bave been given 
for determining whether a statute is ex post facto as applied to an act 
committed prior to its passage. Does it make criminal -that which was 
innocent, or aggravate the crime, or change and make the punishment 
greater, or alter the légal rules of évidence and lessen' the amount or 
measure necessary to convict? Mallett v. North Carolina, 181 U. S. 
589, 31 Sup. et. 730, 45 L. Ed. 1015. Does it "take from an accused 
any right that was regarded, at the time of the adoption of the Con- 
stitution, as vital for the protection of life and liberty, and which he 
enjoyed at the time of the commission of the offense charged against 
him"? Thompsonv. Utah, 170 U. S. 343, 18 Sup. Ct. 620, 42 L. Ed. 
1061. In its relation to the offense or its conséquences does it alter 
the situation of a party to his disadvantage ? United States v. Hall, 2 
Wash. (C. C.) 366,, Fed. Cas. No. 15,285 ; Kring v. Missouri, 107 U. S. 
221, 228, 2 Sup. Ct. 443, 27 h. Ed. 506. But as was held in Gibson 
V. Mississippi, 162 U. S. 565, 590, 16 Sup. Ct. 904, 40 h. Ed. 1075, 
the inhibition upon the passage of ex post facto laws does not give 
a criminal a right to be tried in ail respects by the law in force when 
the crime charged was committed. The mode of trial is always un- 
der législative control, subject only to the condition that the Législa- 
ture may not, under the guise of establishing modes of procédure and 
prescribing remédies, violate the accepted principles that protect an 
accused person aginst ex post facto enactments. For example, the 
constitutional prohibition against ex post facto laws bas been held 
not to apply to state laws which authorize an appeal by the state to 
the Suprême Court of the state from a décision of an inf erior appel- 
late court in favor of a défendant (Mallett v. North Carolina, 181 
U._ S. 589, 21 Sup. Ct. 730, 45 h. Ed. 1015); which make compétent 
évidence of a disputed writing not compétent before (Thompson v. 
Missouri, 171 U. S. 380, .18 Sup. Ct. 922, 43 L. Ed. 204); which en- 
large the class of persons compétent to testify in criminal cases (Hopt 
v. Utah, 110 U. S. 574, 4 Sup. Ct. 202, 28 L. Ed. 262); prescribing 
additional qualifications for jury service (Gibson v. Mississippi, 162 
U. S. 565, 16 Sup. Ct. 904, 40 L. Ed. 1075) ; making a change in the 
organization of the Suprême Court of a state so that instead of a hear- 
ing before a full court of five justices the hearing is before a division 
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of the court composée! of threc out of seven justices (Duncan v. Mis- 
souri, 152 U. S. 377, 14 Sup. Ct. 570, 38 L. Ed. 485) ; changing the 
place of trial from one county to another in the same district or to 
another district (Gut v. State, 9 Wall. 35, 19 L. Ed. 573); changing 
the manner of summoning and making up the jury (Perry v. Com- 
monwealth, 3 Grat. [Va.] 632) ; giving the government a right of 
peremptory challenge of jurors it did not hâve when the crime was 
committed (Walston v. Commonwealth, 16 B. Mon. [Ky.j 15; State 
V. Ryan, 1,3 Minn. 370 [Gil. 343]); reducing the number of peremp- 
tory challenges allowed défendants in trials of félonies, not capital 
(South V. State, 86 Ala. 617, 6 South. 52); reducing the number of 
grand jurors (State v. Ah Jim, 9 Mont. 167, 23 Pac. 76) ; preventing 
a défendant from taking advantage of variances in an indictment 
which are not prejudicial to him (Commonwealth v. Hall, 97 Mass. 
570); authorizing an appellate court on writ of error to render such 
judgment as should hâve been rendered (Jacquins v. Commonwealth, 
9 Cush. [Mass.] 279); making the court the judge of the law, whereas 
before the jury were (Marion v. State, 20 Neb. 233, 29 N. W. 911, 
57 Am. Rep. 825) ; depriving a défendant of a right of change of 
venue from an examining magistrate (People v. McDonald, 5 Wyo. 
526, 42 Pac. 15, 29 L. R. A. 834) ; changing practice from indictment 
to information (Lybarger v. State, 2 Wash. St. 552, 27 Pac. 449, 1029 ; 
State v. Hoyt, 4 Wash. 818, 30 Pac. 1060) ; the substitution of in- 
formation for indictment under the authority of the state Constitu- 
tion (In re Wright, 3 Wyo. 478, 27 Pac. 565, 13 L. R. A. 748, 31 Am. 
St. Rep. 94; People v. Campbell, 59 Cal. 243, 43 Am. Rep. 257). In 
the last case the court said : 

"It is not uncomnion practice to cbange the number of grand jurors re- 
quired to investigate criminal charges, but we hâve never lieard of the right 
of the Législature to make such changes questloned, neither has it ever been 
elaimed that the charge must be investigated by the i)recise number of grand 
jurors of which that body was composed, at the time the aet was committed." 

While the tendency of courts, both national and state, is generally 
to hold rules of procédure as subject to change and not of substantive, 
vested right, some state courts lean the other way. An instance is 
the Criminal Court of Appeals of Oklahoma, which in Sharp v. State, 
3 Okl. Cr. 24, 104 Pac. 71, expressed views at variance in some re- 
spects with those we entertain. But cited hère that case is not within 
the gênerai rule that the construction by the highest court of a state 
of its Constitution and laws is binding upon the fédéral courts. The 
question before us is whether under the Constitution of the United 
States certain acts of Congress prescribing procédure may be applied 
to a trial for crime against the United States, though not applicable 
when the crime was committed. True, it was statehood which brought 
the particular acts of Congress into play, and the Constitution of Ok- 
lahoma was one of the steps towards statehood; but in the sensé of 
the rule referred to the construction and application of the Constitu- 
tion and laws of the state is not involved in the case before us. 

In support of their contention counsel for the accused rely on Kring 
V. Missouri, 107 U. S. 221, 2 Sup. Ct. 443, 27 L. Ed. 506 ; Thompson 
V. Utah, 170 U. S. 343, 18 Sup. Ct. 620, 42 E. Ed. 1061 ; United States 
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V. Haskell (D. C.) 169 Fed. 449; United States v. London (D. C.) 
176 Fed. 976; State v. Rock, 20 Utah, 38, 57 Pac. 532. The last three 
cases are like the case at bar, except that in the Rock Case there was 
a change of procédure from indictment to information. In the Haskell 
and London Cases the acts were donc in the Indian Territory, and the 
indictments were fouhd after the territory was admitted as part of 
the state of Oklahoma. The Haskell Case is rested largely on the 
Kring and Thompson Cases, and the London Case seems. to hâve fol- 
lowed that of Haskell as the law of the district. We do not think ei- 
ther Kring v. Missouri or Thompson v. Utah décisive of the case at 
bar. We think the former is not at ail applicable and the latter is dis- 
tinguishable. This is the Kring Case: Under the law of Missouri 
in force when a homicide was committed, a conviction of murder in 
the second degree was an acquittai of murder in the first degree. The 
law was changed so that a sentence for the lesser crime lawfully va- 
cated should not operate as an acquittai of the greater. After the new 
law became eflfective Kring pleaded guilty of murder in the second 
degree and was sentenced, but the sentence was set aside on his ap- 
peal. He was then tried and convicted of murder in the first degree. 
It was held the new law was ex post facto as to him. It may be noted 
that four of the justices dissented because the plea and sentence were 
after the change in the law. It was agreed that a sentence on a plea 
was équivalent to one on a verdict, and, what was done being équiva- 
lent under the local law to an acquittai of murder in the first degree, 
it was not compétent for the state to deprive the accused of the benefit 
of it. Clearly that case has no bearing heré. 

In Thompson v. Utah it was held that a person charged with the 
commission of a felony whilst Utah was a territory was under the 
third article of the Constitution and the sixth amendment entitled to 
a trial by a jury as at common law; that at the common law a jury 
was composed of twelve persons and unanimity was essential to a 
verdict; and that a provision of the Constitution of Utah when it at- 
tained statehood reducing the number of jurors to eight was ex post 
facto as to the accused. The right to trial by jury has always been 
regarded as one of the fundamental guaranties of the Constitution, 
and it was held that what the United States could not do in that re- 
spect while possessing fuU jurisdiction over the territory the mère 
admission to statehood did not empower the state to do. The prin- 
ciple deducible from this case is that a matter of procédure ordinarily 
subject to législative change may by provision of the Cpnstitution take 
on the quality of a substantial right or safeguard secure from impair- 
ment. We think there is a clear distinction between that case and the 
one at bar. There, Thompson had a constitutional right of trial by 
a jury of twelve, no more, no less, of which he could not be deprived 
either by Congress or by the new state. What was ordinarily a mat- 
ter of procédure thereby assumed the dignity of a fundamental safe- 
guard not to be destroyed by a subséquent law. In the case at bar 
the accused was by the fîfth amendment exempt from accusation 
except by presentment or indictmeilt of a grand jury, but the amend- 
ment went no further in terms, and if the accused had any constitu- 
tional right as to the number of grand jurors, which we need not de- 
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termine, it was that there should be not less than 12 nor more than 
23 as at common law. That right was accorded him in a grand jury 
of 19. True, a maximum of 16 was prescribed by the statute of Okla- 
homa Territory, but there was no constitutional quality in that par- 
ticular number. It was purely statutory. As was said in Matter of 
Moran, 203 U. S. 97, 27 Sup. Ct. 26 (51 L. Ed. 105) : 

"The fifth amendment, requiring the presentment or indictment of a grand 
jury, does not take up unto itself the local law as to how the grand jury 
should be made up and raise the latter to a constitutional requirement." 

The détails of qualification and impaneling and the précise number 
between 12 and 23 are matters with which the amendment is not con- 
cerned. They belong to procédure, and are left to législative discré- 
tion. They are not inherently of substantive right within the tests of 
ex post facto laws above enumerated. Indeed, as already noted, it has 
been held that, in the absence of a constitutional requirement of in- 
dictment, a Législature may do away with it, and substitute informa- 
tion for offenses previously committed. How less intrinsically impor- 
tant is the mère number of grand jurors ! An indictment is not a trial 
for crime. It is merely a form of public accusation upon which a 
trial may afterwards be had. Historical research into the origin of 
the procédure shows that the important thing was not the particular 
number of persons who participated in the investigation or who made 
the charge of their own knowledge as in a presentment, but that it 
should be under officiai or public sanction so that one might not be 
put to the ordeal upon mère private accusai. 

It is urged that préjudice resulted from an increase of the maxi- 
mum number of grand jurors, 16, under the statute of the territory, 
to 19, because out of the greater number it was easier to secure the 
concurrence of 12 to an indictment. We think the préjudice more 
imaginary than real. At the common law there was a range from 12 
to 23, and, if the practice under that law was in contemplation at the 
adoption of the fifth amendment, it is apparent that the greater or 
less number between the limits was regarded as of such minor im- 
portance that it was left to the discrétion of the courts. Even under 
the act of Congress, any circuit or district court impaneling a grand 
jury may détermine whether there shall be 16 or 23 members or any 
number between, and it is common for a grand jury in one of those 
courts to vary in the number of attendant jurors during a single term 
of court. Safeguards of life and liberty regarded as substantial and 
important are not usually left in such an indeterminate condition. If 
a court may vary in everyday practice between the maximum and 
minimum limits no reason appears why the législative branch of the 
government may not constitutionally exercise a similar discrétion with- 
out impairing any substantial right of a défendant. This conclusion 
makes it unnecessary to détermine whether the question can be raised 
for the first time in an appellate covfrt. 

The trial court, following the fédéral practice, limited the accused 
to three peremptory challenges of petit jurors. He claimed more. 
Section 819, Rev. Stats. (U. S, Comp. St. 1901, p. 629), gives a de- 
fendant charged with treason or a capital offense 20 peremptory chal- 
lenges, in cases of felony 10, in ail other cases 3. Was the of- 



424 185 FEDERAL REPORTER 

fense of the accused a felony or a misdemeanor ? If it was a mis- 
demearior at common law, it retains its degree under the laws of the 
United States, unless, which is not the case, Congress has declared 
otherwise either directly or by adopting a state law defining its char- 
acter. Considine v. United States, 50 C. C. A. 272, 112 Fed. 342 ; 
Morris v. United States, 88 C. C. A. 532, 161 Fed. 672.- "Perjury at 
common law is a misdemeanor." 2 Whart. Crim. L,aw, § 1244. If 
the principal offense was technically false swearing at common law 
as distinguished from perjury, it was still a misdemeanor. United 
States V. Bailey, 9 Pet. 238, 256, 9 U Ed.. 113; O'Mealy v. Newell, 8 
East, 364. The procurement of another to commit the principal of- 
fense would also be a misdemeanor. But, since a statute of Oklahomx. 
Territory gave five challenges, it is argued that the law of the United 
States is ex post facto as applied to the accused. What we hâve said 
regarding the composition of the grand jury disposes of this conten- 
tion. He was entitled to a trial by an impartial jury of 12 persons, 
and there is nothing to show it was not given. 

As to the évidence : The absence of références in the brief s to pages 
of the record preclude the examination of many of the objections 
argued. In some instances there are no références whatever to the 
record, in others they are merely to the places where the assignments 
of error may be found, and in still others only to pages where certain 
exhibits appear but no récitals showing they were received in évidence, 
the grounds of objection, the rulings of the court, or exceptions. Thèse 
conditions apply to most of the discussion of the évidence. The rec- 
ord contains 700 printed pages, and to require a search of it to dis- 
cover the basis of assignments of error would impose a burden on 
the court it cannot assume. It is the gênerai rule in the courts of the 
United States that the parts of the record to be examined must be 
definitely pointed out, and we hâve frequently directed attention to it 
and enforced it. Some of the complaints in the brief s are disposed 
of by what we hâve already said on the sufficiency of the indictment. 
Others relate to évidence admitted in support of counts in the indict- 
ment as to which there was an acquittai. No error was committed 
in that open to our examination. It was proper for the government 
to show an actual knowledge : and understanding on the part of the 
entry women and the accused of the conditions and requirements es- 
sential to the acquisition of the public lands which bore upon the final 
proofs out of which the offenses grew, the willfully false testimony 
of the former and the intentional procurement thereof by the latter. 
A wide latitude in the évidence is permitted to show corrupt motive 
and intent, particularly when they constitute such an important élé- 
ment of an offense like subornation of perjury. Williamson v. United 
States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278. In the case 
just cited the court quoted the following from Holmes v. Goldsmith, 
147 U. S. 150, 13 Sup. Ct. 288, 37* L. Ed. 118: 

"The competency of a collatéral fact to be used as the basis of legitlmate 
argument Is not to be determined by the concluslveness of the inferenceis It 
inay afford in référence to the litigated fact. It is enough if thèse may tend, 
even in a slight. degree, to elucldate the inqnlry, or to assist, though remotely, 
to a détermination probably founded in trnth." 

"The modem tendency, both of législation and of the décision of courts, is 
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togive as wide a scope as possible to the investigation of facts. Courts of 
errer are especlally unwilling to reverse cases becanse unlmportant and pos- 
sibly irrelevant testimony may bave crept in. unless tbere is reason to think 
that practical injustice bas been thereby caused." 

Complaint is made that the court refused instructions calculated 
to hmit the subornation of perjury to the final proofs by the entry 
women of their' settlement, résidence, and cultivation, and that the 
jury were therefore confused and misled by affidavits received in évi- 
dence, but not the subject of the offenses charged. There is no ground 
for this complaint. The charge of the court was so clear and direct 
there could hâve been no misunderstanding, and, when exceptions 
were taken at its conclusion by counsel for the accused, the court again 
told the jury the correct limitations. It appears counsel was then sat- 
isfied. This disposes of a number of assignments of error relating to 
aliénation, etc., by the entry women, though it may be added that one 
count, on which there was an acquittai embraced that matter. In the 
counts on which there was a conviction there was no charge of sub- 
ornation of perjury with respect to anything but the final proof of 
settlement, résidence, and cultivation of the lands entered. It is also 
urged that the court erred in refusing requests to instruct upon cer- 
tain éléments essential to subornation of perjury. They were stated 
to be as f ollows : ( 1) A witness must hâve testified f alsely, knowing, 
or believing the testimony to be false ; (2) the accused must hâve 
known or believed that the testimony would be false; (3) the accused 
must hâve known or believed the witness would give the false testi- 
mony with like knowledge or belief ; (4) the accused must hâve in- 
duced or procured the witness to do so. The charge of the court 
upon this matter which we think entirely sufficient is shown by thèse 
excerpts : 

"In the next place, tbe testimony friven in tbe final proof proceeding nmst 
Jiave been false, and willfully false, and the person testifying must bave wilî- 
fnlly and contrary to her oatb stated or testified to tbe niaterial matter wblcb 
sbe did not believe to be true. It is not .sufficient tbat the testimony may bave 
been false In the sensé that it was incorrect, or tliat it was not tbe fact. or 
was given tbrough surprise or confusion or inadvevtence, or a bona flde mis- 
take as to the facts ; and, to be willful, It must bave been intentlonal, and 
the person giving tbe testimony must not bave believed tbat ber statement 
made as being true was true and she must bave meant to malfe tbe false 
statement and to bave it produce the effect ot testimony as tbougb it was 
true." 

"If the testimony or some statement of fact tberein was false. Iben was it 
willfully false and not believed by the person testifying thereto to be true'.' 
If tbe testimony was false, but yet was pot willfully given, or was given un- 
der tbe belief tbat it was true, there was no perjury." 

"If you flnd that perjury was committed as charged in tbe indictment, then 
it will be your duty to proceed to inquire wbetber tbe défendant procured tbe 
person charged to bave been suborned to commit that offense, and is conse- 
quently gullty of subornation of perjury. In order to make out this offense 
against this défendant, it is incumbent upon tbe government to satisfy you be- 
youd a reasonable doubt that the perjury was in fact committed by the per- 
son suborned ; tbat the testimony of tbe person suborned was willfully false 
and willfully given contrary to ber oath and not by her believed to be true, 
and the défendant knew or believed that tbe testimony given would be false : 
tbat tbe défendant knew that tbe person suborned would willfully testify 
falsely contrary to ber oath, and not believing tbe testimony to be true ; and 
that tbe défendant Induced or procured the person suborned to give such false 
testimony." 
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There were requests for a directed verdict of acquittai, but vve think 
there was substantial évidence of guilt. There were public lands with- 
in the extensive inclosure of a ranch of which the accused was résident 
manager. The motive was to secure thèse lands for the owners of the 
ranch. The course pursued was to incite women whose homes were 
in Kansas to make homestead entries on the lands under agreements 
to sell when the title was secured. The accused was in charge of the 
venture and paid ail the costs of the proceedings as they were incurred, 
the expenses of the entry women on their various trips from their 
homes and their subsistence when on their claims. He put up the 
little cabins and paid for the meager, temporary furnishing. At times 
they stopped at the ranch house occupied by him, and were otherwise 
aided by him in what they did. The jury were justified in believing 
from the évidence that he was fully aware of their purposes, of ail 
they did and expected to do, and that they had no intention at the 
time of settlement or afterwards of making the lands their homes; 
that their occasional visits to the lands did not constitute résidence un- 
der the law; and that what they did was a mère évasion of its pro- 
visions; also, that he knew they would make final proofs and to do 
so would hâve to swear f alsely, and that they knew they were so 
swearing when they made the proofs. His advice that they must fol- 
low the law may well hâve been regarded as a subterfuge, because, 
knowing what the law was, that they were not following it, and that 
his outlay would come to naught if they testified truthfully at the final 
proofs, nevertheless he continued his assistance and disbursements to 
the end. 

The judgment is affirmed. 

SANBORN, Circuit Judge (dissenting). It is, and for more than 
a century has been, the established and unvarying rule of the national 
courts that any law of a state whether of procédure or of punishment 
passed after the commission of an offense, "which in relation to the 
offense or its conséquences, alters the situation of the party to his 
disadvantage," is an ex post facto law within the meaning of section 
10, art. 1, of the Constitution and violative thereof. United States 
V. Hall, 2 Wash. (C. C.) 366, Fed. Cas. No. 15,285, pp. 84, 86, 6 
Cranch, 171, 3 L. Ed. 189; Kring v. Missouri, 107 U. S. 221, 235, 2 
Sup. Ct. 443, 27 L. Ed. 506 ; In re Medley, 134 U. S. 160, 171, 10 
Sup. Ct. 384, 33 E. Ed. 835 ; Duncan v. Missouri, 152 U. S. 377. 
382, 14 Sup. Ct. 570, 38 L. Ed. 485 ; Thompson v. Utah, 170 U. S. 
343, 351, 18 Sup. Ct. 620, 42 L. Ed. 1061 ; United States v. Haskell 
(D. C.) 169 Eed. 449, 454; United States v. London (D. C.) 176 Fed. 
976, 979 ; Sharp v. State, 3 Okl. Cr. 24, 104 Pac. 71 ; State v. Rock, 
20 Utah, 38, 43. 44. 57 Pac. 532 ; State v. Kingsly, 10 Mont. 537, 26 
Pac. 1066 ; McCarty v. State, 1 Wash. St. 377, 25 Pac. 299, 22 Am. 
St. Rep. 152; People v. Tisdale, 57 Cal. 104. 

When the défendant below committed the offense with which he is 
charged, he could be tried, as the law then stood in Oklahoma Ter- 
ritory, only under an indictment found with the concurrence of 12 
members of a grand jury composed of not less than 12 nor more than 
16 persons. Statutes of Oklahoma, 1903, §§ 5314, 5316; Reynolds 
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V. United States, 98 U. S. 145, 25 L. Ed. 244. The Suprême Court 
of Arkansas had held that under a similar statute an indictment by 
a grand jury of more than 16 persons was illégal, and must be quashed. 
Harding v. State, 22 Ark. 210. Subséquent to the alleged commission 
of the offense and before the trial the people of Oklahoma adopted a 
Constitution, complied with the enabling act, and were admitted to 
the Union as the state of Oklahoma, and by virtue of this action sec- 
tion 808, Revised Statutes (U. S. Comp. St. 1906, p. 626), thenceforth 
becamè the law for the trial of offenses of this nature, and that sec- 
tion authorized an indictment concurred in by 12 members of a grand 
jury composed of not less than 16 nor more than 23 persons. The 
indictment in this case was found by a jurycomposed of 19 members. 
Did this change in the law wrought by the adoption of the Constitu- 
tion of Oklahoma and the admission of that state into the Union af ter 
the commission of the offense and before the trial "in relation to the 
offense or its conséquences alter the situation of the accused to his 
disadvantage" ? In my opinion it clearly had that effect (1) because, 
if the défendant had been indicted under the law as it stood when his 
offense was committed by a grand jury of 19 men, he could not hâve 
been tried or convicted on that indictment (Harding v. State, 22 Ark. 
210), while the new law pèrmitted his conviction upon such an indict- 
ment; and, (2) because under the old law it would hâve been neces- 
sary for him to hâve only 5 dissenting members of the grand jury to 
defeat the -indictment against him, while under the new law it was 
necessary for him to hâve 8. 

In Thompson v. Utah, 170 U. S. 343, 345, 352, 18 Sup. Ct. 620, 
42 L. Edi 1061, the offense when committed was friable by a jury of 
12 men. By reason of the subséquent admission of Utah into the 
Union under a Constitution which provided for the trial of criminal 
cases not capital by a jury of eight persons, the offense was triable by 
eight men at the time of the trial. The Suprême Court of the United 
States held that this change in the law of the trial was void as to 
Thompson and inapplicable to his trial for two reasons : ( 1) Because 
it violated section 10 of article 1 of the Constitution, which prohibits 
the passage by any state of an ex post facto law in that it materially 
altered the situation of the défendant to his disadvantage in relation 
to his offense and its conséquences (pages 346, 352, of 170 U. S., page 
620, of 18 Sup. Ct. ; 42 L. Ed. 1061) ; and (2) because it violated the 
provisions of article 3, § 2, of the Constitution, and the provisions of 
the sixth amendment thereto, which guaranteed to him a trial by a 
jury of 12 men and thus deprived him of "a substantial right involved 
in his liberty" (pages 346 and 352 of 170 U. S., page 620 of 18 Sup. 
Ct.; 42 h. Ed. 1061). The fact that in that case the jury of 12 men 
was secured to the défendant by other provisions of the Constitution 
than the inhibition of an ex post facto law does not detract in the 
least f rom the clear décision by the court of the main question in that 
case, that the change of the number of the jury by a law or by the 
adoption of the Constitution of a state between the date of the com- 
mission of the offense and the date of the trial materially altered the 
situation of the accused to his disadvantage and thereby violated the 
prohibition of an ex post facto law. A law of a state which in rela- 
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tion to the ofifense or its conséquences alters the situation of the ac- 
cused as it was fixed by the law at the time of the commission of the 
offense, though this situation was not secured by the Constitution oth- 
erwise than by the prohibition of an ex post facto law, violâtes that 
prohibition to the same extent as if the situation was protected by 
other clauses of the Constitution. Thus in the case of Medley, Peti- 
tioner, 134 V. $. 160, 171, lO.Sup. Ct. 384, 33 L. Ed. 835, the state 
law at the time a murder was committed prescribed death as the pun- 
ishment of the crime, but no provision of the Constitution, except the 
prohibition of the passage of an ex post facto law, secured to the ac- 
cused exemption from other punishment. Before the trial of his case, 
the state enacted a law which added to the punishment of death soli- 
tary confinement until exécution. But the Suprême Court held this 
to be an ex post facto law and void. In Kring v. Missouri, 107 U. S. 
221, 237, 229, 235, 2 Sup. Ct. 443, 27 L. Ed. 506, the law of the state 
of Missouri at the time of the murder was that a conviction of a mur- 
der in the second degree, although subsequently set aside, was an ac- 
quittai of murder in the first degree. But there was no provision of 
the Constitution of the United States except that which forbids any 
state to pass an ex post facto law which secured tp the accused the 
benefit of this rule of law. After the commission of the offense and 
before the trial, the state of Missouri by a change in its Constitution 
abrogated the rule that a conviction of murder in the second degree, 
avoided, was an acquittai of murder in the first degree. Nevertheless 
the Suprême Court of the United States held that the change thus 
wrought by the amendment of the Constitution of the state consti- 
tuted an ex post facto law, and violated section 10 of article 1. In 
this case of Kring v. Missouri the state contended that the new law 
merely wrought a change in procédure, and hence was not an ex post 
facto law. But the Suprême Court denied the proposition and among 
other things said : 

"Oan the law with regard to bail, to IndictmentS, to grand jurles, to the 
trial jury, ail be changed to the dlsadyantage of the prlsoner by state législa- 
tion after the offense was committed and such législation not be held ex post 
facto hecause It relates to procédure, as it does according to Mr. Bishop ? And 
can any substantial rlght which the law gave the défendant at the time to 
which the guilt relates be taken away from him by ex post facto législation, 
because, in the use of a modem phrase, It is called procédure? We think it 
cannot." 107 U. S. 232, 2 Sup. Ct. 452 (27 L. Ed. 506). 

'> * * * \Yg ^j-e of opinion that any law passed after the commission of 
an offense which in the language of Mr. .Tustlce Washington in United States 
V. Hall, 'in relation to that offense, or its ' conséquences, alters the situation 
of a party to his disadvantage' is an ex post facto law ; and in the lauguage 
of Denlo, J., in Hartung v. People [22 N. Y. 95], 'No one eau be criminally 
punished In this country, except according to a law prescribed for his gov- 
ernment by the sovereign authority before the imputed offense was committed. 
and which existed as a law at the time.' " 107 U. S. 235, 2 Sup. Ct. 455 (27 
L. Ed. 506). 

The définition of an ex post facto law hère quoted from Mr. Jus- 
tice Washington and adopted has been reiterated by the Suprême 
Court in 134 U. S. 171, 10 Sup. Ct. 384, 33 L. Ed. 835, 152 U. S. 382, 
14 Sup. Ct. 570, 38 L. Ed. 485, and 170 U. S. 351, 18 Sup. Ct. 620. 
43 L,. Ed. 1061, atid it has never been varied or departed from by that 
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court. In the considération of the verv question hère présentée!, Judge 
Marshall in United States v. Haskeir(D. C.) 169 Fed. 449, .453, and 
Judge Campbell in United States v. London (0. C.) 176 Fed. 976, 979, 
in the United States District Courts, accepted this rule, and held that 
the new law wrought by the adoption of the Constitution of Oklahoma 
and the admission of that state which increased the number of the 
grand jury from 16 to 23, was an ex post facto law, and violative of 
the Constitution of the United States, and I am unable to persuade my- 
self that they were in error. 

True, numerous and varying définitions of an ex post facto law 
and conflicting applications of the constitutional inhibition may be 
found in the décisions of the state courts. But the définition and 
the application hâve been uniform and changeless in the fédéral courts. 
The majority cite to the proposition that the substitution of an in- 
formation for an indictment is not an ex post facto law. In re Wright. 
3 Wyo. 478, 27 Pac. 565. 13 L. R. A. 748, 31 Am. St. Rep. 94, and 
People V. Campbell, 59 Cal. 243, 43 Am. Rep. 257, and quote from 
the opinion in the latter case thèse words : 

"It is not uncommon practice to change the namber of grand jurors re- 
quired to investigate crimlnal charges, but we hâve never heard the right of 
the Législature to malie sucU changes questioned, neither bas it ever been 
claimed that the charge must be investigated by the précise number of grand 
jurors of which that body was composed at the time the act was committed." 

That opinion was written in 1882. If the Suprême Court of Cali- 
fornia had never heard such changes questioned or such claims made, 
its décision or opinion concerning them certainly ought not to prejudge 
the case of the défendant hère and now, especially in view of the fact 
that the courts which hâve heard of them hâve in efïect decided thèse 
questions in his favor in United States v. Haskell (D. C.) 169 Fed. 
'49, 454; United States v. London (D. C.) 176 Fed. 976, 979; Sharp 
V. State, 3 Okl. Cr. 24, 104 Pac. 71 ; State v. Rock, 20 Utah, 38, 43, 
44. 57 Pac. 532; State v. Kingsly, 10 Mont. 537, 26 Pac. 1066; Mc- 
Carty v. State, 1 Wash. St. 377, 25 Pac. 399, 22 Am. St. Rep. 152. 
Moreover, that court had unanimously decided two years earlier that 
an information could not be substituted for an indictment between 
the commission and the trial of the offense (People v. Tisdale, 57 Cal. 
104), and it is from an opinion of a court reversing itself by a vote of 
four to three that the above quotation has been taken. Nor has its 
later opinion met the approval of the courts of the states^ but the 
weight of authority in those courts is now against it. McCarty v. 
State, 1 Wash. St. 377, 25 Pac. 299, 22 Am. St. Rep. 152 ; State v. 
Rock, 20 Utah, 38, 43, 44, 57 Pac. 532; State v. Kingsly, 10 Mont. 537, 
26 Pac. 1066, vi'herein the Suprême Court of Montana reviews and ré- 
pudiâtes the décision in the Campbell Case upon the authority of the 
décisions of the Suprême Court of the United States which hâve been 
cited. In this court those décisions of the Suprême Court must prevail 
over the conflicting views of state courts. The law prescribing the 
number of the grand jury and the number of the peremptory challenges 
was changed between the commission of this alleged offense and the 
trial of the défendant. If it was changed by the act of the United 
States, that change was violative of section 9 of article 1 of the Consti- 
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tution. If that change was wrought by the act of the people of Okla- 
homa in adopting their Constitution and making the contract of admis- 
sion as a State, it was violative of section 10 of article 1 of the Constitu- 
tion. As I understand the décisions of the Suprême Court, they ex- 
pressly liold that any law or Constitution of a state enacted or adopted 
after the commission of an offense which in relation thereto, or to its 
conséquences, alters the situation of the party to his disadvantage, is 
an ex post facto law and violative of section 10, article 1, of the Con- 
stitution, that the adoption of a Constitution by a state, or the admis- 
sion of a state into the Union, which changes the number of the petit 
jurors to the disadvantage of the accused after the commission of the 
offense, constitutes an ex post facto law denounced by the Constitu- 
tion, and by ■ logical séquence and in légal effect they thereby hold 
that the increàse of the number of grand jurors after the commission 
of the offense and before the trial by the adoption of a Constitution 
or the admission of a state âlters the situation of the accused relative 
to the conséquences of his offense, and constitutes an ex post facto law 
within the meaning of the Constitution. Because the décision and 
opinion of the majority that this change in the number of the grand 
jurors wrought by the adoption of the Constitution of Oklahoma and 
its admission as a state does not constitute an ex post facto law seems 
to me to conflict with thèse décisions of the Suprême Court, I am un- 
able to concur in them. 

There is another considération hère which seems to me to be en- 
titled to much weight. The Criminal Court of Appeals of Oklahoma, 
construing the Constitution and laws of that state relative to the ques- 
tion in hand, has foUowed the. opinion of Judge Marshall in United 
States V. Haskell (D. C.) 169 Fed. 449, and has expressly held that 
the Constitution and laws of Oklahoma do not apply to or govern the 
procédure for the trial or the trial of crimes committed before they 
were adopted, because as to the défendants in such cases they are ex 
post facto laws and that ail the proceedings for the trial of such 
crimes must follow the law in force before the admission of the state 
when the crimes were committed (Sharp v. State, 3 Okl. Cr. 24, 104 
Pac. 71, 73, 73, 74, 77), so that under the ruling of the majority in 
this case a construction and application of the Constitution and laws 
of Oklahoma will prevail in cases of this character in the courts of the 
United States contrary to those which must prevail in the courts of 
that state under the construction of the Constitution and laws of that 
state by its Criminal Court of Appeals to which that construction is 
exclusively intrusted where such construction does not impair rights 
secured by the Constitution and laws of the United States, and this 
construction sedulously protects them. 

Again, when the offense in this case was committed the défendant 
was entitled to five peremptory challenges, while by the Constitution 
and laws of the state this number was subsequently reduced to three. 
The court below was in error in my opinion in its refusai to allow 
to the défendant five peremptory challenges, for the reasons already 
stated in the discussion of the légal number of the grand jurors. 

Because I think the défendant below was tried under an ex post 
facto laW on an indictmént found, by nineteen grand jurors, 13 of 
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whom were required to find it, and denied more than 3 peremptory 
challenges when the law at the time of the commission of his alleged 
offense limited the number of grand jurors to 16 and required 13 to 
find the indictment and allowed the accused 5 peremptory challenges, 
and because I think much immaterial and irrelevant évidence was re- 
ceived on the trial and submitted to the jury, notably the patent to 
Patricia Thompson which was dated on February 5, 1906, more than 
three months after ail the alleged perjuries were committed and which 
could hâve had no tendency to prove the charge that the défendant 
suborned the witnesses to commit them, the deed of Martha M. Fair- 
ley, dated April 12, 1907, more than 16 months after the perjuries the 
défendant was charged with suborning, and many conversations, con- 
tracts, and transactions between third parties and between the défend- 
ant and third parties whom he was not charged with 'suborning to 
commit any perjury, conversations, transactions, and contracts which 
it seems to me were exceedingly prejudicial and inadmissible, and 
whose admission deprived the défendant of a fair trial on this charge 
of suborning spécifie persons to commit perjury, and in the absence 
of any charge of conspiracy, in my opinion the judgment below should 
be reversed and a new trial granted. 

Every litigant has the légal right to a fair and impartial trial of the 
issues which his case présents according to the law and the évidence 
relevant to those issues alone. The submission to the jury for their 
considération of extraneous issues, or of évidence which is neither 
relevant nor material to the questions presented by the issues upon 
trial, is a violation of this légal right, and it constitutes a fatal error be- 
cause it tends to withdraw the attention of the jury from the issues 
actually involved and to lead them aside and induce them to décide 
the case upon false issues, and in that way to reach an erroneous re- 
suit. Sparks v. Territory of Oklahoma, 146 Fed. 371, 373, 76 C. C 
A. 594; Union Pacific Ry. Co. v. Field, 137 Fed. 14, 15, 17, 69 C. C. 
A. 536, 537, 539 ; Railroad Company v. Houston, 95 U. S. 703, 24 L- 
Ed. 542 ; Railroad Company v. Blessing, 67 Fed. 277, 281. 14 C. C. 
A. 394, 398; Frizzell v. Omaha Street Ry. Co., 124 Fed. 176, 178, 59 
C. C. A. 383, 384; Equitable Life Assur. Society v. McElroy, 28 C. 
C. A. 365, 376, 83 Fed. 631, 642. 



DIXIE COTTON FELT MATTRESS CO. et al. v. STEARNS & FOSTBR CO. 

(Circuit Court of Appeals, Seventh Circuit. January 10, 1911.) 

No. 1,T25. 

1. Teade-Mabks and Tbade-Names (§ 25%,* New, vol. 6, Key No. Séries) — 
Names Subjects of Ownebship— Names Indicating Both Obiqin and 

QUALITY. 

A manufacturer of a class of goods of différent grades raay use différent 
trade-naines, each of which Indlcates orlgln and ownerslilp, and at the 
same tIme a particular grade of his goods. 

*For otber cases see same toplc & S mumbbb In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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2. coepoeations (§ 642*) foreign oobpobations— "doing business in the 

State"— Evidence. 

Evidence that a manufacturlng corporation of another state malntains 
a warehouse in Chicago, advertiséd as a "salesroom," where it stores 
goods before sale, and from whlch dellveries are made, but whicli does 
not go to tlie extent of sbowmg that any sales are made tliere, or at any 
other place than at the home office of the company, Is not sufficieut to 
show that it is "doing business" in Illinois, withln the meaning of the 
statute of that state (Hùrd's Rev. St. 111. c. 32, § 67g) prohibltiiig foreign 
corporations "doing business in the state" from maintalning actions there- 
in unless they comply with its requiremeiits. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527; 
Dec. Dig. § 642.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2160; 
vol. 8, pp. 7640, 7641. 

Foreign. corporations doing business in state, see notes to Wagner v. 
J. & G. Meakin, 33 C. C. A. 5S5 ; Ammons v. Brunswicke-Balke-Collender 
Co., 72 C. 0. A. 622.] 

3. ïeade-Mabks and Teadf-Names (§ 75*) — Inféingement — Unfaib Compe- 

IITION. 

Complalnant was a manufacturer of mattresses of différent grades, 
each of whlch was exteusively advertised and sold under a trade-name. 
Défendant made and sold mattresses of inferlor material, but marked 
with the same names as complainaiit's to a large store which had prevl- 
ously sold eomplainant's. Défendant also furnished for display in the 
store Windows sample mattresses of the same quallty as eomplainant's, 
which were eut open to show the material. Held, that the purpose was 
clearly to deceive purchasers into buying such goods as eomplainant's, 
and that it was entltled to an Injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 86; Dec. Dig. § 75.* 

TJnfair compétition in use of trade-name, see notes to Scheuer v. Hui- 
ler, 20 C. C. A. 165; Lare v. Harper & Bros., .30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Stearns & Poster Company against the Dixie 
Cotton Felt Mattress Company and the Boston Store of Chicago. 
From an order granting a preliminary injunction, défendants appeal. 
Affirm'ed. 

The appeal is from an interlocutory decree, enjoining the appellants, 
their ofhcers, agents, servants, etc., from using the words "Lenox,"' 
"Windsor" or "Anchor" as a trade mark for mattresses and from 
makjng, using, or vending any rqattresses having affixed to them said 
trade marks, and from using any of said names in connection with 
the manufacture and sale of mattresses until the final hearing and 
disposition of the case. 

The facts appear in the opinion; 

Frank F. Reed, Hamilton Moses, Fred A. Bangs, and Edward S. 
Rogers, for appellants. 

lîdward Rector and Alfred M- Allen, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

•For other caees see same topic & § humêee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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GROSSCUP, Circuit Judge, delivered tlie opinion. 

The appellee is an Ohio corporation, and the appellants are corpora- 
tions under the laws of Illinois. The bill, and the amended bill, are 
to restrain the infringement of trade names and unfair compétition 
in trade. 

Appellee, beginning as a copartnership in 1848, and incorporating 
in 1883, has, from the beginning of its business, been engaged in the 
manufacture of cotton batting and wadding, and for ten years before 
the filing of the bill was extensively engaged in the manufacture and 
sale of cotton felt maîtresses for beds. On thèse mattresses — affixing 
the names to différent grades — the trade marks "Lenox," "Windsor" 
and "Anchor" were adopted, the mattresses under thèse names having 
been extensively advertised to the public. More than 150,000 of thèse 
mattresses were sold each year at the time of the filing of the bill. 

The appellant, the Dixie Cotton Felt Mattress Company, was or- 
ganized in 1907 with a capital stock of $2,500, since which time it has 
been engaged in the manufacture of mattresses at Chicago, in com- 
pétition with appellee in the Chicago trade. The record shows that 
this appellant was entirely familiar with appellee's business, as also 
its mattresses and trade marks. Indeed, samples of appellee's mat- 
tresses were brought to the plant of the Dixie Cotton Felt Mat- 
tress Company and eut open and examined, for the purpose of finding 
out the quality of its cotton and the character of its work, in order 
that the Dixie Company might make up similar mattresses to sell in 
compétition. 

The appellant, the Boston Store of Chicago, until a short time prior 
to the filing of the bill, was a customer of appellee, selling appellee's 
mattresses bearing their trade names, and remained such customer 
until about October, 1909, when, entering into an arrangement with 
the Dixie Company, it put 200 mattresses of the Dixie Company on 
sale in its store, bearmg appellee's trade names. Accompanying this 
consignment of mattresses, were some small model mattresses, having 
their ends eut ofï to expose the cotton, which was branded with ap- 
pellee's trade names — the cotton in thèse models being of a high grade 
and comparing with the cotton, respectively, in appellee's mattresses, 
but the cotton in the mattresses being of a low grade, and greatly 
inferior to either appellee's mattresses or appellants' models. 

While there is no affirmative évidence of any misrepresentation upon 
the part of appellants, or either of them, respecting thèse mattresses 
being appellee's goods, unquestionably the purpose of appellants, both 
by use of the models and of appellee's trade names, was to create such 
an appearance, that persons acquainted with appellee's mattresses 
would believe that the mattresses they were obtaining at the Boston 
Store, at reduced priées, were the same mattresses that appellee had 
been manufacturing and selling. There could hâve been no other 
motive for the use of thèse names, and the construction and arrange- 
ment of thèse models. 

Appellants contend, howëver, that whether this bill be one of in- 
fringement of trade names, or unfair compétition, it cannot be main- 
tained unless it be shown that the trade names used were intended to 
185 F.— 28 
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and did indicate the origin and ownership of the product. In this we 
concur. But appellants contend further, that the trade names involved 
were intended to be used only, and did indicate only, the quahty or 
grade of the goods, and that a trader can lawfully hâve but a single 
trade mark for goods of the same kind. In neither of thèse proposi- 
tions— the one of fact and the other of law' — do we concur. The fact 
that three names were used is of no significance, either in determining 
the fact or the law — each name being attached to a différent character 
of mattress. If appellee, manufacturing but one mattress, had applied 
the trade name "Lenox" to its mattress, and some one else, manufac- 
turing but one mattress of a différent grade, had used the ti'ade name 
"Windsor," and still some other person, manufacturing but one mat- 
tress of a still différent grade, had used the trade name "Anchor," 
each bringing to the attention of the Court below substantially the 
same évidence as is found in this record, to support the contention 
that the names, respectively, were intended to be used and were used 
to indicate origin and ownership, the Court below, in our opinion, on 
the évidence offered, would hâve had sufïicient évidence to support, 
in each instance, an interlocutory decree like the one entered. Now, 
suppose that instead of this évidence being introduced by the three 
manufacturers independently, it had been shown that appellee, at 
some time or other, purchased the other two manufacturers' factories, 
with their good will and trade names, and had continued the business, 
could not appellee hâve askéd for and obtained the same équitable pro- 
tection that, under the other circumstances, the three manufacturers 
individually could hâve asked for and obtained? We see no reason 
why, either in the law as laid down, or in any commercial considéra- 
tions applying to this case, appellee's standing equitably should be 
différent. We see no reason why, to the extènt that appellee has gone 
in this case, a single manufacturer may not obtain trade names indicat- 
ing origin and ownership at the same time that they indicate the dif- 
férent kinds of mattresses put upon the market. And the évidence 
satisfies us that, in addition to the indication of grade, appellee in- 
tended thèse names to indicate origin and ownership. Indeed, origin 
and ownership was the main considération, it seems to us, in the mind 
of appellee. 

Appellants further contend that appellee, being a foreign corpora- 
tion, has not complied with the Illinois act regulating the admission of 
foreign corporations to do business, and is therefore precluded from 
maintaining this sliit by reason of Section 6 of the Illinois act (Hurd's 
Rev. St. 1909, c. 32, § 67g), the applicable portion of which is as 
follows: ' , ^ 

"And In addition to sach penalty, If af ter this act shall take efïect, any for- 
eign corporation shall fall to comply herewlth, no suit may be maintained 
either at law or in equity upon any clalm, légal or équitable, whether arislug 
out of con tract or tort in any court in this State." 

Incapacity to stje is a défense that must be made out by the défend- 
ants. Ail thàt is proven in this case is that appellee's business house 
is at , Cincinnati, and that it has warehbuses ail over the country, in- 
cluding one in Chicago, the one in Chicago being advertised as a 
"salesroom." But there is nothing in this proof that excludes the fact 
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that ail the sales made by appellee may hâve been made from Cincin- 
nati, the -warehouse hère being used simply as a place from which to 
make deliveriës ; and as long as that f act is not excluded by the party 
on whom rests the burden of proof, it must be accepted as one of the 
facts to which the proposition of law is to be applied. 

The statute of Illinois is directed against corporations "doing busi- 
ness" in this State in contravention of the act. The purchase and sale 
of goods at Cincinnati, in the state of Ohio, to be shipped into Illinois, 
is not "doing business" in Illinois. Havens, etc., Co. v. Diamond, 93 
111. App. 557; March-Davis Cycle Mfg. Co. v. Strobridge Litho- 
graphing Co., 79 111. App. 683 : Rock Island Plow Co. v. Peterson, 
93 Minn. 356, 101 N. W. 616. Keither, in our opinion, is the purchase 
and sale of goods at Cincinnati, in the State of Ohio, to be delivered 
to somebody in Illinois from goods already deposited in a warehouse 
in Illinois for that purpose, "doing business" in Illinois, within the 
meaning of the statute ; for, in the one instance as much as in the 
other, the transaction is not an Illinois transaction, but an interstate 
transaction — something clearly within interstate commerce. And while 
the State of Illinois has the right to regulate the terms upon , which 
foreign corporations shall do business in that State, it has no right 
to regulate, or in any way burden, interstate commerce; and we will 
not assume, in the absence of the clearest expressions to that end, that 
a State intends to do that, in its statute, which it may not constitu- 
tionally do under the constitution of the United States. 

The decree appealed from is affirmed. 



BUBROUGHS et al. v. TOXAWAT CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 16, ioil.) 

No. 1,011. 

1. COBPORATIONS (§ 553*) — ReCEIVERS— BlLL. 

Wliere the interest on the bonds of a corporation was more than four 
years overdue, and Insurance on buildings belonging to it was about to 
be canceled for nonpayment of the premlums, and some of the real estate 
to be sold for taxes and its personal property on exécution, and the holder 
of a majority of the corporation's bonds decided not to exercise an option 
to purchase its property because of alleged defects In the tltle, but to 
hâve the property sold by tlie trustée under the deed securiug the bonds, 
a Bill by him and the trustée, alleging such facts, showed sufBcient ground 
for the appointment of a recelver. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 553.*] 

2. Receiveks (§ 196*)^CoMPESSATioN— Fées. 

Wbere the recelver of an insolvent corporation, after hls appointment, 
eonducted Its affalrs in a proper mauner, and hls acts largely operated to 
the Interest of ail coucerned, he was entitled to compensation for hls 
services, though the receiverslilp was sbortly termlnated. 

[EW. Note.— For other cases, see Becelvers, Dec. Dlg. § 196.*] 

3. Becëivees (§ 99*) — CouNSEL FEES— Payment. 

The rule that where a recelver duly appointed employs counsel wlth 
the court's consent, and such counsel renders services of actual value to 
the estate, they are to be pald therefrom, does not authorize payment out 

•For otlier cases see same topic & § ni^mbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of tlie estate for services of the receiver's couiisel In resisting a motion 
to discbarge the receiver. 

[Ed. Note.— For other cases, see Eeceivers, Dec. Dig. § 99.*] 

4. Eeceivers (§ 200*)— Counsei. Fées— Coktkibution. 

Where one or more persoiis iiistitiite a proceedins in equity for the ben- 
eflt o( themselves and ail othevs in a like class who will corne Into the 
case and eontrlbute to the expense thereof, and such proceediua; results 
in brlnglng into court a fund to be dlstvilinteil auiong ail persons in the 
class, equity wlU require that eacli member of the class seeking to partic- 
ipate in the benefits derived from the exertions of counsel shall eontrlbute 
pro rata ta the reasoiiable couqîeusation of counsel for their services. 

[Ed. Note.— For other cases, see Eeceivers, Dec. Dig. § 200.*] 

5. Eeceivers (§ 99*)— ^Couksel Fées— Ali-owance. 

Where a receiver of a corporation was also trustée under deeds of trust 
executed to seeure bonds, imposing active duties on hlni, aud in tlie dis- 
charge of such duties he flled a complanit against the corporation, and 
later prepared to reslst a motion to vacate hls appointment as receiver, 
he was entitled to au allovi'ance for the reasonable fées of his attorney» 
in resisting such application, under a clause of the deeds providlng for 
hls reiniburseuient for any expenditures necessary and properly incurred 
by him in the performance of hls duties. 

[E^. Note. — For other cases, see Eeceivers, Dec. Dig. § 99.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carohna, at Asheville. 

Suit, in equity by A. H. Burroughs, as trustée, and others, against 
the Toxaway Company and others. From a decree (183 Fed. 129) 
sustaining exceptions to the report of a spécial master, plaintiffs ap- 
peal. Reversed. 

Charles A. Moore and Junius Parker (Moore & Rollins, Stevens & 
Anderson, and W. R. Perkins, on the brief), for appellants. 

J. G. Merrimon (James H, Merrimon, on the brief), for appellees. 

Before GOFF, Circuit Judge, and McDOWELL and ROSE, Dis- 
trict Judges. 

ROSE, District Judge. The Toxaway Company is a North Caro- 
lina corporation. It owns two large summer hôtels, several boarding 
houses, and 30,000 acres in the mountains of Western North Caro- 
lina. Its land is heavily timbered. It has water power of value. Ail 
of the propert}' was subject to a first and to a second mortgage. At 
the time thissuit was begun there were outstanding under thèse mort- 
gages bonds of the aggregate par value of $372,000. The appellant 
Arrington had $210,000; the appellee Jennings, $62,000. The inter- 
est on thèse bonds had been unpaid and in default for about four years. 
The Company was largely indebted to unsecured creditors. At the 
time of the filing of the bill in this cause its total indebtedness, secured 
and unsecured, was upwards of $625,000. Its taxes were unpaid. 
The sherifï of at least one county had advertised such portions of its 
lands as were in that county for sale for unpaid taxes. The trustée 
under the mortgage had received notice that the Insurance pohcies on 
its hôtels would be canceled unless the notes which had been given ta 
the insurance agents for the premiums thereon were paid. A lawyer 

*F6r otbëT'' cases see same topic & § numbes lu Dec. & Am. Dlgs.lW ta date, & Rep'r Indexes 
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had sueci it for his bill, had recovered a judgment against it^ and had 
levied exécution iipon the furniture in one of its hôtels. It was tlie 
practice of the company to rent its hôtels to persons who made their 
living by conducting summer resorts. The bill in this case was filed 
ilay 5, 1910. Late in the season as it was, no lease of either of its 
hôtels had been made for the then closely approaching summer. Even 
when rented, the net revenue produced by thèse hôtels was small. The 
rest of its property produced little income. 

On or about January 1, 1910, the company had given the appellant 
Arrington an option to purchase substantially ail its property. That 
portion of it which lay to the south and the east of the Blue Ridge 
Mountains he could buy, if he wished, for $300,000 ; that to the north 
and west of the mountains for $200,000. He at once went to work 
to fînd out ail he could about the property. He looked into the value 
of its timber. He satisfîed himself , at least roughly, what water power 
could be developed, and how much it would cost to develop it, and 
to what use it could be put when it was developed. He had the ti- 
tles to ail the land it claimed to own thoroughly examined. He found 
that there had been much carelessness in the previous conveyancing. 
Most persons, vc'ho for the fîrst time hâve the title to wild lands thor- 
oughly examined, hâve a similar expérience. His conveyancers pointed 
out to him 300 defects in the title. Most of thèse were trivial. As to 
the majority of them, it probably made little différence whether they 
could be removed or not. Almost ail of them could be cured at no 
great expansé and with not an excessive amount of trouble. About 
11 of them were, however, serious. The company was at the time a 
party to a number of suits involving the title to more or less of its 
land. 

Arrington decided not to exercise either of the options. He made 
up his mind to act under the powers in the deeds of trust securing the 
bonds. At this time the trustée under the deeds of trust was the 
Colonial Trust Company of Pittsburg, Pa. The appellee Jennings 
was an officer of this company. The holder of two-thirds of the bonds 
could change the trustée without giving previous notice of his inten- 
tion to any one. It pleased Arrington not to give notice. On the 28th 
of April he removed the Colonial Trust Company, and appointed the 
appellant Burroughs trustée. Under the powers contained in the deeds 
of trust he had the right to déclare the principal of both the said is- 
sues of bonds to be at once due. This he did. He instructed the new 
trustée to proceed to collect the principal and interest of the bonds. 
The appellant Burroughs, as trustée, thereby became entitled to take 
possession of the mortgaged property and to sell the same. He 
elected so to do. He preferred, however, not to proceed solely under 
the powers given him by the deeds. .He explains that, as there were 
disputes over the title to much of the land, he believed that the prop- 
erty could not be sold to advantage until such controversies were defi- 
nitely settled. Pie says that he thought, if he did attempt to sell with- 
out first having the title cleared, other persons interested in the prop- 
erty would seek to hâve such sale enjoined, on the ground that the 
property would not under such conditions bring anything like its fair 
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and reasonable worth. He made up his mind to go into the United 
States Circuit Court for the Western District of North Carolina and 
ask for a receiver. 

In his bill he set forth the issue of the bonds, the default of the 
Company thereon, the removal of the former trustée, his substitution 
in its place, and the élection of the holder of a majority of the bonds 
under each issue to déclare them then due, principal and interest. He 
told the story, as has been before recited, of the other indebtedness 
of the Company, how sonie of its landed property was about to be sold 
for taxes, and some of its personal property under exécution. He al- 
leged that the improvements upon the land were either then uninsured 
or about to become so. He explained that a sale could not be wisely 
made until the titles to the land had been straightened out, and he 
asked thàt ail proper and necessary accounts be ordered taken and 
reported, and especially an account showing the true state and con- 
dition of the title to said tracts of land embraced and described in 
said d.eeds,of trust; that the title to the said tracts of land might be 
cleared i?f the clouds and defects which might be found to exist there- 
on and therein, and that a receiyef be appointed to take charge and 
possession of the said property dùring the pendency of the suit; that 
such receiver be authorized to héld, manage, and operate said property 
and the improvements thereon in such manner as might be most ad- 
vantageôus in, his , judgment to thé parties concerned; that he be 
authorized to issue receiver's certificates to the extent of, but not ex- 
ceeding, $10,000 for the purpose of managing and operating said prop- 
erty, of paying the said taxes, exécutions, liens, and notes for premi- 
ums on insurance, and to kçep thé said property insured and free of 
taxes; that the receiver might bé authorized to employ and retain such 
couns^l as he, might deem necessary, and to bring, prosecute, and dé- 
fend ail such acti,ons at law and suits in equity as he might deem nec- 
essary or advisable for the purpose of protecting such property and 
of clearing the clouds from the titles to the same, and of remedying 
the defects in the titles thereto ; and that a due and proper attorney's 
f ee might be allowed to the attorneys of the complainant for their serv- 
ices in instituting and conducting the litigation. 

Judge Pritchard, sitting as judge of the Circuit Court for the West- 
ern District of North Carolina, appointed the appellant Burroughs 
receiver. There ean be no doubt that the bill made out a case for the 
appointment of a receiver. We hâve no désire in any way to weaken 
the force of those déclarations which déclare the appointment of a 
receiver is an extraordinary relief, only to be granted where the right 
to it is clear and the necessity for it great. In view of the great dam- 
age and injury which may be worked by the hasty and ill-considered 
appointment of receivers, vve would emphasize every such déclaration. 
But thèse rules haye no application to the case made by this bill. Un- 
der the express terms of the deeds of trust the circumstances existed 
which gave to the trustée the clear right to take the property out of 
the possession of the défendant company and into his own. The fact 
that the trustée asked the court to substitute for his personal custody 
that of a receiver appointed by it and subject to its çontrol harmed no 
one. 
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Burroughs was appointed receiver May 4, 1910. That night he lef t 
for Asheville. Under the authority given by Judge Pritchard's de- 
cree he borrowed $7,500. On his arrivai at Asheville he guaranteed 
the payment of the insurance premiums. He prepared riders, signed 
by the insurance agents, and placed them at once on the policies. 
Thèse riders provided that, if there was any loss, it should be payable 
to htm as receiver or trustée, as his interest might appear. So soon 
as the accounts for unpaid premiums could be accurately made up, 
he paid the sum ascertained to be due, amounting to $4,345.87. He 
saw the sherifï who had advertised for sale for unpaid taxes so much 
of the land as lay in Transylvania county. He paid the taxes, amount- 
ing to $1,330.22. He arranged with the sheriff and Judge Shuford 
to withdraw the levy which had been made at the suit of the latter 
upon the hôtel furniture. He made leases of the company's summer 
hôtels for the coming season on terms much more favorable than those 
which the company had been willing to accept. Certain suits afïecting 
the title of the company to some thousands of acres of land were 
marked for trial in a few days. The other parties to thèse suits were 
pressing for trial. The lawyer who had been employed for the com- 
pany was unwilling to do any more work for it, because he saw no 
reasonable prospect of being paid. Burroughs satisfied him on this 
point, and he went on with the cases. The actual services thus ren- 
dered by Burroughs to the défendant company, and to ail interested 
in it or having just claims upon it, were valuable. They could not 
hâve been furnished by any one who was not experienced in large 
affairs and accustomed to acting in them promptly and skillfuUy. 
Three days after the receiver was appointed certain stockholders of 
the défendant company and the appellee Jennings, the holder of ail 
the bonds not belonging to Arrington, gave notice to the receiver that 
they would move to vacate his appointment. This motion seems to 
hâve been set for hearing on May 31st. On that day or the next, 
and before any hearing was actually had, Jennings, at the instance or 
with the approval of the holders of a majority of the stock of the de- 
fendant company, purchased ail Arrington's bonds at par and accrued 
interest. Burroughs thereupon presented a pétition praying for a set- 
tlement of his accounts and the allowance of compensation to himself 
and his attorneys. By consent of the parties référence was had to a 
spécial master to hear évidence as to what allowance, if any, should 
be made to the receiver for his services and for the services of such 
attorneys as he had employed in his behalf in his receivership, and 
as to what, if anything, was due to him as trustée for his services as 
such. The spécial master was authorized to décide upon such allow- 
ances and report his findings of fact and conclusions of law to the 
court. 

The master in his report allowed $1,500 to the receiver as compen- 
sation for his services as such, $500 to him for his services as trustée, 
and $2,000 to his attorneys for their services to him as receiver. Thèse 
allowances were excepted to. The exceptions were heard in the cour' 
below by Judge Connor. The allowance of $500 to Burroughs as 
trustée was affirmed. The exceptants alleged that the bill upon which 
the receiver was appointed did not show f acts sufficient to give the 
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eourt.fjurisdiGtion to grant that particular relief. With this conten- 
tion Judge Connor, sitting in the court below, did not agrée. For the 
reasons already stated he was clearly right. He was, however, of 
opinion that no allowance should be made to the receiver for liis serv- 
ices as such. 

Two considérations appear to hâve led him to this conclusion : 

First. A stockholders' meeting was to be held at the office of the 
Company in North Carolina on the afternoon of the. very day upon 
wdiich Burroughs filed his bill of complaint. The latter knew that 
such rheeting was to be held. Judge Connor was of the opinion that 
Burroughs should either hâve communicated to this meeting his inten- 
tion of applying for a receiver and awaited its action, or should in 
any event hâve told Judge Pritchard, when the application for the 
appointment of a receiver was made, that such stockholders' meeting 
was to be held. It is admitted that Burroughs did neither. 

Secondly. Judge Pritchard inserted in the order appointing the re- 
ceiver the proviso that any one in interest might upon giving five days' 
notice in writing move for the dissolution of the injunction granted 
and for the discharge of the receiver. Judge Connor held that when 
such notice was actually given within three days of the appointment 
of Burroughs he should hâve realized that his position was that of 
a mère temporary receiver and should bave governed himself accord- 
ingly. 

In the event of default the deeds of trust did not require the trustée 
to give notice of his intention to take possession of the property. The 
record shows that the desperate financial condition of the company 
had been for months known to its stockholders. Under the circum- 
stances of this case, the interest being more than four years overdue, 
the insurance policies about to be canceled for the nonpayment of pre- 
mium, some of the real estate about to be sold for taxes, and some of 
the Personal property upon exécution, we do not believe that the trus- 
tée was under any obligation to notify the stockholders that if they 
would not save the property he would try to. It may very well be 
that Judge Connor was right in holding that Burroughs was not jus- 
tiiied in doing anything or incurring any expense which ought not to 
hâve been done or incurred by a purely temporary receiver. The 
things which Burroughs did do, and which hâve been already stated, 
were things that in the interests of everybody concerned had to be done 
by somebody and done at once. For the services of this character so 
rendered by Burroughs the fee of, $1,500 allowed him by the spécial 
master is in our judgment a moderate compensation. What he did 
seems to us to haye been worth to the company and to ail interested 
in it more than $1,500. 

The question as to the compensation of counsel to the receiver re- 
mains to be considered. It appears, f rom the testimony of Burroughs 
and of the gentlemen for whom he is asking an allowance for counsel 
fées, that the services rendered by them were rendered principally in 
preparing to resist the proceedings to vacate the receiversliip. For 
such services no allowance can be made to the receiver as such or to 
them in this case. The grounds upon which courts of equity some- 
times make allowance to trustées, receivers, or parties complainant 
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for the fées they hâve paid counsel are not always clearly understood. 
If one or more persons, be they bondholders, unsecured creditors, 
stockholders, or what not. institute a proceeding for the benent of 
themseh^es and ail others in like class with them who will corne into 
the case and contribute to the expense thereof, and such proceedings 
resuit in bringing into court a fund to be distributed among al! per- 
sons of the class, a court of equity will require that every member 
of the class who seeks to participate in the benefits derived from the 
exertions of counsel shall contribute pro rata to the reasonable com- 
pensation of counsel for what .they hâve done in that matter. Such 
orders by a court of equity are in no way in conflict with the ordinary 
rule that every litigant must pay his own counsel fee. They are sim- 
ply enforcing and applying that rule equitably, so as to compel ail the 
people who benefit by the litigation to contribute to the cost of it. 

If a receiver duly appointed employs counsel with the consent of 
the court, and those counsel render service of actual value to the es- 
tate, they should be paid, and paid eut of the estate. It does not fol- 
low that they should be thus paid for services rendered in resisting a 
motion to vacate the receivership or discharge the receiver. A receiver 
as such is a mère officer of the court. In theory, at least, it matters 
naught to him how long the receivership shall last. He serves the 
court while the court wants his services. When the court reaches the 
conclusion that neither his services nor those of any other receiver are 
needed, that is the end of the matter so far as he is concerned. 

The receiver in this case was also a complainant. As has already 
been pointed out, unless a complainant succeeds in bringing a fund 
into court for distribution, he is not entitled to hâve other people com- 
pelled to contribute to the payment of his lawyers. But Burroughs 
was in this case something other than receiver, something more than 
complainant. He was a trustée under deeds of trust. In the event .>f 
a default and upon the request of the holders of a majority of the 
bonds, thèse deeds imposed upon him certain active duties. It was 
in the discharge of thèse duties that he filed the bill of complaint in 
this cause and prepared to resist the motion to vacate the appointment 
of a receiver. 

Under the terms of the deeds of trust the trustée is entitled to be 
repaid by the défendant company any expenditures necessarily and 
properly incurred by him in the performance of such duties. It fol- 
lows that the défendant company should be required to pay a reason- 
able fee for services rendered by the attorneys employed lay Burroughs 
to resist the application for the vacation of the receivership. 

Under ail the circumstances of this case, as shown in the record, 
we are inclined to think that the allowance made by the spécial master 
to the attorneys should be reduced by one-half ; that is to say, that 
there should be allowed to Burroughs $500 to be paid to his attorney 
C. A. Moore, $250 to be paid to his attorney H. B. Stevens, and $250 
to be paid to his attorney R. G. Lucas. 

It follows that the decree below must be reversed, and the cause 
remanded for further proceedings not inconsistent with this opinion. 

Reversed. 
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McATEE V. SHADE. 

{Circuit Court of Appeals, Elgbth Circuit - December C, 1910.) 

No. 3,133. 

1. BiLi/S AND Notes (§ 226*) — Indoksement— Considebation. 

The banking law of Missouri (Rev. St. 1899, § 1281 et seq.) provldes 
tliat the business of state banks shall be managed by a board of not less 
than three directors ; that no such bank shall lend to any one borrower a 
sum exceeding 25 per cent of the amount of Its pald capital and surplus ; 
that the cashier shall glve bond conditioned that he wlll hold the bank 
barmIesB f rom any loss occasioned by any of hls acts as such offlcer ; and 
that he shall be subject to removal by the direetors. It also provides 
that, if unlawful uses of the funds of a bank hâve been made, the Secre- 
tary of State shall require that such amounts be restored to it by the 
person or persons responsible for such wrongful use. Helâ, that where a 
bank had lent to a borrower sums far in excess of the légal limit, for 
whlch it held notes, the Indorsement of such notes by the cashier, vrho 
was also a director and who made the examina tlons, made at the Insist- 
ence of the bank examiner, which under the law of the state made him 
a guarantor and required a new considération, was based on a sufflcient 
considération. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dlg. §§ 534-541 ; 
Dec. Dig. g 226.*] 

2. Bankeuptcy (§§ 165, 181*) — VoiDABi,œ "Pèbfebence"— MoBiGAaE Secubing 

ANTECEDENT DEBT— "PeESENT CONSIDBEATION." 

A Missouri state bank lent to a corporation, the président of whlch was 
also président and a director of the bank, sums in excess of the limit al- 
lowed by the law of the state, and held the corporatlon's notes therefor. 
The bank examiner required the indebtedness to be reduced, whereupon 
It was dlvided and notes of other parties connected with the officers, 
some of whom were irresponsible, were substituted for a portion of it ; 
ail belng secured by a mortgage on the corporatlon's property which was 
not recorded. Later, on the inslstence of the bank examiner, others, In- 
cludîng the cashier of the bank, indorsed such notes. The cashier, who 
made the examinations, afterward assumed ail of the notes, taking a note 
and mortgage from the corporation to himself therefor, and surrendering 
the bank's mortgage. The corporation waa Insolvent when both mort- 
gageS were giveri, as ail parties had reasonable cause to believe, and be- 
came a bankrupt within four months after making the mortgage to the 
cashier. Helâ that, notwithstanding the substitution of the individual 
notes for those of the corporation, it remained the real debtor, and by 
Indorsing such notes the cashier became its créditer; that the mortgage 
to him, which was not recorded until sults against the corporation were 
threatened, was not given or accepted in good f aith and for a présent con- 
sidération, within Bankruptcy Act July 1, 1898, c. 541, § 67d, 30 Stat 
564 (U. S. Oomp. St. 1901, p. 3449), but as a fraud upon such act, and was 
void under subdivision "e" of said section, and also as a préférence under 
section 60b, as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. 
S. Oomp. St. Supp. 1909, p. 1314). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §§ 165, 181.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. 8, pp. 7759, 7761.] 

Appeal from the District Court of the United States for the South- 
eastern Division of the District of Missouri. 

In the matter of the" Jackson Brick & Tile Company, bankrupt; 
William P. Shade, trustée. Appeal by Samuel McAtee, executor of 

•For otber cases see eame topic & { numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r In<3ex«l 
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the estate of Hugh R. Quinn, deceased, from an order disallowing 
a lien. Affirmed. 

Wilson Cramer, for appellant. 

A. P. Stewart, T. D. Hines, and Moses Whybark, for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. The Jackson Brick & Tile Company, a Mis- 
souri corporation, was duly adjudged bankrupt upon pétition pf cer- 
tain of its creditors filed October 8, 1906, and the défendant in er- 
ror in due time appointed trustée of its estate. June 28, 1906, the 
Brick & Tile Company (which will be called the "bankrupt") made to 
Hugh R. Quinn its note for $28,200 and a trust deed of ail of its 
property to secure the same. August 8th following, this deed of trust 
(which will be called the "mortgage") was filed for record in the prop- 
er office at 6:10 p. m., and duly recorded. Quinn in due time filed 
with the référée proof of such note and mortgage, and asked that the 
balance due upon the note, viz., $^7,600, be allowed as a claim se- 
cured by such mortgage and entitled to priority of payment from the 
proceeds of the property included therein. The trustée objected to 
the allowance of the claim as secured, upon the grounds: (1) That 
the mortgage was in f act a voidable préférence ; (3) that it was made 
by the bankrupt with intent to hinder, delay, and defraud its cred- 
itors, was accepted by Quinn with like intent, and not in good faith, 
and is therefore void. The référée overruled the objections and held 
that the mortgage was neither intended as a préférence nor to defraud 
the creditors of the bankrupt, and allowed the claim as one entitled 
to priority of payment from the proceeds of the property included in 
the mortgage. Upon pétition by the trustée for review of this order, 
the District Court held that the mortgage was not a préférence, but 
was made by the bankrupt with intent to defraud its creditors and ac- 
cepted by Quinn with like intent, reversed the order of the référée, and 
directed that the claim be disallowed unless Quinn should relinquish 
ail claim to the property covered by the mortgage. From such order 
Quinn brought this appeal, and, having died during its pendency, it 
has been revived in favor of the appellant as his executor. 

The principal facts disclosed by the testimony are : That the bank- 
rupt was incorporated in 1897 under the name of the English Min- 
ing & Manufacturing Company, and its name afterwards changed 
to that of the Jackson Brick & Tile Company. Its principal place 
of business was at Jackson, Cape Girardeau county, Mo., where it 
was engaged in the manufacture of brick ànd tile. Henry R. English 
was its principal stockholder and has been its président and the gên- 
erai manager of its afïairs from its organization to the time of its 
bankruptcy. The Jackson Exchange Bank of Jackson (which will 
be called the "Jackson Bank") was organized by Henry R. English, 
Hugh R. Quinn, the deceased, and some others as a banking corpora- 
tion under the laws of Missouri in 1893, with a capital of $20,000, and 
prior to 1905 had accumulated a surplus of $10,000. English and 
Quinn were among its first directors. Quinn was its first cashier, and 
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by June, 1906, or prior thereto, had acquired a controlliiig interest in 
the bank. English became its président in 1897, and continued to act 
as such until July, 1906, wlien he was succeeded by John A. Snider, 
who became vice président in the early part of 1905. The bankrupt 
early became à borrower from the Jackson Bank, and in 1902 its in- 
debtedness to the bank was somei $10,000, which in May, 1905, had in- 
creased to $25,783.32. Quinn and EngHsh were also two of the execu- 
tive committee of the bank, charged with the duty of approving or re- 
jecting ail apphcations for loans, and Mr. Quinn testified that he ap- 
proved ail pf the loans made to the bankrupt and permitted the création 
of its indebtedness to the bank. Early in 1905 the State Bank Examin- 
er objected to thèse loans, and severely criticised Mr. Quinn and others 
of the bank's offîcers for permitting the bankrupt to become indebted 
to it in excess of the légal Hmit (which was 25 per cent, of its cap- 
ital and surplus), and insisted upon the indebtedness being reduced 
and secured. Because of this the indebtedness was put into four notes 
on May 12, 1905, three of which were for $7,500 each and one for 
$3,283.32. Each note was payable to the bank or order, contained a 
récital that it was "for value received," and a clause : 

"That the makers and indorsers severally waive presentment for puyment, 
notice of nonpayment and protest, and consent that the time of paymeut may 
be extended without notice thereof." 

One of the $7,500 notes was payable at the bank in nine months 
and signed by the bankrupt corporation by Henry R. English as its 
président; one in seven months, signed by Henry R. English individ- 
ually ; one in six months, signed by Catherine Oates ; and the $3,- 
283.33 note in 90 days and signed by U. M. EngHsh. Catherine 
Oates is an elderly lady who has resided in the family of Mr. English 
for many years, and U. M. English is a daughter of Mr. English, and 
each was without financial responsibility. As security for thèse notes 
the bankrupt and Mr. English made to the bank twb trust deeds which 
included ail of the property of the bankrupt, but they were withheld 
from record because, as Mr. Quinn says : 

"We did not want the public to know we had made so large a loan to Eng- 
lish ; therefore they were kept secret and not plaeed of record, and only the 
directors of tlie bank knew of them." 

In the latter part of August, 1905, the bank examiner again insisted 
that this indebtedness be paid, or reduced and additional security 
obtained for it. Thereupon Quinn and English agreed with the bank 
examiner to indorse the notes, and English also agreed to hâve his 
wife indorse them. Pursuant to this agreement, Quinn and- Mrs. 
English on August 25, 1905, indorsed each of the four notes, and H. 
R. English also indorsed the three that were not signed by him. Prior 
to this time John A. Snider, who had lately become vice président of 
the bank, also began to urge that the indebtedness be paid, and others 
of the directors joined him in so doing. The bankrupt in 1905 was 
owing the Sturdivânt Bank of Cape Girardeau, Mo. (which will be 
called the "Sturdivânt Bank"), $15,000 and accrued interest ; the Mer- 
chants-Eaclede National Bank of St. Louis (which will be called the 
"Laclede Bank"), $8,500 and interest; the Whitewater Bank of White- 
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water, Mo., $2,500 and interest; and varions amounts to others. Its 
entire indebtedness including that to the Jackson Bank wag about $70,- 
000, and. its assets at the time of the bankruptcy were scheduled at 
$45,190 and appraised in March, 1907,, at $M,661. Quinn knew of 
the indebtedness to thèse banks, and also of some at least of the oth- 
er indebtedness. The Sturdiv^int Bank held as security an unrecorded ' 
trust deed upon 114 acres of land, the property of the bankrupt, and 
the Laclede Bank held an unrecorded trust deed covering its plant. 
This property was included in the trust deeds to the Jackson Bank. 
The Whitewater Bank and the other creditors were unsecured, and 
some at, least were pressing their claims for payrnent, and the White- 
water Bank had threatened suit. Mr. English was negotiating with 
some bank in St. Louis for a loan sufficient to take up the entire in- 
debtedness of the bankrupt. In this condition of its affairs, Mr. Quinn 
in June, 1906, agreed with Mr. English that, if the bankrupt would 
give to him the same security the Jackson Bank held, he would ar- 
range to pay its indebtedness to that bank and take the mortgage 
property as security. English assented to this, and on June 28th the 
note and mortgage of $28,200 were made by the bankrupt to Quinn. 
Quinn then negotiated for and obtained through the président of the 
Sturdivanf Bank a loan of $30,000 and borrowed from the Jackson 
Bank $7,000. With this money and some $600 besides, he on July 
6, 1906, paid the indebtedness of the bankrupt to the Jackson Bank, 
which with interest amounted to some $27,600, took up the four notes 
of May 12, 1905, and the unrecorded trust deeds held by the bank 
as security, and returned them to Mr. English. When the note and 
mortgage of June 28th were made, it was agreed between Quinn and 
English that the mortgage should not be placed of record for the 
reason that: 

"The interests of English were so Interwoven with the bauk that placing 
it on record would shatter the confidence of the community in the bank." 

Mr. Quinn says: 

"That is the reason why I consented not to place it on record, and another 
reason was, to give English an opportunity to consummate a deal in St. 
Louis."' 

Subséquent to the making of this mortgage, the Sturdivant Bank 
had requested of Mr. English an explanation of his dealings with 
that bank; and about August 8, 1906, it had turned over to its attor- 
ney for collection its claim against the bankrupt. On August 8th the 
président of the Sturdivant Bank, and its attorney, had a conférence 
with Mr. Quinn and his attorney at the Sturdivant Bank office in Cape 
Girardeau. At the close of or during this conférence Quinn's at- 
torney advised him to place his mortgage of record, and at 6:10 p. 
m. of that day Mr. Quinn filed the same for record. A few minutes 
later English filed for record the trust deed to the Sturdivant Bank 
and the one to the Laclede Bank, and one or two other instruments 
affecting the title to this property, which were ail dated prior to the 
Quinn mortgage of June 28th. How Mr. English came to be in pos- 
session of thèse instruments does not appear. The resuit of the plac- 
ing of thèse instruments of record at that time was that thèse trust 
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deeds which ahtedated the mortgage to Quinn were placed of record 
after that mortgage was. The next day, August 9th, the Sturdivant 
Bank sued out an attachment against the bankrupt and attached ail 
of its property, except that included in the trust deed to it; and the 

, bankruptcy proceedings f ollowed on October 8th. When negotiating 
for the loan of $20,000, Mr. Quinn said to the président of the Stur- 
divant Bank that he wanted the money to pay a debt of the bankrupt 
to the Jackson Bank of some $27,000 which he felt morally bound to 
pay, and that English was involved to such an extent that he did not 

. expect to be rèimbursed for whatever he paid. Mr. Quinn says : 

"The reason why the Jackson Baak was anxious to settle the claim against 
the bankrupt was that the loan was toc large for the capital of the bank, and 
that the bank examiner had criticised us severely on account of the loan." 

English and Quinn had been long time friends and business asso- 
ciâtes. English was circuit clerk and recorder of Cape Girardeau 
county for some 14 years, and Mr. Quinn was his deputy during that 
time. They retired from this office in 1893, shortly after organized 
the Jackson Bank, and àfterwards as directors and oificers of the 
bank jointly managed the same until July, 1906, when English was 
succeeded as président by John A. Snider, but Quinn continued as 
cashier. 

The questions for détermination upon the facts above stated are: 
(1) Was the mortgage to Quinn of June 28th a préférence under sec- 
tion 60b of the bankruptcy act? Act July 1, 1898, c. 541, 30 Stat. 
562 (U. S. Comp. St. 1901, p. 3445). If not, (2) was it made by the 
bankrupt and accepted by Quinn in good f aith upon a présent con- 
sidération and vahd under section 67d? Or (3) was it made with 
intent to hinder, delay and def raud the creditors of the bankrupt, and 
void under section 67e of the act? That the bankrupt corporation 
was insolvent on June 28, 1906, when the mortgage to Quinn was 
made, and had been for more than a year prior thereto admits of no 
doubt under the testimony, and that question need not be further con- 
sidered. That Mr. Quinn had actual notice of such insolvency, or at 
least of such facts as would put a reasonably prudent person upon in- 
quiry which if pursued would hâve disclosed to him the bankrupt's 
insolvency, is equally clear. His business and social relations with 
English were so close and had continued for such length of time that 
he must bave known, and the évidence leaves no room to doubt that 
he did know, of the bankrupt's hopeless insolvency. To answer the 
first of the above questions requires that it be first determined whether 
or not Mr. Quinn at the time his mortgage was made was a créditer 
of the bankrupt. The appellant contends that he was not. On August 
25, 1905, Mr. Quinn indorsed the four notes of May 12th in favor 
of the bank, one of which was signed by the bankrupt, one by English, 
one by his daughter, and the other by another member of his family, 
ail of which were for an existing indebtedness of the bankrupt to the 
Jackson Bank, one of which was then past due. The fact that three 
of thèse notes were not signed by the bankrupt is wholly immaterial. 
They were ail for its then existing indebtedness to the bank which 
was put in the form of thèse notes at the instance of the bank exam- 
iner to make it appear upon the books of the bank that the indebted- 
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ness was not in excess of the légal limit. But putting the indebtedness 
in this form did not extinguish it nor relieve the bankrupt from its 
payment, nor Quinn and English from their liability to the bank for 
permitting the bankrupt to incur it in violation of law. Mr. Quinn 
having thus indorsed thèse notes at once became liable to the bank 
either as maker or guarantor for their payment, if there was a valid 
considération for his indorsement of them, and at the same time be- 
came a creditor of the bankrupt. Swarts v. Siegel, 117 Fed. 13-17, 54 
C. C. A. 399; Kobusch v. Hand, 156 Fed. 660, 84 C. C. A. 372; In 
re Lyon, 131 Fed. 723, 58 C. C. A. 143. 

But it is urged that Mr. Quinn's indorsement was after the notes 
had been executed and delivered to the bank, was without any new 
considération, and that in so indorsing them he incurred no liability 
upon either of the notes. We cannot assent to this. Under the law 
of Missouri one not a party to commercial paper who signs his name 
on the back thereof at the time it is first put into circulation is deemed 
to be a joint maker thereof and is liable as such; but if he so indorses 
it afterwards he is deemed a guarantor, and a new considération is 
necessary to support the indorsement. Stagg v. Linnenfelser; 59 Mo. 
336; Bumham v. Gosnell, 47 Mo. App. 637; Adams v. Huggins, 73 
Mo. App. 140. In either event the note and the indorsement thereon, 
being in writing, are presumed to be upon a valid considération, and in 
a suit thereon it is unnecessary to set forth the considérations. Rev. 
Stats. Mo. 1899, § 894 ; Caples v. Branham, 20 Mo. 244, 64 Am. Dec. 
183 ; Lindell v. Rokes, 60 Mo. 249, 21 Am. Rep. 395 ; Glasscock v. 
Glasscock, 66 Mo. 627; Montgomery County v. Auchley, 92 Mo. 126, 
4 S. W. 425. And see Mandeville v. Welsh, 5 Wheat. 277-283, 5 L. 
Ed. 87; Page v. Bank, 7 Wheat. 35-37, 5 L. Ed. 390; Parsons, Notes 
& Bills, p. 175. 

Though the évidence shows that Quinn's indorsement of the notes 
in question was after they had been first delivered to the bank, there 
is neither allégation nor proof that such indorsement was without con- 
sidération. Quinn studiously avoided saying there was no considéra- 
tion for his indorsement, and ail he said is that "he was not a creditor 
of the bankrupt when it made to him the note and mortgage of June 
28th." But this is a mère conclusion only. He says that when he 
signed the notes on August 25th that : 

"The bank. examiner was there and insisted on the paper being taken care 
of In the bank, and asked me to indorse the notes, and I did so." 

And Snider, vice président of the bank, was also urging that they 
be taken care of. After so indorsing them, the notes were redelivered 
to the bank, and they were entered upon its books as against the in- 
dorsers as well as against the makers. Quinn has never denied or 
repudiated that indorsement ; on the contrary, he has at ail times rec- 
ognized it as a valid obligation on his part for the payment of the 
notes, and he allèges in his reply to the objection of the trustée to the 
allowance of his claim as a secured claim : 

"That liils clalmant had asumed the payment of the entire Indebtedness of 
gaid Company (the bankrupt) to said bank, and agreed to advance and loan 
to said Company the necessary amount of money for that purpose." 
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We think that the évidence not only wholly fails to show that there 
was no considération for Quinn's indorsement of thèse notes, but, on 
the contrary, that it affirmatively shows there was ample considération 
therefor. The Revised Statutes of Missouri (1899) provide in sub- 
stance that the affairs and business of banks organized under the laws 
of that state shall be managed by a board of directors of not less than 
three, who shall be elected annually from the shareholders (section 
1281) ; that no such bànk shall loan its money to any one individual, 
Company, or corporation, or permit any one individual, company, or 
corporation to become indebted to the bank at any time in a sum ex- 
ceeding 25 per cent, of its capital actually paid in including its perma- 
nent surplus (section 1292) ; that the directors may appoint and re- 
move the cashier at pleasure ; and that the cashier bef ore entering up- 
on the duties of his office shall give sufficient bonds to the bank to be 
approved by the board of directors conditioned that he shall well and 
faithfully perform ail the duties of his ofifice and hold the bank harm- 
less from any loss occasioned by any of his acts as such officer (section 
1294) ; that it shall be the duty of the Secretary of State at least once 
in each year, either personally or by one or more compétent persons 
to be appointed by him, to visit and examine every bank organized 
and doing business undér the law of the state, and whenever it shall 
appear to the Secretary of State from any such examination that any 
bank is conducting its business in an unauthorized manner, he shall by 
an order under his hand and seal direct the discontinuance of such 
illégal and unauthorized practices; and, if unlawful uses of the funds 
of the bank hâve been made, he shall require that such amounts shall 
be restored to it by the person or persons responsible for the wrong- 
f ul or illégal payment thereof ; and, whenever it shall appear that any 
director or officer bas been guilty of misconduct in his officiai position 
injurions to the institution, he shall communicate the fact to the At- 
torney General, who shall thereupon institute such proceedings as the 
nature of the case may require; and provision is made for the remov- 
al of such offending officer and the taking possession of the bank by 
the Secretary of State whenever he shall deem it advisable to do so 
(section 1305). 

Mr. Quinn as cashier and one of the directors of the bank had ap- 
proved ail of thèse loans to the bankrupt and permitted it to become 
indebted to the bank in a sum far in excess of the amount authorized 
by law. In fact, he and English had permitted the bankrupt to with- 
draw from the bank nearly $26,000, or within $4,000 of its entire 
capital and surplus. In so doing they violated the law, disregarded 
their obligations to the bank, endangered its solvency, and became 
liable to it under the law fOr this excessive indebtedness of the bank- 
rupt, and subjected, themselvés to removal from the management of 
the bank if they failed to restore or cause to be restored the money 
they had so unlawfully loaned, and they were being pressed by the 
bank examiner to make good to the bank this indebtedness. Under 
thèse circumstances, Quinn and English agreed to indorse the notes 
of May 12th. Quinn indorsed ail four of the notes at the request of 
the bank examiner by writing his name on the back thereof, and un- 
der the law of Missouri became a guarantor of their payment. Airs. 
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English also indorsed them, and Englisli iiidorsed the three not signed 
ty him. But Quinn was the responsible party whose indorsement 
added value to the notes. It was the duty of the Secretary of State 
under the law to institute proceedings against Quinn and the other 
officers of the bank who had made and approved of thèse excessive 
loans to the bankrupt if that indebtedness had not been satisfactorily 
secured to the bank. The bank examiner was insisting and urging on 
behalf of the Secretary of State that it be secured, and it is obvions 
that Quinn by his indorsement of the notes secured the indebtedness 
to the satisfaction of the bank examiner, who impHedly at least agreed 
that proceedings against him and the other officers of the bank, and 
the bank itself would not be instituted because of their officiai mis- 
conduct; they were not instituted, and the bank was permitted to 
continue in business, Quinn to act as cashier and one of its directors, 
and the notes so indorsed by Quinn remained unpaid until July 6, 
1906, when they were in fact paid by him as one of the guarantors 
thereof. The liability of Quinn to the bank under the law of Mis- 
souri for permitting the bankrupt to incur this excessive indebtedness 
to it would be a sufficient considération to support his promise to pay 
that indebtedness to the bank, and is sufficient to support his indorse- 
ment of the notes of May 12th given therefor. Wills v. Ross, 77 Ind. 
1, 40 Am. Rep. 279; Stebbins v. County of Crawford, 92 Pa. 289, 37 
Am. Rep. 687. But any benefit or advantage accruing to Quinn or to 
the bank or to the bankrupt because of his indorsement, or the for- 
bearance to enforce any légal or équitable claim against either, is a 
sufficient considération to support that indorsement. 1 Parsons, Notes 
& Bills, pp. 175, 195, 198; National Bank v. Railroad Co., 102 U. S. 14- 
43, 26 L. Ed. 61 ; Market Co. v. Kelly, 113 U. S. 199-202, 5 Sup. Ct. 
422, 28 L. Ed. 948; Cox v. Sloan, 158 Mo. 411-424, 57 S- W. 1052; 
Jennison v. Stafford. 1 Cush. (Mass.) 168, 48 Am. Dec. 594; Lindell 
V. Rokes, 60 Mo. 249, 21 Am. Rep. 395 ; Wolford v. Powers, 85 Ind. 
294, 44 Am. Rep. 16; Mascola v. Montesanto, 61 Conn. 50, 23 Atl. 
714, 29 Am. St. Rep. 170; Beebe v. Wells, 153 Eed. 133, 82 C. C. A. 
285 ; Atherton v. Marcy, 59 lowa, 650, 13 N. W. 759. 

We think there was ample considération for Quinn's indorsement 
of thèse notes, and that he became liable thereon to the bank, and at 
the same time a creditor of the bankrupt. 

Furthermore, we think that the mortgage to Quinn was made by 
the bankrupt in contemplation of and as a fraud upon the bankruptcy 
act, that it was accepted by him for that purpose, and that it can- 
not be sustained under section 67d of the act. That section reads 
in this way: 

"Liens given or accepted in good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, whlch hâve been re- 
corded according to law, if record tliereof was necessary in order to impart 
notice, shall not be affected by tliis act." 

"Good faith," and "not in contemplation of or in fraud upon the 
bankruptcy act," are of the essence of this subsection, without which 
the liens therein mentioned cannot be upheld even though there be a 
présent considération for them. We think that thèse essentials are 
lacking in the transaction of June 28th between the bankrupt and 
185 F.— 29 
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Quinn, and that the mortgage to Quinn was made by the bankrupt 
with intent to prefer Quinn and the Jackson Bank within the mean- 
ing of section 60b of the bankruptcy act, and accepted by Quinn with 
reasonable cause to believe that it was so intended. The property 
covered by the trust deeds to the bank was the same as that covered 
by the mortgage to Quinn. Thèse trust deeds were made in May, 
1905, but were never recorded, for the reason, as Quinn says : 

"We dld not want the public to know we had made so large a loan to 
English, therefore they were kept secret and not placed of record, and only 
the directors of the bank knew of them." 

Quinn, English, and the other directors of the bank knew the cir- 
cumstances under which thèse trust deeds were made; that the bank- 
rupt was then insolvent ; that they were intended by it as a préférence 
to the bank, and were accepted by the bank with reasonable cause to 
believe that they were so intended. The bank, therefore, could not 
hold the property under the trust deeds as against the trustée in the 
event of bankruptcy. It was plainly the purpose, therefore, of Quinn 
and English by the transaction of June 28th, and of July éth follow- 
ing, to save to the bank the property covered by the unrecorded trust 
deeds (but which it had lost because of its f allure to record them in 
due time), under the cover of a new mortgage to Quinn upon the same 
property for a présent considération, but which was in f act, as the 
trust deeds were, a préférence and therefore in fraud of the bank- 
ruptcy law. The estate of the bankrupt was not enhanced in the 
least by this transaction, and its only purpose was to substitute 
Quinn as its sole creditor, instead of the bank with Quinn as guar- 
antor of its indebtedness. It was a clever attempt to évade the pro- 
visions of the bankruptcy act, and if permitted to succeed would work 
a plain fraud upon that act. Mr. Quinn did not place his mortgage 
of record until August 8, 1906, at 6:10 p. m., the evening before the 
attachment suit of the Sturdivant Bank against the bankrupt was com- 
menced. He says the reason that he did not record it when it was 
made was : 

"That English requested that It he not placed of record because hls interests 
were so interwoven with the bank that placing it on record would shatter the 
confidence of the communify in the bank. Another reason was to give Eng- 
lish an opportunity to consununate a deal in St. Louis." 

But one conclusion can be drawn from this statement of Mr. Quinn, 
and that is that he knew, when he took the mortgage of June 28th, of 
the insolvency of the bankrupt corporation, that the mortgage was 
intended as a préférence for his own benefit and that of the bank, 
and as a shield to the bankrupt while its président was negotiating a 
deal in St. Louis, and was to be placed of record only in case a sit- 
uation should arise making it necessary to do so, and that he accepted 
it with that in view and with reasonable cause to believe that it was 
intended as a préférence, and with actual knowledge that it was in 
contemplation of a fraud upon the bankruptcy act. We are therefore 
of the opinion that the mortgage to Quinn cannot be sustained under 
section 67d, and is void under section 60b of the bankruptcy act. See 
Powell V. Gâte City Bank, 178 Fed. 609-611, 102 C C. A. 55. 
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The District Court adjudged that Quinn's mortgage was made in 
violation of section 67e of tbe bankruptcy act and void. It reached 
this conclusion mainly upon the ground that the withholding of the 
mortgage from record at the instance of English was sufficient évi- 
dence of an intent upon the part of both Quinn and English to hin- 
der, delay, and defraud the creditors of the bankrupt corporation with- 
in the meaning of that section. That the mortgage would be void 
as to those creditors, if any, who extended crédit to the bankrupt 
after it was made and before it was recorded, seems clear. In re 
Bothe, 173 Fed. 597, 97 C. C. A. 547; Central Bank v. Doran, 109 
Mo. 40, 18 S. W. 836. But to avoid the mortgage under section 67e 
as to other creditors actual f raud in which Quinn participated, as dis- 
tinguished from a mère preferential transfer or constructive fraud, 
must be shown. Coder v. Arts, 213 U. S. 232-242, 53 L. Ed. 772.t 
There is much force in the contention that the évidence shows that 
the mortgage to Quinn was made in actual fraud of the creditors of 
the bankrupt within the meaning of section 67e of the bankruptcy act, 
and void under that section. But we need not détermine this question, 
for our conclusion that the mortgage was made as a préférence under 
section 60b of the act, and in contemplation of and in fact a fraud 
upon that act, results in its avoidance for that reason, and the affirm- 
ance of the decree upon that ground. 

The decree is there fore afîfirmed. 



DUNN et al. V. CAVANAUGH, 
(Circuit Court of Appeals, Second Circuit February 14, 1911.) 

No. 126. 

1. ELECTBICITT (I 19*) — tlNINSULATED WiRES— WaBNING— SUFFICIENCT— JUBT 

Questions. 

It was a Jury question whether wamlng to a subcontractor's employé 
that neither he nor his rlgglng should touch certain electric wlres, and 
that he must not go near them, was sufficient to advise hlm of the dan- 
ger whlch . caused his death — existence of a statlc current surrounding 
an unlnsulated wlre. 

[Ed. Note. — ^For other cases, see Blectrlclty, Dec. Dlg. { 19.»] 

2. ELECTBICITT (| 19*) — UNINSULA.TBD WlEBS— CONTBIBUTOBT NeGLIOENCB— 

JuBT Questions. 

Whether a subcontractor's employé, electrocuted by comlng In contact 
with a statlc current surroundlng an unlnsulated wlre, was gullty of 
contrlbutory négligence in lowerlng hlmself opposite the wlre, held, un- 
der the évidence, a Jury question. 

[Ed. Note. — For other cases, see Blectrlclty, Dec. Dlg. i 19.*] 

8. ES.ECTBIOITT (I 18*) UNINSULATED WiRES— ASSUMPTXON Oï BlSE. 

A subcontractor's employé assumed ail risks he knew or ought to hâve 
known to exlst in working near unlnsulated electric wlres. 

[Ed. Note.— For other cases, see Electricity, Cent Die. i 10 ; Dec. Dlg. 
I 18.*] 

•For otli*r OMU te» «ame tople A { numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 

1 29 Sup. et «6. 
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4i!;El.ÉCXRICITY (§ 10*) — IjNïîfSUIjATED WlRES— ÀSSUlHîTIOK OF RlSK— JtJEY 
Qç^STJÇN. . ...... .\ ., .' 

. Whether a subeontraçtor's employé, eiectrocuted by coming in contact 
witli a static electrlc currcnt surrounding an uninsulated wire, assumèd 
tliè risk, held, under the évidence,^ a jury question. . : , 

[Ed. Note.— FOI- other cases, SeéElectriclty, Dec. -Dig. § 10,*] 

5. Electricity (§ 14*)— toùTY TO 'I:^yiTEES. 

Au pwnét of preniises on wliich there were high tensiori electric wires 
was bovlnd to a Siibconti'actor's employé .to mal^e the place where be was 
required to work reasonably safie ; ■ it: belng only as to njere llcensees tbat 
one owes no active duty as to tlie condition of premises. 

[Ed. Note. — For otber cases, see EÏectricity, Decl. Dig. § 14.*] 

In Error to the Circuit Court of the United States for the Northern 
District of ISfew York. , . , ' . 

Action by James M. Cavanaugh, administrator, against George W. 
Diinn and others, receivers. Judgment for plaintiff, and défendants 
bring error. : Affirmed. 

Abram J. Rose and George B. Curtiss, for plaintifïs in error. 
William E. Woollard (Michael D. Reilly, of counsel), for défendant 
in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The défendants contracted with one Proc- 
ter to paint the power house, a corrugated iron building, through the 
front of which two parallel rows of tminsulated high tension wires 
about 10 feet apart issued to crossbars on telegraph pôles. Proctor 
subcontracted to the plaintiiï, who, in turn, employed his son, the décè- 
dent, to assist him in doing the work. The décèdent painted the space 
between thèse two rows of wires from a boatswaîn's chair hung from 
the roof, which he pulled to one or the other side qf the perpendicular 
by means of drift lines fastened on the opposite corners of the roof. 
On the afternoon of his death he had rigged his chair on the east side 
of the front of the building so that it hung about 18 inches above a 
çross-arm of the telegraph pôle which held one of thèse wires carrying 
a current of 2,000 volts on an insulator about 2 feet 6 inches away 
from the f ront of the building. When it came time to knock ofï work, 
he drifted his boatswain's chair back to the perpendicular, but to a 
point lower down so that, instead of being above, it was a little below, 
this insulator. When he got opposite it, a flame leaped from this wire 
to his loins, which killed him jnstantly. 

The évidence is that around an uninsulated wire carrying a current 
of large voltage there is another static electric current of uncertain 
diameter varying according to the tension of the current in the wire, 
and also to the condition of the atmosphère which will shock any one 
who gets within it, even without touching the wire. 

The issues were whether the défendants were négligent in not suf- 
ficiently warning the décèdent of the danger which killed him; whether 
he himself was not guilty of négligence in lowering his chair, as he 
apparently must bave done before he drifted back to the perpendicular, 

•For other cases see same topic & S numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and whether he assumed the risk which killed him in working at this 
dangerous plant. 

The évidence shows that the décèdent was told in various forms 
that the wires were very dangerous, viz., that he should not touch 
them; that he should not let his rigging touch them; that he must 
keep out of their way; that he must not go near them, etc. But he 
was not told of this static current by which he might.be injured with- 
out touching the wires. There is no évidence that he knèw of it, and 
it is highly improbable that he did. 

The défendants assign for error that the court should hâve directed 
a verdict in favor of the défendants in view of thiS warning. But we 
think the judge was quite right in leaving it to the jury to say whether 
the warnings would not be uhderstood by an ordinarily prudent per- 
son as referring to actual contact with the wires, and whether they 
were of such character as to advise him of the danger which actually 
caused his..dea,th. 

The défendants further contend that a verdict should hâve been 
directed in their favor because the décèdent was guilty of contributory 
négligence as a matter of law in lowering the boatsvi'ain's chair so as 
to get opposite instead of being above the wire. This question, we 
think, was properly submitted to the jury because if ail the décèdent 
had to apprehend was the danger of touching the wires he could not 
be said to be guilty of contributory négligence in getting opposite one, 
at least as a matter of law. 

The défendants further contend that the verdict should bave been 
directed in their favor because décèdent assumed the risk of the injury 
which he sustained. He assumed ail risks he knew or ought to hâve 
known to exist, but it was for the jury to say whether he did know 
or ought to hâve known of this particular danger. It certainly would 
be obvions to very f ew persons not experts or engaged in business in- 
volving electrical currents of high tension. 

Exceptions were also taken to the charge, only one of which we 
think it necessary to mention, viz., that it was error in the court to 
charge the jury that it was the duty of the défendants to make the 
premises where the décèdent worked reasonably safe. This is a cor- 
rect statement of the duty of the owner or occupier of real estate as 
to persons whom he invites to work there. It is only in the case of 
mère licensees that he is held to no active duty as to the condition of 
the premises. 

Judgment affirmed. 
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NOBWOOD PAPER (30. v. CX)LUMBIA PAPER BAG CO. OF BALTIMORB3 

CITY. 

(Orcult Court of Appeals, Fourth Circuit. February 7, 1911.) 

No. 932. 

1. Set-Off and Countebclaim (§ 59*) — Right of Défendant to Judgment 

fOe Excess— Law • of Maryland. 

Code Pub. 6en. Lavvs 1904, Md. art. 75, §§ 12, 13, relatlng to set-oflf, 
does not authorize a défendant to recov^r an affirmative Judgment agalnst 
the plaintiff on a counterclaim for unliquidated damages for breach of 
the contract sued on. 

[Ed. Note. — For other cases, see Set-Offi and Counterclaim, Cent. Dlg. 
§§ 180-132 ; Dec. Dlg. § 59.*] 

2. Sjet-Off and Counterclaim (§ 35*) — Unliquidated Demand— Damages 

fob nondelivebt of goods. 

In an action to reeover the prlce of goods dellvered under a contract 
of sale, a counterclaim for nondellvery of goods accordlng to the contract 
is one for unliquidated damages. 

[Ed. Note. — For other cases, see Set-Off and Counterclaim, Cent. Dlg. 
§§ 58-64 ; Dec. Dlg. § 35.*] 

3. Pleading (§ 411*) — Right of Défendant to Judgment foe Excess— 

Waivbe of Objections. 

Under the law ot Marj-land, the failure of a plaintiff to demur to a 
plea of set-oft Is not a walver of the right to object to recOvery of an af- 
firmative judgment thereon, wliere the objection is taken before verdict 
by prayer for instructions. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 1384, 1385; 
Dec. Dlg. § 411.*] 

4. Sales (§ 428*) — Waeranties— Remédies foe Beeach— Set-Off. 

A provision in a contract for the sale of paper to be used in niaklng 
bags thàt "the said paper shall be substantially the same average quality 
as the samples attached to this contract" constituted an express v?arranty 
of quality, and, in an action to reeover the priée of paper dellvered under 
the contract, the purchaser was entitled to recoup from the contract prlce 
the différence between the value of the paper as so warranted, and that 
actually dellvered. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1214-1223; Dec. 
Dig. § 428.*] 

5. Sales (§ 99*) — Construction of Contract— Right of Cancellation. 

Under a contract for the sale of 2,000 tons of paper, to be dellvered 
during a year in substantially equal monthly installments, a provision 
giving the seller the right to cancel the contract if any amounts due 
thereunder should not be paid wlthin 10 days after maturity did not 
give the seller such right when It was In default In deliverles, and the 
damages resultlng from such defaults to the purchaser more than equaled 
the payments due for paper dellvered. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 264; Dec. Dig. § 
99.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Action at law by the Norwood Paper Company against the Colum- 
bia Paper Bag Company of Baltimore City. Judgment for défendant, 
and plaintiff brings error. Reversed. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William Reynolds, for plaintiff in errer. 
Edwin G. Baetjer, for défendant in errer. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
ROSE, District Judges. 

ROSE, District Judge. The Norwood Paper Company was the 
plaintifï below. It will be called the "Paper Company." The défend- 
ant was the Columbia Paper Bag Company. It will be referred to as 
the "Bag C-ompany." 

The Paper Company is a New York corporation. Its mills were 
in the northern part of that state. The Bag Company was incorporat- 
ed under the laws of Maryland. Its factory was in Baltimore city. 
It there made bags in large quantities. The Paper Company and the 
Bag Company agreed that during the year beginriing June 30, 1906, 
the former would sell and deliver to the latter f . o. b. Baltimore 2,000 
tons of bag paper. The Bag Company promised to buy this paper. 
It was to pay for it the prices named in the written contract between 
the parties. The contract declared that the "paper shall be of sub- 
stantially the same average quality as the samples" attached. From 
time to time the Bag Company was to specify the sizes and certain 
other particulars of the paper it wanted. The court below construed 
the contract to require that approximately one-twelfth of the whole 
2,000 tons, or, say, 166% tons, should be delivered in each month. 
Payments were to be made in 30 days from the date of each invoice. 
The Paper Company reserved the right to cancel the contract if any 
payment- was more than 10 days overdue. The Paper Company did 
not déclare upon the contract. It sued for paper sold and delivered 
and for the price of seven car loads of paper which'it said the Bag 
Company had bought and had wrongfully refused to take or pay for. 
The Bag Company, in addition to the gênerai issue, filed a counter- 
claim in the form of a plea. This counterclaim said that the Paper 
Company was indebted to the Bag Company in a sum greater than 
the latter's claim for money payable upon the common counts and 
upon a spécial count. This spécial count set up the contract between 
the parties. It charged that the Paper Company had wrongfully failed 
to deliver the quantity of paper called for by the contract. The dam- 
age thereby done to the Bag Company was said to hâve been $17,000. 
At the trial the jury rendered a verdict for the Bag Company for 
$2,275.28. Judgment against the Paper Company for that sum was 
given. 

The Paper Company assigns five errors. We shall consider them 
in the order in which it discusses them in its brief. 

The first allèges the erroneous admission of certain testimony. We 
need not consider it. The subséquent course of the trial made the 
error, if there was one, harmless. 

The second error assigned is that the court by its instruction per- 
mitted the jury to return a verdict against the plaintifï for what is 
said to be unliquidated damages. The Paper Company says that in 
Maryland a défendant can never recover an affirmative judgment for 
such damages. The claim and the counterclaim grew out of one con- 
tract. Ail the évidence offered in support of the counterclaim was 
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admissible under the gênerai issue plea to the daim. Had the Bag 
Company brought a separate suit instead of filing a counterclaim, no 
other or différent évidence would hâve been introduced than was sub- 
mitted. To hâve tried two suits instead of one would hâve taken 
twice as much time and would hâve cost twice as much money. In 
every other respect the resuit would presumably hâve been the same. 
If permitted by the laws of Maryland, there can be no question as to 
the practical good sensé of the course taken by the learned trial judge. 
The Court of Appeals of Maryland does not appear ever to hâve had 
before it a case in which a défendant sought to recover a judgment 
against a plaintifif for unliquidated damages for breach of the contract 
upon which the plaintifif sued. It is theref ore necessàry to make a 
doser examination of elementary doctrines than under other circum- 
stances would be either requisite or expédient. Both sides agrée that 
at common law a défendant could not under any circumstances re- 
cover a judgment against a plaintifif for anything other than costs. 
To inquire why will serve no présent purpose. The unwillingriess of 
the clerks of the chancery to let two suits be tried for the price of one 
writ may hâve played its part. A défendant sued upon a contract was 
always at liberty to shOw, if he could, that the plaintifif had himself 
broken it. The damages which the défendant might prove he had suf- 
fered by reason of the plaintifif's breach could, however, be used only 
for the purpose of barring, reducing, discounting, or recouping what 
the plaintifif would hâve otherwise been entitled to recover. It made 
no difiference whether the damages which the défendant so set up were 
liquidated or unliquidated. Either might be used as a shield," neither 
as a sword. 1 Chitty on Pleading, 595. 

A défendant at law could not in any wise turn to account a daim 
he had against a plaintiff, unless that daim grew out of the transac- 
tion upon which the suit had been brought. A liquidated demand 
otherwise arising was in a court of law as useless as an unliquidated 
one. Under some circumstances, equity would aid a défendant with 
a daim against a plaintifif who was suing him at law upon another 
cause of action. 2 Story's Equity Jurisprudence, § 1438. In the ab- 
sence of spécial circumStance, such as the insolvency or nonresidence 
of the plaintifif, chancery would not act unless the defendant's demand 
was liquidated. Waterman on Set-Ofif, 444; Smith v. Washington 
Gaslight Co., 31 Md. 18, 100 Am. Dec. 49 ; N. Chicago Rolling Mill 
Co. V. Ore & Sted Co., 152 U. S. 615, 14 Sup. Ct. 710, 38 L. Ed. 565. 
Practical expediency, as well as historical précèdent, justified, if it 
did not require, the refusai of equity to permit a défendant to use 
every sort of daim he might see fit to set up. A principal sues his 
agent for moneys of the principal received by the agent and wrong- 
fully converted to the latter's use. It is at least doubtful if either 
time would be saved or justice furthered by allowing the agent to 
counterclaim for damages for slanderous words spoken of him by 
the plaintiff. The équitable doctrine of set-off doubtless found its 
origin in the civil law. That law recognized the expediency of im- 
posing some restriction upon the kind of extrinsic daims which a 
défendant might use. It required that such daims should be certain 
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and determined, actually due, in the same right and of the same kind 
as that of the plaintiff. 2 Story's Equity Jurisprudence, § 1441. 

The civil law requirement that the claim should be certain and de- 
termined quite naturally in the English chancery took the form of 
the rule that it should be liquidated. The underlying idea and purpose 
of the requirement and the rule were the same. The practical diiïer- 
ence was that the line between what were and what were not liquidated 
claims was far more arbi;rary and technical at the common law than 
was the civil-law distinction between the claims which were certain 
and determined and those which were not. The first statutory changes 
took the form of letting a défendant hâve at law the relief which had 
formerly cost him a bill in chancery. The purpose of the earliest 
English statute of set-ofif was not primarily the simplification of légal 
procédure. The investigations of Gen. Oglethorpe into the condition 
of debtors' prisons had aroused an intense and wide-spread public 
mdignation. The resûlt was the Act of 2 George II, c. 22, for the 
relief of debtors with respect to the imprisonment of their persons. 
The first six sections made elaborate, if, as the resuit showed, some- 
what ineffectuai, provisions to protect unfortunate debtors against the 
extortions, the cruelties, and the neglects of their jailors. Then fol- 
lowed other sections which provided for the release of certain classes 
of debtors upon their surrendering their property and taking what 
came to be called the poor debtor's oath. The purpose of the thir- 
teenth section was to keep out of jail a man who on the balance of 
accounts was not a debtor at ail, but who, as the law had been, could 
be sent to prison merely because he had let the plaintifif sue him first. 
It declared, in substance, that, where there were mutual debts, they 
might be ofï-set against each other. The défendant might plead the 
debt due him in bar or give it in évidence under the gênerai issue. 
If he took the latter course, he was required at the time of pleading 
to give notice of the particular sum or debt intended to be insisted 
on and upon what account it became due. This section of the act 
was explained and in some respects amended by the Act of 8 George 
II, chapter 24. Under thèse acts, it was held that the word "debt" 
wâs used in the technical sensé of a liquidated demand. It foUowed 
that the statutes applied only to suits in which the claims were liqui- 
dated on both sides. It was ruied that, if a debt due the défendant 
was less than a debt due the plaintiff, the plaintiff should take judg- 
ment for the différence. If the plaintiff owed the défendant as much 
or more money than the défendant owed the plaintiff, the resuit was 
that the plaintiff was cast in costs. In no case could the défendant 
recover an affirmative judgment against the plaintiff. 1 Chitty on 
Pleading, 598; Hennell v. Fairlamb, 3 Esp. 104. The statutes above 
mentioned were never in force in Maryland. Kilty's Report on Brit- 
ish Statutes. They are hère spoken of because it is more than proba- 
ble that the décisions under them had not a little influence upon the 
construction placed by the Maryland courts upon the provincial and 
state législation as to set-off. The first Maryland enactment upon the 
subject was chapter 23 of the Acts of 1654. It was short and auaint- 
ly word«d. It read : 
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"An lawful accompts produced and proved In court (on) the defendant'a 
part shall "hold play to the plaintiffs suit for debt and shall be satlsfactory 
tp his demanda, except the sald accompts be above nine months standing." 

In the provincial acts of 1715 (chapter 29) and 1729 (chapter 20) 
are other provisions intended to protect défendants who had daims 
against the plaintiff.' The seventh section of chapter 46 of the Acts 
of 1785 is still in substance in force. With an addition made in 1876, 
it now constitutes sections 12 and 13 of article 75 of the Code of Pub- 
lic General Laws. The act of 1785, like its predecessors of 1715 and 
1729., related for the most part to matters of évidence. It provided 
an easy way by which instruments executed out of the state or ac- 
counts for goods sold by persons living elsewhere than in Maryland 
might be proved. In section 7 it declared that in case any suit should 
be brbught on a judgment or sealed instrument, and the défendant 
shall hâve any demand or claim against the plaintifï upon a judgment 
or instrument under seal, or upon note, agreement, assumpsit, or ac- 
count proved, as by this act allowed or otherwise according to law, 
the défendant shall be at liberty to file his account in bar or plead 
discount to the plaintifï's claim, and judgment shall be given for the 
plaintifï for the sum only which remains due after just discount m.ade. 
In ail cases of suits upon civil contracts, the défendant might file an 
account in bar or plead discount of any claim he might hâve against 
the plaintifï proved as aforesaid or otherwise proved according to 
law which may be of equal or superior nature to the plaintifï's claim 
and judgment shall be given as aforesaid. 

The purport of the entire enactment and the language of this par- 
ticular section as originally enacted hâve been set forth in some détail 
in order that we may form a better idea of the précise things which 
the General Assembly of 1785 had in mind. It might not be safe to 
say that the Législature meant that the only claims which a défendant 
could use as set-ofïs under the seventh section were claims of the kind 
referred to in the preceding sections. It is, however, obvions that 
it was only such claims which the earlier portions of the act had called 
specially to the législative attention. The évidence sections dealt with 
the manner of proving deeds, wills, bonds, bills, notes, or other instru- 
ments of writing which had subscribing witnesses and to give validity 
to which recording or registering was not necessary, and of proving 
open accounts for the payment or delivery of any mbney or the deliv- 
ery or sale of any goods, wares, merchandise, chattels, effects whatso- 
ever by any merchant or person carrying on commerce or using or 
carrying on any trade whatsoever by buying or selling or manufactur- 
ing for sale. The words "otherwise proved according to law" were 
probably not intended to éxtend the class of claims which could be 
used in oflE-set. The statute itself had already declared that the method 
of proof specified in it wâs not exclusive, and that any other recog- 
nized by law might be used. If is obvions that the claims based upon 
the instruments and accounts mentioned in the actwould usually, if 
not always, be liquidated. However. this may be, it is not contended 
that under the act as it originally stood, and as it remained for 90 
years, a défendant was entitled to an affirmative judgment for anything 



NORWOOD PAPER CO. V. COLUMBIA PAPER BAG CO. 459 

other than costs. For a great many years past it has been assumed 
that the set-offs which the act permitted to be used must be liquidated 
demands. 1 Poe on Pleading, § 613; Hearn v. Cullin, 54 Md. 542; 
Cumberland & Pennsylvania R. R. Co. v. Slack, 45 Md. 180. 

It is true that in 1815 the Court of Appeals of Maryland seemed to 
f avor a construction of the act which would hâve permitted unliqui- 
dated claims growing out of other transactions to be used in set-off. 
It did not, however, so décide. The facts did not require it. The case 
referred to was the Baltimore Insurance Company v. McFadon, 4 Har. 
& J. 31. THat was an action upon an open policy of insurance. The 
plaintifï had to show that the event insured against had taken place 
and the value of the gpods insured. The insurance company sought 
to use as an off-set certain overdue promissory notes of the insured 
held by them. It was objected that the plaintiff's claim was unliqui- 
dated, and that set-off could not be allowed in any case in which the 
claims on either side were not liquidated. Such had been the con- 
struction of the Statutes of George II, for in them the words "mutual 
debts" had been used. The Court of Appeals said : 

"No reason can be urged why a person who has an uncertaln claim should 
be permitted to recover from Him who has a certain demand. If any différ- 
ence ought to be made it should be in favor of that which is certain. * * • 
He ought not to be prevented, unless the act ppsitively directs it. Recur to 
that act, and not a word is to be found on the subject of liquidated or unli- 
quidated claims or debts of any description. * * * By a libéral and ex- 
tensive construction of the act the object and policy of the law is advanced 
by enlarging the description of those claims against which discounts were to 
be admissible." 

In subséquent cases, however, the Court of Appeals appears to hâve 
corne arouiid to the then prevailing English and American point of 
view as to the proper construction of set-ofï statutes. 

In the case of Annan v. Houck, 4 Gill. (Md.) 330, 45 Am. Dec. 133, 
it was Said that the court in the case of the Baltimore Insurance Co. 
V. McFadon, supra, had only decided that a liquidated claim which the 
défendant had against the plaintiff may be set-off against an unliqui- 
dated claim on which the suit was brought. In answer to the conten- 
tion that the set-off statutes should receive a libéral construction, the 
court said: 

"No doubt they are bénéficiai laws and it may be that the Législature 
might make them more so, but it Is the business of courts jus decere and not 
jus dare. If the law of set-oflf can be improved, let this be done by further 
législation, not by misconstruction." 

It must be borne in mind that, until the amendment of 1876, the 
question as to whether the statute permitted the use by the défendant 
of unliquidated claims could never arise except as to claims growing 
out of another transaction from that upon which the suit had been 
brought. No enactment was needed to give the défendant the right 
to recoup or discount any damage he had suffered by a breach of the 
contract upon which the plaintiff sued. That he had at common law. 
No one then thought the statute had anything to do with such cases. 
It was supposed to be intended to give the défendant a right which he 
otherwise had not. That right was to use as a défense a claim which 
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he had against tHe plaintiff arising out of another transactÎGn. In 
1785, and for many years afterwards, neither in Êngland nor in this 
country, was there any statute, so far as we are aware, which author- 
ized the défendant in a suit brought against him to make any use of a 
daim he might hâve against the plaintiff for unUquidated damages 
growing out of a transaction other than that upon which he had been 
sued. Slore than a third of a century ago the Legislâtiire of Maryland 
amended the act of 1785 by providing, in substance, that a défendant 
might recover a judgment for any excess found to be due to him by 
the plaintifif on any claim which the statute had previousîy authorized 
him to use in bar or réduction of the plaintiflf's claim. The language 
definîng the claims which the défendant might use remained precisely 
as it was in the act of 1785, except that in the codification of 1860 the 
words "proved as by this act allowed or otherwise according to law" 
were orhitted. The omission was probably due to the fact that the 
évidence sections of the early enactment were carried to other portions 
of the Code. The codifiers apparently had lost sight of the fact that 
those words may originally hâve had a significance- which we hâve 
previousîy pointed out. 

After the passage of the act of 1876 (chapter 398), if a défendant 
proved that upon claims which the previous act had authorized him 
to use the plaintiff owed him more money than he owed the plaintiff 
upon the claim upon which the plaintiff had brought suit, the défend- 
ant could recover a judgment for the excess. The new act had no 
other possible efïect. Whether a défendant can recover an affirmative 
judgment for unliquidated damages suffered by him in conséquence 
of the breach by the plaintiff of the contract, sued on dépends upon 
the construction to be put upon the act of 1785 as amended by that 
of 1876. 

The Bag Company says that it is true that the act of 1785 made 
no change in the common law so far as concerned the right of the 
défendant to use in his défense claims for damages, liquidated or un- 
liquidated, arising out of the same transaction. It contends, however, 
that the act by its terms and intent declared such right and extended 
it to liquidated claims growing out of other transactions. So soon as 
the act of 1876 became law this déclaration and extension, which for 
90 years had served no practical purpose, the Bag Company argues 
became of great importance. The Paper Company in efïect answers 
that the act of 1785 had nothing whatever to do with those classes of 
claims which a défendant at common law might hâve used in recoup- 
ment. If the Bag Company's construction of the statute is sound, 
it meant when enacted the same thing that it would hâve meant had 
it read: 

"In any suit upon simple contract the défendant may file In bar or plead 
hi discount any claim growing out of the same transaction and any liqui- 
dated daim growing out of a différent transaction he may hâve against the 
plaintiff proved according to law which may be of equal or superlor nature 
to the plalntiiï'sclaîm." 

We do not feel that such a construction can possibly be given to 
the act of 1785. If, as the Maryland courts hâve held that act did 
not permit the défendant to Use unliquidated claims growing out of 
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another transaction, we are constrained to hold the statute had nd 
référence w&atever to those unliquidated claims arising out of the 
same transaction which the common law permitted to be used by way 
of recoupment. If we are right in this, it follows that in the courts 
of Maryland a défendant may net now recover an affirmative judgment 
for unliquidated damages whether they grow out of the same or a 
différent transaction from that upon which he has been sued. The 
act of 1876, as has been pointed out, in no wise altered the classes of 
claims which the défendant might use. It simply allowed him to use 
the old classes in a new way. If the Bag Company's counterclaim 
was for unliquidated damages, the Paper Company's second assign- 
ment of error was well taken. 

The Bag Company offered évidence tending to show that it suf- 
fered damage to the amount of $4,849 by reason of the inferior qual- 
ity of the paper actually received and used by it. We need not con- 
sider whether this claim was for liquidated or unliquidated damages. 
It is not mentioned in the Bag Company's counterclaim. It must 
therefore hâve been offered in évidence merely in recoupment of the 
Paper Company's; dettiand. In Maryland a set-ofï or counterclaim 
must be specially pleaded. 1 Poe on Pleading, § 613. 

The question, therefore, turns on whether the Bag Company's 
claim for damage suffered by it by reason of the Paper Company's 
breach of its contract to deliver the quantity of the paper called for 
by the contract is liquidated or unliquidated. The Bag Company of- 
fered évidence tending to show that there was strictly no market price 
for such paper ; that it bought paper to make good the quantity which 
according to contract the Paper Company should hâve delivered and 
did not; and that it paid for the paper so purchased $7,712.55 more 
than it would hâve paid the Paper Company had the Paper Company 
delivered under the contract. The Bag Company strenuously con- 
tends that this sum is far more liquidated and certain than are many 
claims which the courts of Maryland hâve held to be liquidated. That 
may or may not be true. We express no opinion on the subject. The 
•classic illustration of what is an unliquidated claim under the statutes 
of set-oflf is a claim for not delivering goods according to contract. 
1 Chitty on Pleading, 599; N. Chicago Rolling Mill Co. v. St. Louis 
Ore & Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565; 
Charnley v. Sibley, 73 Fed. 980, 20 C. C. A. 157. It may well be that 
either a défendant should be allowed to recover an affirmative judg- 
ment for unliquidated damages suffered by him as a resuit of the 
plaintiff's breach of a contract upon which the plaintiff was sued, or 
that the line of démarcation between liquidated and unliquidated dam- 
ages should be changed. Those are questions for the General As- 
sembly of Maryland. 

In reaching the conclusion that in Maryland a défendant may not 
recover an affirmative judgment for unliquidated damages, and that 
damages for the nondelivery of articles contracted to be delivered 
are liquidated, we hâve given some weight to the fact that no case in 
which such recovery has been asked has ever apparently been taken to 
the highest court of the state. The cases in which a défendant would 
hâve been entitled to such a judgment had the law permitted it must 



462 185 FEDERAL REPORTER 

have been both numerous and important. That the bar of Maryland 
bas not supposée that it could be done is demonstrated by the fact 
that ndbody appears ever to have tried to do it, convenient and désir- 
able as it must often have seemed to be. For many centuries the opin- 
ion of Westminster Hall on matters of practice bas been regarded as 
an authority only less persuasive than that of a decided case. The 
Bag Company says that the Paper Company did not demur to the set- 
off plea. It pleaded to it, and issues were joined thereon. From this 
the Bag Company argues that the Paper Company had waived its 
right to object to a recovery upon the set-oiï plea.: No authority iS 
cited for this proposition. At common law the failure to demur had 
no such effect as that claimed for it by the Bag Company. A motion 
in arrest of judgment could be made upon the same grounds for 
which a demurrer might have been interposed. The Maryland stat- 
ute, which déclares that "no judgment shall be arrested or set aside 
* * * for any other matter or cause which might have been sub- 
Ject of gênerai demurrer to the déclaration or other pleadings," bas 
no application to a case in which before the verdict one of the 
parties bas raised the objection by a prayer for instructions to the 
jury. Ward v. State, 111 Md. 528, 75 Atl. 116. 

Thé Paper Company's third assignment of error is directed to the 
instruction givén by the court to the jUry that there was no évidence in 
the case from which they could find that the Paper Company was in 
fact unable atany time from causes beydnd -its control to supply the 
full qûàntîty of bag paper ordered ùnder the contract. This instruc- 
tion was material because the contract contained a clause to the effect 
that: ' ■ ■ 

"In case the manufacturer shall be unable at ail tlmes to màke and supply 
sala' pàper In conséquence of strlkes, flre, explosion, floods, war, the acts of 
God or the public enemy, or àny cause beyond the control of elther party, the 
manufacturer, after notice to the purchaser, shall not be liable to the pur- 
chaser for failure to supply sald paper resulting from any of the causes dur- 
Ing the period of inabillty." 

In our view the record discloses no such évidence. It follows that 
the third assignment of error cannot be sustained. 

The fourth assignment of error raised the question whether the 
court below was right in allowing the jury to deduct from the con- 
tract price of paper delivered under the contract and used by the 
Bag Company such sum as the jury might find to be the différence be- 
tween the value of the paper actually delivered and the value of the 
paper of the kind and quality which by the contract the Paper Com- 
pany undertook to deliver. The Paper Company says there was no 
express warranty of quality in the contract ; that the référence to 
quality in the agreement was merely a description of the article to be 
delivered; that the Bag Company had the unquestioned right to re- 
ject any paper which was not of the quality described in the contract; 
that it had the opportunity to inspect the paper before using; that, 
if it did use the paper, it was bound to pay the contract price. We do 
not find it necessary to follow the learned counsel for the Paper 
Company in bis examination of the cases which hold that in the ab- 
sence of an express warranty the-rule of law is as he states it to be. 
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In our judgment it would be difficult ever to give an express war- 
ranty, if the language employed by the parties hère does not amount 
to one. The Paper Company over its own signature agrées that "the 
said paper shall be of substantially the same average quahty as the 
samples attached to this contract." Hère is a distinct undertaking and 
promise that the paper shall be of the quality of the sample. Nothing 
more is required. Crook v. B. & O. R. R. Co., 80 Md. 338, 30 Atl. 
701. 

The ruling of the court below attacked by the Paper Company's 
fourth assignment of error was right. 

The remaining, or fif th, assignment of error, has relation to the in- 
structions given by the court with référence to the Paper Company's 
claim that it rightfully canceled the contract. By the terms of the 
agreement between the parties the paper was to be paid for in cash in 
30 days from the date of invoice, and it was provided that: 

"In case the prirchaser should hâve falled to pay any amounts due here- 
under * * * Tivithlii ten days after maturity the manufacturer may at Itw 
option cancel the contract and refuse to furnlsh any more paper hereunder." 

On the 17th of May, 1907, the Paper Company wired the Bag 
Company : 

"Your invoiees due Aprll 2 to 6, Inclusive, are ten days overdue and un- 
paid. We hereby cancel contract and demand payment of ail invoiees forth- 
with in accordance with the contract." 

The amount of the invoiees referred to was $6,391.76. The court 
instructed the jury that, if at the time the Paper Company sent the 
telegram the Bag Company had f ailed to pay for 10 days after the ma- 
turity thereof the amount due upon any invoice of paper which had 
been shipped to it by the Paper Company over and above any proper 
déduction for deficiency in quality and delays in delivery, then the Pa- 
per Company had the right to cancel the contract. The court further 
instructed the jury that : 

"If there was an invoice overdue and In default under the contract, the 
plaintifE had a right to cancel the contract, but, if there was only a portion 
due, I do not thinli he had. I do not think it could be split up in that way. 
If there was as much as one invoice overdue and in default, I thinls he had 
a right to cancel it and not otherwise." 

The Paper Company points eut three respects in which thèse in- 
structions were wrong: First, in allowing a déduction from the face 
of the invoiees for a deficiency in quality; secondly, in allowing a dé- 
duction for delays in delivery; and, thirdly, in instructing the jury 
that the Paper Company had no right to cancel the contract if there 
was only a portion of an invoice overdue and in default. 

The objection to allowing the jury to take into account the deficiency 
in quality is the same as has already been disposed of in overruling 
the fourth assignment qf error. 

We do not think that there is any greater merit in the second ob- 
jection. The Paper Company attempted to cancel the contract on the 
17th of May when less than II/2 months remained of the year during 
which it had bound itself to deliver 2,000 tons of paper in approx- 
imately equal monthly installments, as the court below, with the ap- 
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parent consent of both parties, construed the contract. It had in fact 
only delivered 1,015 tons when it should hâve delivered some 1,750; 
that is to say, it had delivered 735 less tons than under the contract it 
should hâve delivered. There was évidence tending to show that the 
market price of paper on May 17, 1907, was $12.50 a ton greater than 
the price fixed by the contract. When thè Paper Company attempted 
to cancel the contract, if that évidence was true, the Bag Company in 
truth and in right owed it nothing. The Paper Company's contention 
is that the Bag Company Was bound to pay it promptly for every ton 
of paper deHvered and had no right to withhold such payments be- 
cause of'the Paper Company's defaults in its dehveries. We know 
of no justification for this contention. The case of Baltimore City v.. 
Schaub Bros., 96 Md. 534, 54 Atl. 106, relied on by the Paper Com- 
pany, falls short of sustaining it. 

As to the third objection, only a word need be said. The instruc- 
tion given may very possibly be open to objection. It may be that if 
on the 17th of May, after making ail déductions for deficiency in qual- 
ity and delays in delivery, any sum owing by the Bag Company to the 
Paper Company had been more than ten days overdue, the Paper Com- 
pany would hâve had the right to cancel the contract. It may be that 
it would hâve made no différence whether the sum due was ail due on" 
one invoice or on many, or whether it did or did not aggregate the 
amount of any one invoice. It is not necessary to pass on that ques- 
tion. The finding of the jury conclusively shows that, whether this 
instruction was right or wrong, it did the Paper Company no harm. 
The amount of the verdict demônstrates that in the opinion of the 
jury oh the i7th of May, 1907, the Bag Company owed the Paper 
Company nothing. 

Having reached the conclusion that the court below was in error in 
allowing the jury to return a verdict for damages in favor of the Bag 
Company, the judgment must be reversed. 



HENRY PAPEB CO. T. COLUMBIA PAPER BAG CO. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1911.) 

Nio. 996. 

1. Sales (§ 128*) — Contbagt— Répudiation. 

Ttte fact that the huyer, under a contract for the manufacture and 
sale of paper, requested the seller to furnish more than the contract re- 
quired, did not constitute a répudiation ôf the contract nor release the 
seller from its Obligations tliereunder. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 318-321; Dec. 
Djg. § 128.*] 

2. Evidence (§ 450*)— Contract oï Sale — Constbuction — Pabol Evidence. 

Défendant wrote plaintifE to enter order for 100 tons of 90 per cent, 
white sulphur bag paper at a speclfied price on spécifications for one car 
load to be furnlshed as a sample for defendant's acceptance, and if satis- 
factory défendant to supply spécifications for the balance of 100 tons to- 
be shipped at defendant's order ; that, if such quantity was satisfactory, 
défendant to hâve the privilège of taking about 2,000 tons during tha 

*For otber cases see same toplc & % numbeb In Bée. & Am. Digs. 1907 to date, & Kep'r Indexer 
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year from the contract date of tbat grade or of 80 per cejit. grade at a 
stated lower prlce and 1,000 tons of 50 to 55 per cent rrianilla bag at a 
lower priée on same time and ternis. The ofïer belng accepted, défend- 
ant on the next day ordered 20 tons of 90 per cent, and 5 tons of 80 per 
cent., and 15 tons of manilla, asking for tbe manufacture and shipnient 
of a sample roH of the 90 per cent, by expresis. This reaching défendant 
on September 3d, It ordered 60 tons of the 90 per cent, 15 tons of the 
80 per cent, and 75 tons of the manilla, and on October 19th gave an ad- 
dltlonal order for 55 tons of 90 per cent and 20 tons of 80 i>er cent The 
paper ordered on August 16th reached défendant on September 18th and 
27th, and the 80 and 90 per cent was not received until subséquent to 
October 27th, the order of October 19th never having been filled, and the 
paper company on the 24th having withdrawn the quotation on the 
ground that the option had expired. Held, that paroi évidence that the 
orders given by défendant for 80 per cent, paper were regarded as having 
been glven on the flrst 100 tons contracted for was not objectionable as 
offered to contradict or vary the contract; It being admissible to show 
the construction put on a term of the contract, which was not unamblg- 
uous, by the parties themselves. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 2066-2082; 
Dec. Dig. i 450.*] 

.';. Sauks (§ 101*) — Option to Pdbchasb— Répudiation— Grotjnds. 

Where a contract to purchase a sample 100 tons of paper of speelfled 
grades provided that. If the paper was satisfactory, the buyer should 
hâve the privilège of taking 2,000 tons of 90 or 80 i>er cent, paper at a 
speclfied price and 100 tons of another grade at a lower prlce, letters 
written by the buyer, after a portion only of such sample order had been 
delivered, expressing disappointment at the comparatively small amount 
of light-welght paper shipped on the sample order, and making other 
suggestions with référence to the manufacture, It being admitted that the 
seller had the rlght to fix the weights as it had done, did not show that 
the buyer was not satisfled with the sample order and was therefore not 
entîtied to exercise Its option to purchase the larger quantity specifled, 
and did not authorize the seller to repudiate the contract on the ground 
that because of the dissatisfaction of the buyer the option had expired ; 
the seller not being entitled to accept orders on the theory that the con- 
tract was still in force and then after an advance in the market to elect 
to treat those things as breaches of the contract and to déclare a for- 
feiture therefor, where It had itself treated such acts as a compllance 
therewith. 

[Ed. Note.— For other cases, see Sales, Cent Dlg. §§ 267, 268 ; Dea Dig. 
I 101.*] 

4. Set-Off and Countebclaim (§ 59*) — Unliquidated Damaqes— Affirma- 
tive JUDQMENT. 

Where plaintiff, when sued for the prlce of certain paper, set up a 
claim for damages arlslng ont of the seller's breach of the contract In 
falllng to furnish the contract quantity, defendant's demand was an un- 
liquidated claim for which an affirmative judgment could not be rendered 
under the Maryland rule prohibiting an affirmative judgment for unliq- 
uidated damages on a counterclalm, though such damages arlse out of 
plaintiff's breaches of the contract sued on. 

[Ed. Note.— For other cases, see Set-Off and Counterclalm, Cent. Dlg. 
S§ 130-132; Dec. Dlg. | 59.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Action by the Henry Paper Company against the Columbia Paper 
Bag Company. From a judgment in favor of défendant, on a counter- 
clalm, plaintifï brings error. Reversed. 

*For other cases see same topic & i nxtubbb In Dec. & Am. Di(s. 1907 to date, A Rep'r Index** 
185 F.— 30 
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William L. Marbury and Carroll T. Bond, for plaintiff in error. 
Edwin G. Baetjer, for défendant in error. 

Before PRITCHARD, Circuit Judge, and McDOWELIv and 
ROSE, District Judges. 

ROSE, District Judge. The Henry Paper Company was the plain- 
tiff below. It will be called the "Paper Company." 

The défendant was the Columbia Paper Bag Company. It will be 
referred to as the "Bag Company." 

The Paper Company is a New Hampshire corporation. It had its 
mills in that state. The Bag Company was incorporated under the 
laws of Maryland. Its factory was in Baltimore City. It there made 
bags in large quantities. 

On the 15th of August, 1906, the Bag Company wrote the Paper 
Company: 

"You may enter our order for 100 tons of 90% whlte sulphur bag paper 
at 272y<i<} per cwt., f. o. b. cars Baltimore, less 3% cash 30 days, and give you 
spécifications for one carload as a sample for our acceptance. If satisfaetory, 
we will supply you with spécifications for the balance of 100 tons, to be made 
and shipped on our order. It is further understood that if this one hvmdred 
tons Is satisfaetory we are to hâve the privilège of taking about 2,000 tons, 
to be talien during the year from date of contract in this grade or in 80% 
grade at 2.65 per cwt. Also 1,000 tons of 50 to 55% mla. bag at 2,40 per cwt., 
same time and ternis, Paper to be basis 28 Ib. and heavler. We will also 
give you spécifications for one car of the manila bag as a. sample for our ac- 
ceptance." 

This offer was at once accepted by the Paper Company. 

For brevity the white bag paper 90 per cent, sulphite will be spoken 
of as the 90, the 80 per cent, sulphite as the 80, the manilla 50 to 55 
per cent, shlphite as the manilla. 

On the next day, August 16th, the Bag Company ordered 20 tons 
of 90, 5 tons of 80, and 15 tons of manilla. At the request of the 
Bag Cofnpany, the Paper Company, so soon as the paper was man- 
ufactured under thèse orders, sent by express to it a sample spécimen 
roll of 90. It reached the làtter September 3d. On that day the Bag 
Company ordered 60 tons of 90, 15 tons of 80, and 75 tons of manilla. 

On the 19th of October the Bag Cortipany gave an additional order 
for 55 tons of 90 and 20 tons of . 80. 

The paper ordered August 16th reached the Bag Company Septem- 
ber 8th. The manilla ordered September 3d arrived in Baltimore at 
varying dates between September 19th and 27th; the 80 and 90 on 
October 23d and 24th, although it apparently was not received by the 
Bag Company until subséquent to October 27th. The Bag Company 
paid for. the paper ordered August 16th. The order sent October 19th 
was never filled. 

On October 24th the Paper Company wrote the Bag Company : 

"We heréby vvithdraw the quotatioîi made you * * * August 15th giv- 
ing you an option on several hundred tous of Bag laper. According to the 
tértûs of this agreement, wè think your option has expired» and we do not 
think we would care to make the paper which the option provides for." 

The Bag Company dpnied the right of the Paper Company to ter- 
mina te the contract. Ôther correspondance followed. Neither party 
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would recède from the position it had taken. The Bag Company re- 
f used to pay for the balance of the paper already delivered so long as 
the Paper Company did not fill the orders given it. Finally, the Bag 
Company notified the Paper Company that it would buy paper else- 
where and would hold it liable for the extra cost. The Paper Com- 
pany brought suit in assumpsit for $6,652.59 for paper sold and de- 
livered. The Bag Company pleaded the gênerai issue and set up a 
counterclaim in the form of a third plea. The counterclaim alleged 
that the Paper Company was indebted to the Bag Company in an 
amount greater than the Paper Company's claim for money payable 
upon the common counts and upon a spécial count. The spécial count 
set forth the contract between the parties. It alleged that the Bag 
Company gave the Paper Company, in accordance with said agree- 
ment, orders and spécifications for 100 tons of white bag paper first 
mentioned in said contract and also spécifications for manilla paper, 
as samples for its acceptance, as provided for iu said contract; that 
the Bag Company duly performed ail of its obligations under the said 
contract; but that the Paper Company, before the delivery of the 
samples and before a sufficient time had elapsed to enable the Bag 
Company to judge of the character and quality of said paper, refused 
to deliver any portion of said lot of 2,000 tons or of said lot of 1,000 
tons in accordance with said contract, and renounced and repudiated 
said contract and ail of its (the Paper Company's) obligations there- 
under. The Bag Company claimed $30,000. The jury found that on 
the Paper Company's clâim the Bag Company was indebted to the 
amount of $6,652.59, and that on the Bag Company's counterclaim the 
Paper Company was indebted in the sum of $11,652.59. Their verdict 
was in favor of the Bag Company for the différence, $5,000. 

The Paper Company in its 18 assignments of error irt substance 
says that the Bag Company was not entitled to any damages for the 
f ailure and refusai of the Paper Company to deliver more paper ; 
and, second, that the jury should not hâve been allowed in any event 
to return an affirmative verdict for the Bag Company because the dam- 
ages claimed by it were in their nature unliquidated. Thèse conten- 
tions will be considered in the order in which they hâve been stated. 

The Paper Company claims that the contract meant that, if the first 
sample car load of 90 was satisfactory to the Bag Company, the lat- 
ter was required to furnish at one time the spécifications for 80 tons, 
the balance of the 100 tons of 90 mentioned in the agreement. Under 
this construction of the contract, the Paper Company says that the 
orders of September 3d for 60 tons and October 19th for 55 tons of 
such paper were a répudiation of the contract by the Bag Company. 
We see no reason to put so extremely technical a construction upon 
an ordinâry business agreement. The Paper Company, when it re- 
ceived the order of September 3d for 60 tons of 90 paper, did not say 
that such order was a breach of the contract. On the other hand, it 
thanked the Bag Company for it and said it would probably be able 
to begin work upon it about the middle of the then next week. The 
subséquent order for 55 tons was sent before any of the 60 tons or- 
dered September 3d reached Baltimore. It was a question for the jury 
whether there had been any unreasonable delay by the Bag Company 
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in ordering the entire hundred tons. It îs familiar law Ihat, if a man 
ofifers to sell 100 tons, and the person to whom the ofïer is made an- 
swers that he will take 155 tons, no contract is made. There has never 
been a meeting of the minds. The authorities in support of this simple 
proposition of la:w are much relied on by the Paper Company. In our 
judgment they hâve nothing whatever to do with the case at bar. The 
contract was made August 15th. If the Bag Company was not en- 
titled to demand the delivery of anything more than 100 tons of 90 
before it had actually received those hundred tons and found them 
satisfactory, the Paper Company had the right, when it received the 
order of October 19th, to say : 

"We wlU furnlsh you only the 20 tons remaining of the hundred tons. Your 
rlght to ask for more than those 20 tons does not arise until you bave re- 
ceived 100 tons and found them satisfactory." 

Of course the Paper Company might, if it had seen fit, hâve shipped 
the whole 75 tons. It had its option to do either the bne thing or the 
other. The f act that one party to the contract asks another to do 
more than the contract requires the other to do is not in itself a répu- 
diation of the contract, nor does it release the other from its obliga- 
tions under it. In this view of the contract it is almost immaterial to 
consider whether the orders given August 16th for 5 tons of 80 and 
September 3d for 15 tons of 80 were not considered by the parties 
as the équivalent of orders for like quantity of 90. If they were, the 
hundred tons were ordered as early as they possibly could hâve been. 
The larger part of that quantity had not been delivered when the Pa- 
per Company undertook to repudiate the contract. The agreement it- 
self indicated that it was immaterial whether the Bag Company took 
80 or 90 paper. It is true it spoke of the first hundred tons as 90 pa- 
per; but there was an express provision that the subséquent 2,000 
tons might be taken in either 90 or 80. Under those circumstances, 
if the parties themselves assumed that orders for 80 were équivalent 
to the orders for 90, the Paper Company would be estopped by every 
principle of fair dealing from afterwards repudiating the contract be- 
cause the Bag Company had ordered 20 of the hundred tons in 80 in- 
stead of ordering the whole in 90. The président of the Paper Com- 
pany himself testified that his company régarded the orders for 80 
as having been given upon the first hundred tons specified in the con- 
tract. We find no error in the admission of such testimony. Such 
évidence was not ofïered for the purpose of contradicting or varying 
the contract, nor could it hâve any such efïect. It was merely évi- 
dence of the construction put by both parties upon a term of the con- 
tract which in itself was far from being unambiguous. It at ail events 
was admissible as showing that the Paper Company had waived any 
right it otherwise might hâve had to enforce a forfeiture because of 
the Bag Company's failure to order ail of the balance at one time 
in 90. 

The Paper Company contends that the right of the Bag Company 
to exercise the option of taking 3,000 tons of paper was expressly 
conditioned upon the first hundred tons being satisfactory. It says 
the first hundred tons were not satisfactory. At the time the Paper 
Company refused further performance under the contract, the first 
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hundred tons had not actually been received by the Bag Company. 
It had not had an opportunity to say whether they were or were not 
satisfactory. It had reçéived 20 tons of 90 and 5 tons of 80, had used 
them, and had paid for them. After using them it had ordered 55 
tons of 90 and 20 tons of 80. Thèse things, standing by themselves, 
would ordinarily be strong évidence that the paper thus far received 
had been satisfactory. The Paper Company says, however, that tlie 
Bag Company in a letter of September 8, 1906, expressed its dissatis- 
faction. In that letter, written after the paper ordered August 16th 
and received September Sth had been used, the Bag Company said : 

"We find there are several détails regardlng the runnlng of your paper that 
Bhould hâve prompt attention. The most Important Is variance In basis 
welghts. Some of the paper supposed to be run on 35 Ib. basis varying any- 
where from 30 Ib. to 36 Ib. You wlll reallze this Is too mueh irregulanty. 
* * ♦ We thlnk iwsslbly same bas been caused by your stock not feeding 
unlformly or regularly. Please give this matter your prompt attention in 
further running of our paper. We also find numerous rolls stenciled Incor- 
rectly, whlch causes trouble and annoyanee. Furthermore, some of the plugs 
you are using are too small for the diameter of the hole in your rolls, in con- 
séquence plugs do not fit tlghtly, and when handling paper, plugs fall out of 
the rolls. We find, further, that for our requirements we would llke to hâve 
your white sheet made harder as well as the Manilla." 

The letter then closed with the request to the Paper Company that 
its Mr. Henry should visit the Bag Company and see samples of the 
paper run. It was said that the best results would follow and he could 
ascertain promptly the reason for any irregularities and doubtless hâve 
the same remedied without any delay. "His visiting us, therefore, at 
this particular time will resuit in being materially bénéficiai to us 
both." Mr. Henry himself was not able to go to Baltimore, but a 
Mr. Greenleaf came in his place. 

In a letter of October 4th, written after Mr. Greenleaf 's visit, the 
Paper Company said: 

"We shall take great pains with this order, keeping In mind ail the small 
deficiencies in List shipment, and trust this will meet with your entire satis- 
faction." 

In the order of the 19th of October, upon or shortly after the re- 
ceipt of which the Paper Company put an end to the contract so far 
as it was able so to do, the Bag Company, after stating that the balance 
of the order of September 3d had not yet been received, said: 

"However, this paper should now reach us by next week. Upon recelpt, îf 
paper runs satisfactory for our requirements, we will then be ready to take 
up contract with you for our supply, in accordance with our agreement. We 
assume, however, as Mr. Greenleaf assured us, since you now know exactly 
what we want, you vi^ould hâve no difflculty in making slight changes in run- 
ning your paper, to Hâve same best suitable for our requirements." 

This letter may justify the contention of the Paper Company that 
up to October 19th the Bag Company had never expressed its satisfac- 
tion with the first hundred tons. It, however, quite as clearly showed 
that the latter company had not yet expressed its dissatisfaction with 
them. In point of fact it had received only a portion of the hundred 
tons and was waiting the delivery of the balance. Until that balance 
was delivered the Paper Company had no right to insist that thè Bag 
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Company; should either déclare its satisfaction or dissatisfaction. The 
Paper Company may well hâve been entitled to refuse to fill the orders 
given October 19th until after aU the first hundred tons had reached 
the Bag Company and the latter had accepted the same as sâtisfactory. 
It did not confine itself to postponing the filling of the orders of Oc- 
tober 19th until such event ,had occurred. It announced that the con- 
tract was at an end. We can see no justification for this position. 
Any instruction to that efïect to the jury would bave been error. The 
correspondence in évidence shows that before October 24th not one 
vi^ord of Gomplaint was made by the Paper Compaijy as to the way jn 
which the orders were coming in from the Bag Company except that 
in thè lëtter of September,7th it said: 

"We are a little disappoint»! at the comparatively smnll amount of light 
weight paper under 80 Ib. and we sincerely hope that the orders will not con- 
tinue with tMs proportion of llght weight paper. Our machines are large and 
we cannot make thèse light weight papers to advantage." 

As the witnesses for the Paper Company themselves testified, this 
expression of disàppointment had no référence to the question of 
whethet- some or ail of the paper was to be 80 or 90. The proportion 
of sulphite had nothing to do with the weigtits. The Paper Çompany's 
witnesses who testified in this matter expressly admitted that the Bag 
Company^ under the contract, had the'.right to fix the weights in the 
manner that it had done. The remark in the letter was simply an ex- 
pression of the désire on the part of the Paper Company that the Bag 
Corripany: should, so far as its interests would permit^ bear in mind 
that it was more convenient to the Paper Company to furnish certain 
weights than others. The letter which repudiated the contract gave 
no othçr reason than that the option had expired. It is in évidence that 
about October 20th, four days before the letter of répudiation was 
written, there had been an advance of about $5 a ton in the market 
price of paper. The jury found that the refusai of the Paper Company 
to perform the contract had cost the Bag Company $11,652.59. It 
was not open to the Paper Company to receive, without objection from 
the Bag Company, the orders which had been given to it, to treat the 
contract as still in force and then whçn the price advanced so greatly 
to notify the Bag Company that those things which it itself had treat- 
ed as compliances with the contract were breaches of it, and to déclare 
a forfeiture which would transfer more than $11,000 from the Bag 
Çompany's pockets to its own. The court below was right in refusing 
to instruct the jury that they could make no allowance to the Bag Com- 
pany for the refusai of the Paper Company to deliver the 3,000 tons 
of paper which by the contract the Bag Company had the option of 
demanding from the Paper Company and which. the correspondence 
shows it did demand. 

There rerhains for considération the Paper Çompany's contention 
that it was error in the court below to instruct the jury that they 
might find an affirmative judgment for the Bag Company upon its 
counterclaim. For the reasons set forth fully in our opinion in the 
case of Norwood Paper Company v. Columbia Paper Bag Company 
(decided at this term) 185 Fed. 454, we are of opinion fibat the de- 
mands of the Bag Company set forth in this counterclaim were unliq- 
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uidated in their nature, and that in Maryland an affirmative judgment 
for unliquidated damages cannot be given in favor of a défendant 
even when those damages arise out of the plaintiff's breaches of the 
very contract upon which the plaintiff bas brought suit. 
The judgment below must therefore be reversed. 



STEWART V. lABEREE. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,874 

1. Patment (§ 17*) — AccEPTANCE OF Debtob's Note. 

In the absence of an agreement between the parties that notes given 
by a debtor are received as payment of the debt, the common-law rule 
prevails in the fédéral courts that the original demand is not paid or 
extinguished by the note. 

[Ed. Note. — For other cases, see Payment, Cent Dlg. §§ 70-77; Dec. 
Dig. § 17.*] 

2. RpcEivERs (§ 207*)^Titij: to and Possession or Pbopertt— Propebtt 

OUTSIDE OF TeEEITORIAI, JuEISDICTION. 

A court may control by its receivership property beyond Its territorial 
jurisdiction, when it has jurisdiction of the parties, and may restraln 
them from Interfering with the receiver's possession of such property. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 207.*] 

3. Receivers (§ 207*) — Action bt Receiveb— Défenses— Atiempted Settle- 

MENT BT Corporation After Receivership. 

Plalntiflf was appolnted by a court in Alaska receiver for a railroad 
Company and a construction company which was owned by the railroad 
Company, and the order required the offlcers of the companies to turn 
over to the receiver ail of their property including bills, notes, aceounts, 
and books. Both corporations were orgarilzed under the laws of Wash- 
ington, but their business and property were in Alaska. Défendant had 
been treasurer of the construction company, located in Alaska, and hls 
entry in the books showed that on settlenient he was indebted to the 
company to the amount of about $22,000, to recover which plaintiff 
brought suit. For answer. défendant pleaded that he had given his notes 
for the amount which had been paid and canceled and on the trial in- 
troduced notes for the amounts signed by Mm and payable to the com- 
pany, which were marked "canceled" on a date several months after the 
receivership, and minutes of a meeting, of the board of trustées held in 
Seattle still later, showing the passage of a resolution reciting and ap- 
proving a settlement of the notes by the managing agent of the company 
for the sum of $6,000. There was no évidence other than such resolution 
to show that the notes were ever delivered to the corporation or any au- 
thority of the manager to make the settlement. Held, on such facts, that 
the settlement, if made, was in violation of the rights of the railroad 
company and its creditors and of the order of the Alaska court appoint- 
iiig the receivers in the suit to which both the corporations and the offl- 
cer making the settlement were parties, and which required them, if the 
notes were in their possession, to turn the same over to the receivers ; 
that the flnding of the trial court that the alleged settlement was fraud- 
: ulent and void and constituted no défense was warranted by the évidence. 
[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 207.* 
Actions by and against receivers of fédéral courts, see note to J. I. 
Case Plow Works v. Flnks, 26 C. C. A. 49.] 

•For other cases see same topic & i kumbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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■ In;Error to the District Court of the United States for tlie Third Di- 
vision of the Territory of Alaska. 

Attiofl at law by O. G: Laberee, receiver of the Alaska Central Rail- 
way Company and of the Tanana Railway Construction Company^ 
ag-ainst F. H. Stewart. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

The Tanana Railway Construction Company and the Alaska Central Bail- 
way Company, hereinafter called the "Con.struction Company" and the "Rail- 
way Company," were corporations orpanized under the laws of the state of 
Washington for the pnrpose of doing husiness in Alaska, and ail the assets, 
property. money, and crédits of the former helonged to the latter. The plain- 
tiff in error was assistant treasnrer find treasurer for both the corporations 
at Sewnrd. Alaska, from Felirnary 1, 390.5. to .T.annnry 1, 1908. On the ad- 
justment of his acconnts with the Construction Company, his indebtedness 
to that Company was entered bv him on Its books as follows: "September 10, 
1907, F. H. Stewart Ad.iustment Acct. No. 2, amount, $11.188.25; October 31, 
1907, P. H. Stewart. Ad.iustment Acct. No. 1, amount, .$11,008.34." On Jan- 
uary 1, 1908, the plaintiff in error quit the employment of the said corpora- 
tions at Seward, Alaska. On October 23, 1908, the défendant in error ■was 
appointed by the district court of the territory of Alaska, Third division, 
in the case of the Trusts & Guarantee Company, Limited, v. Alaska Central 
Railway Company, Tanana Railway Construction Company et al., one of the 
reeeivers of ail assets of both said corporations in Alaska; both corpora- 
tions having entered a gênerai appearance in said suit, and both being repre- 
seuted in open court at the time when the order was niade. By the order 
both corporations, their direétors, agents, and employés were required and 
connnanded to turn over and dêliver to the reeeivers ail books of account, 
vouchers, papers, deeds. leases, eontracts. bills. notes, acconnts, money, or 
other property in their liands or under their control belonging to said cor- 
porations, and the reeeivers were authorized to prosecute ail necessary suits 
for the protection of the property and the trust so vested in them. The de- 
fendant in error brought an action against the plaintiff in error in the court 
below to recover a judgment for the amounts so entered by the défendant in 
error as due and owing from him on the books of the Tanana Kailway Con- 
struction Company, with légal interest thereon from the dates of the entries, 
alleging that those entries represented the amounts of money belonging to 
said corporation received by the said plaintiff In error as its treasurer for 
which he had failed to account. 

The plaintiff in error answered, setting up as his sole défense that he had 
given his proniissory notes to the Construction Company for said sums, and 
before the commencement of the action the said notes had been fully paid, 
satisfied, and canceled. On this issue the cause was tried before the court 
wlthout a jury, by the agreement of the parties. The plaintiff in error intro- 
duced In évidence two nonnegotlable promlssory notes bearing his signature 
as maker, payable on demand to the Construction Company, for the respective 
amounts for which the action was brought, each bearing the caption Mon- 
tréal, December 21, 1907, and on each had been written, "Canceled March 1, 
'09," also the minutes of a meeting of the board of trustées of the Construc- 
tion Company, held at Seattle, Wash., on April 3, 1909, showlng the adoption 
of a resolution reclting that the notes of the plaintiff in error had been given 
to the corporation, and that the sarae had "been canceled and dellvered up 
to the plaintiff In error by A. C. l'^ost, on payment of $6,000 In full settle- 
mcnt and payment of said indebtedness, and said Frost has expended said 
$6,000; for and on behalf of said Tanana Railway Construction Company, 
in looklng after and protecting said company's interest," and ratifying the 
said settlement. On the pleadlngs and the évidence the court, among other 
tindings of fact, found that no part of the Indebtedness had been paid, and 
thereupon judgment was entered for the full amount sued for, with interest 
at 8 per cent, per annum from December 31. 1907. 
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Fernand De Journel, Brown & Lyons, and T. C. West, for plaintiff 
in error. 

Edmund Smith, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
writ of error présents the question of law whether, upon the facts 
proven under the issues, it is shown that the indebtedness of the plain- 
tiff in error to the Construction Company had been paid or satisfied. 
There is no évidence of an agreement between the parties that the 
notes were received as payment of the debt. In the absence of such 
an agreement, the common-law rule prevails in nearly ail of the states 
and is adopted in the fédéral courts that the original demand is not 
paid or extinguished by the note. Peter v. Beverly, 10 Pet. 533, 9 
L. Ed. 522 ; U. S. Bank v. Daniel, 12 Pet. 32, 9 L. Ed. 989 ; Lyman 
V. Bank of the United States, 13 Hovf. 335, 13 L. Ed. 965 ; Downey v. 
Hicks, 14 How. 240, 14 L. Ed. 404; Atlas S. S. Co. v. Columbian 
Land Co., 103 Fed. 358, 43 C C. A. 398. Nor is there any évidence 
other than the récital in said resolution of the trustées that the notes 
which were produced in évidence were ever delivered to the Construc- 
tion Company. They purport to bave been executed at Montréal ; 
but it is évident that the maker could not hâve been at Montréal, Can- 
ada, at the time of their exécution. The bill of exceptions describes 
Frost as the président of the Railway Company, and managing agent 
of the Construction Company on March 25, 1909, and we may assume 
that he bore such relations to both corporations at the time when the 
notes were marked canceled. But there is no évidence that he was 
authorized to act for or represent either corporation in compromising 
the debt of the plaintiff in error, or in receiving accord and satisfaction 
thereof. Evidently the books of the Construction Company contain 
no entry that notes had been given for the indebtedness of the plain- 
tiff in error, for otherwise the action would probably not bave been 
brought as it was upon the original entries. There is no évidence 
other than the récital in said minutes of the board of trustées that 
$6,000, or any sum, was ever paid by the plaintiff in error in satis- 
faction of the notes. At the time of the meeting of the board of 
trustées of the Construction Company, at which they appear to bave 
ratified the alleged settlement between Frost and the plaintiff in er- 
ror, the trustées had no authority to adjust said account or to receive 
or acknowledge receipt of money in settlement of the same. Ail of 
the assets of both corporations had been placed by the order of the 
court in the hands of the receiver, and, although the Construction 
Company was a corporation organized under the laws of Washington, 
ail of its business was transacted in Alaska, and ail its property was 
there, and it ail belonged to the Railway Company for which it was 
but an agent, as the trustées of the Construction Company well knew, 
and as the plaintiff in error admits. It was an act donc in violation 
of the rights of the Railway Company and the rights of its creditors 
as well as in violation of the order of the court appointing receivers 
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and of the injunction therein contained. The two corporations and 
Frost were parties to the suit in which the receiver was appointed and 
were bound by the order so made. 

The plaintiff in error cites authorities to the proposition that the 
appointment of a receiver does not in itself convey title to personalty 
or choses in action located outside of the court's jurisdiction, and 
that therefore the obHgation of the plaintiff in error could law- 
fully be paid to the Construction Company at Seattle. Those au- 
thorities are not pertinent hère, for the doctrine to which they are 
applicable is not involved. There is no question hère of the power 
of a corporation to dispose of its property located outside of the 
district in which the receiver -was appointed or of the right qf a cred- 
itor to subject such assets to the satisfaction of his claim. By the 
order appointing the receiver, he was given the right of possession 
of ail the assets of the Construction Company and the Railway Com- 
pany, including the book accounts, notes, and debts due those cor- 
porations. The debt on which the présent action was brought was a 
debt incurred in Alaska. There is nothing to show that notes had 
been given for that debt at the time when the receiver was appointed 
except the minutes of the meeting of the trustées held long afterward 
and the f act that notes were produced in évidence which bore the date 
of December 21, 1907, and there is nothing to show that, if the notes 
were outstanding when the receiver was appointed, they were not in 
Alaska. But, whethér or not the receiver obtained the possession of 
the notes by the order of his appointment, the officers of the Construc- 
tion Company, being represented in court at the time when the order 
was made, were thereby obligated to surrender the notes to the re- 
ceiver. The Construction Company was • amenable to the orders of 
the court. The order amounted to an injunction to ail parties within 
the jurisdiction of the court against dealing with the property men- 
tioned in the order in any way to impede the receiver in administering 
the same. A court may control by its rçceivership property beyond 
its territorial jurisdiction when it has jurisdiction of the parties, and 
it may restrain them from interfering with the receiver's possession 
of such property. 34 Cyc. 214; Chesapeake & O. Ry. Co. v. Swayze, 
60 N. J. Eq. 417, 47 Atl. 28; Vermont & Canada R. R. Co. v. Ver- 
mont Central R. R. Co., 46 Vt. 792 ; Sercomb v. Catlin, 128 111. 556, 
21 N. E. 606, 15 Am. St. Rep. 147; Chafee v. Quidnick Co., 13 R. I. 
442 ; Schindelholz v. Cullum, 55 Fed. 885, 5 C. C. A. 293. 

The plaintiff in error contends that the court below erred in finding 
the settlement void on the ground of fraud and collusion between the 
parties who made it, for the reason that no such ground for impeach- 
ing it had been pleaded by the défendant in error. But there was 
no opportunity to plead such fraud and collusion, nor was there ne- 
cessity therefor. The action was brought upon the indebtedness as it 
appeared upon the books of the Construction Company. The plain- 
tiff in error answered alleging, not that there had been accord and 
satisfaction, but that notes had been given for the debt, and that the 
notes had been paid and canceled. It was proper to show, as the de- 
fendant in error did from the minutes of the board of trustées, not 
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only that the exécution and càncellation ofthe notes were fraudulent 
and coUusive, but that the whole transaction was prohibited. 
The judgment is affirmed. 



HARRINGTON v. AMERICAN TIE & LUMBRR CO. 
(Circuit Court of Appeals, Second Circuit February 14, 1911.) 

No. 198. 

ShIPPINO (§ 175*) — DeUUBBAGE— LlABILITY OF Chaktereb. 

A charter party requlred tlie charterer to pay demurrage for each and 
every day's détention by his default, and provided; "Charterers' steve- 
dore to be employed in loading and discbarging at not to exceed current 
rates." It was the master's duty to load the vessel. The charterer des- 
ignated a stevedore at the port of loading ; but on arrivai there, hy rea- 
son of a strike, he declined to load, and the charterers' agent notified the 
master that he waived the privilège of naming ihe stevedore. Hchl, that 
it was only a privilège, which imposed no duty on the charterer to fur- 
nlsh a stevedore, and he could not be charged with demurrage because 
of his failure to do so, where the cargo was ready. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 57^-574 ; Dec. 
Dig. I 175.* 

Demurrage, see notes to Harrison v. Smith, 14 C. 0. A. 657; Randall 
V. Sprague, 21 C O. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by J. R. Harrington against the American Tie & 
Ivumber Company. Decree for libelant, and respondent appeals. Re- 
versed. 

In October, ISOO, the respondent chartered from the libelant as master the 
schooner Gracie D. Buchanan for carrying railroad ties from Jacksonville, 
Fia., and other Southern points, to certain Northern points. The charter 
party contained, among others, the foUowing provisions: "And that for each 
and every day's détention by default of said party of the second part (the 
respondent) or agent, $100 per day, day by day, shall be paid by said party 
of the second part, or agent, to the said party of the flrst part, or agent. 
* * * Charterer's stevedore to be employed in loading and discbarging at 
not to exceed current rates." 

The charter party was signed at New York and the vessel went to Jackson- 
ville for her cargo. Before leavlng New York the libelant Vt-as informed by 
the respondent's officers that one Mason, a stevedore at Jacksonville, would 
load the vessel. The vessel arrived at Jacksonville, and the libelant reported 
to Mason on November 11, 1909. There was at the time a strike at Jackson- 
ville,. and Mason was unable to load the ship. On November 19th a supple- 
mental agreement was entered into whereln the respondent agreed to pay the 
cost of loading, which was to be done in the name of the master. It was stli>- 
ulated, however, that this agreement should not affiect the rights of the par- 
ties under the charter party. On November 22d, thé vessel began to load, and 
flnished on November 27th. 

The District Court awarded damages to the libelant npon the theory that 
the vessel should hâve completed loading on November 19th, and was entitled 
to demurrage for the time between that date and November 27th. 

•For other cases see same topic & | ntjmbek In Dec. & Am. Digs. 1907 to date, & Usp'r Indexes 
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Colby &'Goldbeck (W. F. Goldbeck and Edward D. Brown, of coun- 
sel), for appellânt. ^ ■. , , :. 

E. L,. Owen, for'appellee. ■ , 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The re- 
spondent was bound to pay deniurrage pnly on account of delay caused 
by its default. And as the cargo was ready any possible default must 
hâve had its basis in the clause in the charter party : "Charterer's. steve- 
dore to be employed in loading." In our opinion, however, this provi- 
sion did not impose upon the charterer any obligation either to furnish 
a stevedore or to load the vessel. It merely gave the charterer a priv- 
ilège or option which it might or might not exercise. If it did not ex- 
ercise it, the master was bound to do the loading. Anglo-African Co. 
v. Lamzed, h. R. 1 C. P. 229. 

It follows, then, that if the respondent had not designated a steve- 
dore, theré would hâve been no ground for claiming that it was in de- 
fault. , But the respondent did designate a stevedore who was unable 
to do the work. Did this put the respondent in default? We think 
not. In our view the respondent, by designating Mason, did not guar- 
antee that he would do the loading or that he could get men for the 
purpose. It was undoubtedly the duty of the libelant to employ Mason 
if he could and would do the work; but, when Mason was unable to 
attend to it, the libelant was then bound to bave the work otherwise 
done. It was the duty of the master to load the ship. It is true that 
he was required to employ the person named by the charterer if he 
were available. If he were not available, the master was not justified 
in claiming that the respondent was in default and in doing nothing. 
Even if the fact that the respondent attempted to avail itself of its priv- 
ilège of naming the stevedore justified the libelant, after the person 
designated declined to act, in awaiting further action upon the part of 
the respondent, we think it does not help the libelant hère. The weight 
of the testimony is that the respondent's agent told the libelant, very 
soon after his arrivai at Jacksonville, that the respondent waived its 
privilège. Clearly the respondent had the right to do this. By seek- 
ing to avail itself of its privilège, it did not irrevocably commit itself 
in the matter.- 

The decree of the District Court is reversed, with costs, and the 
cause is remanded, with instructions to dismiss the libel, with costs. 



THE E. A. PACKEK. 

(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 141. 

Coi-LisiON (§ 125*) — Action fob Damages— Sufficienct of Evidence— Ves- 
sel Lyino AT Dock. 

Evidence considered, and helâ insufflcient to sustain the burden of 
proof restlng on libelant to establish by a prépondérance of testimony 
bis allégation that an Injury received by his canal boat, lylng alongside 

•For other caees see same topic & § number in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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a dock at nigbt, with two scows outside of her, was caused by a coUisiou 
between the tow oî respondent tug and tlie outer scow; the testimoiiy 
teuding to show that the scow was struck at sueà a place that it could 
not hâve caused the injury complained of. 

[Ed. Note. — iFor other cases, see Collision, Dec. Dig. § 125.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Alfred A. Hunt, as owner of the canal boat 
Ruberta, against the steam tug E. A. Packer; the Goodwin Sand & 
Gravel Company, claimant. Decree for libelant, and claimant ap- 
peals. Reversed. 

This is a suit in admiralty, brought by the owner of the canal boat Ruberta 
to recover damages for injuries alleged to hâve been sustained by said vessel 
in June, 1909, while lying alongside a docli in the East River, New York, 
through the négligence of the steam tug E. A. Packer. At the time in ques- 
tion the Ruberta was alongside the dock headed upstream, and there were 
two scows, the Francis and the Peach, lying alongside of her ; the latter be- 
ing outside. The libelant contended that about midnight on said day the 
Packer towed another scow, the No. 130, into collision with the Peach, so 
that an up and down fender on the intermédiare scow, the Francis, was driv- 
en against the side of the Ruberta, breaking in several streaks near the 
stern, and doing the damage complained of . The District Court held the 
Packer liable for the injuries, and the claimant has appealed. 

Foley, Martin & Nelson (W. J. Martin and Frank A. Spencer, Jr., 
of counsel), for appellant. 

Hyland & Zabriskie (Nelson Zabriskie, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The burden of proof is upon the libelant to 
show that the injuries to the Ruberta were caused by some act or 
neglect of the Packer. This burden the libelant attempts to sustain by 
showing that the Ruberta was a new vessel ; that the Packer towed a 
scow into collision with the outside vessel, the Peach; that the day 
before this took place the Ruberta was uninjured; and that the morn- 
ing after she was found in an injured condition. There is also testi- 
mony to warrant the jfiinding that the Packer brought the scow into 
such violent collision with the Peach that men on the différent boats 
were awakened by the noise or shock. There is no testimony showing 
any other adéquate cause for the injury. If, then, it appeared that 
the blow received by the Peach was capable of causing the injury, the 
inf erence might be drawn that it did cause it, and, the décision of the 
District Court being based upon disputed facts, we should probably 
afifirm it. 

The difficulty, however, is that the testimony both on behalf of the 
libelant and of the claimant indicates that the blow received by the 
Peach could not bave caused the injury. It seems obvious that only 
a blow upon the downstream end of the Peach could hâve injured the 
downstream end of the Ruberta. A blow upon the upstream end of 
the Peach could not hâve forced the fender of the intermediate boat 
through the planks of the stern or downstream end of the Ruberta. 

•For othei cases see same toplc & S ndmbee in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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Now, there is nd substantial testimony in behalf of the libelant that 
the tow of ,the tug struck the downstream end of the Peach. It is 
true that the master of the Ruberta drew a sketch indicating a collision 
of that nature; but he was not on deck at the time when the colHsion 
took place, and his testimony is insuffîcient to show the correctness of 
his sketch. Moreover, this witness testified that when he came on 
deck, after the collision, to see what had happened, he looked forward. 
The witness Blount, called by the Ubelant, testified that the tow struck 
the front end of the Peach. It is true that there is some différence in 
the testimony as to which direction the Peach was headed ; but we 
think it clear, from Blount's testimony as a whole, that he meant that 
the tow struck the upstream end of the Peach. This is ail the testi- 
mony in behalf of the libelant upon this point. 

The testimony on the part of the claimant's witnesses is to the 
effect that the tow came in contact with the upstream end of the 
Peach only, although they claim that the tow did not strike the side of 
the Peach at ail, but that the corner of the Peach was brought, with- 
out doing damage, into contact with the forward port side of the tow. 

Upon the testimony it is impossible to say that the libelant has 
proved his case by a fair prépondérance of testimony. We cannot 
draw from the facts the inference that the blow which struck the 
Peach injured the Ruberta, when ail the testimony there is tends to 
show that the blow was struck at such a place that it could not hâve 
produced the in jury. Of course, the witnesses may be mistaken in 
this regard, or may not be testifying truthfully; but that does not 
help the libelant. He must recover through the strength of his own 
case, and not through the weakness of his opponent's. 

For thèse reasons we feel constrained to hold that the libelant has 
failed to establish that any act or neglect of the Packer caused the in- 
juries complained of. 

The decree of the District Court is reversed, with the costs of this 
court, and the cause remanded to the District Court, with instructions 
to dismiss the libel, without costs. 



THE KONIGIN LUISE. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 105. 

SlIIPPING (§ 132*)— LlABILlTY FOB INJUBT TO CABGO— EXCBPTIOTÎS IN BlLL OF 
LaDING— BUBDBN OF PeOOF. 

Where a slilpnient of olive oll In barrels from Smyrna to New York was 
made under a blU of ladlng containlng a clause that "the owner is not 
responsible for * • * leakage, breakage, land damage or any other 
Injury resultlng from the natural condition of the goods shlpped or tUeir 
deficlency of packlng not externally recognizabie," but also had a clause, 
"not accountable for leakage or breakage" stamped across It In large let- 
ters in différent colored ink, the latter clause prevails over the one in the 
printed form, and to recover from the vessel for a loss resultlng from 
leakage and breakage the shipper bas the burden of proof to show negli- 

*For otber cases see Éame toplc & J numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gence, which eannot be inferred from the faet alone that the loss was 
greatly In excess of the normal, especially where secondhand barrels 
were used, soine o( which had been patched. 

[Ed. Note. — For other cases, see Shipping, Cent. Wg. §§ 479-482; Dec. 
Dig. § 132.* 

Limitation of owner's liability, see note to The Longfellow, 45 O. C. A. 
387. 

Presumptions and burden of proof as to cause of loss or Injury to goods 
shipped by vesse], and diligence or négligence of carrier, see note to The 
Patria, 68 C. C. A. 398.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Oil Seeds Company against the steamship 
Konigin Luise and the North German Lloyd, owner. Decree for Hbel- 
ant (173 Fed. 811), and claimant appeals. Reversed. 

This cause cornes hère on appeal from a decree in favor of Hbelant 
in a suitbrought to recover the leaked out portion of a consignment of 
200 barrels of commercial oHve oil, shipped from Smyrna to New 
York, and the portion of the f reight covering the same. The libel is in 
rem against the steamship, and in personam against her owner. Under 
the bill of lading the oil was carried by the Therapia to Genoa, and 
there transhipped by the Konigin Luise to Hoboken. The North Ger- 
man Lloyd was the owner or operator of both ships. The opinion of 
the District Judge will be found in 173 Fed. 811. 

Choate & Larocque (N. Shipman, of counsel), for appellant. 
Wilcox & Green (Herbert Green, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The bill of lading acknowledges re- 
ceipt of the merchandise in Smyrna for transportation "in good con- 
dition and order externally." The libelant also ofïered proof of 
the condition of the barrels when shipped, which fully confirmed the 
statement in the bill of lading. It appeared, also, that although in 
apparently good condition, they were not new barrels, but a mixed 
lot of secondhand barrels, some of them having patches on the staves. 
It is usual, however, to ship oil from Levant ports in such bar- 
rels, the normal per cent, of leakage varying from 1% to SVèi de- 
pending somewhat upon the weather, There was no proof of bad 
stowage or mishandling. It is usual to stow such barrels six tiers high, 
but thèse were stowed in three tiers only. Upon arrivai it was found 
that about 36 of the barrels were empty, 29 showed a large percentage 
of loss, and with a few exceptions, ail of the others .showed a certain 
amount of loss, the total amount being greatly in excess of 51/2 pc 
cent. The empty or partly empty barrels showed broken staves, broken 
heads, loosened hoops, missing hoops, barrels squeezed out of shape, 
and similar damage, but nothing which might not easily be accounted 
for by the pressure of package against package, after a great réduc- 
tion of the contents through leakage had left a package less able to 
withstand such pressure. No barrel was gone or broken down, they 

*For otlieT caseï see same topic & { ntjmbeb in Dec. & Âm. Digs. 1907 to date, & Rep'T Indexes 
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ail lay in the tiers, and it was not till removal commenced that their 
condition became apparent. The, bill of lading is on a printed form 
(in German and French). containing a great many clauses. One of 
them reads as follows : 

"The owiier is not res])Oiisiblfi for * « • leakiise, breakage, laud dam- 
age or ai),v otlier Inlnr.v resultiug from tbe natural eonditlou of tbe goods 
shipped, or thelr defieiency of packing not externally recoguizable." 

Commenting on this clause the District Judge said : 

"If tbe exce])tiou were leakage and breakage only, It migbt be that tbe (lur- 
den of further proof on the niatter, if required. would be upon tbe libelaut, 
but, when such words of exception are qualifled as stated above, it becomes 
questionable If such be the case." 

He found for the libelant on the décision of this court in Doherr v. 
Houston, 128 Fed. 594, Gi C. C. A. 102, where the written exception 
was "not accountable for chafage or breakage to insufficiently pro- 
tected property," and we held that to avail of such exception the car- 
rier must show that the property n'as insufficiently protected. In the 
case at bar, however, the bill of lading contains a clause, stamped upon 
it in larger type and différent colored ink, thus making it more pronii- 
nent than any of the other conditions, and reading : 

"Not accountable for leakage or breakage." 

That clause prevails over the one referring to "leakage and break- 
age" in the printed form, and makes Doherr v. Houston inapplicable. 

We hâve then a case where ail that appears is that the leakage and 
breakage is greatly in excess of the ordinary percentage. A similar 
case was before us in The St. Quentin, 162 Fed. 883, 89 C. C. A. 573, 
where the District Judge held that, there being an exception of "beat, 
damage," proof of the carrier's négligence may "be furnished by the 
fact that the damage is so extraordinary that it could not hâve occur- 
red without négligence." Of this proposition it was said: 

"We are unable to concur witb the District Court In tbe conchislon that 
such négligence Is to be inferred from the fact that the condition of the shel- 
iac on the ship's arrivai showed that it must bave been subjected to a very 
nnusually high degree of beat. ïhat It was, and would in the nature of 
things, be subjected to a very high degree of beat on the voyage, especially 
through the Red Sea, is shown by proof. That a very large part of it fused 
and ran together, although stowed in a particularly well-ventilated part of the 
ship, migbt indicate eitber, as the District Judge Inferred, that the ventilating 
apparatus was not properly employed or that this particular lot of shellac 
was of a grade peculiarly susceptible to beat, and thus fusible at a tempéra- 
ture lower than that to which it would be exposed with ail proper attention 
to hatches and ventilators. Under the rule laid down in the cases cited 
(Transportation Company v. Downer, 11 Wall. 129 [20 L. Ed. 160] ; Tbe Patria, 
1.32 Fed. 972 [68 C. C. A. 397]), we cannot find that there was négligence of 
the ship, which would deprive it of the beueflt of the exception as to 'loss 
or damage from beat.' " 

To the same efïect is our décision in The Baralong, 173 Fed. 220, 
97 C. C. A. 24. 

The case at bar is distinguishable from The Folmina, 212 U. S. 354, 
29 Sup. Ct. 363, 53 L,. Ed. 5-1 ; In that case the exceptions relied on 
were "not liable for sweat" and "dangers and accidents of the seas 
excepted." Upon tbe record this court was not agreed as to the cause 
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of the damage, which conCededly was from water, two of lis finding 
that the water canje from the sea, and one that it came from précipita- 
tion of moisture produced by sweating of the cargo. The Fohnina, 
153 Fed. 364, 82 C. C. A. 440. There was much conflicting testimony, 
some of it highly scientific, on this point. When the question was 
certified by us to the Suprême Court, the fînding of the maiority was 
incorporated in the certificate, and that court was advised that the 
damage was from sea water. Its décision was of course based on that 
finding. It will be noted that there is no exception of "damage by sea 
v.-ater." Had there been such an exception there would hâve been no 
necessity for certifying the question, because the conceded fact that 
the damage was by water (either sea water or sweat ) would bave 
brought it specifically within one or other exception. But to bring 
sea-water damage within the exception "périls of the sea," it was 
necessary to go further and find that it was a péril of the sea, and not 
something else (such as négligence of some sort) which brought the 
sea water into contact with the cargo. Until the ship had shown that 
the présence of the sea water was due to a sea péril rather than to 
négligence, it would not be shown that the damage was within the 
language of the enumerated exception. The distinction has been re- 
]Deatedly pointed out. In The Lennox (D. C.) 90 Fed. 308, Judge 
Brown held that: 

"VVhere a loss arises from one of the excepted périls [In that case break- 
age] the shlp Is prima facle excused. and she can only be held llable upon 
affirmative proof that some négligence on her part was the efficient cause of 
the loss. * * * Conversely, where the loss is not by an exeei)ted péril, 
the carrier takes the risk of explaining the cause of damage and of provins 
it to be a sea péril. It is insufflci-înt for him to négative certain causes of 
loss; if on the whole the damage is unexplained, the ship in such case re- 
mains liable, because she has taken that risk." 

See, also, The Timor (Second Circuit) 67 Fed. 356, 46 C. C. A. 
412; The. Henry B. Hyde (Ninth Circuit) 90 Fed. 114, 33 C. C. A. 
534; The Patria (Second Circuit) 132 Fed. 971, 68 C. C. A. 397. 

In the case at bar the sole damage was concededly due to "leakage 
and breakage," a cause which is specifically excepted. Theref ore the 
ship is prima facie not liable, and we do not find in the proof sufficient 
to hold that there was négligence of the claimant and respondent, 
which wouM preclude it from relying on the exception. 

The decree is reversed, with costs of this appeal, and cause re- 
manded, with instructions to dismiss the hbel, with costs. 



GEORGE M. NEWHALL ENGINEERING CO., Limited, v. EGOLF et aL 

(Circuit Court of Appeals, Third Circuit. February 15, 1911.) 

No. 15 (1,382). 

Meciiasics' Liens (§ 168*) — Time of Taking Effect— Visible Commence- 
ment or WoBK ON THE Geound— "Commencement of a New Building." 
Under Act Pa. June 4, 1901 (P. L. 437) § 13. which provides that a me- 
chanic's lien, in case of an original construction, shall take effect "as of 
the date of the visible commencement upon the ground of the work of 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
185 F.— 31 
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buiiaing the structure or other Improvement," thé mère doing of half a 
day's work by a subcontractor in tearing down a part of a brick wall of 
a building left standing after a flre was net tbe visible "commencement of 
a new building," whieh would flx the date of tbe contractor's lien tbere- 
for, as against a mortgage taken several days after, and before any fur- 
ther work was done. 

[Ed. Note. — For other cases, see Mechauics' Liens, Cent. Dig. §§ 299, 
300 ; Dec. Dig. § 168.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1286, 1287.] 

Appeal from the Circuit Court of the United States for the Mid- 
dle District of Pennsylvania. 

Suit in equity by Pusey & Jones against the Pennsylvania Paper 
Mills. From a decree (173 Fed. 634) postponing its lien to that of 
S. G. Egolf and others, the George M. Newhall Engineering Company 
Limited, appeals. Affirmed. 

Sheldon Potter, Charles C. Norris, Jr., and Henry T. Dechert, for 
appellant. ; 

Samuel B. Price and Cole B. Price, for appellees. 

Before GRAY and LANNING, Circuit Judges, and HOLLAND, 
District Judge. 

HOLLAND, District Judge. This is a contest for priority between 
a mechanic's lien and a mortgage upon real estate of the Pennsylvania 
Paper Mills, sold in a bankruptcy proceeding. The court awarded 
priority to the mortgage, whereupon the mechanic's lien claimant, the 
Newhall Engineering Company, appealed to this court. The mort- 
gage was recorded June 89, 1904, and the lien was filed May 25, 
1905 ; but the appellant claims to antedate its lien to June 33, 1904, 
by virtue of the Pennsylvania mechanic's lien law of June 14, 1901 
(P. L. 437), the thirteenth section of which provides : 

"The lien of the claim shall take effect as of the date of the visible com- 
mencement upbn the ground of the work of building the structure or other 
improvement." 

The proofs show that a fire had destroyed part of a paper mill 
plant on the land in question, and the Newhall Company contracted 
to erect a pulp-grinding mill in part on the foundations of the burned 
building. They sublet part of the work to Gorrey, a brick 'mason and 
concrète man. On June 33d John Gorrey, a son of the contractor, 
went on the ground and worked half a day in tearing down a brick 
wall of the burned building. We give his testimony at length : 

"Q. Your father was the contractor for the building of the building of the 
pulp plant, was he not? A. Yes, sir. Q. What year did you go there to work? 
A. In 1904. Q. And what month? A. June. * * * Q. What day of the 
month? A. The 23d. * * * Q. Do you know, Mr. Gorrey, when the Penn- 
sylvania Paper Mills had the trenches dug for the soda pulp niills? A. I 
couldn't say just what day. Q. Dld you seè theni dug"? A. Yes, sir. Q. Were 
they dug before or after you went there? A. After. Q. Ton hâve testifled, 
Mr. Gorrey, that your father Contracted wlth the Pennsylvania Paper Mills 
to do some work there. Isn't it true that the first work your father did was 
to work around the metersî A. No. Q. What was the first work? A. He 
tore down the back part of the mill. Q. Of what material was the back part 

*For other caeea see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which he tore down composed? A. Brick. Q. He tore It down for the pur- 
pose of cleaning the brick? A. Yes. We used a part of the brick in the new 
building. » • * Q. Are you qulte sure, Mr. Gorrey, that your answer is 
accurate as to tlie flrst work that your father did there? That it was clean- 
ing up the back i)art of the mill? A. Tes, sir; that Is the first work he did— 
breaking down. Q. ïou cannot recollect that the flrst work he did there was 
to repair the walls under the meter? A. The flrst day we started there, we 
started to tear down the building and clean up the brick, and then the next 
day they started to work in the meter room. There were several jobs going 
at once." 

This comprises ail pertinent proof on the subject. It would there- 
fore seem that there is no évidence that the Newhall Company was 
under contract to tear down the old walls; second, that in tearing 
down the walls Gorrey would seem to hâve been working, not under 
his subcontract with the Newhall Company, but under a separate ar- 
rangement he made with the Pennsylvania Pulp Mills. But, assum- 
ing the half day's work in tearing dovra the old wall and cleaning off 
the brick was donc by the Newhall Company by Gorrey, its subcon- 
tractor, we are clear it was not "the visible commencement upon the 
ground of the work of building the structure or other improvement." 
The purpose of this requirement of the statute is clear. It is to put 
persons, incumbrancers, and purchasers on guard and inquiry. But 
the tearing down of an old wall left standing by a fire and the clean- 
ing of the bricks is an equi vocal act. It is commonly done after a fire 
simply to préserve the bricks or to level a toppling wall. It does not 
necessarily imply the building of a new structure. For aught that 
appears, Gorrey may hâve torn down this wall on his own account 
and for his own benefit; for the proof is he afterward used the 
cleaned brick in the new structure. To allow a half day's work of 
this kind to jeopardize the lien of a mortgage, on the ground that the 
mortgagee was bound to take notice thereof as the visible commence- 
ment of a building opération, would be unreasonable and out of ac- 
cord with everyday expérience. The burden is on the Newhall Com- 
pany of antedating its lien, and it cannot do it by an equivocal act 
of a few hours of tearing down work which is not necessarily, or even 
usually, an indication of the commencement of the work of building. 

In Pennock v. Hoover, 5 Rawle, 291, the Suprême Court of Pennsyl- 
vania, in passing on the mechanic's lien law of 1806 (4 Smith's Laws, 
p. 300), by which the lien attached "from the commencement of the 
building," said : 

"And the act of assembly of 1806 certainly contains nothing which in the 
slightest degree militâtes against wliat I thlnk may be safely eonsidered the 
universal understanding as to what constltutes the commencement of the 
building of a house, and that is the flrst labor done on the ground, which is 
made the foundatlon of the building, and to form part of the work suitable 
and necessary for its construction. Indeed, the act seems to require this con- 
struction in order to carry into effect the Intention of the Législature, which 
is the main thing to be attended to in expounding it." 

And in Parrish's Appeal, 83 Pa. 111: 

"It was decided in Pennock v. Hoover, 5 Eawle, 291, under the act of 17th 
of March, 1806, that the commencement of a building was the first work done 
on the ground for the foundatlon, as part of the work suitable and necessary* 
for Its construction." 
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Presumably with thèse judiciàl. constructions in view tlie Législa- 
ture passed the act hère in question, and in hne with that construc- 
tion we aréj'ùstified in holding thàt on June 39, 1904, vvhen the mort- 
gage in question was recorded, the Newh^U Company- had not made 
any "visible commencement upon the ground of the work of building 
thè structure." The tearing down of' the old wall had no relation to 
or connection with the substruçture pr superstructure of.the new build- 
ing. Accordingly its lien, entered May 25, 1905, was rightly postponed 
to that of the mortgage. This conclusion is supported by Mutual, etc., 
Co. V. Rowand, 26 N. J. Eq. 390 (affirmed in Jacobus v. Mutual Ben- 
efit L,ife Insurance Co., 27 N. J. Eq. 605), wherein it is said of the 
New Jersey stàtute: 

"The Législature Intended to maké the actual and vlsihlé commencement 
of the building notice to' ail who mlght propose elther to puréhaso or acquire 
liens upon the property. The commencement of actual opérations on the 
groupd f or the érection of a building Is constructlve notice to ail such persons 
of the claims whlch those who may. eontrlbute work or materials for the 
building may thereafter niakè a,galnst the property by virtue of the mechan- 
ie's lien law. * * * Tlie excavation for thé foundatlon Is the 'commence- 
ment of the building,' within the meaning of the law." 

And also by Brooks v. Lester, 36 Md. 70, where, in speaking of 
the words "commencement of the building" in the Maryland statute 
it is said : 

"What the law means by thèse terms Is sonie work and labor on the ground, 
the effects of whlch are apparent, easlly seen by everybody, such as beglnning 
to dig the foundatlon, or work of llke description^ whlch every one can readlly 
see and reeognize as the commencement of a building." 

This view of the case renders it unnecessary to pass on the ques- 
tions raised as to the sufficiency of the Newhall lien in other regards,^ 
and as to the effect of the waiver of priority of lien by the bondhold- 
ers in favor of the receiver's certifîcates. 

The decree of the court below is therefore affirmed. 



GILSON V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1011.) 

No. 1,800. 

Public Ijands (§ 120*) — Suit for Cancellation of Patent— Fraudulent 

HOMESTBAD ENTBY. 

Evidence that défendant induced another man, who was old, destitute, 
and décrépit, to make a homestead entry of land near hls own, pald the 
entry fées and for the relinquishment of a prlor entry, kept the entry- 
man in supplies untll the entry was commuted, furnished the money to 
pay:the commutation prlce, taking a mortgage therefor and possession 
of the land. and a deed as soon as patent was issued, and that the proof 
of Improvement and cultlvation on whlch the commutation was allowed 
was false, to défendants knowledge, is sufflclent to establlsh that the 
. entry was made for défendants henefit and was fraudulent, and to au- 
thorize the capcellatlon of the patent. 

[Ed. Note.— For other eases, see Public Lands, Cent. Dig. §§ 332-335 ; 
Dec. Dig. § 120.*] 

•For other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r InSexe» 
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Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Washington. 

Suit in equity by the United States against Silas A. Gilson. Decree 
for complainant, and défendant appeals. Affirmed. 

Frank A. Luse and Allen S. Davis, for appellant. 

Toseph B. Lindsley, U. S. Atty., and Charles A. MacMillan, Asst. 
U." S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, The United States brought a suit in 
equity to cancel a patent issued to one Daniel Landis for a tract of 
land subsequently conveyed by Landis to the appellant, on the grôund 
that Landis did not enter the land under the homestead law in good 
faith to acquire a homestead for himself, but acted as the instrument 
of Gilson, to acquire title for the latter's use and benefit. Landis made 
his entry under section 3389 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 1388), in November, 1899, and three years later he com- 
muted under section 3301 of the Revised Statutes (U. S. Comp. St. 
1901, p. 1406) and in July, 1903, he received a patent. On the day on 
which he made the commutation entry he gave a mortgage on the land 
to the appellant, and from that date ceased to live on the land. As 
soon as the patent issued, he conveyed the land to the appellant. There 
is convincing évidence in the record that for some time prior to the 
date of the commutation there had been an agreement and under- 
standing between Landis and the appellant whereby the latter was to 
hâve the land, and that in pursuance of that agreement the subsé- 
quent mortgage and conveyance were made. 

The trial court found that the évidence upon which the commuta- 
tion entry was allowed, consisting of the sworn statements of Landis 
and two witnesses, to the effect that the former had lived on the land 
and made improvements and had cultivated three acres three seasons. 
was false; that none of the land had been plowed, excepting during 
the third year, and that no crop theref rom was ever harvested ; that 
in fact Landis made only a prêteuse of settlement, and a showing of 
improving the land, and served as an instrument for acquiring the 
title for the use and benefit of the appellant. 

It is true there is no very spécifie testimony that an understanding 
between Landis and the appellant was had before the entry was made 
that the title was to be acquired for the latter. The appellant denied 
that there was any such understanding, and Landis was dead at the 
time when the testimony was taken ; but there were circumstancea and 
testimony clearly pointing to that conclusion, and we cannot say that 
they were insufficient to sustain the finding of the court below. Landis 
was past 70 years of âge, and was décrépit and destitute. . The ap- 
pellant sought him out, took him to the land and pointed it out to him, 
induced him to settle on it, and negotiated and paid for the relinquish- 
ment of a prior settlement thereon. He paid the fées incident to the 
entry, and the fées when final proof was made. There is évidence that 
he was cognizant of the nature and extent of the improvements and 
cultivation made by Landis, and that he was aware of the untruth of 
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the final proofs which were made of such settlement and cultivation. 
From the time of the entry Landis was engaged in doing light jobs 
of work for the appellant, whose house was but a quarter of a mile 
from the claim in question; but there was no agreement as to wages, 
and during the whole period of Landis' résidence on the land the ap- 
pellant fu'rnished him groceries and supplies, and small sums of money 
from time to time for his support, ail without any security for repay- 
ment. There was évidence of statements, made by Landis to others, 
to the efïect that he had entered the, land to obtain the same for the 
appellant, and not for himself . On the date of the commutation the 
appellant gave him $100, and he surrendered the possession. 

In view of ail thèse facts, we find no error in the conclusion, which 
the trial court reached, that the patent should be canceled, and it be- 
comes unnecessary to consider the questions of law suggested by the 
appellant, who urges that inasmuch as the final proof was not made 
under section 2391 (page 1390) but was made under section 2301 of 
the Revised Statutes, proof that the claimant had made an agreement 
before commutation to deed his land to another could not affect the 
validity of the title obtained from the United States, for the reason 
that section 2301 prescribes as requisite to commutation proof only 
that the entryman has made settlement, cultivation, and résidence for 
14 months, and does not require him to make oath that he has not 
alienated any portion of the land. 

The decree is affirmed. 



UNITED STATES v. BALTIMORE & OHIO R. CO. 

(Circuit Court of Appeals, Third Circuit. Marcli 1, 1611.) 

No. 54. 

Appeal and Ebbob (§ 694*) — Review— Insufficiency of Recobd. 

In an action by the United States agaiust a raîlroad company for vio- 
lation of the saf ety appliance laws, in' which the statement of claim con- 
tained a large nuniber of counts relating to différent cars, and the trial 
court grànted a compulsovy nonsult on the ground that there was not 
sufBcient évidence to sustaln a verdict on any count, its action will not 
be reversed by the appellate court, where the record is in such condition 
that it is unable to détermine what évidence applies to any partlcular 
car or count. 

[Ed. Note. — F!or other cases, see Appeal and Error, Cent Dig. § 2910 ; 
Dec. Dig. § 694.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by the United States against the Baltimore & Ohio Railroad 
Company. Judgment for défendant, and the United States bring er- 
ror. Affirmed. 

See, also, 176 Fed. 114. 

John H. Jordan, U. S. Atty., and Philip J. Doherty, Sp. Asst. U. S. 
Atty. 
Johns McCleave; for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

♦For other cases see same toplc & § numbeh lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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BUFFINGTON, Circuit Judge. This was an action brought by 
the United States against the Baltimore & Ohio Railroad Company to 
recover penalties for alleged violation of the safety appliance laws. 
The statement filed embraced 37 différent causes of action, of which 
a number were subsequently withdrawn, but leaving 22 for considéra- 
tion in this case. The trial consumed a week, and a large number of 
witnesses were examined. At the termination of the case the court 
granted a compulsory nonsuit, and subsequently ref used to take it off, 
saying : 

"Inasmuch, therefore, as the plaintlff did not offier évidence sufficient to 
sustaln a verdict npon any one of the several causes of action, the motion to 
take off the nonsuit must be refused." 

Each of the judges of this court separately, and ail of them jointly, 
hâve examined and discussed the voluminous testimony, and, owing 
to the way in which it was taken, we are unable to intelligently apply 
ît to the cars mentioned in the numerous counts. Nor are we aided 
in that respect by the briefs in a spécifie référence to testimony applica- 
ble to particular cars or particular counts. Under such conditions we 
are unable to détermine whether there was or was not évidence to go 
to the jury on particular counts, or, indeed, to ascertain with certainty 
the actual facts involved, ànd thus hâve an assured basis with référ- 
ence to which the statute could be construed. 

In the absence, therefore, of any satisfactory showing that the court 
below committed error in withdrawing the case from the jury, and 
without expressing any opinion as to the construction placed by it on 
the statutes, we affirm its action in refusing to take oiï the nonsuit. 



EÎXOHANGE MUT. LIFE INS. CO. v. WARSAW-WILKINSON CO. 
(Circuit Court of Appeals, Thlrd Circuit. September 12, 1910.) 

1. APPEAL AND EkKOK (§ 1192*) — DlSPOSITIOÏT OF CAUSE— EfFECT OF "PrOCE- 

DENDO." 

A procedendo is a writ from a hlgher to a lower court, directlng that 
the case be proeeeded with. It does not undertake to say what the dé- 
cision shall be, but merely that there sliall be one, and where there is a 
reversai the case Is thereupon taken up in the court below at the point 
where the erroneous judgment was rendered. 

[Ed. Note.^For other cases, see Appeal and Error, Cent Dig. § 4647; 
Dec. Dig. § 1192.* 

For other définitions, see Words and Phrases, vol. 6, p. 5631.] 

2. Appeal and Ebeob (| 1176*) — Disposition of Cause— Dibecting Judg- 

ment. 

An appellate court, on reversai of a Judgment, wlll not direct the judg- 
ment to be entered below, unless It cari thereby flnally dispose of the case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4588- 
4596 ; Dec. Dig. § 1176.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

*For other cases see same toplc A S ncmskii In Dec. &' Am. Digs. 1907 to date, & Rep'r Indexes 
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Action at law by the Warsaw-Wilkinson Company against the Ex- 
ehange Mutual Life Insurance Company. On motion to amend man- 
date in 181 Fed. 330. Denied. 

R. M. Schick and J. B. Boyer, for the motion. 

Before BUFFINGTON, Circuit Judge, and ARCHBALD and 
CROSS, District Judges. 

PER CURIAM. According to tlie mémorandum at tlie foot of the 
former opinion (181 Fed. 330), the judgment belovv was reversed. and 
a procedendo awarded. This order was appropriate to the case. 
Showell V. Barr, 228 Pa. 42, 76' Atl. 718. And there was nothing ob- 
scure about it. It merely remitted the case for further proceedings 
not inconsistent with what had been decided. Commonwealth v. Ma- 
gee, 224 Pa. 171, 73 Atl. 347. A procedendo is a writ from a higher 
to a lower court, directing that the case be proceeded with. It does 
not undertake to say what the décision shall be, but merely that there 
shall be one. 3 Black. Com. 109; Yates v. People, 6 Johns. (N. Y.) 
462; 2 Cromp. Prac. 433; 1 Fitzh. N. B. 153, 154, 240. And, where 
there is a reversai, the case is thereupon taken up in the court below 
at the point where the erroneous judgment was rendered. In the prés- 
ent instance the mandate in strictness should hâve amplified the mém- 
orandum, and not simply repeated it. The judgment being reversed, 
the case should hâve been remitted to the court below for further 
proceedings as to right and justice might pertain, consistent with the 
décision rendered, a not unfamiliar direction. Cf. Davis v. Railroad, 
217 U. S. 157, -30 Sup. Ct. 463, 54 E. Ed. 708, 27 L. R. A. (N. S.) 
823 ; McClellan v. Carland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 
762. 

A motion is made to amend the mandate, and hâve it déclare what 
shall be the resuit of the proceedings to be further taken ; that is to 
say, that the rule nisi for judgment for want of a sufficient afifidavit 
of défense should be restored and made absolute, and judgment be 
thereupon entered in favor of the plaintiff for the amount admitted 
to be due, with interest, and "a procedendo awarded as to the balance." 
If there was any uncertainty in the original direction that a proceden- 
do, eo noinine, be awarded, this only serves to repeat and continue it, 
and to avoid this we ought, in consistency, to go on and tell the court 
what should be donc afterwards. But this is neither wise nor best 
as to any of it. Authority may exist, in reversing a judgment, to di- 
rect that some other one be rendered, and there may be cases which 
call for it. Rev. St. § 701 ; Act March 3, 1891, c. 517, § 11, 26 Stat. 
829 (U. S. Comp. St. 1901, p. 552). Nor is there much doubt hère as 
to what is likely to be the resuit with respect to the part of the plain- 
tififs' claim that is not controverted. But the cases in which the ap- 
pellate court may dictate the judgment are those where final disposi- 
tion may be so made of theni. And the judgment hère is not of that 
character. The case has got to go back as to a part of the controversy, 
and it is best, therefore, that it should gO back as to ail of it. 

The only question before the court, at the argument, was the validity 
of the judgment which had been entered in the court below, and not 
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some other which might hâve been; and, in réversing, the judgment 
hère is properly confined to that. It might be that no harm would 
resuit, in the présent instance, in controlling the proceedings to the 
extent asked for. But the précèdent is not a good one, and we cannot 
tell the effect it might hâve on others. The plaintiffs can get ail the 
relief that they are entitled to in the court below, without moving this 
court, and to that they should be remitted. 

The motion to amend the mandate is refused, except that the case 
will be directed to be sent back for further proceedings not inconsistent 
with the opinion previously rendered. 



POSTAL TELEGRAPH-CABLE CO. v. BOX.t 

(Circuit Court of Appeals, Fîfth Circuit. March 7, 1911.) 

No. 2,019. 

Tbial (§ 252*) — Instructions — Inapplicabilitt to Evidence. 

An instruction whlch assumes, contrary to the fact, that the parties to 
a contract had adopted the telegraph as a means of communication in 
référence to the contract, is properly refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

Action by C. B. Box against the Postal Telegraph-Cable Company. 
There was a judgment for plaintifif, and défendant brings error. Af- 
firmed. 

D. A. Scott, E. D. Saunders, Wm. C. Dufour, H. G. Dufour, and 
Henry Mooney, for plaintifif in error. 
James Stone and T. B. Watkins, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The rulings of the Circuit Court con- 
formed to the opinion of this court vi^hen the case was hère before. 
Box v. Postal Telegraph-Cable Ce, 165 Fed. 138, 91 C. C. A. 172, 28 
L. R. A. (N. S.) 566. 

The only new question raised is the assignment that the trial court 
erred in refusing to give the following charge: 

"I charge you, gentlemen of the jury, that where the telegraph Is adopted 
as a médium of communication between parties contemplating a contract, the 
time when the telegram Is deposited In the telegraph office, or delivered to 
the telegraph company for transmission, Is the time f rom which the comple- 
tion of the contract dates. And this rule as to acceptance applieà, even 
though the telegram of acceptance does not reach the proposer." 

Whether the charge states a correct légal proposition need not be 
considered, because the record shows affirmatively and without con- 
fiict that the parties to the contract did not adopt the telegraph as a 
médium of communication between them. When the option was 
signed, the parties were together. When Box telegraphed Brewer, 

*For otber cases see same topic & S ndmbsb In Dec. & Am. DIgs. 1.907 to date, & Rep'r Indexes 
t Rehearing denled April 4, 1911. 
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asking for an extension of the option, Brewer replied over the Cum- 
berland téléphone refusing the extension, and saying, in eiifect, that 
unless he had notice, by 12 o'clock that night, that the option was ac- 
cepted, he would not sell. Brewer did nothing to indicate that he had 
adopted the telegraph as a médium of communication in référence to 
the contract. The charge was properly refused, if for no other rea- 
son, because it assumes, contrary to the fact, that the parties to the 
contract had adopted the telegraph as a means of communication in 
référence to the contract. 

The judgment of the Circuit Court is affirmed. 



WHALEN et al. v. WESTERN ASSUR. CO. OF TORONTO. 
(Circuit Court of Appeals, Second Circuit February 14, 1911.) 

No. 162. 

1. Insubance (§ 535*) — Makine Insurance— Notice ci' Loss— Neobssitt. 

A provision of an insurance poliey on a vessel that, in case of any loss 
or ïnisfortune to ttie vessel, prompt notice of ttie disaster should be glveii 
to the insurer, and that a failure to give such notice should relleve it 
from liability therefor, is valid and enforceable, and it is immaCerial 
whether or not such notice would hâve been of beneflt to the insurer. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 1322 ; Dec. 
Dig. § 535.*] 

2. INSUBANCE (§ 539*) — Mabine Insuéance— Notice of Loss— "Pbompt No- 

tice." 

A poliey of Insurance on a canal boat provided that, "in case of any 
loss or mlsfortune" to the vessel, "prompt notice of the disaster" should 
be given to the insured, and that a failure to give such notice should re- 
lieve it from any liability therefor. Held, that notice given nearly a 
month after the boat sank was not "prompt" withln such requireiuent 
and avolded the poliey; nb reason appearing why the owner could not 
hâve given such notice at once. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 132S-1.336; 
Dec. Dig. § 539.* 

For other définitions, see Words and Phrases, vol. 6, p. 5683; vol. 8, 
p. TT67.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by Andrew Whalen and Orsen W. Sheldon against 
the Western Assurance Company of Toronto. Decree for libelants, 
and défendant appeals. Reversed. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, holding respondent liable as in- 
surer for the aileged total loss of the canal boat W. J. Eaton. The 
suit was brought upon a canal-hull poliey issued July 15, 1907, by 
respondent' through its agent at Whitehall, N. Y., covering the Eaton 
against marine périls and fires and containing the usual sue and labor 
clause, with provision for survey, warranty of seaworthiness, and pro- 
vision against abandonment except iiï casé of actual total loss. 

*For other cases see aamè toplc & § numbeà In Dec. & Am. Dlgs. 1907 toi date, & Kep'r Indexes 
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CaTpenter & Parle (J. E. Carpenter, of counsel), for appellant. 
Hyland & Zabriskie (Nelson Zabriskie, of counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The sole défense relied upon hère is 
based on the following clause of the policy : 

"And in case of any ioss or misfortune It shall be lawful and necessary to 
and for the assured, his or their agents, factors, servants and assigns, to give 
to the assurers prompt notice of the disaster, and a failure to do so wlll ren- 
der the assurers free from any liability for Ioss or damage under this policy." 

The facts relevant to this défense are as follows : Whalen, the 
owner of the beat, lived at Whitehall. At the close of the season of 
1907, about the middle of November, he laid her up in a cove near 
Burlington on Lake Champlain, where other boats were laid up, ail 
under the charge of a ship carpenter named Pashby who lived in the 
vicinity. During the winter, as the température changed, the cove 
froze over or thawèd out. There is testimony that as late as March 
19, 1908, the boat was apparently in good condition, but soon after 
she began to leak, and, although Pashby and others worked the pump 
on her, the water kept gaining, and he saw that he could not keep her 
up, whereupon he wrote to Whalen that the boat was sinking. Pash- 
by says that Whalen repHed that it was impossible for him to come, 
and to do the best he could. He could accomplish nothing, and three 
or four days later she sank. This date is fixed as March 29th. Other 
letters were written to Whalen after she sank. On April 7th or 8th 
he arrived at the cove and saw the Eaton. He procured men, hand 
pumps, and ropes, began pumping about the 14th or 15th, and worked 
for several days trying to raise her, but without success., Towards 
the end of April he abandoned thèse efforts and secured another boat 
in the cove which he piimped out and took to Benson, a place about 
10 miles north of Whitehall, where he loaded her with lumber for 
New York ; finished loading about the Ist of May, and reached White- 
hall from Benson pretty close to the first boat on the opening of navi- 
gation, 9th or lOth of May. Until he had brought this other boat down 
to Benson, he had sent no word of what had happened to Bascom or 
to any one else representing the company. There is a controversy as 
to the date when he did inform Bascom of the situation. Libelant in 
one place says it was about April 37th. Elsewhere he gives it as six 
or seven or eight days before he arrived at Whitehall with his boat, 
which would make it some time between the Ist and 3d of May. Bas- 
com testified that the interview did not take place until some time be- 
tween May 15tK and 22d. We are inclined to think the latter state- 
ment is more accurate. Libelant seems to be quite uncertain as to ail 
the dates he gives; but it is unnecessary to décide which witness is 
right in that particular. Fixing the date most fâvorably for libelant, 
three weeks elapsed after he knew the boat had sunk in the ice be- 
fore he gave notice of the disaster, either by mail, telegraph, téléphone, 
or word of mouth, although Whitehall, where Bascom was located, 
was but 90 miles away, easily reached by mail or telegraph. 

The two men do not agrée as to détails of the conversation between 
them when libelant informed Bascom that the boat was sunk and he 
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had tried uhsuccessfully to raise her, but they do agrée that the latter 
said the compàhy was not liable and would not pay the loss. 

Libelant contends that because of déniai of HabiHty on the part of the 
Company it was not incumbent upon the assured to give the notice re- 
■ quired by the clause above quoted. But the case upon which he main- 
ly rehes (Knickerbocker Life Ins. Co. v. Pendleton, 112 U. S. 696, 5 
Sup. Ct. 314, 28 L. Ed. 866) held merely that déniai of liability waives 
the giving of the formai proof of loss which the policy provided for. 
The court approved of a charge of the trial judge, which instructed 
the jury: 

"As to tlie proof ot loss not being flled, It is coiiceded notice of the death 
was given. If, when that was done, the agents of the company repudiated 
ail liability and Informed the parties that the policy had lapsed, then no proof 
of loss was required by them, and the failure to flle it cannot alter the case." 

Other cases cited on the brief are to the same effect. In Knicker- 
bocker Life Ins. Co. v. Schneider, 131 U. S. Append. clxxii, 35 L. 
Ed. 694, the pleadings were found to raise no direct issue upon the 
fact of' notice and proof. But the clause now under considération 
does not deal with the proof of loss. Elsewhere in the policy it is pro- 
vided that losses shall be payable 60 days after proofs of loss or dam- 
age shall be presented to the office of the company. The clause above 
quoted requires prompt notice of any disaster to be given to the assur- 
ers, presumably that they may hâve an opportunity promptly to inves- 
tigate or to render assistance. It is plainly expressed in unambiguous 
language, is part of the contract which both sides expressly agreed to, 
and may not be construed so as to eliminate it upon any spéculation as 
to whether the assurers might hâve been able to accomplish anything 
if prompf notice had been given to them. 

"Coutraets of Insurance are contracta of indemnity upon the terms and 
conditions specified in the policy, embodying the agreement of the parties. 
If the iusured cannot bring hlmself wlthin the conditions of the policy, he is 
not entitled to recover for the loss. It Is linmaterial to consider the reasons 
for the conditions or provisions on which the contract is made to termlnate, 
or any other provision of the policy which bas been accepted and agreed 
upon. It is enough that the parties bave made certain terms, conditions on 
which the contract shall continue or termlnate. The courts may not make a 
contract for the parties. Their functlon and duty cousists simply in enf orcing 
and carrying out the oue actually made." Impérial Ins. Co. v. Coos County, 
151 U. S. 452, 14 Sup. Ct. .379, 38 L. Ed. 231. 

The onl}' remaining question is whether the notice was given prompt- 
ly; that is, within a reasonable time and with due diligence under ail 
the circumstances of the case. When libelant was advised by Pashby 
that his boat was leaking and could not be kept afloat and, a few days 
later, that she had actually sunk, he was at Whitehall where respond- 
ent's agent was located. When he saw with his own eyes that she was 
sunk in the ice, he was near Burlington. A notice given to the agent 
in Whitehall three weeks later can hardly be called "prompt." There 
is no force in the suggestion that he waited in order to find out liow 
great the loss would probably be before sending word to Bascom. 
The clause is not confined to definitely ascertained loss ; it requires 
that "in case of any loss or misfortune" prompt notice shall be given 
"of the disaster." Certainïy her sinking where she did at that season 
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of the year was a "misfortune" and a "disaster" the moment it oc- 
curred, and the contract expressly stipulated that of such the assured 
should be promptly notified. There are cases where the circumstanc- 
es were such as to induce a Hberal construction of the word "prompt" 
orits équivalent; but \ve find no such circumstances in this case and are 
referred to no authority which sustains hbelant's contention. Refer- 
ring to those cited on the brief, in Solomon v. Continental Fire In- 
surance Co., 160 N. Y, 595, 55 N. E. 279, 46 L. R. A. 683, 73 Am. 
St. Rep. 707, the plaintiflf was an assignée of the parties originally in- 
sured and obtained neither the policy nor any information that notice 
of loss was required by its provisions until about 50 days after the 
fire. The défendant was apprised of the destruction of the building 
and its contents upon the morning of the fire through a printed no- 
tice left with it by the committee of the fire patrol. This notice dis- 
closed that the entire building was destroyed. The first intimation 
Bascom received that the boat had met with misfortune was when he 
had his interview with Whalen three weeks or more after the disaster. 
Cox V. Vermont Central R. R. Co., 170 Mass. 139, 49 N. E. 97, was 
an action against a common carrier, which had to show that its require- 
ment as to notice was a just and reasonable one. Heilbrunn v. Ger- 
mania Ins. Co. (First Dept.; October, 1910) 140 App. Div. 557, 125 
N. Y. Supp. 374, the action was by an assignée of a mortgagee, and 
the policy expressly provided that it should not be invalidated by any 
neglect of the mortgagor. In Bennett v. Lycoming Co. Mutual Ins. 
Co., 67 N. Y. 274, notice was given to an agent of the insurer a day 
or so after the fire. Paltrovitch v. P. Ins. Co., 143 N. Y. 73, 37 N. 
E. 639, 35 E. R. A. 198, deals with proofs of loss, where the technical 
point was raised that they were not taken before a notary who lived 
nearest to the premises. In Fisher v. Crescent Ins. Co. (C. C.) 33 Fed- 
544, notice was given to local agents the morning after the fire. In 
Cashau v. N. W. National Ins. Co., 5 Biss. 476, Fed. Cas. No. 3,499, 
proofs of loss were accepted without objection which was held to be 
a waiver. 

We conclude that libelant has failed to show compHance with an es- 
sential condition of the contract and cannot recover thereon. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to dismiss the libel, with costs. 



IIARRINGTON et al. v. ATLANTIC & PACIFIC TELEGRAPH CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 94. 

Courts (§ 290*) — Jurisdiction of Fédéral Coubts— Suit Arising Undek 
Patent Laws. 

A blll in a fédéral Circuit Court alleged that coiuphiinauts, who were 
owners of certain patents, and pending applications for patents, assigned 
the same In trust to one of the défendants, to be by him assigned to de- 
fendant telegraph Company in exchange for shsires of its stock; that its 
codefendant wrongfully assigned the patents to it ; that it refused to 

•For other cases see same toplc & § numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Issue the stock, but retalued the assignments and vvas using the Inven- 
tions. The bill prayed that the assignments be declared Inoperatlve, and 
for a reconveyance of the patents, and also for an injunction and accôunt- 
Ing for infrlngement against the telegraph company. That company in 
its answer claimed ownersbip of the patents by virtue of the assign- 
ments. Held, that the suit could not be maintained as one for Infringe- 
ment, under the patent laws, until the alleged fraudulent assignments 
had bëen set aslde in equity, and title to the patents, either légal or éq- 
uitable, vested in complainants, and that, it being admitted that the 
requisite diversity of citizenship did not exlst betvveen the parties, the 
court was without jurisdiction to grant such relief. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 832; Dec. Dig. § 
290,»1 ' 

Appeal frotn the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by George Harrington and Thomas A. Edison against 
the Atlantic & Pacific T.elegraph Company and Jay Gould. Decree 
for complainants, and both; parties appeal. Reversed. . ; 

Appeal by both parties f rom a final decree awarding to the complain- 
ants âiè sum of $1, as damages for inf ringehient. The case is reported 
iliMS Fedi 339. 

See, also, IWFed. 1022. 

. Alton B. Parker, for complainants. 
Rush, Tàggàrt, for défendants. 

Bef ore COXE, WARD, and NOYES, Circuit Judges. 

WARD, Cii-cuit Judge. The bilî, filed May, 1876, allèges that 
Thonias A. Edison, a citizen of New Jersey, tnade certain inventions in 
automatic télegraphy and also in duplex and quadruplex telegraphy, 
and that the complainants George Harrington, a citizen of the District 
of Columbia, and Edison, were joint owners of the patents and of the 
applications for patents therefor; that December 30, 1874, the com- 
plainants, with the défendant Jay Gould, a citizen of the state of New 
York, agreed to co-operate in bringihg àbout an arrangement with the 
défendant Telegraph Company, which was controlled by Gould, the 
material feature of which was that the complainants were to transfer 
to the Telegraph Company the af oresaid inventions in considération oî 
31,800 shares of its capital stock; that assignments were made by the 
complainants of the inventions in automatic telegraphy and the pat- 
ents and applications for patents therefor to Gould April 9, 1875, and 
for the duplex and quadruplex inventions January 11, 1875 ; that thèse 
transfers were made to Gould as trustée for the sole purpose of carry- 
ing out the proposed agreement and were to be assigned by him to the 
Telegraph Company only upon receiving the stock considération af ore- 
said, but that he wrongfully and prematurely (assuming that the ar- 
rangement would be carried out), and without receiving the said consid- 
ération, made assignments of ail that he took under both deeds to the 
Telegraph Company, which had full notice of the foregoing facts. It 
is further alleged that the proposed arrangement f ell through, that the 
Telegraph Company refused to pay the considération, and, though no- 
tified by the complainants that the transfers were for that reason in- 

'For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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operative and that it should cease to use the inventions, continued to 
use them fraudulently, claiming them to be their own property and 
tiie défendant Gould, though notified to return the assignments of Jan- 
tiary 11 and April 9, 1875, to be canceled, bas not donc se. 

The prayer of the bill is that the Telegraph Company be enjoined 
f rom using the inventions and required to account for profits and dam- 
ages resulting from its infringement, and that the assignments to the 
défendant Gould and from the défendant Gould to the Telegraph 
Company be declared inoperative and of no efïect, and that Gould and 
the Telegraph Company be required to transfer whatever title to the 
said patents and inventions they hâve to the complainants or release ail 
daims thereto to them. 

It will be observed that no relief whatever is asked against Gould 
except that the transfers to him be declared inoperative, and that he be 
required to return the same, and no claim is made for the considéra- 
tion of the transfers, but only for profits and damages resulting from 
the infringement by the Telegraph Company. Gould is not charged 
with fraud or with conf ederacy with the Telegraph Company by virtue 
of his assignments to it any more than Harringtoii is by virtue of his 
assignments to Gould. Article 42 of the bill is as f oUows : 

"42. That the sald George Harrlngton and the said Jay Gould hâve always 
recognized and admitted sald trust and the aforesatd rlghts of the sald J. C. 
Reiff and his sald associâtes, who furnished nearly ail the funds reçtulred for 
the taking eut of the said patents and the testing of the said Inventions as 
aforesaid ; but the défendants the Atlantic & Pacific Telegraph Company hâve 
falsely assumed that the said Gould and Harrlngton consplred together to 
cheat and defraud the eestui qui trust of the said Harrlngton by an absolute 
transfer from said Harrlngton to said Gould of the property held as afore- 
said in trust by the said Harrlngton ; and that such transfer was to be made 
wlthout the payment of any considération, for the benefit of the sald Edison 
and others, the eestui qui trust, aforesaid. And the Atlantic & Pacifie Tele- 
graph Company bave falsely assumed that although they had, through their 
said agent, Jay Gould, and othervfise, full notice of the said trust, they can 
defeat it and defraud the said inventer and patentée and the other parties In- 
terested as aforesaid, by taking an asslgnment from sald Gould." 

When we come to the answers, we find that the Refendant Gould 
dénies that he uses or has ever used the inventions or that he was 
guilty of any fraud in connection therewith, although none was 
charged against him in the bill, and that the Telegraph Company rais- 
ing no question as to the validity of the patents or of its use of them 
resolutely stands upon its right to what it asserts it purchased bona fide 
and for value from the défendant Gould, who purchased from the 
complainants. 

It will thus be seen that the complainants on the face of their own 
assignments hâve neither any légal nor any équitable title to the pat- 
ents and inventions said to be infringed by the Telegraph Company, 
and that no question of patent law is raised nor any question as to the 
construction of the documents admitted to hâve been executed. The 
claim of the complainants is in absolute contracRction of their own 
assignments, and dépends upon their proving that the Telegraph Com- 
pany was to enjoy what it received from them through Gôuld only 
upon delivering to the complainants or to Gould' for them 31,800 shares 
of its capital stock. Suit may be brought in equity upon an équitable 
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title to a patent, but thesê assignments must be set aside betore the 
complainants are shown to hâve an équitable title or to bave any stand- 
ing; whatever to treat the Telegraph Company as an infringer. 

It is true that the bill prays for aninjunction and accounting and 
darna'ges bècause of the infringement by the Telegraph Company, but, 
before that question can be reached, the preliminary and essential re- 
lief prayed for, viz., that the assignments be set aside on principles of 
equity must be granted. 

The course of the cause has been most extraordinary. The bill was 
filed in May, 1876. The complainants began to take proofs in Qctober, 
1879, ànd stopped in November, 1880. In December, 1893, the de- 
fendant Gould died, and in December, 1895, the suit was revived 
against his executors. In August, 1904, the complainants put the cause 
oh the calendar for trial. The défendants then obtained leave to take 
testimony within 90 days from February 28, 1905, and the cause was 
heard May 15, 1905, 29 years after the bill was filed. 

The défendants first raised the objection to the jurisdiction in 
March, 1905, by asking leave to file a plea to the effect that the com- 
plainant Harrington was a résident and citizen of the District of Co- 
lumbia, which was denied, and after the interlocutory decree on the 
merits in December, 1906, they applied for leave to file an amended 
and supplemental answer raising the same question, which was also 
denied. Still the jurisdiction of the Circuit Court of the United States 
is statutory and limited, and it behooves a plaintif! who proceeds there 
or whose cause is removed there to see that the jurisdiction is com- 
plète, else everything thereafter donc may be nugatory. , Section 5 of 
the act of March 3, 1875, makes it the duty of the court, if it appears 
at any time that the controversy is not properly within its jurisdiction, 
to proceed no further therein, but to dismiss the suit or remand it with 
such ôrder as to costs as shall be just. Mr. Justice Brown said on this 
point in Excelsior Co. v. Pacific Bridge Co., 185 U. S. 282, at page 
287, 32 Sup. Ct. 681, at page 683 (46 L. Ed. 910) : 

''Now, as the blU in tbis case diffiers from an ordinary bill for infringe- 
ment oply in tbe fact tbat thé suit Is by a licensee against t\v6 défendants, 
one of whom is the lleensor and owner of the patent, and tbe lieense is set 
tortb only for the purpose of sbowiug title, tbere would be no dlfficulty what- 
ever in sustaining it, were it not for the qu^tion whetlier we are not also 
hound to consider the avermerits of the arfswer. We think this dlfficulty i» 
practically settled by a référence to section^ o of tbe jurisdictional statute of 
1875 (18 Stat. 470, 472 [XJ. S. Comp. St. 1901, p.' 511]), which provides 'that if, 
in any suit copjmenced in a Circuit Court, * * * it shall appear to tbe 
satisfaction of the said Circuit Court, at any time after such suit bas been 
hrought, * • * that such suit does not really and substantially involve 
a dispute ot controversy properly witbin tbe jurisdiction of said Circuit 
Court, * * * tbe said Circuit Court shall proceed no further therein, but 
shall dlsmiss the suit,' etc. While it seems reasonable to say that a juris- 
diction ouçe acqùired by tbe filiug of a proper bill ought not to be tàken away- 
by àny subsec(ùerit pleading, tbe statute is peremptory In tbls particular, and 
requires fbe court to dismiss the case whenever at any time It shall appear 
that its jurisdiotioii has been Improperly Invoked. Wé are by no means witb- 
out autborityiupon this question. In Robinson v. Andersen, 121 U. S. 522 [7 
Sup. Ct. 1011, 30 L. Ed. 1021], it was held that when it appeared, after ail the 
plèadirigs wel*filed, tbat the averments ili the déclaration which alone gave 
the court jurladîetiori, were immaterial and ihade for the purpose of creating 
a case cognlzablefbytihç court, it was the duty of the. Circuit Court to dis- 
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miss the Mil for want of jurisdiction. Said llie Chlef Justice: 'Even If the 
complaint, standing by itself, made out a case of .lurisdiction, wliich we do 
not décide, it was taken avvay as soon as tbe answers were in, because, if 
there was jurisdiction at ail, it was by reasou of tbe averuieuts in tbe eoui- 
yiaint as to wliat the défenses against the title of tbe plaintiffs would he. 
and thèse were of no avail as soon as the answers were filed. and it was niade 
to appear tbat no sucb défenses were relied on.' In Williams v. Nottawa. 
104 U. S. 209 [26 Iv. Ed. 719], tbls court went so far as to disniiss a case in 
which judgment bad been rendered for tbe iilaiutiff in tbe Circuit Court, be- 
cause it appeai-ed froni the testimony of tbe phiintiff tbat certain bonds were 
put In bis hands for collection In which lie had no real interest. It was beld 
tbat it w-as the duty of the Circuit Court on its own motion, as soon as tbe 
évidence was in and the collusive cbaracter of the case showu, to stop ail fur- 
ther proceedlnss and disniiss the suit, the Chlef Justice further remarkiiiK 
that this proviso of the. act of 1875 was a salutary one, and tbat it was the 
duty of the Circuit Courts to exercise their power under it in proper cases. 
See. also, Wetmore v. Rymer, 169 TI. S. Ur, {18 Sup. Ct. 293. 42 L. Ed. 6821 : 
Morris v. Gilmer, 129 U. S. .315 [9 Sup. Ct. 289. ?,2 L. Ed. 690]; Lake County 
Commlssioners v. Dudley, 173 U. S. 243 [19 Sup. Ct. 398, 43 L. Ed. 684]." 

This court upon appeal remanded a case, though the objection as to 
citizenship had not been taken by either party. Newcomb v. Burbank 
(C. C. A.) 181 Fed. 334. 

The Circuit Court having no jurisdiction of the parties because of 
citizenship (Hooe v. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. 
Ed. 1049), the question in the case is whether the cause is one aris- 
ing under the patent laws of which the court has jurisdiction with- 
out référence to citizenship of the parties under section 629, subd. 
9, and section 711, subd. 5, of the U. S. Rev. Stat. (U. S. Comp. 
St. 1901, pp. 504, 578). We find it very difficult to say that the bill is 
one for infringement under the patent laws in view of Wilson v. Sand- 
ford, 10 How. 99, 13 L. Ed. 344, and Hartell v. Tilghman, 99 U. S. 
547, 25 L,. Ed. 357. In the former case the complainants prayed that 
a license be set aside and that the défendant be enjoined from in- 
fringing, and in the latter the complainant prayed for an injunction 
and account, stating that he had canceled a license theretofore granted 
to the défendant. In both cases the court hekl that there was no juris- 
diction, and this apparently on the ground that the licenses must be 

, first set aside on équitable principles, which because the amourit in- 
volved in the fir.st case was less than $2,000 and of the lack of the 
proper diversity of citizenship in the second the Circuit Court could 
not do. 

In this case the complainants granted not merely a license under 
patents, but the patents and inventions themselves and no injunction 
or decree for an accounting could go against the défendant Telegraph 
Company until the assignments which on their face fully authorize it 
to^tlse the inventions are set aside on équitable principles. Thèse cases 
also 'show that the rriere f act that the bill allèges infringement and asks 
for an injunction and accounting is not enough to establish the jurisdic- 
tion of the Circuit Court. 

, The judge of the Circuit Court, in coming to an opposite conclusion 
(143 Fed. 329, 336), said: 

y "Having stated the essentiàl faets apd my conclusions thereon, i côme again 
to the principal objection irlslsted on by eoùnsel for the défendants. As al- 
ifeady; atated; the question of jurisdiction dépends iipon whether this suit 
185 F— 32 
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arlses under the patent laws, or whether the Issues merely Involve the viola- 
tion of coniraetual obligations. In the view I take of thls controversy, the 
udjudlcatlons clted by défendants to sustaln this point are of doubtful appli- 
cation. The cases to whleh attention Is directed were chiefly concerned wlth 
contract rlghts. See Wllson v. Sandf ord, 10 How. 99 [13 L. Ed. 344] ; Har- 
tell v. TUghman, 99 U. S. 547 [25 I* Ed. 357] ; Albright v. Teas, 106 U. S. 
613 [1 Sup. Ot. 550, 27 I.. Ed. 295]. And In Whlte v. Rankln, 144 U. S. 629 
[12 Sup. et. 768, 36 L. Ed. 569], the distinction between such cases and those 
whereln the Infrlngement Is of the essence of the bill Is clearly polnted out. 
That the défendant corporation operated the autonaatlc System and the prop- 
ertles in question under a subslsting contract Is not clalmed by complalnants. 
The gravamen of the bill is based, apparently, upon the wrongful and fraud- 
ulent appropriation by the défendants of their patents. True, the prayer for 
relief, among other thlngs, embodies a request that the défendants be decreed 
to reconvey to complalnants their title; but thls request for relief is collat- 
éral to the primary relief demanded. Atherton Machine Oo. v. Atwood-Mor- 
rison Co., supra [102 Fed. 949, 43 0. C. A. 72] ; Littlefleld v. Perry, supra [21 
Wall. 205] ;i Excelsior Wooden Pipe Co. v. Pacific Bridge Co., supra [185 U. 
S. 282, 22 Sup. et. 681, 46 L. Ed. 910]. If in this case the bill stated a sub- 
eisting contract, which in equlty could be set aside because of fraud or other 
sufllclent causes, a différent question would be presented." 

We do not think the authorities sustain the conclusion. In Little- 
field V. Perry, 21 Wall. 305, 22 L. Ed. 577, the complainant was as- 
signée of an exclusive right under the patent for New York and Con- 
necticut, which the défendant, the patentée and assignor, was infring- 
ing. The rights of the parties were regulated by written agreements 
about which there was no dispute. The question was whether under 
them the complainant had a right to sue, and this question the Su- 
prême Court held could be determined as incidental to the title in a 
patent cause. There was no need to set aside any instrument. 

In Excelsior Co. v. Bridge Co., 185 U. S. 283, 22 Sup. Ct. 681, 46 
L. Ed. 910, the complainant, which had an exclusive license under the 
patent for the Pacific states, brought suit for infringement against the 
patentée and one to whom he subsequently granted a license for the 
same territory. The only défense was that the complainant had for- 
feited its license. The question being only as to the existence of the 
license, the court held it to be within the jurisdiction of the Circuit 
Court in a patent cause as part of the complainant's title, distinguish- 
ing between a suit by a patentée and one by a licensee on the ground 
that the latter would hâve no adéquate remedy by suit in the state 
courts. 

In Atherton Machine Co. v. Atwood-Morrison Co., 103 Fed. 949, 43 
C. C. A. 73, the complainant, as assignée of letters patent, sued the 
défendant for infringement, who claimed under a later assignment. 
Held that the assignor not being a party, the suit was not upon con- 
tract, but involved merely the plaintiff's title. In this case the question 
was one of construction of undisputed documents under the patent 
law.- 

It seems to be conceded by the complainants that, if the title to the 
patents depended upon a contract or contracts between them and the 
défendants, the Circuit Court would not hâve jurisdiction. But we 
think that exactly thesame reasona applyiwhen the title dépends upon 
grants alleged to be f raudulently obtained or retained. 

We feel compelled to the conclusion that the Circuit Court had no 

» 22 L. Ed. B77. 
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jurîsdictîon of this cause and the decree must be reversed, but, in view 
of the circumstances of the case, the court below is directed to dismiss 
the bill without costs of either court. 



MARSHALL v. BBYANT ELECTRIC CO. 

(Circuit Court of Appeals, First Circuit. March 1, 1911.) 

No. 906. 

1. JuDGMENT (§ 654*) — Matters Concluded — Decree in Suit fok Infbinge- 

MENT OF Patent. 

A decree rentlered after full hearing dismissing a bill alleging infringe- 
ment of a patent and ail of its claims, upon whlch Issue was taken by the 
answer, Is a concluslve adjudication that the device In suit does not In- 
fringe any clalm of the patent as between tlie parties or their privies, 
notwithstandiug the fact that complainant voluntarily by notice restrtcted 
hls proofs and contention to certain specifled claims. 

[ITd. Note. — For other cases, see Judgment, Cent. Dig. § 1165 ; Dec. Dig. 
§ 654.*] 

2. iNjuNcnoN (§ 26*)— Restbaining Peosecution or Suit— Geounds— Pbiok 

Adjudication. 

A manufacturer of an alleged infringing article, who became, In efCect, 
a party défendant in a suit for the infrlngement by a stipulation on the 
record that it was defending the suit, is entitled to invoke the decree 
therein dismissing the bill on the merits as a ground for enjoining the 
prosecution of a suit subsequently brought by the complainant against 
another of its customers for infrlngement by sale of the same device. 

[Ed. Note.— For other cases, see- Injunction, Cent. Dig. §§ 24-49, 54-61; 
Dec. Dig. § 26.* 

Restraining proceedlngs in fédéral courts, see note to Clapp v. Otoe 
County, 45 C C. A. 591.] 

Appeal f rom the Circuit Court of the United States for the District 
of Massachusetts. 

Suit in equity by the Bryant Electric Company against Norman Mar- 
shall. Decree for complainant ( 169 Ked. 426), and défendant appeals. 
Affirmed. 

Whipple, Sears & Ogden (Everett D. Chadwick and Alexander Lin- 
coln, of counsel), for appellant. 

Howson & Howsori (Hubert Howson and Charles Howson, pf coun- 
sel), for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and DODGE, 
District Judges. 

DODGE, District Judge. The final decree appealed from by the 
défendant below perpetually enjoins him from prosecuting a suit in 
equity brought by him in the Circuit Court against the Western Elec- 
tric Company on October 6, 1908. He owns United States patent 
784,695, and his bill in the suit referred to sought an injunction and 
an accounting upon the charge that the Western Electric Company 
was infringing that patent. The alleged infringement consisted in 
selling and using certain insulating linings of a kind claimed to be with- 

^For Otbef caseï! see eame topic & i nvmbeb lu Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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in that patent. The Bryant Electric Company, complainarit below, 
makes the linings in question, and sells them to the Western Electric 
Company, which deals in them. 

The bill seeking to restrain the prosecution of this suit was filed in 
the Circuit Court by the appellee hère on December 5, 1908. The pat- 
entée demurred to the bill, laut his demurrer was overruled, and a pre- 
liminary injunction granted. 169 Fed. 426. He then answered the 
bill, and on final hearing was perpetually enjoined. His présent appeal 
is from ail thèse orders and decrees. 

The Circuit Court stayed the prosecution of his suit against the 
Western Electric Company because of the final decree in Marshall v. 
Pettingell-Andrews Co., a suit brought by him in 1905, in the same 
court, upon the same patent, for an alleged infringement consisting 
in the sale and use of similar insulating linings, and to which suit the 
Bryant Electric Company was privy, as will be explained later. After 
a hearing on bill, answer, and replication the bill was dismissed by final 
decree entered June 3, 1907. 153 Fed. 579. The dsimissal was af- 
firmed by this court September 25, 1908. 164 Fed. 862, 91 C. C. A. 8. 
In the suit now hère on appeal, the Circuit Court regarded this final 
dismissal of the bill in Marshall v. Pettingell-Andrews Co. as a final 
détermination, between this patentée and a party défendant in légal 
efïect the same, of the same questions which he sought to raise by his 
bill against the Western Electric Company, and as conclusive against 
his right to maintain the latter suit, this appellee objecting. 

In his bill against the Pettingell-Andrews Company, Marshall al- 
leged, in the usual form, infringement of his patent "and the claims 
thereof." The answer denied the validity of his patent, and set up 
that it was void for a variety of specified reasons. It also denied in- 
fringement of the patent "or the claims thereof," and it was foUowed 
by Marshall's replication in the usual form. Thèse issues having been 
thus raised, Marshall gave notice on the record on January 10, 1906, 
after offering his original letters patent in évidence, but before taking 
any further évidence, "that the complainant allèges and will take évi- 
dence to show infringement of claims 5 and 9 thereof." There were 
nine claims in ail, but Marshall maintained the position announced as 
above, without subséquent change or modification of any kind through- 
out the proceedings, and put his case on thèse two claims only. Tlie 
decree of June 3, 1907, dismissing the bill, recited to be "on final hear- 
ing on pleadings and proofs," was absolute and unqualified in its terms. 
No intimation from Marshall anywhere appears from the entry of his 
notice given January 10, 1906, until after the final decree on mandate, 
of any claim by him that the insulated linings in question infringed 
any other claims of his patent. No objection appears to hâve been 
suggested by him to the entry of the final decree in the form in which 
it stands. 

It being admitted that there is no material différence between the 
insulating linings claimed to infringe the patent in the suit thus dis- 
missed and those claimed to infringe it in the suit against the Western 
Electric Company, we are of opinion that the Circuit Court rightly 
held the patentée barred by the former judgment against him from 
maintaining the latter suit. It is true that both the courts which passed 



MARSHALL V. BETANT ELECTKIC CO. 501 

upon the issues raised in the former suit expressly limited their inves- 
tigation to the two claims upon which the then complainant elected to 
stand, and that they expressly abstained from giving any opinion re- 
garding the other seven claims of his patent. But this was the resuit 
of the patentee's own choice. It was not the resuit, so far as appears, 
of any request or consent on the part of his adversary or of any ruling 
by the court. He had by his bill invoked the décision of the court 
upon the validity and scope of his entire patent in its application to 
the alleged infringing articles, and had found himself opposed by the 
alleged infringer upon ail the points involved in the controversy he 
thus opened, and he cannot say that he bas not had his day in court 
upon ail the questions thus raised. The pleadings had put in issue (1) 
the validity of his entire patent, or at least its validity if so construed 
as to make the insulating linings complained of inf ringements of it ; 
(2) whether such insulating linings did in fact infringe the patent or 
any of its claims. By the course he thereafter adopted in the litiga- 
tion upon thèse issues, we think he voluntarily took the risk of losing 
by the final decree ail right to assert that his patent bas any validity 
for the purpose of giving him the exclusive right to make, sell, or use 
such linings as we now hâve before us, or to assert that they infringe 
his patent or any of its claims, so far as the Pettingell-Andrews Com- 
pany or any one else in légal efïect a party défendant in the same suit 
is concemed. If any claims of his patent were not expressly dealt with 
by the court, it was not because they were not before the court for its 
décision, but because he voluntarily abandoned the attempt to make 
g'ood his contention regarding them. So far as they are concerned, 
he must now abide the final resuit. 

The condition of the litigation bas been fuUy pointed out above, and 
■what has been said disposes of the case. We need go no f urther; be- 
cause we are authoritatively bound to affirm the judgment of the Cir- 
cuit Court by Columb v. Webster, etc., Co., 84 Fed. 593, 28 C. C. A. 
225,' 43 Iv. R. A. 195, decided by this court in January, 1897, United 
States v. Cahfornia, etc., Co., 192 U. S. 355, 84 Sup. Ct. 266, 48 L. 
Ed. 476, and Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 L. 
Ed. 1065. Thèse cases lay down positively the rules which must gov- 
ern and the application thereof, and they cover fully ail the material 
aspects of this litigation. 

The patentée contends that he is not cbncluded by the decree against 
him in the first suit because it is left uncertain on the face of the rec- 
ord in that suit that any précise question was raised and determined 
regarding the seven claims upon which the second suit was brought, 
while, if recourse be had to the opinions of the court, it appears that 
claims 5 and 9 were the only claims passed upon. He relies on Rus- 
sell y. Place, 94 U. S. 606, 34 L. Ed. 214. The patentée in that case 
had obtained a judgment at law against an infringer. There were two 
distinct claims in the patent. Manufacture and use of the invention 
was the infringement alleged in the déclaration, but it was not alleged 
which claim was infringed, nor that both were infringed. The answer 
had pleàded the gênerai issue, and set up want of novelty and prior 
use. This, it was held, did not bar the patentée from maintaining a 
bill against the same infringer for an accounting and injunction, after 
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.a reissue of the patent with amended spécifications ; because there was 
,no way pf kpowing from the record in the suit at law whether the 
judgmerit was for infringement of one or the other or both the claims 
sued on. We find no such uncertainty on the face of a record show- 
ing that the questions both of vahdity and of infringement were ex- 
pressiy put in issue as to ail claims of the patent, so far as their in- 
fringement by sale or use of the articles in question is concerned. 

According to the patentée, there were distinct causes of action in the 
two suits because the sales of which he complained were distinct sales 
by différent défendants. There is no contention that the Western Elec- 
tric Company is identified in interest with the Pettingell- Andrews Com- 
pany, nor that any of the sales made by one involve the identical in- 
fringing articles sold by the other. But the Bryant Electric Company 
is entitled to the benefit of the resuit against the patentée in his first 
suit if it can show (1) that it was in efïect a party to the first suit; 
(S),1'hat its rights as established agains,t the patentée in the first suit 
are involved in the second suit. If thèse are the facts, whether or not 
the patentée might say, as against the Western Electric Company, that 
the causes of action are distinct iji the two suits because other sales 
by a différent defendaiit are in question, he cannot say so as against 
the Bryant Electric Company. 

The Bryaijt. Electric Company shows ( 1) that it became in effect a 
party dgf endant in the patentee's first suit. This appears by a stipula- 
tion of record in that suit, whereby the parties expressly agreed that 
it was defending the suit. It. shows further (3) that its fights estab- 
lished in the patentee's first suit are involved in his suit against the 
Western Electric Company. This appears from the pleadings in the 
case now hère on, appeal. Its bill allèges that the inf ringing articles 
in question for selling which the patentée was seeking to hold the 
Western Electric Company as an infringer were maijufactured by it 
and purchased from it by the Western Electric Companyii It also al- 
légés the idéntity in character of those articles, for ail material pur- 
poses, with the articles in question in the patentee's suit against the 
Pettingell-Andrews Company; and thèse allégations are ail admitted 
by the patentée in his answer to the bill. Its position is, thereîore, for 
ail material purposes the same as that of Kessler in Kessler v. Eldred 
above cited; and as manufacturer and seller of the articles before the 
court in the first suit, now that it bas intervened and successfuUy de- 
fended one customer against the patentee's charge of infringement in 
respect of them, it has the right to require that its other customers "be 
let alone" by the patentée so far as they are concerned. 206 U. S. 
289, 27 Sup. Ct. 611, 51 L. Ed. 1065. 

The patentée contends that, since he complained in his first suit of 
sales only, nothing beyond the right to sell such articles w^as or could 
bave been passed upon in that suit, and that the Bryant Electric Com- 
pany's right to make them was neither involved in nor established by 
the decree, whether it assumed the défense or not, so that its position 
does not correspond with that of Kesslei: in the décision just re- 
ferred to, whose right "to make and sell" had been established by a 
former suit. Making and selling are, of course, distinct acts, may con- 
stitute distinct infringemsnts, and may give rise to dfferent causes of 
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action, but neither in the litigation between thèse parties nor in Kess- 
1er V. Eldred did any occasion arise for distinguishing between them, 
as might bave been necessary were a license involved to do the one act 
without doing the other. If articles of a given description are held 
by compétent authority not to be infringing articles so far as a given 
patent is concerned, the resuit, under such circumstances as thèse, is 
that the articles are free to be made, sold, or used by the défend- 
ant, so far as the patentée is concerned. 

The patentée cbntends thât the présent case is not within Kessler 
V. Eldred, even if the decree in his first suit is rightly held a bar to 
similar infringement suits between the parties upon any claim of his 
patent, and the Bryant Electric Company rightly held one of the par- 
ties in légal effeet. He urges that there was no évidence sufficient to 
warrant an injunction of probable damage to the Bryant Electric Com- 
pany through multiplicity of suits against its customers, or through 
intimidation of customers by such suits or by the patentee's threat to 
bring them, as there was in Kessler v. Eldred. It is true that the pat- 
entée denied in his answer to the bill, and in his testimony agreed 
for the purposes of the case shortly bef ore the final decree, any in- 
tent to harass the Bryant Electric Company in its business, or to bring 
f urther suits against its customers until after the suit hère in question 
is decidèd. But he had distributed a circular to the electrical trade 
in August, 1905, giving gênerai notice that the Pettingell-Andrews 
Company had been sued, that no one would be allowed to infringe 
his patent, that dealers and users were liable equally with the manu- 
facturer, that, if the trade continued to handle thèse articles, it would 
be held to strict accountability, and that, after receipt of his notice, no 
excuse would remain for ignorance. as to his intentions. A suit against 
another çustomer brought, asthis was, immediately after the decree in 
the. Pettingell-Andrews suit wâ's affi'rmed in 1908, could hardly be re- 
garded as brought for any other purpose than that announced in the 
circular to hold dealers and users tç strict accountability. Upon the 
principles declared in Kessler v. Eldred, we think its natural and prob- 
able effeet upon the Bryant Electrît Company's customers was rightly 
held eribugh to justify the injunction issued. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
its costs of appeal. 



ACME-KEYSTQNE MFG. CO. v. DEARBORN et al. 

(Circuit Court of Appealg, Second Circuit. February 14, 1911.) 

No. 157. 

Patents (§ 328*) — Infringemekt-^Blind Stitch Sevving Machines. 

Tlie Dearborn patents No. 639,C89 and No. 70â,*î2(>, for improvements 
in sewing machines of the kind known as "blind stitchers," construed, 
,: and held inf ringed i)y the machine et the Dearborn patent No. 814,642. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

•For other càsessee same topic & § numeeb In Dec. & Am. Digs. 1907 to daté, & Rep'r Indexea 
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Suit : in equity by the Acme-Keystone Manttfacturing Company 
against Charles A. Dearborn and Barnet Grossbard, copartners as the 
American Blind Stitch Company. Decree for complainant (180 Fed. 
766), and défendants appeal. Affirmed. 

Harry E. Knight (D. J. Newland, Wm. E. Knight, and Charles C. 
Gill, of counsel), for appellants. 
Hillary C. Messimer, for appellee. 

Before I^ACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The patents ail deal with improve- 
ments in sewing machines of the kind known as "blind stitçhers/' The 
nature of thèse machines ife very clearly and concisely stated by the 
Circuit Court as follows : 

"(ïhese machines) make stitches In cloth wMch enter the cloth wlthout 
going entirely through It, and show on One side only — blind stitches, so called. 
Thls typé of sewing machine is largely used to sew hems in garments, gen- 
erally at the bottom of trousers and skirts. In order to perf orni the sewing 
opération the cloth Is folded to form a ridge or rib through the upper part 
of which ridge the needle enters, but does not pass through to the under side 
thereof. The thread is caught up frotn the needle as it passes' through the 
ridge by the aid of a so-called looper in Its forward movement and the stitch 
held while the needle passes through the ridge. The loop of thread whleh is 
formed on the off side of the needle is carried In the prongs of the looper by 
a swinging or rocklng motion across the Une of the seam to enable the needle 
to pass through it In its successive forWard and backward movements. As 
the stitching progresses the cloth Is automatically moved towards the stitch- 
Ing point and the swinging movement of the looper enables it to take the loop 
from the needle at one side of the stitching and shlft it to the other." 

The validity of ail three patents is conceded. 

The first patent is No. 639,669, granted December 19, 1899. Claims 
1 and 2 are alone involved, but sincè defendant's expert concèdes that, 
if claim 1 is inîringed, claim 2 is also inf ringed, it will be necessary only 

to discuss the former. It reads as fpllows : 

-. t. . ■ . 

"1. In a sewing machine, the combination with a feeding mechanlsnj, of a, 
needle arranged to reciprocate horizontàlly or approximately so, and trans- 
versely to the Une of feed, mechanism fOr operatlng said needle, a loopei'-rod 
provided with a looper located above the work-support and presser-foot and 
co-operating with sald needle and the acting portion of which looper is eccen- 
tric to the longitudinal axis of sald looper-rod, and mechanisin for operatlng 
said looper-rod to cause the same to hâve a forward longitudinal movement 
to carry the looper forward ahove the work at one side of the Une of stitches 
to take a loop from the needle above the work, then an iaxlal or rocking 
movement to carry the looper across the Une of stitches to the other sida 
thereof, and then a longitudinal recedlng or rearward movement above the 
work to enable the looper to présent the loop to the needle, and then a second 
axial or rocking movement to carry the looper again across the Une of stitch- 
es to Its first position, from which .it may again move forward to take an- 
other loop, substantially as set forth." 

The relevant parts of this claim are those which ref er to the mechan- 
ism for operating the looper-rod so as to give a four-phase cycle of 
movement to the looper. This is, first, brought forward to take up the 
loop at one side of the line of stitches ; second, it risés to make clear- 
«ince and is brought across to the other side and there lowered so as 
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to présent the loop in the path of the needle ; third, it is brought back 
parallel to the stitch line, leaving the needle f ree to make the stitch ; 
and, fourth, it is brought back across the line of stitches to its original 
position. Thèse movements are accomplished by a highly ingénions 
and somevvhat complicated arrangement of parts whereby the revoluble 
movement of a power shaft is transformed into three other move- 
ments, viz., a reciprocating movement in line with the stitching, an 
axial movement of the looper-rod and its yoke connection, and a rock- 
ing movement which causes dipping and rising to make clearance when 
required. It will not be necessary to go at length into the détails 
of this intricate mechanism, since it is of no geijeral interest. Those 
interested in the resuit will understand the opinion without any such 
presentment of the question. 

The mechanism of défendant differs in some respects from that of 
the patent. It is made under a later patent issued to défendant. No. 
814,642, but that circumstance does not necessarily négative infringe- 
ment. The later patent expressly states that it relates to improve- 
ments in stitch-forming mechanism- such as is illustrated in patent No. 
639,669. It not infrequently happens that some improvement on an 
older device exhibits patentable novelty, but cannot be put in practice 
without infringement of the original device, which it has improved. In 
the defendant's structure the looper has a four-phase cycle. First, it 
is brought forward to take up the loop at one side of the line of stitch- 
es ; second, it rises to make clearance and is brought across to the oth- 
er side and there lowered so as to présent the loop in the path of the 
needle ; third, it is brought back parallel to the stitch line, leaving the 
needle f ree to make the stitch ; fourth, it is brought back across the 
line of stitches to its original position. 

Défendants' expert contends that their device does not infringe be- 
cause the looper of the patent has two tines, while défendants' has 
only one, but the modified form is a fair équivalent of the original. 
The real controversy in the case is as to the movement by which the 
looper is transferred from one side of the stitch line to the other. In 
the device of the patent the looper is eccentrically mounted on the 
looper-rod. In conséquence, when the latter rotâtes axially, the loop- 
er moves in the arc of a circle above the stitch line, and at the same 
time changes its own position 90 degrees, thus presenting the loop to 
the needle. Défendants' single-prong looper does not need to make 
this change of its own position. It does not itself rotate, but follows 
the arc of the circle. (The word "circle" is used for convenience. 
The curve followed in thèse machines may not be a true circle.) The 
claim, it will be observed, uses the phrase "then an axial or rocking 
movement to carry the looper across the line of stitches." Complain- 
ant contends that this may be either "an axial movement" or "a rock- 
ing movement." Défendants insist that only one variety of movement 
is covered, namely, "an axially rocking movement." For the purposes 
of the argument, it may be conceded that the two adjectives, "axial" 
and "rocking," mean the same thing. But the claim does not state 
that the looper itself is to hâve this axial or rocking movement. It is 
the part which carries the looper forward, across, back, and across 
again which is to hâve the axial or rocking movement. The real ques- 
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tion în the case is what is meant by the looper-rod ôf the daim in view 
of the description of the patent. At the inner end of the straight rod 
which carries the loopér is a yoke into which it is screwed, so as to 
form an intégral structure as much so as if the two were cast in a 
single pièce. Other parts, disk, arm, pin, and sleeve most ingeniously 
combined, transmit motion from the power shaft to the yoke in such 
a way as to give it à reciprocating longitudinal movement and an axial- 
ly rotating movement, ail properly tinled. Since the yoke and looper- 
rod are really one, the movements of the yoke are reproduced in the 
looper-rod so that the looper at the end of it has the movements nec- 
essary to take up a loop, make clearance, carry across, présent the loop, 
recède and return, and such of thèse movements as are transverse are 
brought about because the yoke and looper-rod together hâve an axi- 
al movement. 

In défendants' device the yoke and looper-rod are not intégral. The 
rod plays in bearings on the yoke, and does not itself move axially. 
The yoke, however, has an axial movement — défendants' expert so 
concèdes — which opérâtes to move the inner end of the rod one way, 
the outer end (beyond a sleeve into which the rod rUns), taking a re- 
versed movement, and thus giving to the looper itself the cycle of 
movement necessary. The différence between the two organizations 
is that in complainant's the whole rod including the forked part or 
yoke portion which receives motion transmitted from the power shaft 
rotâtes axially, whereas in défendants' device the yoke only rotâtes 
axially, but that movement of the yoke produces a movement of the 
rod which causes the looper to describe the movements specified in the 
<laim — which it will be remembered does not require, the looper itself 
to rotate axially. We think the things are équivalents, and are not 
satisfîed that the équivalent dévice escapes from the claim because in 
the spécifications the looper-rod and yoke are separately described and 
lettered. Originally, of course, they were constructed as separate 
pièces of métal, but they became one for purposes of opération when 
they were screwed together, and it is as a part in opération that the 
clâim refers to the "looper-rod." The claim is functionally expressed. 
Axial rotation of the intégral part, looper-rod plus yoke, opérâtes to 
produce such 'a movement of the forward end of the rod as will carry 
the looper across the line of stitches, and back again. In défendants' 
device axial rotation of the yoke opérâtes to produce such a movement 
of the end of the looper-rod (or rather of an extension thereof) as 
will carry the looper across the line of stitches and back again. 

We are satisfîed that claims 1 and 2 of this patent are infringed. 

We do not think it necessary to add anything to Judge Hazel's dis- 
cussion of the riext patent, No. 705,326, except to say that from a 
study of the séries of patents we are satisfîed that the "rigid presser- 
foot" of the claims is a presser- foot, which is rigid when pressing: i. 
e., which does not yield when a thicker pièce of goods is subjected to 
its pressing action, space for the insertion of such goods being afforded 
by the yielding of those other parts of the machine upon which the 
presser-foot is imposed. That it is moved somewhat by other parts of 
the machine at times when it is not engaged in pressing seems to be 
immaterial. 
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The question as to No. 679,553 is practically académie, the single 
"accidentai" machine known as complainant's exhibit, défendants' ma- 
chine infringes, but complainant concèdes that défendants' commercial 
machines do not. 

The decree is afifirmed, with costs. 



WARNER INSTRUMENT CO. v. STEWART & CLARK MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. Jannary 3, 1911.) 

No. 1,716. 

1. Patents (§ 26*) — Invention— Combination of Old Eléments. 

The mère bringing together of old parts and allowlng each to work out 
Its own old effect, wlthout producing some new machine or product, is 
not invention; but, to render a combination of old éléments patentable, 
It must produce a différent force or effect or resuit from that given by 
the parts separately. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 2T; Dec. Dlg. § 
26.* 

Patentability of combination of old éléments as dépendent on results 
obtained, see note to National Tube Co. v. Aiken, 91 C. C. A. 12S.] 

2. Patents (§ 328*) — Invention— Drive Geabing fob Speedometeb. 

The Cadman patent, No. 837,188, for a drive-gearing for automobile 
speed indicating mechanism, the essential feature of which is the swlvel- 
joint connection of the flexible shaft which drives the speed Indlcator 
with the drive-gearIng attached to a front wheel, to prevent the bending 
or twisting of the shaft with the rocking and turning of the wheel, is 
void for lack of invention in view of the prior use of slmilar déviées, op- 
erating on the same principle, for the same purposes, in dental machines, 
shearing machines, etc. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Suit in equity by the Warner Instrument Company against the 
Stewart & Clark Manufacturing Company. Decree for défendant, 
and complainant appeals. Affirmed. 

Samuel E. Darby, for appellant. 
Charles S. Burton, for appellee. 

Before GROSSCUP and SEAMAN, Circuit Judges, and CAR- 
PENTER, District Judge. 

CARPENTER, District Judge. This suit was brought by the ap- 
pellant to restrain the infringement of patent No. 837,188, issued to 
A. B. Cadman November 27, 1906, for an invention "in drive-gearing 
for automobile speed indicating mechanism." At the final hearing 
in the Circuit Court, where the bill was dismissed for want of equity, 
the complainant limited his prayer for relief to claims 9, 10, and 11, 
as set forth in his application. Thèse claims are as follows: 

"9. The combination with a wheel having a gear, a pivotally-mounted steer- 
ing-knuckle upon which said wheel is journaled to rotate, drlve-gearlng 
mounted upon said steering-knuckle and arranged to be driven by the gear 
on said wheel, a transmltting-shaft driven by said drive-gearing, and con- 

•For other cases aee same topic & i nOmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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nections between said transmittliig-sliaft and said drive-gearing, wliereby 
said drive-gearing may partake of tlie roclting or swingiiig movement of the 
steering-knuekle without bending or twisting said transmittlng-shaft, 

"IQ. The combina tion with a wheel liaving a gear, a pivotally-mounted 
steering-knuekle upon wliich said shaft is journaled to rotate, drive-gearing 
mounted upon said steering-knuekle and arranged to be driven by the gear 
on said wheel, a transmitting-shaft ' arraiiéed to be drlVen' bj* said drive- 
gearing, a sheathing for said transmitting-shaft, aud connections for per- 
mittiiig said drive-gearing to partiike of the rockiiig or swingiiig niovemeuts 
of the steering-knuekle without transuiitting the sanie to said sheathing. 

"11., The conibination with a wheel ,hayiug a gear, a pivotally-mounted 
steerlng-knuelîle upon which srtid wheel is journaled, a gear-caslng carried by 
said steering-knuekle, drive-gearing' arranged within said casing and adapted 
to be driven by the gear ou said wheel, a transmitting-shaft arranged to be 
driven by said drive-gearing, a sheathing for said trausmitting-shaft, aud 
connections between said sheathing aud casing to permit the. latter to par- 
take pf thp rocking or swinging movement of the knuckle without trauS- 
mitting such movement to said sheathing." 

The development of the automobile has brought with it a train 
of accessorieS, the manufacture of which has become an important 
part of the industrial activity of this country. Among thèse is the 
speed indicator. Expérience has shown that it is necessary to oper- 
ate automobile speed indicating devices through gear connections f rom 
one of the front wheels of the vehicle. The front wheels ordinarily 
are not power driven, receiving their rotary movement through fric- 
tion with the ground, and consequently are not subjected to the slip- 
ping of the power-driven wheels which often occurs when starting 
up with a heavy load, or on wet or greasy streets, or when the brakes 
are applied. The slipping of the shaft or wheel which drives the speed 
indicator naturally renders the reading ôf the instrument inaccurate. 
This indicator is mounted inside the car, at some point where it can 
be obgerved readily by the driver, and usually is operated by mount- 
ing a gear-wheel on the front wheel of the vehicle- concentric with 
the axis of the stub axle about which the wheel turns. With this 
gear-wheel there meshes a pinion, carried by a mount supported on 
the steering-knuekle in such relation as to maintain always the pin- 
ion and gear-wheel in mesh with each other, notwithstanding the rock- 
ing or swinging movements of the knuckle, resulting , f rom _ steering 
the machine. The pinion is connecfèd through a flexible shaft with 
the speed indicator. It becomes necessary, with this arrangement, 
to accommodate the rocking or swinging movement of the front wheels 
in steering the machine without impairing the proper drive connec- 
tion of the gearing which transmits the rotary movement of the wheel 
to the speed indicator. 

As a resuit of the constant swinging or rocking movement of the 
steering- wheel, the flexible shaft leading to the indicator on the car 
becomes bent back and forth. This bending causes a crystallization 
and rapid wearing out or a bi^eaking of the shaft or its protecting 
sheath. 

The first means devised to obviate this difficulty was to reinforce 
the sheathing, probably because reinforcement was cheaper than any 
other method; but this, it seems, did not suffice, although at the prés- 
ent time many speedometers are connected with the wheel by means 
of a straight drive flexible shaft with the reinforced sheath. 
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In this State of the art, Cadman, as appears from the spécifications 
in his patent, sought "to provide a drive-gearing of such construction 
and arrangement as to enable the steering-knuckle to be rocked or 
5wung in the steering of the car without imparting to the transmit- 
ting-shaft a twist or turn, or without subjecting the protecting sheath- 
ing theref or to undue rubbing, chafing or wear, thereby avoiding any 
possibiHty of inaccuracy in the reading of the instrument through 
the bending or twisting of its driving-shaft, and also avoiding rapid 
wear upon the protecting sheathing of such shaft." 

It will be unnecessary to consider in détail the drawings and spéc- 
ifications of the inventor to détermine how he intended to carry out 
his idea. Counsel for appellant, in his original brief, states: 

"It will be sëèn tliat the feature which m the opération of the device, 
and in Its association and co-operative relation wlth respect to the otber 
parts of the device, effiects the desired objects and purposes of the inventor, 
and which overcomes the defects and objections of the prlor devices, is the 
Sicivel-joint connection of the flexible shaft ivhich drives the spced in(licatoi\ 
with a drive-gearing so mounted and arraiiged upon and with référence to 
the steering-knuckle, the steerlng-wheel, and associated parts that the steer- 
ing-knuckle may freely rock or swing to aecomplish the steering of the 
machine without imparting any material coïncident bends to the flexible 
shaft." 

The swivel-joint connection on a power shaft is an old device. As 
early as January 18, 1870, patent No. 98,864 was issued to G. F. 
Green, wherein it appears that the object of his invention was "ta 
construct a universal joint .which will be capable of transmitting mo- 
tion from a driving shaft in any combination of machinery, at any 
desired angle, and which may either be set or held in any position, 
or allowed to change the angle while in motion, as the case may re- 
quire." Since that time a number of patents hâve issued for improve- 
ments on such universal joints. Similar devices hâve been used with 
flexible shaf ts on dental engines, horse clipping machines, sheep shear- 
ing machines, and a great many other mechanical contrivances, and 
the flexible joint in ail of thèse performs exactly the same function 
that it performs in the Cadman patent. 

The problem which çonfronted the trade in connection with the 
speedometer was how to transmit the power from the steering-wheel 
to the speed indicator without a swinging or rocking motion being 
given to the flexible shaft whenever the steering-wheel was turned 
from side to side. 

This problem involved the transmission of power from a rocking 
wheel to a stationary indicator. The problem which was met in the 
case of the dental machines and the shearing machines was the trans- 
mission of power from a stationary source to a moving operating 
point. Clearly it did not require inventive genius to transfer the uni- 
versal or swivel joint from one end of the shaft to the other. 

It is admitted by the appellant that the opération of speedometers 
by means of a flexible shaft is not new, but it is claimed that : 

"Never before the Cadman invention had such à transmission gearing, so 
mounted, provided any means which would enable the drive-gearing of the 
indicating instrument to partake of the rocking or swinging movements of 
the steering-knuckle in steering the car, without Imparting bends to the 
flexible shaft of the driver gearing connection." 
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Ail that Cadman did was to employ a uni versai joint of the con- 
struction shown in the Stone, Smith, or Seeger, and Dedrick patents, 
and in the Jones, Hodgson, and Parrish, and Smith structures. The ap- 
pellant claims, however, that none of the workers, prior to Cadraan's 
invention, ever thought of making an application of the old and well- 
known universal joints to automobile speed indicators. 

The mère bringing together of old parts and allowing each to work 
out its own old effect, without producing some new machine or prod- 
uct, is not invention. It is necessary always to détermine whether 
the conception of a combination of old parts results from the intui- 
tion of the inventer as distinguished from the skill of the mechanic. 
A combination of old éléments to be patentable "must produce a dif- 
férent force, or effect, or resuit in the combined force or processes 
from that given by their separate parts. There must be a new re- 
suit produced by their union; if not, it is only an aggregation of 
separate éléments." Reckendorfer v. Faber, 93 U. S. 347, 33 L- 
Ed. 719. 

If, in the art relating to the transmission of power, the flexible 
shaft had never been used bef ore in connection with a universal or 
swivel-joint, appellant's contention would be sound. Hère, hov/ever, 
we hâve merely a question of the transmission of power from a 
given source to a point varying to suit the convenience of the opera- 
tor, a question which long sincé has been answered. In f act, the pow- 
er shaft of the dental device or the shearing device could hâve been 
used to transmit the power from the front wheels of an automobile 
to the indicator with the same resuit as Cadman's patent. It may 
be that certain purely mechanical changes would hâve to be made 
owing to the use to which the automobile is put, such as making the 
joints dustproof and perhaps stronger; but the power none the less 
would be transferred from the wheel to the indicator "without impart- 
ing the rbcking movement of the wheel to the flexible shaft." How, 
then, can it be deemed invention to conceive the idea of using the 
power transmitting device of the dental and shearing machines to in- 
dicate the speed of automobiles ? 

In Voightmann v. Weis Ridge Cornice Co., 148 Fed. 848, 78 C. 
C. A. 538, the court said : 

"It Is not invention to dlseover that the prlnclple of an ice cream freezer 
can be employed to préserve fish. Brown v. Piper, 91 TJ. S. 37 [23 L. Ed. 200]. 
It Is not invention to take a cofCee mill and patent it as a mlll for grinding 
spices. Potts V. Creager, 155 U. S. 597 [15 Sup. Ct. 194, 39 L. Ed. 275]. It 
is not invention to use the process of an ordinary winnowing mill to sepa- 
rate the silver skin from ground coffee (Baker v. Duncombe Mfg. Co., 146 
Fed. 744 [77 C. C. A. 234]), and many cases there cited. It is not invention 
to adapt to an ordinary windmill the combination of an internai toothed 
spur wheel with an external toothed opinion, for the purpose of converting 
a revolving Into a reclprocatlng motion. Ail that Martin, the patentes in 
that case, dld, in the language of the Suprême Court (Mast, Foos & Co. v. 
Stover Mfg. Co., 177 U. S. 493 [20 Sup. Ct. 708, 44 L. Ed. 856]) was 'to apply 
it (the combination) to a new purpose in a machine where it had not before 
been used for that purpose.' " 

The true test is whether Cadman produced a new resuit or an im- 
proved method of producing the old resuit. Clearly he did not. At 
the most he applied an nid and well-known combination of éléments, 
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each one performing its original function, to a new use. Such was 
not invention. 

Appellant claims that Cadman's idea was invention because it did 
not suggest itself for nearly three years to those skitled in the art. 
In Warren Webster & Co. v. C. A. Dunham Co., 181 Fed. 836, wliere 
11 years of expérimentation had passed. before the patent issued, 
Judge Sanborn, speaking for the Circuit Court of Appeals for the 
Eighth Circuit, in disposing of a similar contention, said: 

"Thèse arguments are persuasive. They bave been carefuUy considered. 
But the application of an old devlce or combinatlon to a new use Is not in 
itself an Invention, or capable of protection by a patent. If the. relation 
between the two uses is remote, and the old devlce or combinatlon produced 
a new resuit by virtue of its new application, that application may con- 
stitute invention. Where a machine or a combinatlon is discovered In a re- 
mote art, where it Is used to perform a différent function, and where it was 
not deslgned and was not apparently sultable to accompllsh the thing de- 
slred, the application of It with proper mechanical adaptation to a new use 
Is often the resuit of the exercise of the inventive faculty and may be pro- 
tected by patent. But the thought that an existing machine or combinatlon. 
discovered in the same art or one nearly analogous to it, deslgned and suit- 
able to perform a similar function, may be used or adopted to accompllsh 
the desideratum, is not the product of Inventive genius, but the resuit of 
the application of the skill of the mechanic to the subject under considéra- 
tion. It is only when the new use is so recondite and remote from that to 
whlch the old devlce and combinatlon has been applled, or for whlch It was 
conceived, that its application would not occur to the mind of the ordinary 
mechanic sklUed In the art, seeklng to devise means to perform the desired 
function, with the old machine or combinatlon before hlm, that its conception 
may rlse to the dlgnlty of Invention." 

We are of the opinion that the Cadman device did not involve in- 
vention. Accordingly, the decree of the trial court dismissing the 
bill of complaint for want of equity is affirmed. 

Affirmed. 
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(Circuit Court of Appeals, Thlrd Circuit February 4, 1011.) 
No. 66. 

1. Patents (| 136*) — Reissues— Statutory Grounds. 

Where a patent for a process was adjudged invalld for lack of patent- 
able Invention, in that the process was not new, but the claim was merely 
for the function of a machine to do what had previously been done by 
hand, the case was not one of InsufBcIency, overstating, inadvertence, ac- 
cident, or mistake, which would entltle the patentée to a reissue under 
Rev. St. I 4916 (U. S. Comp. St. 1901, p. 3393). 

[Ed. Note. — For other cases, see Patents, Cent. DIg. S 198% ; Dec. Dlg. 
i 136.* 

Grounds for reissue of patent, see note to General Electric Co. v. Rlch- 
mond St & I. Ry. Co., 102 C. 0. A. 145.] 

2. Patents (§ 328*) — Validitt of Reisstte— Machine foe Chippinq Glass. 

The Conroy reissue patent. No. 12,789 (original No. 723,139), for a ma- 
chine for chipping the edges of glass articles, is void as granted without 
authorlty of law. 

*For other caies •«• same toplc £ { numbeb In Dec. & Àm. Dlgs. 1907 to date, & Rep'r lodezee 
t Rehearing denied Marcb 13, 1911. 
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Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by John M. Conroy against the Penn ^^lectrical & 
Mànufacturing Company. Decree for complainant (181 Fed. 697), 
and défendant appeals. Reversed. 

Jos. M. Nesbit and Edward Hector, for appellant. 
Bayard H. Christy and Paul Synnestvedt, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below a decree was 
entered in favor of the complainant, John M. Conroy, adjudging the 
respondent had infringed reissue patent No. 13,789, granted May 5, 
1908, to said Conroy for orhamenting glass. The opinion of the lower 
court is reported at 173 Fed. 299, overruling a demurrer, and at 181 
Fed. 697, on final hearing. 

The case was before us on a former appeal. In that case the lower 
court had held and decreed Conroy's patent- No. 723,139 was invalid 
as not involving patentability. The opinion of the lower court in that 
case is reported at 155 Fed. 421, and that of this court affirming such 
decreç at 159 Fed. 943, 87 C. C. A. 149. After the décision of this 
court Conroy applied for and obtained a reissue, No. 12,789, of his 
patent No. 723,139. The présent case involves the validity of that re- 
issue. 

The case being hère on substantially the same state of facts as in 
the former appeal, ail questions of law determined on the first appeal 
become the law of the case for courts and parties on the second. Co- 
lumbia Chemical Co. v. Dufï, 184 Fed. 876. What, then, was the déci- 
sion in the former case? In that case the court below had before it 
process patent No. 723,139, for ornamenting glass, granted to John 
M. Conroy March 17, 1903. That patent referred to the clipping and 
scalloping of the edges of plate glass for small mirrors, which previous 
to Conroy's invention had béen donc by hand. From the opinion in 
that court reported at 155 Fed. 421, it will be seen that one of the 
workmen in Conroy's f actory suggested to him the idea that such hand 
clipping could be done by machiner y, whereupon Conroy, after exam- 
ining the hand process, went into his oiïîce, and in half an hour called 
the workmen in and explained a machine which he had meanwhile 
evolved. Conroy then applied for a single patent to cover both process 
and machine. On suggestion of the office the machine claims were 
withdrawn and made the subject of à later application on which patent 
Nô. 731,667 was issued to him. The original appHcation was then 
prosecuted for the process and resulted in the issue of patent No. 
723,] 39. The validity of the latter patent was challenged in the court 
below in the former case on the ground that the method claimed did not 
involve patentability. This défense of nonpatentability the court below 
sustained, holding that the patentée was simply attempting to claim 
and patent the mère function of his patented machine, and that under 
Risdon Locomotive Works v. Medart, 158 U. S. 81, 15 Sup. Ct. 745, 
39 Lf. Ed. 899, he. could not do so. In that regard that court said: 
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"Now applj'ing this principle to the case in hand. it is verj- clear that, in 
View of the prlor existence ot chipped glass, and that the advance Conroy 
made was to devise a machine to niake it. it is clear that, while such machine 
Is patentable, the functiou of that machine, namely. niaking niachine-chipped 
glass, is not. To do so would thwart the ob.1eet of the patent lavv, which is to 
promote, not retard, in-centions. To use a honiely illustration: Beef was 
chipped by hand. But no one would contend that when the first machine for 
chipping beef was made the inventor thereof could secure a patent for the 
process embodied in the machine. To do this would be to bar the way to 
every Inventor wlio niight devise some other machine for producing the coni- 
nion article of chipped beef. Sucli a construction of the patent laws wonld 
make them retard progress. Upon considération we are clear that patent No. 
723,139 is void as siniply belng for the function of a machine devlsed to man- 
ufacture an old product." 

Subsequently it entered its decree as follows : 

"6. The court being of the opinion that letters patent of the United States 
No. T23,139, granted March 17, 1903, to John M. Conroy, complainant herein, 
for a certain new and useful improvement in ornamenting glass, do not dis- 
close a patentable Invention within the meaning of the law, an injunctlon and 
accounting in respect of said last-named letters patent are denied." 

From such decree the former appeal was taken to this court. In its 
opinion this court considered the further question whether Conroy's 
alleged method was new, saying: 

"If the complainant (Conroy) simply gave to the art a better implement for 
proceeding by an old method, his patent is void." 

The opinion then proceeds to show that there was no différence be- 
tween the method of chipping by hand and that of Conroy by machine, 
concluding : 

"In both cases blows are struck, and struck at successive points closely ad- 
.lacent to the edge of the article, which remove the edge and a portion of the 
opposite side of the glass, and the pièces removed are approximately uniform 
in size and shape. Thus we hâve substantial identlty of opération in both 
cases." 

And af ter further reasoning its conclusion was : 

"We think the court below was rlght in holding the patent invalid." 

In accordance with that view this court issued its mandate afSrming, 
in quoted language, the decree of the court below as quoted above. By 
thèse proceedings it will thus be seen that the question whether Con- 
roy's process disclosed a patentable invention was the issue litigated 
between him and the Penn Electric Company, that it was decided ad- 
versely to Conroy, and by the decree entered in the lower court, which 
was subsequently affirmed in this, that question became res adjudicata 
as between the parties to the suit. 

After the décision in the other case, Conroy applied for and was 
granted reissue patent No. 12,789, upon his process patent No. 723,139, 
and therein was granted a claim, not for his process, but for a ma- 
chine ; said claim being : 

"A machine for cllpping the edges of glass articles, comprising in comblna- 
tion a rest or support for said article and a carrier movable relative to said 
support and provided with projecting means arranged to strike the said glass 
an angular glancing blow at a point adjacent its edge and in a direction away 
from the edge, substantially as described." 

185 F.— 33 
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The spécification was.based on the identical figures and spécification 
found in process patent No. 723,139, with the addition of this to the 
spécification: 

"Whlle I hâve shown with some particularity preferred forms of apparatus 
for carrying out my Improved method, no clalins are made hereln to such spé- 
cifie and preferred forms of apparatus, as such spécifie or particular form of 
apparatus embodying a- séries or plurality of pins arranged to operate suc- 
cesslvely is clainied specifieally in patent issued to me August 11, 1903, No. 
735,949, and another spécifie or particular form embodying a supporting table 
for the glass and means for shiftlng the table step by step is specifieally 
claimed in another patent issued to me June 23, 1903, Ko. 731,667." 

The court below overruled a demurrer to this reissue in an opinion 
reported àt 173 Fed. 399, and on final hearing, in an opinion reported 
at 181 Fed. 697, found the patent valid and the machine claim in- 
fringed; From such decree the Penn Electrical Company appealed. 
After argument and due considération, we are of opinion this decree 
was erroneous because the reissue was invalid. 

The right to a reissue of this patent must be found in Rev. St. 4916 
(U. S. Comp. St. 1901, p. 3393), which provides, inter aha: 

"Whenever any patent is inoperative or Invalid, by reason of a defective or 
insuffleient spécification, or by reason of the patentée elaiming as his own in- 
vention or discovery more than he had a right to claim as new, if the error 
has arisen by inadvertence, accident, or mistake, and without any fraudulent 
or deceptive intention, the commissioner shall, on the surrender of such pat- 
ent and the payment of the duty required by law, cause a new patent for the 
same Invention, and in accordanee with the corrected spécification, to be is- 
sued to the patentée," etc. 

Now it will be observed that the facts of this case do not f ail within 
thèse provisions. Patent No. 723,139 was not inoperative or invalid 
by reason of a defective or insufficient spécification. On the con- 
trary, the spécification was complète and sufficient. In accordanee with 
Rev. St. 4888 (U. S. Comp. St. 1901, p. 3383), it contained, "a written 
description of * * * the manner and process of * * * using 
it, in such' full, clear, concise and exact terms as to enable any person 
skilled in the art * * * to use the same" ; and, indeed, no change 
was made in that regard in the spécification when it was used for the 
reissue. Nor was the vice of patent No. 723,139 that he therein 
claimed "as his own invention or discovery more than he had a right 
to claim as new," for he unquestionably did discover the machine pro- 
cess shown in his machine and embodied in the claims of No. 723,139. 
The vice of that patent was twofold : First, that conceding such ma- 
chine process was new it did not, in the terms of the decrees made in 
the original case by the lower and the upper courts, "disclose a pat- 
entable invention within the meaning of the law"; and, secondly, as 
held by the upper court, such machine process was not new because it 
was the same process that was known and used in the hand art. It was 
not a case of insufficiency, overstating, inadvertence, accident, or mis- 
take of the original patent, but one of adjudicated invalidity for lack 
of patentable invention. And adjudged lack of pateritability is not 
made by the statute a grouhd for reissue. 

It is sought, however, to bring the case within the reissue statute as 
one where the vice of the patent was because its claims were too broad, 
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and to support this view our attention îs called to a sentence in this 
court's opinion, "The claims of the method patent include the hand 
opération, as well as the machine opération." But when thèse words 
are read in the light of the context, and that the question then being 
considered was that the machine process was invalid, not because Con- 
roy had not discovered it as a machine process, but because such ma- 
chine process was simply the old process theretofore worked by hand, 
and because the process whether used in hand or machine was old, it 
did not, as the decree held, "disclose a patentable invention within the 
meaning of the patent law," it will be seen the language has not the 
significance now contended for. And that the process, whether by 
hand or machine, was the same was, the opinion contended, indicated 
by the fact that the process described in the claim made by Conroy on 
his machine process invention might also aptly describe the process 
that had been used in the old hand art, and this was advanced as a 
reason, not to show that his claim was invalid because it was toc broad, 
but that no such claim, either broad or narrow, could be made because 
the process therein described was old and nonpatentable. Read in 
connection with the context, and bearing in mind the patent was de- 
creed invalid because it did "not disclose a patentable invention within 
the meaning of the law," it will be seen the words in question cannot 
hâve the effect of bringing the case within the terms of the reissue 
statute. The case therefore not falling within the terms of the re- 
issue statute, the reissue was made without authority of law and must 
be held void. , 

This view renders it unnecessary for us to discuss the other and 
grave question involved aiïecting the validity of this reissue in view of 
the office proceedings on machine patent No. 731,667. 

The decree of the court below is therefore reversed, with costs and 
with directions to the Circuit Court to enter a decree in favor of the 
respondent adjudging reissue patent No. 12,789 invalid, and dismissing 
the bill of complaint. 
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(Circuit Court of Appeals, Second Circuit. February li, 1911.) 

No. 129. 

L Patents (| 211*) — Licenses— Construction and Opération. 

A llcense contract under a patent, providlng that "this agreement to 
exteud flve years from date with a privilège of ten yeara or terminate 
at any time if by niutual consent of both parties," gave the licensee the 
privilège of continulng for ten years whlch he could exercise ex parte, 
and it was sufficient to extend the license if he continued maklng the 
patented machines or otherwise Indicated his Intention. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 304-311; Dec. 
Dig. § 211.»] 

2. COtTBTS (i 349*) WlTNESSBS — COMPETENOY IN FEDEBAL COTJRTS. 

Under Rev. St § 858, as amended by Act June 29, 190S, c. 3608, 34 
Staf. 618 (U. S. Comp. St. Supp. 1909, p. 242), whlch pro vides that the 
competency of a wltness to testlfy In any civil action, suit, or proceeding 
m the courts of the United States shall be determlned by the laws of the 

*For other casM «ee same topic & { numbeb lu Dec. & Am. Dlgs. 1907 to date, & Hep'r ln4esu 
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State, and Code Civ. Proc. N. Y. § 829, the testimoiiy of a défendant in 
a suit in equlty for infrlngement of a puteut, brought by an assignée, as 
to Personal transactions between himself and complainant's assignor* 
Bin ce deceased, is incompétent 

: [Ed. Noté.— For other cases, see Courts, Cent. Dig. | 925; Bec. Dig. | 
349.* 

Competency in fédéral courts — Following state practice. See notes to 
O'Coniiell V. Reed, 5 C. C. A. 602; Bank of CaUfornla v. Cowan. 21 C. 
G. A. 278.] 

3. , Patents (| 211*) — ^Licerses— Construction. 

Where a license under a patent required the llcensee to pay a royalty 
on machines sold, but contained no provision as to the effect of a default, 
mère delay in the payment of royalties did not operate to terminate the 
license. 

[Ed. Note. — For other cases, see Patents, Ceut. Dig. §§ 304-311; Dec. 
Dig. § 211.*] 

Appeal_ f rom the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by James Rowland against John S. Biesecker. De- 
cree for défendant (181 Fed. 128), and complainant appeals. Afïirnied. 

J. K. Macdonald and E. S. Macdonald, for appellant. 

George C. De Lacy (J. Elmer Mehck, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The bill is in the form usually em- 
ployed in suits for infringement of patent, praying injunction and ac- 
counting. The patent declared upon is No. 624,261, granted May 2, 
1899, to Réuben R. Stone, as inventor for a butter-cutting machine. 
Assignment to complainant on November 13, 1906, of ail right, title, and 
interest to the patent and said invention and improvement was al- 
leged and proved. It is charged that since the date of assignment and 
complainant's ownership of said patent défendant has made and sold 
butter-cutting machines made according to and containing the inven- 
tion of the patent. The answer admits that défendant has made and 
sold and continues to make and sell butter-cutting machines pursuant 
to an agreement made with Stone, advertising them as made in con- 
formity to the patent and making and selling under such représenta- 
tions. Except for the agreement above referred to, infringement is 
conceded, and we hâve a suit for such infringement of which the Cir- 
cuit Court had jurisdiction, although both parties are citizens of New 
York. 

The sole défense is based upon a written agreement of license and 
some testimony as to transactions between the parties supplementary 
thereto. If such an agreement covering the period alleged in the com- 
plaint be proved, a suit for infringement will not lie. 

The license agreement between Stone and Biesecker bears date 
July 31, 1899. It gives to the second party, Biesecker, the exclusive 
trade and control in the United States of the "aforementioned Stone 
butter-cUtter" ; Biesecker agreeing to use diligence to push its sale, 
and not to handle competing machines. Royalty was to corne through 
Stone's furnishing the machines to Biesecker for $70 each; or, if the 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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second party were able to get them made cheaper, he might do so, 
and in that event should pay a royalty of $25 on each machine. The 
document contains this clause : 

"Thls agreemeiit to extend flve years from date wltb a privilège of teii 
years, or terniiuate at aiiy time if by mutual consent of both parties." 

Manifestly this gave défendant the right to continue selling the 
machines under the contract for 10 years, if he chose to do so. No con- 
sent of Stone was required as a prerequisite to continuing sales after 
the expiration of the first five years. Nevertheless défendant under- 
took to prove a later oral agreement with Stone entered into before the 
expiration of the five years, whereby the latter agreed to let him hâve 
the sale of thèse machines for the remaining five years and would 
forego his royalties, défendant, however, to pay him what défendant 
thought right for any information, as to a^probable purchaser, which 
might lead to his selling a machine. Defçndant testified at great length 
as to this alleged oral agreement, but since Stone died in the latter part 
of November, 1906, the testimony was by "a party interested in the 
event" of the suit, "concerning a personal transaction or communica- 
tion between the witness and the deceased person" from whom the 
other party derived title by assignment. It must be excluded under 
section 858 of the United States Revised Statutes, as amended in 1906 
(Act June 29, 1906, c. 3608, 34 Stat. 618 [U. S. Comp. St. Supp. 1909, 
p. 242]), and the New York Code of Civil" Procédure, § 829. With this 
testimony out of the case, the évidence as to a subséquent oral agree- 
ment is very slight. We need not discuss it, because so far as this 
suit for infringement is concerned it is not necessary to détermine 
whether or not there was any such oral agreement. 

We concur with the judge who heard the cause at circuit that de- 
fendant's privilège of continuing for 10 years was one which he could 
'"exercise ex parte. Nor were there any formalities prescribed as to 
the mode of its exercise. Had the défendant orally told Stone that he 
meant to go on, that was enough, whether Stone assented or not." We 
are also satisfied that: 

"No more was necessary tlian tliat tlie défendant should so ou inaking 
machines, or in any other way indicating his intention to use the remaining 
period of his license." 

The évidence shows he did go on selling the machines, only with 
the parts a little heavier, during the lifetime of Stone subséquent to 
July 31, 1904. Not many were sold, eight or nine apparently, but only 
a few were sold during the first five years. There is quite sufficient 
to show défendant continued to sell during the second five years. 

The case differs materially from Seal v. Bookkeeper, 130 Fed. 449, 
64 C. C. A. 651, relied on by complainant, where it was provided that 
the second party might renew for an extended period "by mailing first 
party, at least thirty days before August Ist, 1900, written notice of 
his intention so to do." 

It is shown by the record that during the second period défendant 
did not pay the amount of royalties specified in the contract, but the 
contract does not contain the clause, usually found in such instruments, 
to the efïect that for default in payment continued for some specifiecl 
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period the other party may by giving notice of his élection to do so re- 
voke the license. In the absence of any such provision, jnere delay in 
payment, though long continued, would, of course, give a right to sue 
for royalties but would not ipso facto operate to annul the contract. 
No attempt has been made by Stone or by complainant to revoke the 
agreement for breaches by défendant. So far as this suit is concerned, 
we hâve a license, existing when suit was brought, which precludes re- 
covery in the ordinary action for alleged infringement. 

Wnether any royalties are due, or whether subséquent agreements 
of the parties to the contract hâve excused their payment, are questions 
the fédéral court cannot investigate, since both parties to the suit are 
résidents of the same state. It may be noted that défendant ceased sell- 
ing machines on the expiration of the 10 years, and withdrew ofïers 
of such machines from hi% colleagues. He protests that he has no in- 
tention oî handling them for the residue of the life of the patent, un- 
less he can make some arrangement with the présent owner of the 
patent. 

The decree is affirmed, with costs. 



CONTINENTAL AUTOMOBILE CO. v. A. G. SPALDING & BROS. 

(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

No. 130. 

Patents (| 328*) — Infringement— Clutch Mechanism. 

The Mabley and Prantiulst patent, No. 883,552, for a clutch mechanism 
for automobiles of thé réversible cône clutch type, held, not infriuged by 
a clutch of the multiple disk type. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Continental Automobile Company against A. 
G. Spalding & Bros. Decree for défendants, and complainant ap- 
peals. Affirmed. 

The decree of the Circuit Court dismissed the bill which was based 
upon letters patent No. 883,552, granted to the complainant as assignée 
of the inventors, Carlton R. Mabley and Gustave E. Franquist, March 
31, 1908, for improvements in clutch mechanism. AU of the claims 
are involved except those numbered 3, 9, 10, 14 and 15. The opinion 
of the court below was fàled March 14, 1910, and is reported in 177 
Fed. 693. 

Edwards, Sagar & Wooster ( Clif ton V. Edwards and Julian Woo- 
ster, of counsel), for appellant. 

WiUiam A. Redding and Albert M. Austin, for appellees. 

Before EACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patent relates to clutch mechanism for 
the transmission of power from an engine by which the clutch parts 

•For othor cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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can be removed without necessary disarrangement of other parts of 
the mechanism. It is especially designed for use on automobiles and 
other vehicles in which the space which contains the parts is very 
limited, and in order to reach the clutch many of thèse parts must 
be removed. It is asserted that the patented clutch can be readily 
removed and replaced without the necessity of taking out the main 
shaît of the machine, thus facilitating necessary repairs of the bear- 
ing which can be made without disturbing the engine bearings or the 
driven shaft. After making the repairs to the clutch, it may be re- 
placed in the machine, it being unnecessary to take thé machine apart 
or the driving or driven shaft out of the machine. The patentées 
assert that their improvement may be applied "in any situation when- 
ever it is undesirable to remove the driving or driven shaft from the 
machine, but wherein it may be désirable to use a construction where- 
in the parts shall ail be accessible for inspection or removal." The 
opinion of Judge Ray sets out in extenso ail of the claims in issue. 
He also states fully the proceedings in the Patent Office together with 
a description of the more relevant portions of the prior art. It is 
unnecessary to repeat ail this. It suffices to say that we agrée with 
him in the opinion that the claims cannot be broadly construed to 
cover other structures than those shown and described. 

The clutch of the patent is a reverse acting cône friction clutch. 
The défendant uses a multiple disk or Weston clutch. The device is 
well described by the defendant's expert, Mr. Freeman, as follows : 

"In a multiple disk clutch you hâve a multiplicity of surfaces, each pair 
pressed together with the samo force, se that the frictional grip of such a 
clutch is equal to the product of the frictional grip of one pair of surfaces 
multiplied by the number of pairs of surfaces employed. In other vvords, the 
power of a multiple disk clutch is deterniined by the number of pairs of fric- 
tion surfaces, the condition of those surfaces and the force with which they 
are pressed together and is independent of the area of them, the niatter of 
area belng one of wearing surface and having to do with the lite of the 
clutch and not with Its gripping power. The principle of the cône clutch is 
an entirely différent principle." 

Mabley and Franquist hâve made improvements in réversible cône 
clutch mechanism, which may be patentable. The défendant uses a 
multiple disk clutch. Both types are old and well known, both are 
intended to accomplish the same results and each has its advantages, 
but they work on essentially différent principles. Of course it is not 
pretended that mère improvements entitle the party who makes them 
to the rewards of a pioneer inventor. There is, to say the least, a 
strong presumption that one using a well-known multiple disk clutch 
will not infringe improvements intended for use upon cône clutches 
only. The doctrine of équivalents cannot be invoked in such circum- 
stances. However, the judge of the Circuit Court analyzed the va- 
rious claims in détail and reached the conclusion that none was in- 
f ringed. As we agrée with his conclusions, we deem it unnecessary 
to restate the reasoning by which the conclusion was reached, 

The decree is affirmed. 
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KBNNICOTT WATER SOFTENER CO. t. BAIN. 

(Circuit Court of Appeals, Seventli Circuit. January 10, 1911.) 

No. 1,701. 

Patents (§ 283*) — Suit for iNFRiisrGEMENT— Jukisdiction or Equity. 

Injunction is iiot the appropriate reuiedy for past infringemeuts of 
a patent, and should be used only in tlae prévention of further iujury. 
when further injury Is actually threatened ; and if a défendant lias in 
good faitli ceased infringement before suit brought. which fact the com- 
plainant had full opportunity to learn, and the court is satisfied that no 
further infringement is iutended, or reasonably to be apprehended, it 
may properly refuse an injunction and dismiss the hill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 448; Dec. Dig. 
§ 283.* 

Grounds for déniai of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Suit in equity by the Kennicott Water Softener Company against 
John E- Bain. Decree for défendant, and complainant appeals. Aî- 
firmed. 

The appeal is from a decree dismissing the bill for want of equity. 

The bill was to restrain infringement of letters patent No. 732,357, 
issued June 30, 1903, to the appellant as assignée of Cass L. Kenni- 
cott, for an improvement in Water Purifiers, The f acts will be found 
in the opinion. 

P. C. Dyrenforth, for appellant. 

Joseph A. Minturn and Frank W. Woerner, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Juclges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The bill seems to hâve been dismissed because it appeared satis- 
factorily to the trial judge that, at and before the filing of the bill, 
appellee had, in good faith, ceased the use of the alleged infringing 
device, of which the appellant had sufficient notice — that, at the time 
the bill was filed, appellee was not emplbying the infringing device 
designated in the bill, or anything that infringed appellant's patent, 
and had not been for some three months previously — and that there 
was nothing in the attitude of appellee that justified appellant in be- 
lieving that the discontinuance was not in good faith. The bill, in 
our opinion, was properly dismissed. 

Applications for injunctions in patent cases are not, in this respect, 
différent from applications for injunctions in equity generally; that 
is to say, injunction is not the appropriate remedy to procure relief 
for past injuries, and is to be used only in the prévention of further 
injury when further injury is actually threatened. High on -Injunc- 
tions, § 23 ; General Electric Co. v. New England Mfg. Co. et al. 
(C. C.) 123 Fed. 310; Odell v. Stout (C. C.) 22 Fed. 159. In Odell 

•For other cases see satce topic & § numbbk In Dec. & Am, Dlga. 1907 to date, & Rep'r Indexe» 
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V. Stout, supra, concurred in by Mr. Justice Matthews, then of tlie 
Suprême Court, Jùdge Sage used the following language: 

"If a défendant lîas, before suit brought, abandoned tlie luamifaeture nr.d 
sale of tlie iiifi-inginj.' inachliie, and the Court is satisfied tliat the abandon- 
ineut was in good faith and final, the injunction ought to be refused, upon 
the i)riuciples of equlty applicable to Injunction." 

Appellant, however, takes the position that a well-grounded ap- 
préhension of infringement may, in a proper case, alone suffice to 
support a bill quia timet for an injunction, without any estabhshed 
breach.; that the patent being vahd, the fact of a breach has ordinarily 
been held sufficient to justify an injunction because of a well-grounded 
appréhension of a répétition of the infringement; and to sustain this 
contention cites Woodworth v. Stone, 3 Story, 752, Fed. Cas. No. 
18,021 ; Facer v. Midvàle Steel-Work Co. (C. C.) 38 Fed. 231 ; Cel- 
luloid Mfg. Co. V. Arlington Mfg. Co. (C. C.) 34 Fed. 324; Brook- 
field et al. v. Elmer Glass Works (C. C.) 132 Fed. 312; Sawyer Spin- 
dle Co. et al. v. Turner (C. C.) 55 Fed. 979 ; Kane v. Candy Co. (C. 
C.) 44 Fed. 287; Matthews & Willard Mfg. Co. v. National Brass 
& Iron Works (C. C.) 71 Fed. 518; Cayuta Wheel& Foundry Co. 
V. Kennedy Valve Mfg. Co, (C. C.) 127 Fed. 355; Potter v. Crowell, 
3 Fish. Pat. Cas. 112, Fed. Cas. No. 11,323 ; New York Filter Mfg. 
Co. V. Chemical Building Co. (C. C.) 93 Fed. 827; Winchester Re- 
peating Arms Co. v. American Buckle & Cartridge Co. (C. C.) 54 
Fed. 703; and General Electric Mfg. Co. v. New England Electric 
Mfg. Ce, 128 Fed. 738, 63 C. C. A. 448. Froni this position, as a 
proposition of law, we do not dissent. 

Indeed, from the respective positions taken by counsel for both 
parties, there seems to be no question of law involved. The question 
is a question of fact, viz: assuming that the patent is valid, and that 
appellee had infringed, and that the infringement had ceased before 
the bill was filed (a fact clearly proven), did appellant, when the bill 
was fîled, hâve any well-grounded appréhension that the infringement 
would be repeated ? 

Appellant's patent relates to an improvement in an old art. The 
function of the machine is to soften water. One of thèse machines 
was installed in the Standard Oil Company's pipe line station at Mont- 
pelier, Indiana, where appellee lived. Appellee conducted a laundry, 
and some time in May 1907, there was put up and put into opération, 
in his laundry, a machine embodying the appellant's invention — said 
machine remaining in opération until the beginning of August of that 
year. This machine was put up and operated behind closed doors. 
Early in August of that year, appellant got access to it through a 
détective, who saw what the machine was, and, thereupon, August 
6th, 1907, appellant wrote a letter, demanding that appellee cease in- 
fringing. And it is mainly on thèse facts that appellant argues that, 
notwithstanding the fact that appellee thereafter did not use' appel- 
lant's device (appellant says it did not know this fact until the hear- 
ing below), it had a well-grounded appréhension that the infringement 
was continuing and would be repeated. 

But there are other facts. In reply to appellant's letter of August 
6th, 1907, appellee, on August lOth, 1907, replied as follows: 
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"In reply to yours of the 6th will say I hare not installed a water softener 
in Ft. Wayne" (appellant had chargea bim with that in its letter) "and do not 
tlilnk I hâve infriiiged on any ol your client's letters patent 

"We are applying for patent on our machine and we will mail you the 
drawings which I thlnk will be a week or ten days. Trusting this will be 
satist'actory," etc. 

Thereupon the spécifie pièce of machinery complained of by appel- 
lant was dismantled, and the new machinery put in — machinery con- 
fessedly not being an infringement of appellant's patent — a part of 
the old machinery being used in the assembling of the new. 

True, appellant interpreted this correspondence to mean that ap- 
pellee intended to continue the use of the old machinery, and there- 
upon declined the drawing profïered, saying that it knew already 
what the machinery was that appellee was using. But this is an in- 
terprétation that the correspondence does not bear ; for, had the draw- 
ings offered by appellee's letter been accepted, and the machinery of 
appellee investigated, the exact contrary of this interprétation would 
havè been shown. Had appellant apprised itself of what appellee 
was really doing, no ground for an injunction would hâve remained ; 
and the bill not having been actually fîled for three months thereafter, 
appellant had fuU opportunity to ascertain the facts. 

On the one hand, it is said, that appellee set himself down as a 
conscious infringer by putting the machinery behind closed doors, and 
as disingenuous, in the letter written, in that he did not disclose, even 
in that letter, the f act that he was no longer using the machinery that 
the détective had seen. On the other hand, it is said that appellant, 
for the spécifie purpose of getting a well-grounded appréhension that 
would enable it to maintain this suit in equity, did not wish to know 
more than it had learned from its détective. And much of the argu- 
ment is spent on thèse contentions. Into neither of them, however, 
need we enter. It is sufficient, to sustain the decree of the court 
below, that, as a matter of fact, appellee did, in good faith, cease the 
use of the infringing device, and that appellant had full opportunity 
to make itself acquainted with this fact before it filed its bill. What- 
ever rights are left to appellant on this state of facts, must be asserted 
in a suit at law for damages. No ground exists for the bill in equity. 

The decree of the Circuit Court is affirmed. 



PAESON MFG. CO. v. COE. 
(Circuit Court of Appeals, Thlrd Circuit. February 10. 1911.) 

No. 89. 

1. Patents (§ 32S*)— Infbingement— Steam Bloweb. 

The Parson patent, No. 57.'5,480, for a steam blower, as llinited by its 
terms and the prier art, held not inf ringed. 

2. Patents (§ 828*) — Infkingembnt— Smoke-ConsÙming Fubnacb. 

The Parson reissue patent No. 12,072 (original No. 681,457), for a 
gmoke-consumlng l'urnacfe, fte!(î not inf ringed. 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Patents (§ 328*) — Invention— Gbate Bar. 

The Parson patent, No. 702,585, for a grate bar, hcld void for lack of 
invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Suit in equity by tiie Parson Manuf acturing Company against 
Charles T. Coe, trading as the New York Grate Bar Company. Decree 
for défendant (180 Fed. 742), and complainant appeals. Affirmed. 

Arthur Steuart and James L,. Steuart, for appellant. 

Charles C. Gill, for appellee. 

Before GR.A.Y, BUFKINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Parson 
Manufacturing Company, the patent owner, filed a bill against Coe and 
others, charging infringement of the several specified claims, viz. : 
Claim 1, patent No. 573,480, granted December 33, 1896, to Henry 
E. Parson, for a steam blower ; claims 1 and 3 of reissue No. 12,072 
(of No. 681,457)_, granted January 6, 1903, to Henry E. Parson, as- 
signer to complainant, for a smoke-consuming f urnace ; and claims 
1 and 2 of patent No. 702,585, granted June 17, 1903, to Henry E- 
Parson, for a grate bar. That court in an opinion reported in 180 
Fed. 742, held the first and second patents were not infringed and 
the third was invaUd. From a decree dismissing the bill the Parson 
Manufacturing Company appealed to this court. After argument and 
due considération, we are of opinion no error was committed by the 
court below. 

In view of the exhaustive discussion in the opinion above referred 
to, we refrain from further duplication, and content ourselves with 
ref erring to that opinion for explanations of the art and the pertinent 
facts of the case and with briefly stating the conclusions to which a 
study of the proofs has brought us. In Parson's patent, No. 573,480, 
for a steam blower, the spécification shows as part of his steam blower 
a brick-encased chamber. Thus the spécification says : 

"Tlie nozzle-frame B is connected witli a steam supply-pipe C, whicli Is 
again connectée! with a suitable superheater D that is arrangea in a brick 
encased. chamber Di arrangea along the side wall of the furnaee and the grate 
E, as shown clearly in Figs. 1 and 5. The steam is supplied to the super- 
heater D by a pipe D2 from the steam dôme of the boiler and superheated by 
the heated bricks whicli form the chamber Di, so that the steam is supplied 
In dry and superheated condition to the nozzles of the blower." 

From this it will be seen that the chamber in question was not only 
in fact brick-encased, but that the bricks of the casing had the func- 
tion of superheating the steam. This form of construction was car- 
ried into claim 1 as "an elongated brick-encased chamber arranged 
above the grate of the furnaee, adjacent to the side wall of the 
furnaee," and into claim 3 as "an elongated brick-encased cham- 
ber arranged above the grate of the furnaee adjacent to the side-wall 
of the same." As touching thèse éléments we agrée with the conclu- 
sion reached by the court below, namely : 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"In view of the dlselosures of the prior art and the limitations imposed 
upon the elaim in question, and lîeeping in mind tliat by the term of the clalm 
the superheater of the patent In suit was required to be located in an in- 
closed. brlck-encased chamber arranged above the grate of the furnace and 
adjacent to the side wall of the furnace, It folio ws that a superheater, which, 
llke that of the défendant Is not inclosed in a brick-encased chamber, is not 
above the grate of the furnace, and is not adjacent to the side wall of the 
furnace, is not within the claim," 

— and that infringement was not shown. 

As to the reissne patent, No. 12,072, we agrée with the court be- 
low that the burden upon the complainant of clearly estabUshing the 
fact of infringement has not been met. This is not the case of one 
having on hand and offering to furnish an infringing device, or, in- 
deed, was the device one which could be made or kept in stock and 
f urnished. The reissue was for a large, smoke-consuming furnace 
which could only be built in place. The respondent bid upon a con- 
tract to alter certain old furnaces in a municipal water System, which 
provided : 

"The bridge walls must be rebuilt so as to glve a supply of hot air over the 
Ares, said supply to be regulated by damper and where possible bridge wall 
must be made wlth a cleanlng shelf." 

Now, in attempting to carry out this contract, the respondent tried 
to make a cleaning shelf by beveling off an old bridge wall in a well- 
known way, and which if it had succeeded would not hâve infringed. 
Because of the thinness of the bridge wall it was impossible to com- 
plète the construction, the bridge wall was restored to its former con- 
dition, and the project abandoned. To hold the respondent guilty 
of infringement under thèse circumstances would be going beyond 
any case called to our notice, and we think the court below well said : 

"There Is nothing in the contract, spécifications, or drawings to show that 
he intended to build the banking platl'orm called for by the Parson patent. 
The defendant's testimony which Is directly to the contrary is the only évi- 
dence In the case upon the point. Moreover, the contract, as appears upon its 
face, was contingent. A cleaning shelf was only to be built in case It were 
possible by the use of the old bridge wall. While threatening Infringement 
may undoubtedly be enjoined, the évidence In this case shows but a vague 
and condltlonal threat, if tbreat it be, which Is best interpreted by what the 
défendant aotually did or rather tried to do before he found out the Impos- 
sible character of his undertaklng. He merely beveled ofiE the bridge wall, 
and, if that made a cleaning shelf, It was old in the art and only that which 
he had a perfeet rlght to do, as will appear by examinlng the following pat- 
ents: No. 418.955, to Miller, January 7, 1890; No. 421,990, to Tobin, Febru- 
ary 25, 1890 ; No. 640,726, to Wllder, January 2, 1900 ; No. 498,959, to Meta, 
.Tune 6, 1893. The burden of proof to show infringement rests upon the com- 
plainant, but there Is not a word of testimony to show that the défendant 
ever contemplated much less threatened to construct a bridge wall and bank- 
ing platform with their Intercommunicating air channels as called for by the 
patent In suit." 

As to the third patent, No. 702,585, we agrée with the court below 
that the giving of a serpentine or zigzag shape to a rib placed on 
the under side of an otherwise flat grate bar does not involve inven- 
tion. The whole matter is aptly summed up in the opinion, which 
says : 

"The placing of a stlfEenlng rlb along the middle of the under side of any 
bar, plate, or strlp of Iron is a mère commonplace, as much so as an ordinary 
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trace or strut In carpentry. In cast Iron It Is as easy to make a stlffening 
rib crooked as straight, and it surely requlred no Inventive insight to see that 
wlth a perforated grate bar (the holes being naturally staggered in accord- 
anee witli common usages) a stlffening rib along the middle would avoid 
blocklng the holes (especlally if thèse are set closely together) by giving this 
rib a zigzag or serpentine shape." 

We accordingly dismiss this appeal at the cost of the appellant, and 
affirm the decree of the court below. 



BOUTELL MFG. CO. v. HUNT MFG. CO. 

(Circuit Court, W. D. Nev? York. October 14, 1910.) i 

No. 345. 

1. Patents (§ 32S*) — Validity and Infbingement— Pabing Machine. 

The Tripp patent, No. 372,689, for improvements in apple paring and 
coring machines, while of uarrow seope, was not anticipât»! and dis- 
closes invention ; also held infringed. 

2. Patents (§ 328*) — Validity and Infbingement — Pabing Machine. 

The Boutell patent, No. 693,778, for an improvement in apple paring 
machines, the purpose of which is to give to the cutting knife a variable 
rotary movement and a more rapid movement at the ends of the fruit, 
was not anticipated, is novel and useful, and discloses invention; also 
held infringed. 

3. Patents (§ 328*) — Validitt and Infbingement— Pabing Machine. 

The Boutell patent. No. 892,894, for improvements in apple paring and 
coring machines, covers a comblnatlon of old éléments with the addition 
of a pusher device, the opération of which is novel and useful, and which 
renders the combination patentable as involving invention; also held in- 
fringed. 

In Equity. Suit by the Boutell Manufacturing Company against 
the Hunt Manufacturing Company. Decree for complainant. 

Church & Rich and Frederick F. Church, for complainant. 
Nathan Heard, for défendant. 

HAZEL, District Judge. The défendant is charged herein with in- 
iringement of patent No. 572,689, granted December 8, 1896,, to H. 
A. & W. Tripp, and patents Nos. 693,778, granted February 18, 1902, 
and 892,394, granted July 7, 1908, to William H. Boutell, which re- 
late to improvements in apple paring and coring machines. The Tripp 
patent relates to the means for supporting the knife arm and remov- 
ing it from the turntable. The earlier Boutell patent relates to giv- 
ing the turntable a desired rotary movement during the reciprocation 
of the carriage on which it is mounted, and the later Boutell patent 
relates to devices for removing the fruit from the fork after paring 
and coring. In machines embodying the patents in controversy there 
is provided a stationary frame to which is affixed the operating mech- 
anism, i. e., the movable carriage with the paring knife attached so ar- 
Tanged that its edge will corne directly below the center of the fork 
upon which the apple is impaled. The fork is supported upon a pro- 
jection connected to the turntable below the carriage; the turntable be- 

*For otber cases see same toplc & ] numbxb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing arranged to oscillate or rotate on its axis in one direction and co- 
operatine in its paring movements with the knife and knife carrier. 
The knife arm is provided with a sleeve which rests on a hook projec- 
tion on the spindle carrying the turntable, while the knife arm rests 
in the sleeve and is firmly held in its bearings by a spring. There is 
also mounted on the carriage a coring spoon, which enters the blow 
end of the apple during the paring opération. After paring and cor- 
ing, the carriage moves outwardly, while the apple on the coring spoon 
is pushed forward by a pusher device to contact with the stationary 
arm, which loosens it from the coring spoon and précipitâtes it into 
a receiving device. The varions parts and éléments relating to the 
turntable, the paring knife, and pusher device are correlated in such 
a way, in their rotary and reciprocating movements, as to enable co- 
opération with each other to pare the fruit, core it, to release it and 
discharge it into a suitable réceptacle and mearjs for removing the core 
from the fork after paring and coring of the fruit. 
In the Tîipp patent, claim 7 is in controversy. It reads : 

"7. In a machine for paring, the comblnatlon of a main frame, a knife 
carriage, à swinglng knife frame, a knlfe-holdlng stock fixed to a supporting 
bar, 31, looSely connected to the swinglng frame, and a détachable spring to 
hold the stock engaged therewlth, said spring œalntaining sald connection, 
and the stock and its supportlug bar belng together entirely remova'ble from 
the machine by the detachmënt of the spring, substantlally as described." 

The claim is narrow, as will be shown by the disclaimer in the spéc- 
ification. It must be limited to the means claimed and described, in- 
cluding, hoy/ever, such tneans as may be fairly and Teasonably com- 
prehended.as coming within its scope, several patents are relied upon 
to establish anticipation, but it will be sufficient to examine the patent 
to Boutell, No. 405,825, which is the closest référence. In sucla pat- 
ent the turntable, as in the patent in suit, has a slotted arm to which 
the head of the knife arm is pivoted at the top end, while at its lower 
end it has a bracket with a slotted opening, which opening, however, 
is inclosed but permits the knife arm to move therein. To remove 
the knife arm from the turntable a boit or screw at the top end must 
first be remôved. The patentée desired to provide for the quick re- 
moval and replacement of the knife and without discontinuing the op- 
ération of the machine for any length of time. He accomplished 
this object by Connecting a coil spring at its lower end to the turntable 
and at its upper end to a notched projection on the knife stock. By 
this adjustment of the spring the knife stock is pressed toward the 
fork on the machine and against the apple and is held firmly in its 
pivotai position. The improvement has modestly progressed the art, 
as the prior machines and publications do not disclose a similar con- 
struction. 

In the Parker patent, No. 16,993, of 1857, is shown a spring oper- 
ated with a turntable ; but it does not perf orm the principal f unction 
of the spring in suit. In the Parker patent the knife-holding block 
is held in position by a spring catch; whereas, in the Tripp device 
the knife stock and supporting bar connected together are détachable. 
The Boutell and Parker devices were cited and discussed by the ex- 
aminer of patents when the Tripp application was filed, but the claim 
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in suit, as amended, was allowed. From the action of the examiner 
the presumption is warranted that the patent was not anticipated, and 
this presumption the défendant has not overcome. In defendant's 
machine the spring holds the knife arm in place as it swings with the 
turntable and causes the knife head to move the fruit impaled on the 
fork. When the spring is taken from the notched portion of the 
knife arm which is intégral to the rod, the knife rod may be easily 
withdrawn in a downward direction through the bifurcated opening 
in the turntable and may readily be replaced. The defendant's spring 
arrangement is slightly différent from that of complainant, but it per- 
forms the same function. In using a removable cotter pin to osten- 
sibly assist in holding the knife arm at the top end of the turntable, 
the défendant does not in my estimation def eat the charge of inf ringe- 
ment. Indeed, the use of the cotter pin is of such little importance 
that it was evidently added with the expectation that by its use in- 
fringement would be avoided. 

The Boutell patent, No. 693,778 : The object of the patentée was 
to construct a paring machine which in opération would impart to the 
cutting knife a variable rotary movement and a more rapid movement 
at the ends of the fruit than at the points intermediate where its con- 
tour is larger. Claims 4 to 10 and 21 to 25 inclusive, relate in détail 
to the turntable and the variable swinging movements of the knife in 
paring the fruit. The fourth is fairly typical of the claims involved 
and reads: 

"4. In a paring machine, tho combination with the main frame and the car- 
nage reciproeatlng thereon, of the paring head rotatable on the earriage hav- 
ing the paring knife thereon and co-operating projections between the paring 
head and frame for eansing the rotation of the paring head, at a variable 
speed during the reciprocation of the earriage, whereby a more rapid rotary 
movement is imparted to the paring head during the opération upon the 
ends of the fruit." 

Çlaim 5 spécifies the combination of the fourth, and in addition 
thereto includes the long and short teeth to co-operate with corre- 
sponding surfaces to cause a variable rotation of the speed of the 
knife head. While the claim in terms is broad, yet, when read with 
the spécification, the object of the inventor is so clearly discernable 
that it may be construed to mean that the increased speed shall only 
be at the ends of the fruit. Claim 21 broadly describes the means 
for controUing the knife so as to give it a quicker movement in paring 
the ends of the fruit than at the intermediate points where the diam- 
eter is larger. Claims 24 and 25 specify curved projections with 
curved teeth adapted to enter the recess in the frame. The art to 
which the invention belongs is old, and the varions éléments of the 
combination are found in prior patents and structures, except the élé- 
ment to which this décision is more particularly directed. 

The patent to Pratt, No. 14,775, dated April 29, 1856, shows a 
knife operated by an eccentric gear and which' in its paring opération 
travels at variable speed. It has no turntable or earriage, hpwever, and 
therefore it is of no weight in construing the patent under considéra- 
tion. Later machines having a earriage or turntable and paring knife 
attached thereto are described and illustrated in the several patents to 
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Oaks, which are a dose approach tp the Tripp and Boutell type of 
machines, and to such prior patents and to so-called Eurêka and Bo- 
nanza machines particular référence must be had to acquaint the court 
with the prior state of the art. Other paring machine patents may 
be passed over without calhng for spécial considération. The desid- 
eratum of the patentées was to give an old élément, the turntable 
supporting the knife head, not merely a variable speed, but a quicker 
speed at the ends of the fruit and slower at points of increased diam- 
eter. The Oaks patents and the Eurêka and Bonanza machines, 
which embody such patents, operate on a différent principle from the 
patent in suit. In such machines the speed of the knife head is shown 
to hâve operated slower at the ends of the fruit than at the bilge or 
larger parts. Such variableness of the speed, the évidence shows, was 
unsatisfactory and objectionable, as the paring head usually remained 
in contact with the pared fruit and did not pare the ends, making it 
necessary to repare it. In this situation the patentée improved the 
machine by securing the rotation of the turntable in co-operation with 
the knife arm in a différent way than is shown in prior publications. 
To attain a more rapid movement of the knife at the beginning and 
end of the paring opération, he proyided projections on the turntable 
to join others and one long projection to enter a suitable recess on the 
main frame. The spécification describing his method of securing a 
variable speed of the knife says: 

"Then tbe tooth, 41, engaglng the projection, 43, wIU turn the head qulte 
rapidly until the elongated tooth, 39, enters the recess, 40. As the engaglng 
Une of the tooth, 39, and the sldes of the recess, 40, are farther removed 
from the center of rotation, the rotary movement of the head will be slower 
until the tooth, 39, is operated upon by the inner side, 40x, of the recess, 
40, which is nearer the center of rotation, and the head is caused to rota te 
more rapidly again until the side of the tooth, 39, co-operates with the sur- 
face, 30, on thé main frame, and the paring knife moves parallel with the- 
fork and away from the fruit." 

Such method of securing a variable rotary speed, quicker at the 
ends of the fruit than at the center, was new and accomplished a use- 
ful resuit. In the Eurêka and Bonanza machines the turntable is 
turned by a rack bar on the frame and tooth section on the turntable. 
Regarding the opération of such machines, the expert witness for 
complainant testified: 

"The first tooth or rack bar tooth engaglng surface of each of the sector» 
is somewhat longer than the intermediàte tooth or teeth of the sector, and 
as the motion of the turntable on its axis is imparted by the engagement of 
the sector teéth was a flxed rack bar, such engagement being caused by the 
movement: of the sector axis in unison with the carriage, it necessarily fol- 
lows that the rotary movement imparted in the turntable and knife with 
relation to the carriage is slower at the beginning and ending of the move- 
ment than at Intermediàte points in the movement. This means that the 
knife feed due to such movement is slower when paring the ends of the 
apples than where paring the center or bilge of the apple." 

Giving weight to tfiis téstimony, it is bbvious that the several Oaks 
patents âré not anticipatory of the patent under considération, nor 
do they aiïord 'a" Sufficient reason to give the claims ihe strictest pos- 
sible constfùction. 
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In the defendant's Pacific machine is shown a main frame with a 
reciprocating carriage and turntable mounted on vertically extended 
bearings to enable rotation over the fork shaft. At the top of the 
turntable are two curved teeth which join and co-operate with teeth 
on the main frame. On the lower and rear end of the turntable is 
an upwardly projecting roller adapted to fit a recess in the main 
frame. By this arrangement the turntable swings during the inter- 
mediate movement and as the carriage moves toward the forked shaft. 
It makes no différence that the short teeth are located at the upper 
and not at the lower end of the turntable, as in complainant's device, 
or that the roller is located at its lower side. The patentée does not 
specify the particular location of the short teeth or long projection 
in his turntable or frame, and to merely change their location on the 
turntable without the achievement of a différent resuit does not avoid 
infringement. Brammer v. Schroeder, lOO Fed. 918, 46 C. C. A. 41. 
By exhibit diagrams containing radial lines, défendant endeavored to 
show that, as the carriage of its machine travels at a certain speed, 
the turntable is given a rotating movement at the same speed and 
without increasing its speed at the ends of the fruit. Upon this point 
the testimony of the expert witnesses is contradictory and difïicult to 
reconcile. In opération defendant's exhibit machine apparently in- 
dicates that the résultant of the use of the roller at the lower end of 
the turntable is a slower speed when the bilge of the fruit is pared 
and f aster at the ends thereof. Giving weight to this impression leads 
to the conclusion that the arrangement, size, and configuration of the 
defendant's projections and roller in connection with the recess in 
the main frame imparted to the turntable a faster movement at the 
ends than at the middle of the fruit and were the équivalents of com- 
plainant's projections on the turntable and recess. 

The second Boutell patent relates more particularly to a power ma- 
chine having a plurality of forks mounted on the rotary fork réel and 
which are assembled to co-operate in relation to the turntable and 
knife. After paring an apple on the fork nearest the knife, the réel 
rapidly turns, bringing into paring position the apple on the next suc- 
cessive fork. The patent describes as an élément of the combination 
a pusher device located on the main frame just outside of the fork 
shaft. The coring knife is arranged to recède while the pusher slides 
forward longitudinally of the fork, coming in contact with the fruit 
impaled thereon, pushing or discharging it onto the fruit receiver 
or coring knife. From the coring knife the fruit is pushed by a dof- 
fer arm into a suitable réceptacle, while the pusher in its returning 
movements co-operates with the carriage and rapidly résumes its nor- 
mal position. It is proven that prior to the adoption of the pusher 
device under considération the fruit after having been pared fre- 
quently fell directly into the path of the knife and unless removed 
came in contact therewith in its reciprocatory or rotary movements, 
sometimes breaking the knife, and at other times despoiling the fruit. 
Theobject of the patentée was to overcoine such objection and also 
to s.écure the advantage of rapid paring. The claims in controversy 
185F,^-34 
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are the eightli to the twelfth inclusive. The eighth claim reads as 
f ollows : 

"8. In a parins machine, the combiuatioii wlth a rotary fork shaft, a par- 
ing kiiife movable longltudinally of the shalt at one side thereof, and a fruit 
reeeivef arrangea substiuitially in liue with the fork and adapted to tilt In 
a vertical plane, of a pusher operating on the main franie separate from and 
in rear of the fork to force the fruit froui tlie latter onto the receiver after 
the couipietiou of the paring opération and a dolïer for stripping It from the 
receiver by the tilting of the latter." 

Ail the éléments are concededly old s ave that relating to "a pusher 
operating on the main frame separate from and in the rear of the 
fork." 

The ninth claim, in addition to the combination of éléments con- 
tained in the eighth, refers to the réel carrying a plurality of forks 
together with a stationary cam for operating the core dofifers. Claim 
10 describes the pusher operating outwardly past the fork during the 
same time that the receiver or coring spoon travels away from the 
fork. Claim 11 relates to a reciprocatory pusher with means for op- 
erating it to force the fruit from the fork. Claim 13 states a combina- 
tion of éléments and specifically states their relation with each other. 

The défendant claims that, in view of the many prior pusher de- 
vices known to the art, the inclusion of such élément in the combina- 
tion did not rise to the dignity of invention. The various éléments 
of the claims, it is true, were old and used in the structures of the 
prior art. The évidence shows that devices for slicing or pushing 
fruit from the fork after paring were used in the several patents to 
which the attention of the court is directed by counsel for défendant 
in his brief, but in the présent combination the essential élément of 
the claims, viz., a pusher device operating on the main frame sepa- 
rate from and in the rear of the fork to force the fruit from the latter 
toward the receiver after the completion of the paring opération, in 
my opinion, was new and novel. Such an arrangement of old élé- 
ments was unknown to the prior fruit paring art, as may readily be 
seen by an examination of a few of the prior patents upon which the 
défendant lays stress. For instance, in each of the Oaks patents, 
Nos. 379,324, and 397,871, there is shown a slicing knife which, it 
is true, serves to hold the sliced fruit on the coring spoon ; but, as 
the knife passes through the apple during the paring opération and 
does not operate to push it from the fork towards the receiver, it 
manifestly is not the équivalent of the pusher device in suit. In the 
Williams patent. No. 884,935, are shown means for removing the 
cored apple; but as there is no co-relation of coacting parts, as in 
complainant's device, it i$ not entitled to serious considération. The 
Rice patent, No. 243,735, describes a shcing pusher device on the 
main frame which at the top of the vertical projection apparently 
moves to encircie'the fork and coring spoon as the pusher moves for- 
ward; the. coring knife, however, is operated by separate treadle, and 
there is no.^ço-Operation of the difïérent parts as called for in the 
claims. The Eoutell patent. No. 405,825, is somewhat similar to the 
Oaks patents, having a slicing knife already mentioned. It is prob- 
ably true that, in view of the disclosure in the prior patents, the sepa- 
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rate éléments of the combinations in suit, the second Boutell patent 
is perhaps not entitled to a very broad construction. The patentée 
concededly invented none of the separate éléments. His invention 
consisted of the combination of old éléments, and, as the combination 
was new and produced a useful resuit, the patent may safely be held 
valid. The law is well settled that to assemble or join éléments com- 
monly known and used in an art in such a way as to bring about 
their co-operation to produce a new resuit, one that is bénéficiai to 
users of the combination, the accomplishment is that of an inventor, 
and his patent is entitled to protection. Hailes v. Van Wormer, 87 
U. S. 353, 22 L. Ed. 241. 

In the defendant's Pacific machine, the various éléments of the 
combination are associated together and operated to pare the fruit and 
push it from the fork onto the coring spoon before the paring knife 
travels back to its normal position. Altérations, it is true, hâve been 
made by the défendant by which the reciprocation of the pusher is 
brought about by a stud arrangement in a rotary cam ; but this change 
of form is immaterial and will not avoid infringement. Unquestion- 
ably the principle of complainant's patent is présent, and by équivalent 
means a similar resuit is attained. The défendant must therefore be 
held to hâve appropriated the claims which specifically describe the 
structure and the différent éléments which are assembled and com- 
bined to co-operate so as to produce the resuit. The invention is per- 
haps not of great importance and may not fill a long-felt want, yet 
it has merit and has removed the objection arising from the fréquent 
dropping of the f ruit after paring into the paring path, and also helps 
to rapidly discharge the pared fruit into a suitable réceptacle. The 
patent must be protected from wrongful infringement, for this is the 
only way of affording inventors benefiting and effectuai encourage- 
ment. 

A decree, with costs, may be entered for complainant for injunction 
and accounting on claim 7 of patent 572,689, of December 8, 1896, 
to Henry A. and Walter Tripp, and claims 4 to 10 and 21 to 25, in- 
clusive, of patent No. 693,778, of February 18, 1902, and claims 8 
to 12, inclusive, of patent No. 892,394, of July 7, 1908, to William 
H. Boutell. 



CHBNEY BROS. v. WEINREB & WEINREB. 

(Circuit Court, S. D. New York. July 18, 1910.) 

1. Patents (§ 116*) — Designs— Description— Sufficienct. 

Under Rev. St § 4933 (U. S. Comp. St. 1901, p. 3399), making provi- 
sions governlng patents for Inventions applicable to patents for designs, 
and under section 4888 (U. S. Comp. St. 1901, p. 4888), requiring "writ- 
ten description" of inventions to be filed, a patent reciting invention of 
a design for textile fabrlcs, and referring to an accompanying drawing 
as a plan vlew of the fabric showing the design, is not invalld because 
the design is not described in words. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. | 168% ; Dec. Dlg. 
1 116.*] 

•For other case» see aame topic & } nuubeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Stattjtes (§ 219*) — Aids— Consteuction by Executive Depabtmbnts. 

The unlform practice of the Patent Office is entitled to weight in con- 
strulng a statute relating to patents. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §§ 296, 297; Dec. 
Dig. § 219.*] 

In Equity. Suit by Cheney Bros, against Weinreb & Weinreb. On 
demurrer to the bill of complaint. Demurrer overruled. 

This is a demurrer to a bill of complaint upon a design patent. The only 
question ralsed Is the validlty of the patent itself, in that the design is not 
describefl in words. The patent In full is as foUows: 

"To Ail Whoni It may Concern: 

"Be it known that I, Helen Parker Johnstone, a citizen of the United 
States, residing at Glenrldge, in the county of Essex, and state of New Jer- 
sey, hâve invented a new, original, and ornauiental design for textile fabrics, 
of which the f ollowing is a spécification ; référence being had to the ac- 
companying drawing forming part there. 

"The figure Is a plan view of the fabric, showing niy new design. 

"I claiin: 

"The ornamental design for a textile fabric as shown. 

"Helen Parker Johnstone. 
"Witnesses : 

"M. L. Johnstone. 
"Percy L. Gallagher." 

Attached to the patent is a diagram showing the complainant's design. 

Edward C. Davidson (James J. Kennedy, of counsel), for complain- 
ant. 

A. Bell Malcomson, for défendants. 

HAND, District Judgc (after stating the facts as above). The de- 
murrer, in my judgment, is entirely without merit, and contrary to 
any reasonable implication of the words of the statute. Section 
4933, Rev. St. (U. S. Comp. St. 1901, p. 3399), provides that: 

"Ail the régulations and provisions which apply to obtaining or protecting 
patents for invention or discoveries not inconsistent with the provisions qf 
this title shall apply to patents for designs." 

The demurrant relies on the provision in section 4888, Rev. St. 
(U. S. Comp. St. 1901, p. 3383), that the inventor shall file in the 
Patent Office "a written description of the same." The only effective 
way of describing the design is to say that it is the design applicable 
to textile fabrics and then refer to the design itself. Of course, I 
do not mean that the design cannot also be described in words ; but 
I think it confusing and useless, provided there be soiBe writing to 
indicate upon what character of goods the design is to be applied. 
In corroboration of this conclusion I may consider the uniform prac- 
tice of the Patent Office itself for many years. Being the construc- 
tion of a statute adopted by a co-ordinate branch of the government, 
this is an interprétation entitled to much weight under well-recognized 
principles. I also think the décision in point in Tompkins Company 
V. New York Woven Wire Mattress Company, 159 Fed. 133, 86 C. 
C. A. 323. In that case a design patent was declared invalid by the 

*Por other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Circuit Court of Appeals for the Second Circuit because it was im- 
possible to tell from the design, without further description, just 
what the design was. Had the patent been invalid in any event for 
lack of a written description, the court would hâve found it unneces- 
sary to enter into the discussion which it did. It would hâve been 
enough to say in that case that, as there was no written description 
of the design, the patent was invalid. 

The case relied on by the demurrant of Bennett v. Carr, 96 Fed. 
213, 37 C. C. A. 453, is not in point. There the statute specifically 
provided for both a photographie and written description. The court 
had no alternative there but to enforce the statute as was provided. 
Hère, as I hâve said, there is a written description of the patent, al- 
though it is not self-subsisting without a picture of the design. I 
cannot think that Congress could hâve any such absurdly redundant in- 
tention by the words of section 4888, "a written description of the 
same." 

Demurrer overruled, with costs ; défendant to answer on the next 
rule day. 



NATIONAL CASKET CO. v. NEW YORK & BROOKLYN CASKET CO. 
(Circuit Court, S. D. New York. Febraary 23, 1911.) 

1. Courts (§ 290*) — Fedekai, Courts— Jurisdiction— Patent Infeingement. 

A fédéral Circuit Court bas jurisdiction of a suit for infringing a de- 
sign patent. 

[Ed. Note. — For other cases, see Courts, Cent. IMg. § 832; Dec. Dig. § 
290.*] 

2. Courts (§ 292*) — Fédéral Courts— Jurisdiction— Teade-Makks. 

A fédéral Circuit Court bas no .lurisdietion of a suit for infringing a. 
common-law trade-mark or for unfalr compétition, in the absence of di- 
verse citizenship. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. | 834; Dec. Dig. § 
292.*] 

3. Courts (§ 299*) — Fédérai. Courts— Nature of Cause Pleaded. 

A Mil of complaint setting forth a cause of action for patent infringe- 
ment, "further" showing adoption by défendant of a trade-naœe decep- 
tively simllar to complalnant's, "further" showing unfair compétition In 
trade, resulting, among other things, from the location of défendant in 
complalnant's former place of business, and praying injunction against 
Imitatlng complalnant's invention, from employing such name, and from 
unfalrly oompeting, states distinct causes of action, as afCecting the 
court's jurisdiction; the allégations respectiug unfalr compétition and 
use of complalnant's trade-name not belng mère Incidents to the suit for 
infringement. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841 ; Dec. Dig. 
§ 299.*] 

4. Courts (§ 299*) — Fédéral Courts— .Tueisdiction—Pleading. 

The fédéral court's .iurisdiction cannot be extended by uniting in the 
same complaint a cause of action of whlch it has no jurisdiction with 
one of which it has. 

[Ed. Note. — For other cases, aee Courts, Cent. Dig. § 841 ; Dec. Dig. § 
299.*] 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Patents (§ 116*) — Infringement— Pleading. 

A blll for infringenient of a design patent Is not insufïielent beeause the 
patent contalns no written description of the design. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 168% ; Dec. Dig. 
§ 116.*] 

In Equity. Bill by the National Casket Company against the New 
York & Brooklyn Casket Company; On demurrer to bill of complaint. 
Demurrer partly sustained. 

Duell, Warfield & Duell, for complainant. 
Briesen & Knauth, for défendant. 

IvACOMBE, Circuit Judge. The fîrst two grounds of demurrer 
are that the bill of complaint shows that this court has "no jurisdic- 
tion of the alleged cause of action in so far as it is laid in alleged 
unfair compétition," and also shows that this court has "no jurisdic- 
tion of the alleged cause of action in so far as it is laid in alleged 
violation of trade-mark." 

Both parties are résidents of this state. The complainant owns 
a design patent, which it is alleged défendant infringes, a controversy 
of which this court has jurisdiction. It holds no trade-mark under 
the fédéral statutes, and of any controversy between thèse parties 
as to a comrtlon-law trade-mark, oi' as to unfair compétition in trade, 
this court has no jurisdiction, sinçe there is no diversity of citizen- 
ship. 

Complainant argues at great length in support of the proposition 
that there is but a single cause of action, to wit, infringement of the 
patent, with unfair compétition and use of complainant's trade-name 
as mère incidents. Inspection of the complaint shows that this con- 
tention is wholly unwarranted. Having set forth completely a cause 
of action for infringement of patent, it "further shows" that com- 
plainant has originated and adopted a trade-mark for its goods, and 
that défendant has adopted and used a deceptively similar name for 
its goods. It also "further shows" unfair compétition in trade, re- 
sulting, among other things, from the location of défendant in the 
former place of business of complainant. The prayer for injunctive 
relief is threefold — ^that défendant be enjoined (a) "from counterfeit- 
ing or imitating the said invention and letters patent;" (b) "from em- 
ploying any word or désignation deceptively similar or confusable 
with your orator's trade-mark 'Romanesque' " ; and (c) "from in 
any wise competing unlawfully or unfairly with your orator." 

In this circuit the law is well settled that the fédéral court's juris- 
diction cannot be extended by uniting in the same complaint a cause 
of action of which it has no jurisdiction with one of which it has. 
Burt v. Smith, 71 Fed. 161, 17 C. C. A. 573; Hutchinson v. Loewy, 
163 Fed. 42, 90 C. C. A. 1. 

Défendant further demurs on the ground that the bill does not state 
.sufficient facts to constitute a cause of action for infringement of com- 
plainant's design patent, beeause said patent contains no written de- 
scription of the design. The same question was before Judge Hand 
in a récent case (Cheney v. Weinreb, 157 O. G. 1002, reported in 

•For other cases Gee eame topic & § nttmbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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185 Fed. 531), and the objection held to be unsound. The same dis- 
position will be made of this case. 

The demurrer to so much of the bill as sets forth infringement 
of trade-mark and unfair compétition is sustained, with leave to com- 
plainant to replead within 20 days. 



HUBBLE T. NASHVILLE, a & ST. L. RT. CO. 

(Circuit Court, N. D. Georgla. Febniary 9, 1911.) 

Beuoval of Causes (§ 27*) — Adverse Gitizenship— Oitizenship or Défend- 
ant Railboad Company. 

Laws Ga. 1847, p. 172, authorlzes the survey of the most ellgible route 
for a contemplated railroad from NashvlUe to Chattanooga through a 
certain county In Georgla. Section 2 provides that, as soon as such route 
should be ascertalned, a certain railroad company Incorporated In an- 
other State should be allowed the rlght of way for extension of its rail- 
road through such county, and that such company should hâve ail the 
privilèges and be subject to the same restrictions, so far as applicable, 
as were granted for Its beneflt and government of a certain railroad com- 
pany by the Législature of the other state, Incorporating such other rail- 
road company. Section 3 provides that the railroad company shall en- 
joy ail the privilèges and be subject to the same restrictions as were 
granted to and iniposed upon it by the Législature of the other state In- 
corporating it. Laws Ga. 1860, p. 45, provided for the érection of a post 
in the county through which the rlght of way was surveyed, and that 
process mlght be served upon the railroad company by posting on the 
post, and by mailing copy thereof to the président of the road. Laws Ga. 
1809, p. 139, changea the place for erecting the post to another town. 
Beld, that there was no intent to make the railroad company a domestic 
corporation, the act, on the contrary, recognizing It to be a corporation 
of the other state, so that it could remove to the fédéral court an action 
brought against it in a state court of Georgia. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dlg. §§ 64- 
68; Dec. Dig. § 27.*] 

At Law. Action by O. R. Hubble, administrator of Mary L. Hub- 
ble, against the Nashville, Chattanooga & St. Louis Railway Com- 
pany. On motion to remand to the state court. Motion overruled. 

J. P. Jacoway, B. T. Brock, H. P. Lumpkin, and W. M. Henry, for 
plaintiff. 

Foust, Payne & Tatum and L. S. Lyemance, for défendant. 

NEWMAN, District Judge. This action was brought in the su- 
perior court of Dade county, Ga., îi.nd was removed to this court. It 
is now before the court on a motion to remand. 

The motion is based upon the ground that what was formerly the 
Nashville & Chattanooga Railroad Company, now the Nashville, Chat- 
tanooga & St. Louis Railway Company, is a corporation of the state 
of Georgia, and consequently has no right to remove a case brought 
in the state court to the Circuit Court. 

The acts of the Législature of Georgia pertinent to the question are 
certain acts of 1847, 1860, and 1869. 

•For other cases see same topic &. i nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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. . The act of 1847 (Acte Ga. 1847, p. 172) authorizes, first, the' ascer- 
lainment, by survey, of the most ehgible route for the contemplated 
railroad from Nashville to Chattanooga, through the county of Dade, 
in the state of Georgia. Section 3 of the act provides that, as soon 
as such route through the county of Dade;is ascertained, the Nash- 
ville & Chattanooga Railroad Company shall be allowed the right of 
way for the extension and construction of said railroad through the 
county of Dade, and that said company shall be entitled to ail the priv- 
ilèges, rights, and immunities, and be subject to the same restrictions, 
as far as they are applicable, as are granted, made, and prescribed for 
the benefit, government, and direction of the Hiwassee Railroad Com- 
pany, by an act of the Législature of Tennessee incorporating said 
Hiwassee Railroad Company. The third section provides that the 
Nashville & Chattanooga Railroad Company shall hâve and enjoy ail 
the rights, privilèges, and immunities, and be subject to the same re- 
strictions, as are granted to and imposed upon said company by the act 
of the General. Assembly of Tennessee incorporating the same. There 
is then a proviso, which is, apparently, intended to restrict the rights 
granted the Nashville & Chattanooga Railroad Company to those 
granted by the Législature of Tennessee to the Western & Atlantic 
Railroad Company of the state of Georgia. 

In the act of 1860 (Laws Ga. 1860, p. 45) a certain method was pro- 
vided for service. The ordinary of the county was to hâve a post 
erected at Lookout, in Dade cjuinty, and the posting of processes, war- 
rants, summonses, or notices from the superior or inferior or justices' 
courts on the post and mailing a copy of the same to the président of 
the road made complète service. 

In 1869 the Législature of Georgia passed an act (Laws Ga. 1869, p. 
139) whereby the place for erecting the post on which summonses, pro- 
cesses, etc., were to be posted was changed from Lookout to Hooker. 

I find nothing in either of thèse acts which indicates any purpose 
whatever on the part of the Législature of Georgia to make the Nash- 
ville & Chattanooga Railroad Company a domestic corporation. On 
the contrary, it seems to me that ail the acts recognize it to be a Ten- 
nessee corporation. Certainly, if it had been the purpose of the Légis- 
lature of Georgia to make this railroad company a Georgia corpora- 
tion, some language could be found which would indicate in some way 
this intention. 

During ail the years from 1847 to the présent time, so far as I am 
aware, there has been no claim that any such purpose existed on the 
part of the Législature of Georgia as that claimed by counsel for the 
plaintifï in this case. 

In the case of Nashville & Chattanooga Railroad v. McMahon, 70 
Ga. 585, the question of the validity and effect of service, as provided 
by the acts of 1860 and! 1869, was passed upon; but it was not sug- 
gested or intimated, as I understood the case then, and as I still under- 
stand it, that the Nashville & Chattanooga Railroad Company was a 
domestic corporation. 

This being the only ground set out in the motion to remand, the; 
same is overruled. 
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CHANFRAU v. ALEXANDER et al. 

(Circuit Court, E. D. Pennsylvania. March 30, 1911.) 

No. 355. 

1. Trusts (§ 56*) — Création— Undue Influence. 

In a suit to set aside a trust deed, évidence held insufflcient to show 
that the ereator of the trust was cajoled, decelved, or in any manner 
compelled to exécute tlie same, but, on the contrary, to establish that it 
was freely and voluntarily executed. 

[Ed. Note. — For other cases, see Trusts, Dec. Dig. § 56.*] 

2. Trusts (§ 56*)— Voluntaby Création — Répudiation. 

Complainant, a minor of bad habits, extravagant in disposition, and 
addicted to drink and other vices, being about to attain hls majority and 
receive a considérable inheritance, proceedings were instltuted against 
him to hâve him declared an habituai drunkard. Thèse proceedings were 
sought to be dismissed on the minor's agreeing to create an irrévocable 
trust of the major portion of his inheritance ; but the court declined, be- 
cause it dld not appear that complainant had reeeived compétent in- 
dependent advice, etc., after which a rehearing was applied for, and the 
trust created pursuant to other proceedings with complainant's consent, 
after he had been fuUy advised by capable and trustworthy couusel. 
Held, that the trust, having been created by his voluntary act, would not 
be set aside merely because complainant thereafter repented his act. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 76; Dec. Dig. § 
56.*] 

In Equity. Suit by Henry F. Chanfrau against Benjamin Alex- 
ander and others. On final hearing. Bill dismissed. 

Joseph Levy and Bernard F. Owens, for complainant. 
George Henderson, for respondents. 

J. B. McPHERSON, District Judge. I hâve read this long record 
with attention, and think there can be little doubt about the essential 
facts that are disclosed. A minor of bad habits, extravagant in dis- 
" position, addicted to drink, among other vices, was about to attain 
his majority, at which date a considérable inheritance awaited him. 
Fearing the probable resuit, his wife and his grandmother applied to 
the common pleas court of Philadelphia county to hâve him declared 
an habituai drunkard, and the preliminary steps in this proceeding were 
taken. Conférences foUowed between himself, his nearest relatives, 
and an attorney, who represented the family interests and was then 
acting in part for the minor also. Thèse conférences resulted in a 
pétition to withdraw the proceedings, upon the ground that he had — 
" * * * agreed, if the above-mentioned proceedings are discontinued, to 
place the sald Baltimore avenue property, and the sum of forty-three thou- 
sand dollars ($43,000) in cash In an irrévocable trust, the balance of the cash 
of his estate aforesaid being retained from said trust to enable him to clear 
up certain obligations." 

The judge of the court gave the whole subject careful considération 
and disapproved of the proposed settlement, saying, inter alia : 

"We are of opinion that under the circumstances we cannot sanction the 
settlement, elther directly or indlrectly. A young man of 21, married, and 

♦For otber cases see same toplc & § numbee in Dec. & Am. Dlg«. 1907 to date, & Rep'r Indexes 
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having or reasonably expecting children, ouglit not to be tied iip for llfe witli- 
out giving Wm a chance to overcoine tlie vice or iiifirmity which is alleged 
agalust him. If he were tborouglily cured, thls settleuient could uot be suuc- 
tioned by us. There is uo évidence tliat he bas had indepeudent advice froni 
eounsel other than the trustee's counsel. Indeed, tbere is room for tbe ap- 
préhension tbat the proceedings themselves bave bad sonie influence In caus- 
ing him to agrée to the settlemeut. Nothlng Is plalner than the proposition 
tbat under such clrcumstances any settlement that is to be made should be the 
resuit of the free and unrestrlcted action of the settlor, that he should bave 
compétent and independent advice, and that the ternis should he fair and éq- 
uitable and consonant wlth the gênerai pollcy of tbe lavy." 

For thèse reasons, he refused permission to withdraw the proceed- 
ings. Thereupon a rehearing was asked for, and the minor joined in 
the request. The pétition for rehearing stated, inter alia : 

" • * * That thereafter^ on July 8th, your honorable court refused said 
pétition and flled an opinion. 

"That slnce that tlme the said respondenf, In accordance with the sugges- 
tion contained In said opinion, bas retained as bis independent adviser Abra- 
ham M. Beitler, îlsq., wlth whom he bas been and is stUl consultlng, look- 
ing toward an amicaWe ending of tbe aforementioned proceeding. 

"That, while it Is still deemed désirable by ail the parties that the estate 
coming to tbe said Henry F. Chanfrau shall be eonveyed to trustées, yet petl- 
tioners are deslrous that the deed of trust shall be modified In such manner 
as to meet the vlews of eounsel for the said Henry F. Chanfrau, and to con- 
cur fully wlth the opinion of this court beretofore flled." 

To which the minor assented, saying : 

"Henry F. Chanfrau, having read the foregoing pétition, joins In the prayer 
thereof, stating to tbe court that he is deslrous that a trust shall be created 
which will protect him and his wiife and any cbiklren who may be born to 
him and ber, and his grandmother and auut, to whom he Is under obligations, 
and who bave stood since bis blrth in loco parentls ; tbat he expects to sub- 
mit a form of deed, and will gladly avall himself of any suggestion made by 
tbe court with regard to any modification thereof." 

Shortly afterwards, having followed the court's suggestion and hav- 
ing employed and consulted with independent counsel — formerly a 
judge in the state courts, and now a distinguished member of the bar , 
-^he submitted a new deed of trust. This was the resuit of numerous 
interviews and much further considération, and was fully explained 
to him before its exécution. He agreed to ail its terms, but the care 
with which his interest was guarded is further shown by the fact that 
the pétition for rehearing came before the court in the présence of 
the minor himself, with his counsel, when the judge examined him 
concerning the proposed trttst, and only after such examination made 
the f oUowing order : 

"And now, to wit, Ist October, 1908, upon présentation of tbe pétition of 
Blanche H. Chanfrau and Henrietta E. Chanfrau (and the jolnder thereln of 
Henry F. Chanfrau) praying the court to make an order granting a rehear- 
ing of the pétition filed on tbe Ctb day of .Tuly, 1908, and praying that they be 
permltted to withdraw the pétition theretofore filed, and tbat the same should 
be marked ended of record, and upon hearing counsel for the petltioners and 
Abraham M. Beitler, Esq., counsel for Henry F. Chanfrau, and the said Hen- 
ry F. Chanfrau in person, tbe court belng satisfled that the best interests of 
the said Henry F. Chanfrau will be served by permittlng the wlthdrawal of 
the pétition and the abandonment of the proceedings against him, and by the 
exécution of the deed of trust, which wiU secure him the income from $43,- 
000 of the corpus of his estate (the balance belng applled to the payment of 
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sundry debts owing and expenses incurred in this court), orders and decrees 
that the rehearing be granted, and that the prayer of the pétition filed on the 
t)th day of July, 1908, be granted, and that upon payment of the master's fee 
and the costs incurred by hini, and of the prothonotary's costs in this case, 
the pétition be marked 'Withdrawn by Leavé of the Court.' " 

The trust thus created is being carried out, and, so far as appears, 
without any reasonable ground for complaint. The minor has never 
had any regular, and very little occasional, occupation, and it is clear 
from his testimony that he is making little, if any, effort to secure 
employment of any kind. But he now finds the restrictions of the 
trust to be burdensome, and is trying to set it aside on the ground that 
he was cajoled, deceived, or compelled to exécute it, and did not exer- 
cise his free and voluntary will. If this averment is not true, he has 
no case; and I hâve no hésitation in finding as a fact that it is not 
true. The évidence satisfies me beyond any reasonable doubt that 
he and those properly dépendent upon him needed protection from 
himself in 1908, and that he was fortunately conscious of such need 
at that time. He knew fully what he was doing when he entered into 
the arrangement; he was advised completely by thoroughiy capable 
and trustworthy counsel; no one compelled him or cajoled him, or 
deceived him; the common pleas court of Philadelphia county ex- 
aminée! him in open court upon the subject, and was satisfied with the 
settlenient. In short, the évidence is overwhelming that the step he 
then took was his voluntary act, free from f raud or coercion or undue 
influence in any respect. It is no ground for setting aside a trust made 
under such circumstances that he dislikes it now and is sorry that 
he ever agreed to it. Upon the facts, I think it is still a désirable 
arrangement; but I do not put my ruling on this considération, but 
solely on the proposition that the irrévocable trust created in 1908 was 
his free and voluntary act, and that no légal ground for setting it 
aside has been shown. The cases cited on his behalf rest upon widely 
différent facts, and do not apply where the évidence shows clearly, as 
it shows hère, that the transaction was fair throughout, that the settlor 
was acting under the advice of independent and compétent and disin- 
terested counsel, and was neither deceived nor unduly persuaded nor 
coerced. It may not be improper to add that the wide discrétion 
granted to the trustées with regard to the payment and employment 
of the principal is ample to provide for any reasonable demand that 
may be made upon it in his behalf, and that, if he shows himself 
worthy of confidence, there is ample power, and I am sure there will 
also be complète readiness, on the part of the trustées to comply with 
his reasonable wishes in every proper direction. 

A deçree may be entered dismissing the bill. 
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TROXELL V. DELAWARE, L. & W. R. CO. 

(Circuit Court, B. D. Penusylvauia. March 2, 1911.) 

No. 1,220. 

1. Jttdgment (§ 948*) — Res Judicata— Pleading. 

Under tbe Pennsylvania practice a spécial plea of res judicata Is 
proper. 

[Ed. Note. — For other cases, see Judgment. Cent. Dig. §§ 1787-1794; 
Dec. Dig. § 948.*] 

2. Judgment (§ 670*) — Res Judicata— Identity or Parties. 

Judgment, in a suit under a state statute lirouglit by plalntiiï in behalf 
of herself and her uiinor cliildren for nefjligeut deatli of her husbaiid, 
bars a subséquent suit by her as adiuiuistratrix. under Fédéral Em- 
ployer's Liability Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Conip. St. 
Supp. 1909, p. 1172) ; différence in the capacity in whicli she sued not 
affeeting the identity of the parties to the suit. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1185; Dec. 
Dig. § 670.*] 

3. Judgment (§ 585*) — Conclusiveness— Identity of Issues. 

That a suit for négligent death, under Fédéral Employer's Liability 
Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1172), 
présents a différent cause of action from that stated in a former suit under 
a State statute for such death does not prevent the former judgment op- 
erating as bar, where the material questions of fact supporting the new 
cause of action are the same as those involved in the former suit. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 585.*] 

Action by Lizzie M. Troxell, Joseph D. TroxeU's administratrix, 
against the Delaware, Lackawanna & Western Railroad Company. On 
motion to striice defendant's plea of res judicata. Motion overruled. 

See, also, 180 Fed. 871. 

George Demming, for plaintiff. 
James F. Campbell, for défendant. 

HOLLAND, District Judge. To an action in trespass brought 
by the plaintiff for the death of her husband while in the employ of 
and because of the alleged négligence of the défendant, the latter filed 
pleas of not guilty and res judicata. The motion of the plaintiff is to 
strike ofif the latter because improperly filed under the Pennsylvania 
Practice Act of 1887 (P. L. 1887, p. 272). It is, however, the practice 
of the state courts to allow such a plea. Rudolph v. Sturgis, 25 Pa. 
Co. Ct. 577 ; Amheim v. Dye Works, 36 Wkly. Notes Cas. 32. In the 
last case it was held that : 

"Where the gênerai issue is pleaded and also a spécial plea that this cause 
of action has been tried and dlsposed of in an earller proceeding, the case is 
not to be placed on trial untll the spécial plea, which is in effect a plea in 
abatement, has been either replied to or stricken ofl:." 

See, also, English v. Ralston (C. C.) 112 Fed. 272. 

The parties to the above-entitled suit are identical with those in 
the suit instituted September 3, 1909, April Sessions 1909, No. 694. 
180 Fed. 871. The plaintiff in that suit was Lizzie M. Troxell, who 
brought the action on behalf of herself and two minor children against 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this same défendant to recover damage, under and by virtue of the 
act of the Législature of Pennsylvania, authorizing a recovery for the 
wrongful death of her husband in an action to be brought by her for 
her benefit and the benefit of her minor children. The présent action 
is instituted by her as administratrix under the Fédéral Employer's 
Liability Act of 1908 (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. 
Comp. St. Supp. 1909, p. 1172]), which requires the action to be con- 
ducted by the personal représentative but for the sole benefit of the 
widow and minor children. Lizzie M. Troxell as administratrix in 
the présent case represents the same identical parties that she repre- 
sented in the former suit, and the fact that in the former suit she 
represented thèse same parties in her individual capacity and now 
represents them in her capacity as an administratrix is not sufficient 
to establish a différence of identity of parties to the suit. 

"In determlnlng who are parties, courts wlU look beyond the nominal par- 
ty, and treat as tbe real party liini whose interests are involved in the is- 
sue, and who conducts and controls the action or défense, and will hold him 
concluded by the judgment rendered ; where the real parties are substantial- 
ly the same in both cases, or where the parties to one were parties by rep- 
résentation to the other, the former judgment is eonclusive." Taylor v. 
Cornélius, 60 Pa. 187; Pepper & Lewis' Digest of Décisions, vol. 10, p. 16,- 
849; 23 Cyc. 1215. 

It is true that, in order that a party may be bound by a former 
judgment, it is not only necessary that he should hâve been a party 
to both actions, but he must appear in both in the same character or 
capacity. A suit or défense in his individual capacity in one action 
is not binding in another, if he appears in the latter in a représenta- 
tive character, such as guardian or next friend, because he then in 
fact represents différent parties; but where, as in this case, Lizzie M. 
Troxell represented the same parties in her individual capacity, under 
the Pennsylvania act, that she now présents in this suit in her 
capacity as administratrix, under the fédéral act, there is an identity 
of parties in both suits. 23 Cyc. 1243, 1244. 

There is, however, a new and différent cause of action set forth in 
the case at bar, arising under the Fédéral Employer's Liability Act 
of 1908, from that stated in the same plaintiff's statement of claim in 
the prior suit. The averments in the statement of claim filed in the 
prior suit referring to Interstate commerce, etc., were regarded as 
surplusage, and the case was considered upon the facts properly plead- 
ed, under the Pennsylvania act. In the case at bar, the statement is 
an exact copy of the statement in the former suit; but the averments 
which bring the présent case within the requirements of the fédéral 
statute, and which were regarded as surplusage in the former suit, 
are material hère and make a new and différent cause of action. Allen 
V. Tuscarora Valley Railroad Co., 229 Pa. 97, 78 Atl. 34. It is, how- 
ever, very évident from the statement in the présent case that the 
material questions of fact supporting this new cause of action, which 
will necessarily be litigated in the présent suit by the same parties 
who appeared in the former suit, are the same as those which were in- 
volved and passed upon in the former suit, and which hâve been 
determined against the plaintiff, so that, the facts relied upon in this 
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new cause of action by the plaintiff havînç been decided against her, 
the plea of res judicata is a bar to this suit. Southern Pacific Co. v. 
U. S., 168 U. S. 1, 48, 18 Sup. Ct. 18, 43 L. Ed. 355 ; Cromwell v. 
County of Sac, 94 U. S. 351, 24 L- Ed. 195 ; Stradley v. Bath Port- 
land Cernent Co., 238 Pa. 113, 77 Atl. 343. 

Motion of the plaintifï to strike off the plea of res judicata is over- 
ruled. 



In re NORTHAMPTON PORTLAND CEMENT CO. 

(District Court, B. D. Pennsylvanla. March 3, 1911.) 

No. 3,739. 

BANKEUPTCT (§ 252*)— COBPOBATIONS — Reoroanization Pbocebdings— Con- 
FIEMATION. 

A bankruptey court is not authorlzed by bankruptcy Act July 1, 1898, 
c. 541, § 27, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3433), providing that a 
trustée may, wlth the approva.1 of the court, compromise any controversy 
arising In the administration of the estate on such terms as he may deem 
for the best Interesta of the estate, or Independent thereof, to conflrm 
a proposed plan for the reorganizatlon of a bankrupt corporation not 
amouuting to a composition by which dissenting creditors wlll be com- 
pelled to accept stock in the new corporation to be placed In a voting 
trust for a term of years In exchange for their claims on the money and 
assets of the bankrupts, consenting In addition to the création and 
priority of a large mortgage to provide a working capital for the new 
corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 252.*] 

In the matter of bankruptcy proceedings of Northampton Portland 
Cément Company. On certificate of référée confirming a plan of or- 
ganization. Order vacated, and rule discharged. 

See, also, 179 Fed. 736. 

Robert A. Stotz and Edward J. Fox, for trustée. 
Sidney E. Smith, for excepting créditer. 

J. B. McPHERSON, District Judge. It may be that the proposed 
plan — which is not a composition, but a somewhat elaborate plan of 
reorganizatlon — offers the unsecured creditors their only opportunity 
of obtaining any payment whatever upon their claims. Assuming 
the plan to be judicious, the question remains : Has the District Court 
any authority to enforce it? The fact that it has been approved by 
a large majority of the creditors is not décisive. Unless the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418]) empowers the court to take up the plan and make it 
effective, the creditors must do this by concerted action among theni- 
selves and cannot hâve the sanction of a judicial order. The only 
section of the act to which I am referred for the necessary authority 
is section 37 : 

"The trustée may, wlth the approval of the court, compromise any con- 
troversy arising in the administration of the estate upon such terms as he 
may deem for the best interests of the estate." 

*For other cases cee same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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It should be repeated that the proposed plan is not an oiïer of com- 
position, and is not to be considered from that point of view. The 
bankrupt company is not making the oflfer, and there is no attempt 
to enable that corporation to résume business. On the contrary, a 
new corporation is to be formed, having mortgage bonds aud capital 
stock, both preferred and common, and as a détail of the scheme it 
is proposed to transfer to the new corporation ail the assets of the 
bankrupt — in part, by a future sale of the realty under an order of 
the court, and in part by a conveyance of certain personalty and oth- 
er assets now in the hands of the trustée. It seems clear that such 
a plan cannot be imposed upon unwilling creditors. If ail parties 
in interest should agrée, something might perhaps be said in favor of 
assisting the formalities of transfer by proper judicial orders; but 
there is no inhérent power in the court to compel minority creditors 
to give up légal property rights, and in their stead to accept securities 
and incur liabilities which hâve already been declined. If such power 
exists, it must be found in the bankruptcy act. No doubt, a composi- 
tion may be imposed upon a reluctant minority of the creditors; but 
the power to carry out such an arrangement has been expressly given. 
There is no such grant of authority in case a certain plan of reor- 
ganization should seem désirable to the majority of a bankrupt's cred- 
itors. Section 27, which is alone relied upon to support the referee's 
order, has of course no référence to compositions; and, while its 
précise scope must be determined gradually, I think I may safely say 
that it does not authorize the approval of an elaborate plan — such 
as is now presented — to adjust the afFairs of a bankrupt corporation 
and begin a new business venture. Disputes about the validity of 
claims are evidently the chief object of section 37, although it prob- 
ably includes other controversies as well ; but its scope would, I think, 
be enlarged unduly if it were construed to justify the court in com- 
2)elling dissenting creditors to do such things as accepting stock in 
a new corporation, putting their stock in a voting trust for several 
years, giving up an existing claim upon money .and other assets, con- 
senting to the création and priority of a large mortgage, and assent- 
ing to many other provisions such as are usually contained in a con- 
tract of reorganization. In my opinion a bankruptcy court has not 
been empowered to embark in enterprises of this kind. They may be 
désirable ; but the creditors must détermine that for themselves. The 
usual course of administration may be certain to resuit in heavy loss ; 
but thé court must pursue that course unless the act has authorized 
the use of exceptional means. 

There is no précèdent for such an order as is now asked for. The 
compromise that was substantially approved by Judge Holland in 
Re Linderman (D. C.) 166 Fed. 593, had no resemblance to the prés- 
ent plan, and in no sensé supports the referee's conclusion. The case 
of In re Woodend (D. C.) 12 Am. Bankr. Rep. 768, 133 Fed. 593, 
is in some respects like the présent controversy. See, also, In re Lock- 
wood (D. C.) 4 Am. Bankr. Rep. 731, 104 Fed. 794, and In re Frear 
(D. C.) 10 Am. Bankr. Rep. 199, 120 Fed. 978. 

The order of the référée made December 16, 1910, is therefore set 
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aside; and, as this action of the court renders it unnecessary to con- 
sider the rule granted by this court upon January 12, 1911, that rule 
is, accordingly, discharged. 



BRADLEÏ V. UNION BRIDGE & CONSTRUCTION CD. 

(Circuit Court, D. Oregon. Februnry G, 1911.) 

No. 3,689. 

1. Statutes (§ 248*) — Initiative and Refebéndum— Constitdtional Peovi- 

SIONS. 

The initiative and référendum amendment of 1902 provided that a réf- 
érendum niay be ordered by a pétition or by the législative assembly flled 
not more than 90 days after final adjournment of the session of the légis- 
lative assembly which passed the bill on vvhlch référendum is demanded, 
and that any measure referred to the people shall take efCect and become 
the law wlien it is approved by a majorlty of the votes cast and not oth- 
erwise. Hcld, that the provisions as to the taklng effect of the measure 
referred to the people applied to measures referred only, and not to 
measures inltiated. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 330; Dec. Dig. 
§ 248.*] 

2. Statutes (§ 255*) — Initiative— Takxng Effect. 

The Oregon employer's liability act of November 8, 1910, adopted by 
the people on November 8, 1910, by virtue of the initiative power vested 
in them by the state Constitution, took efCect on the day of its adoption, 
there being nothlng to the coiitrary declared therein, without an officiai 
canvass of the votes and a proclamation by the Goveriior. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 33G; Dec. Dig. 
§ 255.*] 

3. Statutes (§ 248*) — Adoption— Taking Effect— Time— Initiative— Power 

OF Legisi-atuke. 

Where a statute is enacted by virtue of the initiative power vested in 
the people by the state Constitution as provided by the initiative and réf- 
érendum amendment of 1902, the Législature has no power to regulate 
the time when the act shall take effect. 

[Ea. Note. — For other cases, see Statutes, Cent. Dig. § 330; Dec. Dig. 
§ 248.*] 

At Law. Action by Wallace N. Bradley against the Union Bridge & 
Construction Company. On demurrer to complaint. Overruled. 

O'Day & Haddock, for plaintiff. 
Rauch & Senn, for défendant. 

BEAN, District Judge. This is a personal injury action brought 
under the employer's liabihty act adopted by the people of Oregon on 
November 8, 1910, by virtue of the initiative power vested in them 
by the state Constitution. The accident complained of occurred on^ 
November 9, 1910, the next day after the élection, and the question' 
for décision is whether the law became operative on the date of its 
adoption, or not until the vote had been officially canvassed and the 
proclamation of the Governor issued stating the resuit and declaring 
the law to be in force and efifect, as provided in section 9 of the 
législative act "to provide for carrying into effect the initiative and 

••For other cases see same topic & i numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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référendum powers reserved to the people," etc., filed in the office of 
the Secretary of State February 25, 1907 (Laws 1907, p. 405). 

It is claimed on behalf of the plaintiff: (1) That, by the terms of 
the initiative and référendum amendment of 1903, an act proposed to 
and adopted by the peoplè takes effect and becomes the law from the 
time of its adoption; and (3) if this is not so the amendment is silent 
on the subject, and consequently such a law becomes operative from 
its approval unless otherwise declared therein, and that it is not within 
the power of the Législature to postpone its taking effect by gênerai 
law. The amendment referred to, after declaring that the people re- 
serve to themselves the right to propose laws and amendments to the 
Constitution, and to enact or reject them at the poils independent of 
the Législature (which is defined as the initiative)^ and also the right 
and power at their option to approve or reject at the poils any act of 
the législative assembly (which is defined as the référendum), and pro- 
viding the percentage of légal voters which shall be required to pro- 
pose any measure, the officer with whom and the time in which such 
pétition shall be filed, proceeds: 

"The second power is the référendum, and it may be ordered (except as to 
laws necessary for the immédiate préservation of the publie peace. healtl' 
or safety) either by the pétition signed by flve per cent, of the légal voters, 
or by the législative assembly, as other bills are enacted. Référendum péti- 
tions shall be filed vvlth the Secretary of State not more than oinety days 
after the final adjournmeut of the session of the législative assembly which 
passed the blll on which the référendum is demanded. The veto, power of the 
<TOvernor shall not extend to measures referred to the people. Ail élections 
on measures referred to the people of the state shall be had at the biennial 
regular gênerai élections, except when the législative assembly shall order 
a spécial élection. Any measure referred to the people shall take effect and 
become the law when it is approved by the majority of the votes east there- 
on, and not otherwise." 

From a reading of the language quoted, it seems clear that the clause 
providing that a measure "shall take effect and become the law when 
it is approved by the majority of the votes cast thereon, and not other- 
wise," has référence only to measures upon which the référendum has 
been invoked by pétition, or which has been referred to the people by 
the Législature, and not to measures proposed under the initiative. 
It is a part of the amendment dealing with the référendum powers. 
It says "any measure referred to the people," and a measure is so re- 
ferred only by pétition or by the Législature. The initiative power 
is defined in the Constitution as the right to propose a law or amend- 
ment to the Constitution, while the référendum is the right to approve 
or reject at the polis any act of the Législature. An initiative measure 
is therefore proposed, and one on which the référendum has been in- 
voked or ordered is referred. So, when the Constitution uses the 
words "any measure referred," it necessarily means a référendum, and 
not an initiative measure. 

There is a clear distinction made between measures proposed for 
adoption by the people, and measures referred to them for their re- 
jection or approval. In the latter it is- declared that the measure shall 
not take effect and become the law until approved by a majority vote. 
This was undoubtedly deemed necessary in order to prevent a law 
185 F.— 3.5 



546 185 FEDERAL REPORTER 

passed by the Législature from going into effect as provided in section 
38, art. 4 of the Constitution, notwithstanding a référendum has been 
invoked thefeon. No such provision as to when a law proposed by the 
initiative should go into effect was necessary, however, for it virould 
take effect from and after the date of its approval, unless otherwise 
declared therein. Matthews v. Zane, 7 Wheat. 164, 5 L. Ed. 425; 
Robertson v. Bradbury, 133 U. S. 491, 10 Sup. Ct. 158, 33 L. Ed. 405. 
And in my judgment it is not within the power of the Législature to 
regulate the matter by général law. The initiative power reserved to 
the people is a constitutional right vested in them by the fundamental 
law of the state and to be exercised "independent of the législative as- 
Sembly." When the people exercise such right and enact a law at the 
poils, it becomes the expressed will of one branch of the lawmaking 
power, and it cannot be postponed or delayed by the other. If the 
Législature may lawfully postpone the taking effect of an initiative 
measure until the vote has been canvassed and the Governor's procla- 
mation issued, or for any other length of time, the right reserved to 
the people to propose and adopt laws is not "independent" of, but sub- 
servient to, the Législature; and, if the Législature may postpone the 
taking effect of such a law at ail, it may do so for any length of time, 
and thus thwart the will of the people and render nugatory the con- 
stitutional provision reserving to them the right to propose and adopt 
laws. The canvass of the vote and the proclamation of the Govemor 
is only officiai and authoritative évidence of the resuit of the élection, 
and is not made necessary to the enactment of the law itself. The 
law is adopted or rejected at the time the vote is cast, and not when 
the officiai canvass is made. It may be suggested that under this view 
a law may in fact be in force without those affected thereby being 
aware of it; but this may be and often is true of acts of Congress 
and other lawmaking bodies which take effect from and after the date 
of their passage. 

The demurrer is overruled, and the défendants will be allowed the 
usual time in which to answer or plead f urther. 



UNITED STATES v. ELLIS. 

(Circuit Court, E. D. Louislana, New Orléans Division. March 3, 1911.) 

No. 13,790. 

1. Aliens (§ 71%,* New, Vol. 7, Key No. Séries.) — Natuealization— Setting 
AsiDB Deceee of Naturai.tzation— Notice. 

TJnder Act Cong. June 29, 1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. 
St. Supp. 1909, p. 485), authorizing proeeedings to caneel certiflcates of 
citizenshlp, and provldlng that. If the holder thereof be absent from the 
United States or from the district in which he last had hls résidence, the 
notice shall be by publication as provided for service of summons by 
publication, or on absentées as provided by the laws of the state where 
the suit is brought, the notice must be glven in the manner provided by 
the law of the state for service on absentées, and, where the law of a 
state provides for the appolntment qf an attorney at law as curator ad 
hoc to represent an absentée, service on him is sufflclent. 

*For otlier cases see same topic & § numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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2. CoNSTiTTJTiONAL Law (§ 92*) — Vested Eights— Natuealization— Cancel- 

LATION oï Cebtificates— Stattjtes— Validitt. 

Act Cong. June 29, 1906, c. 3592, § 15, 34 Stat. 601 (U. S. Oomp. St. 
Supp. 1909, p. 485), authorlzing proceedings to cancel certiflcates of citi- 
zenship, though applying to naturalizatlon granted before Its passage, 
is not void as depriving a naturallzed citizen of a vested right, or impos- 
ing any penalty on hlm, slnce the Constitution contemplâtes that only 
those intendlng to become permanent résidents shall be naturalized, or 
retain their cltizensliip, as Indicated by the 14tli amendment, declaring 
that ail persons born or naturalized In the United States and subject to 
the jurlsdlction thereof are citizens thereof. 

[Ed. Note. — For other cases, see Constltutlonal Law, Dec. Dig. § 92.*] 

3. Aliens (§ 71%,* New, Vol. 7, Key No. Séries.) — Naturalization— Fratjd. 

Where one admitted to citizenship under Rev. St. § 2165 (U. S. Comp. 
St. 1901, p. 1329), permitting the naturalizatlon of persons possessing the 
necessary qualifications and intending bona fide to become citlzens, dld 
not in good faith intend to become a permanent citizen, and he made his 
oath with a mental réservation to that effect, he was guilty of fraud in 
proouring the decree, and Act Cong. June 29, 1906, c. 3592, § 15, 34 Stat. 
601 (U. S. Comp. St. Supp. 1909, p. 485), subsequently euacted, authorizes 
the cancellation of his certlflcate of citizenship on the ground of fraud. 

4. Alibns (§ 71%,* New, Vol. 7, Key No. Séries.) — Natoealization— Fkatjd. 

Where an alien was naturalized in August, 1899, and he arrived In a 
foreign country November 23d followlng, and engaged in business there, 
where he contlnuously reslded «ntU after the Institution of a suit in 
March, 3910, to cancel Iils eertiflcate of citizenship, as authorized by Act 
Gong. June 29, 1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. St. 1901, p. 
485), and it appeared that he had stated that he could not tell when he 
could leave the foreign country and return to the United States, and that 
he was not engaged solely as a représentative of American trade and 
commerce, and that his résidence in the foreign country was not for rea- 
sons of health or éducation, a decree setting aside the judgment of nat- 
uralizatlon and canceling his certlflcate of citizenship was authorized. 

Suit by the United States against Moses Ellis for the cancellation 
of defendant's certificate of citizenship. Decree prayed for granted. 

Charlton R. Beattie, U. S. Atty. 
R. H. Browne, curator ad hoc. 

FOSTER, District Judge. In this case the United States brings 
its bill against one Moses Ellis to cancel his naturalizatlon, and al- 
lèges that it was obtained by fraud, in that he had no intention to be- 
come a permanent citizen at the time he applied to be naturalized. 

The proceeding is by virtue of section 15 of the Act of June 39, 
1906 (Act June 29, 1906, c. 3592, 34 Stat. 601 [U. S. Comp. St. Supp. 
1909, p. 485]), which provides that, if a naturalized citizen shall es- 
tablish a permanent résidence in any foreign country within five years 
after obtaining his certificate of citizenship, proof of that fact shall 
be prima facie évidence of his lack of intention to become a permanent 
citizen of the United States at the time he applied for naturalizatlon, 
and further provides for service of the absentée. An attorney at law 
was appointed curator ad hoc to represent him, and service of sub- 
pœna was made on the curator. He demurred to the service on the 
ground that the act requires service by publication, but his demurrer 
was overruled. The act provides, with regard to service, as follovva : 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"* * * Aii(J if tbe holder ofsuch certiflcate be absent from the United 
States or from the district in whlch lie last tiad bis résidence, sucb notice 
siiall be given ht/ puIMoation, in tlie. manner provided for sei'vic.e of summons 
î;jy, puhlication, or upon absentées as provided by the laws of tbe State or 
place where such suit is brougbt." (Italics mine). 

Under the laws of Louisiana, no service by publication could be 
made in a case such as this, but interpreting the section so as to give 
it effect in ail of the states, as Congress plainly intended, the words 
"by publication" may be cdnsidçred merely directory and the clause 
construed tp read as follows: "Sùçh notice shall be given in the man- 
ner provided for service upoti absentées," etc. The laws of Louisiana 
prpvide. for the appointment of an attorney at law as curator ad hoc 
to represent an absentée, and I consider service on him as in this case 
to be sufficient. The défendant has iîlëd an answer through his cura- 
tor,' and sets up the défenses that, his naturalization amounted to a 
contraet between the United States and himself and by it lie acquired 
vested rights; that said section 15 is void, as an ex post facto law, 
as it applies a severë penalty to him, to wit, expatriation. The facts 
as shown by the certificate of the American consul at Pretoria and the 
certificate of naturalization, both pflfered by the government and not 
rebutted, are as follows: Moses Ellis, a subject of the Sultan of Tur- 
key, was admitted to citizenship by the civil district court for the par- 
ish of Orléans, state of Louisiana, within the Eastern district of Lou- 
isiana, on August 11, 1899, and a certificate of citizenship was issued 
to him by said court. He left the United States shortly thereafter, 
and arrived in South Africa November 23d of the same year, and 
engaged in business at Johannesburg, Transvaal, where he continuous- 
ly resided until after the institution of this suit March 11, 1910. The 
certificate of the consul shows that he applied for registration as an 
American citizen at Pretoria, and was notified to produce évidence to 
overcome the presumption that he had ceased . to be an American 
citizen in conséquence of his prolonged absence abroad ; that he stated 
he could not tell when he would be able to leave South Africa and 
return to the United States ; that he was not engaged solely as a rep- 
résentative of American trade and commerce; that his résidence 
abroad was not for reasons of health or éducation; and that no con- 
trolling exigency beyond his power to foresee had prevented him from 
carrying out a bona fi de intention of returning to the United States. 

The section, as it applies to naturalizations granted before the 
passage of the act, is undoubtedly rétrospective, but it is not therefore 
void. The Constitution itself contemplâtes that only those who intend 
to become permanent résidents shall be naturalized or retain their 
citizenship, as section 1 of the fourteenth amendment provides: 

"Ail persohs born or naturalized in the United States and subject to the 
jwisdiction'thereof ute citizens of thé United States and of the states where- 
in they réside." 

Under the law as it was at the time the défendant was admitted to 
citizenship (Rev. St. 3165 [U. S. Comp. St. 1901, p. 1329]), only those 
persohs poss.essing the necessary qualifications and intending bona fide 
to become citizens could be naturalized, so that, if the défendant did 
not in good faith intend to become a permanent citizen and made his 
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oath with a mental réservation to that effect, be was , guilty of • f raud 
in procuring the decrGe. ,It is doubtful that any action was ever in- 
stituted to cancel and set aside a judgment of naturalization before 
the adoption of the act of 1906, but the United States could always 
hâve sued to cancel a decree of naturalization obtained by fraud. If 
such a suit had been instituted, évidence of a long uninterrupted ab- 
sence from the United States would certainly hâve been admissible. 
Public policy requires that no one should be naturaljzed except he be 
in the utmost good faith, and in enacting section 15 of the act of 1906 
Congress has done no more than to accentuate what was already ap- 
parent, ând it has not thereby deprived a naturalized citizen of a 
vested right nor imposed any penalty upon him. 

There will be a decree as prayed for, setting aside the judgment 
and decree of naturalization, canceling the certifîcate of citizenship 
issued to the défendant, and perpetually enjoining him from setting 
up or claiming any rights as a citizen thereunder. • 



In re SHAFFER & STERN. 

(District Court, E. D. New York. March 22, 1911.) 

Bankeuptct (§ 136*) — Withueld Assets. 

A bankrupt firm, Laving made an unsuccessful offer to llquîdate by 
paying 50 per cent, of tlieir indebtedness, forœed a corporation to whlch 
S., the active partner, transferred tlie quick assets of the firm in ex- 
change foi- stoclc of the par value of $4,500, obtaining two others to 
Bubscribe for stock, on which each pald $500. The new corporation never 
assumed the debts of the firm, nor was there any call for payment of 
the fuU subscriptions of the stoekholders. Certain withdrawals in large 
amounts by nieans of check, of which no record was kept, and as to 
which the payée had not been ascertained, but which were traced to 
the hands of S., amounted in the aggregate to $2.550. The stock of the 
corporation was admitted to be worthless, and the proceeds of its busi- 
ness were turned back, and at some time went back Into the hands of S., 
who failed to explain its disappearance. Held, that S. was properly re- 
quired to pay over to the flrm's trustée the items so speciflcally traced t» 
hls hands. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. § 136.*] 

In the matter of bankruptcy proceedings of Shaffer & Stem. On 
pétition to review a referee's order requiring the bankrupt to turn 
over to the trustée certain alleged withheld assets. Report confirmed. 

Eugène L. Bondy, for trustée. 

Jones, McKinny & Steinbrink, for bankrupts. 

CHATFIELD, District Judge. Shaffer & Stem, consisting of one 
Harry Shaffer and a salesman, Monroe Stem, who were doing busi- 
ness under an agreement between themselves, by which Stem was 
held out to the public as a partner, but in reality could ask from 
Shaffer but a salesman's share of the profits, submitted to their cred- 
itors, in the year 1909, a statement showing $4,500 of assets and $11,- 
000 worth of debts. On this showing they offered to pay 50 cents 

*For otber cases see same topic & i humbsb In Dec. & Am. Digs. 1907 to date, & Rep'r InâazM 
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on the dollar, anif th'ere is a reasonably clear explanation that certain 
prior trade statements had not correctly set forth a certain second 
mortg^ge which would hâve materially diminished the margin of sol- 
vency of the firm. 

The creditors did not accept the 50 per cent, settlement tendered. 
Shaffer then proceeded to secure two men for the formation of a cor- 
poration, with a capital stock of $10,000, which was taken by himself 
to the amount of $4,500, and in return for which he tumed in the 
quick assèts of the former partnership. One of thèse new men was 
a clerk for certain relatives of Shaffer, and drew on thèse relatives for 
what he says was a part of his savïngs, a check for $500, which was 
ail he paid down upon his stock subscription. For this $500, he re- 
ceived but 6 shares of stock actually issued (having subscribed for 
35 shares) and was elected président. The other new investor paid in 
$500, and was elected vice président of the company, but soon tired 
of the business and paid no attention to it, so that he had no active 
part in the management. This investor subscribed for thirty shares 
of stock. 

The new corporation never assumed the debts of the old firm, nor 
was there ever any call for payment of the full subscriptions of the 
new stockholders. The amount of goods purchased by the firm was 
about equal to the amount of cash which they put in, namely, $1,000. 
The books of the corporation disappeared, and were said to hâve been 
burned by one of the new stockholders, but were produced finally; 
it appearing that the ones desired had not been as a matter of fact 
burned, even if any had been so destroyed. Certain withdrawals in 
large amounts, by means of checks, of which no record was kept, and 
as to which the payée has not been ascertained, but which hâve been 
traced into the hands of Shaffer, one of the bankrupts, amount in the 
aggregate to $3,550. 

Upon a motion to compel Shaffer & Stern, the former partners, to 
turn over the assets of the partnership, which it is alleged they hâve 
concealed, the référée, as spécial master, has reported that Shaffer 
is accountable for the proceeds of the liquidation, which amount to 
about $3,500 (allowing the claimed dépréciation of stock), and has 
reported that this amount, namely, $3,500, should be turned over by 
Shaffer. The référée, both as référée and as spécial master, has found 
that Stem, while legally responsible for thèse various transactions, had 
no hand in the manipulation of the assets or accounts, and has not 
included him in the order to turn over. 

The organization of the new corporation seems to hâve been ac- 
cording to légal form, yet the business of the new corporation was 
actually dominated and directed by Shaffer, and the pther directors 
and omcers of the new corporation seem to hâve had nothing to do 
with its affairs. In fact, it was, except for the $1,000 of new capital, 
merely a cjpak to dispose of the assets of the partnership of Shaffer 
& Stem.. ' Thé stock in the new corporation, which was issued to 
Shaffer, has been seized by the receiver in supplementary proceedings, 
and the trustée; in bankruptcy would seem tb hâve a clear right to 
take Over this stock, subject to whatever lien the receiver may hâve 
thereon. But the stock is admittedly worthless, and the corporation's 
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affaîrs, even if it were used but as a tool, hâve teen wound up, and 
the proceeds of this business opération by the corporation liave been 
turned back, and at some time were in the hands of Shaffer, who has 
entirely failed to explain what became of thèse proceeds. 

Under thèse circumstances it must be held that the assets of the 
bankrupt firm were, at the time the corporation was formed, liable 
for the debts of the bankrupt firm, and, even if exchanged for stock 
in the new corporation, were thereby freed from further liabihty, only 
in the hands of an innocent purchaser for value, which the corpora- 
tion might be, if honestly conducted. 

Not only did the stock of the corporation issued to Shaffer become 
liable for his debts, but, if he in fact used the corporation in such a 
way that it was not in the position of an innocent holder for value, 
but was merely a party to the fraud, and an intermediary through 
which Shaffer obtained the proceeds of liquidation from the stock of 
goods which should hâve gone to the creditors of Shaffer & Stern, 
Shaffer should then be held liable for what has been traced into his 
hands out of the corporation's funds. Even the fact that the stock- 
holders of the corporation may hâve been cheated by him out of the 
proceeds of their own investment would not affect the présent situa- 
tion; for the corporation's debts were paid, equaling in value the 
amount which the new stockholders put in, and they hâve no equities, 
as against the creditors of Shaffer & Stern, superior to the rîghts of 
those creditors. 

The order of the référée related only to the large checks and items 
which were specifically traced into the hands of Shaffer, and as to 
those items the responsibility is certainly upon him to pay over the 
amount of thèse checks, or to show what became of them, and what 
he did with his own individual assets subséquent to the proposed set- 
tlement with his creditors, which has been above referred to. 

The report will be confirmed. 



In re ROX. 

(District Court, W. D. New Yorlî. Deeember 7. 1910.) 

No. 3,697. 

AOKNOWLEDQMENT (§ 16*) BANKEUPTCT— POWEBS OF ATTOKNET — OfPICEB— 

Justices of the Pbace. 

Bankr. Act July 1, 1898, c. 541, § 20, 30 Stat. 551 (U. S. Oomp. St. 
1901, p. 3430), provides that oaths required by the act, exeept on hearing 
In court, may be administered by référées and by offlcers authorized to 
administer oaths and in proeeedings before the courts of the United 
States or under the lavra of the state where the same are to be taljen. 
Gen. Bànlcr. Order 21, subd. 5, déclares that the exécution of any letter 
of attorney to represent a créditer may be approved or acknowledged 
before a référée or a United States commlssloner or notary public. Held, 
that subdivision 5 was not exclusive, and did not prevent justices of 
the peace, authorized by state law to talie acknowledgment, from valldly 
talîing a credltor"» acknowledgment to letters of attorney to be used In 
the sélection of a trustée. 

[Ed. Note. — For other cases, ses Acknowledgment, Dec. Dig. { 16.*] 

•For otber catei jee >ame toplc A 1 kumbbr Id Dec. A Am. Diss. 1907 to dafe, & Ben'r Indexes 
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In thë matter of bankruptcy proceedings against John H. Roy. On 
pétition to review a referee's détermination as to the validity of an 
élection of trustée. Reversed, and new élection ordered. 

George P. Keating, for petitioners on review. 
Earle .S. Warner, for trustée. 

HÂZEL, District Judge. The authorities cited by counsel for the 
petitioners (In re Butterfield, Fed. Cas. No. 2,248, and In re McDvif- 
fee, Fed. Cas. No. 8,778) were not called to my attention on the orig- 
inal hearing, nor was any suggestion made that a similar question had 
been considered under the bankrupt act of 1867. Act March 2, 1867, 
c. 176, 14 Stat. 517. Thèse authorities show that the power given by 
section 20 of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 551 
[U; S. Comp. St. 1901, p. 3430] ) "to * * * officers authorized to 
administer oaths in proceedings before the courts of the United States, 
or under the laws of the state where the same are to be taken," car- 
ries with it the incidental power to take acknowledgments of letters of 
attorney. Such décisions are in conflict with my former décision here- 
in that the Suprême Court, by General Order 21, subd. 5 (89 Fed. x, 
33 C. C. A. xxiii), intended to limit the ofïicers before whom letters 
of attorney might be acknowledged. 

After carefully considering the décision of Judge Brown in Re But- 
terfield, supra, I am persuaded that it is well reasoned and should hâve 
controUed the question certified in this case. Under the act of 1867, 
there was no requirement that powers of attorney should be acknowl- 
edged; but the amendment of 1874 (Act June 22, 1874, c. 390, § 20, 
18 Stat. 186) provided that a notary public should be empowered to 
take proof of claims against the bankrupt estate. General Order 34, 
then in force, provided for proving or acknowledging claims before 
a register or United States commissioner, and such rule was not 
changed or altered after the amendment. In this situation the ques- 
tion arose in the Butterfield Case whether letters of attorney to rep- 
resent creditors might be acknowledged before a notary public. The 
learned court was of opinion that the gênerai order ought to be inter- 
preted so as to carry into effect the true intent and object of the Légis- 
lature in enacting the bankruptcy law, and upon the subject of whether 
the power to take oaths includes the power to take acknowledgments 
said : 

"I place my décision upon the ground that the power given to notariés 
public to take prooîs of debt, in view of the usual course of proceedings in 
thèse cases, carries with it as an incident the power to authenticate letters 
of attorney. I am authorized to say that the Circuit Judge concurs with me 
in this opinion." 

And again: 

"The amendment was Intended to obviate the necessity of a creditor travel- 
ing perhaps a great distance to the nearest commissioner or register to prove 
a délit ; but if he is compelled to make the same jouruey after having proved 
his délit, to acknowledge a letter of attorney, for ail practlcal purposes the 
act might as well hâve never been passed." 

This reasoning would seem to apply to the case at bar, and its 
soundness cannot be ignored by me. The ruling was subsequently ap- 
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proved and followed in Re McDuffee, supra. Thèse adjudications 
constrain me to hold that in states where justices of the peace are ex- 
pressly authorized to take oaths the Suprême Court did not intend by 
General Order 31, subd. 5, to exclude such officiais from taking ac- 
knowledgments. 

The élection of George W. Salisbury as trustée must be vacated and 
set aside, and another élection of trustée held under the direction of 
the référée, at which élection letters of attorney of creditors acknowl- 
edged before justices of the peace and otherwise regular shall be re- 
ceived, and the proxies allowed to vote. 

So ordered. 



UNITED STATES ex rel. BIKNBAUM v. IIEXKEL, U. S. Marsbal. 
(CU'cuit Court, S. P. New York. Jlarcli 8, 1911.) 

1. Habeas Cobpus (§ 92*) — Scope of Writ— Review. 

Where relator vva.s committed for eonteiniit In dlsobeying an order of 
a référée In bankruptcy, liabeas corpus was oiily available to review the 
valldity of the commituient, and not the order. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 87-95 ; 
Dec. Dig. § 92;* Contempt, Cent. Dig. § 219.] 

2. Habeas Cobpus (§ 27*) — Okdebs of Refebee — Disobedience — Review— 

Certification. 

Under Bankr. Act July 1, 1898, c. 541, § 41b, 30 Stat. 556 (U. S. Comp. 
St. 1901, p. 3437), providing that the référée shall certify the faets to the 
.iudge If any person shall do any of the things prohibited by the section, 
and that the judge shall thereupon In summary manner liear the évi- 
dence as to the acts complalned of, and. If It is such as to warrant hiin 
in so doing, punish the person in the same manner and to the same extent 
as for contempt committed before the court of bankruptcy, the referee's 
failure to certify disobedience of a proper order to the court for action, 
while an irregularlty, was not a .lurisdictional defect in proceedings to 
punish the person guilty of such disobedience as for contempt, so as 
to subject the comniitnient to collatéral attack by habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 22; Dec. 
Dig. § 27.*] 

Habeas corpus by the United States, on the relation of Jacob Birn- 
baum, to obtain relator's release from the custody of William Henkel, 
United States Marshal for the Southern District of New York. Writ 
dismissed. 

Louis Sanders. for petitioner. 

Henry A. Wise, U. S. -Atty., for respondent. 

HAND, District Judge. The order committing the relator for con- 
tempt in this case was made upon the return of an order to show cause 
issued by the District Judge and duly served upon the relator. The 
order which the relator disobeyed was the order of a référée in bank- 
ruptcy, and the référée had not certified to the District Court the dis- 
obedience of the relator. The order of commitment was therefore ir- 
regular, under section 41b of the bankruptcy law, which provides as 
follows: 

*For otbef cases see same topic £ { numbsb In D«c. & Am. Dlgs. 1907 to date, & Rep'r Indexes. 
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"The référée shall certlfy the facts to the judge If any person shall do 
iny of the thlngs forbidden in tUis section. The judge shall thereupon lu 
summary manner hear the évidence as to the acts complained of and if It 
is suçh as to warrant him In so doing punlsh the person In the same manner 
ànd to the same extent as for a contempt committed before the court of 
l)ankruptey." Act July 1, 1898, c. 541. 30 Stat. 55G (V. S. Comp. St. 1901, p. 
3437). 

The order itself would no doubt hâve been dismissed, had the mat- 
ter been brought to the attention of the learned judge. Re Gitkin 
(D. C.) 164 Fed. 71. Habeas corpus, however, does net review the reg- 
ularity of the order, but only the validity of the commitment. The or- 
der is good, if the judge had jurisdiction by the order to show cause. 
That question always dépends upon what formahties are held to go 
to the essence of the grant of power, and what to the mode of its ex- 
ercise. The question is usually of a somewhat formai character, dé- 
pendent upon the form in which the grant of power is made to the 
court itself. 

In the case at bar power is bestowed upon this court under section 
3, subd. 16, to "punish persons for contempt committed before réf- 
érées." The condition that the référée must certify is not annexed to 
the grant of power, and, therefore, I hold that it is not jurisdictional, 
but that the certificate is a procédural necessity only. If so, the order 
is not subject to collatéral attack by habeas corpus, and the writ must 
be dismissed. It does not follow that, either by appeal or direct ap- 
plication to the judge, no relief can be obtained. 

Writ dismissed. 



In re GLENN. 

(District Ôourt, E. t>. Pennsylvania. March 14, 1911.) 

No. 3,935. 

Bankkuptcy (§ 115*) — AssETS— Possession of Tiiibd Pehson— Injunction— 
Plknaey Suit. 

Where goods wlthin the district alleged to belong to the estate of a 
bankrupt were in the exclusive possession of M. under a clalm of title 
supported by considérable évidence, the bankruptcy court could not in- 
terfère with hls possession, or restrain hlm from selling or removing tlie 
property, on the receiver's claim that hls possession was pursuant to 
transactions alleged to constltute préférences or frandulent agreements ; 
the recelver's reiiiedy belng solely by plenary suit to set aside such al- 
leged Invalld transactions. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 115.*] 

In the matter of bankruptcy proceedings against George A. Glenn. 
On pétition by the receiver for an order restraining George F. Murray 
from selling, removing, or disposing of certain property alleged to be- 
long to the bankrupt's estate. Pétition denied, and restraining order 
dissolved. 

Samuel W. Cooper, for receiver. 

J. Hector McNeal and E. Waring Wilson, for respondent. 

*For other caè'es K«« sÂitie topic £ i ■^ViiBUÀ m DâCi:'& Am. Dlgs. 1907 ta date, & Bep'r Indexes 
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J. B. McPHERSON, District Judge, The prayers of this pétition 
are as follows : 

"ïhat your honorable court wIU Issue an Injunctlon, temporary untll hear- 
Ing and permanent thereafter, restralning the sald George F. Murray from 
selUng or removlng or disposlng of any of the sald property hereinbefore men- 
tloued, or In any way interferlng wlth your petitloner's rlght of possession of 
the same. 

"That your honorable court wlU authorlze and empower your petitloner to 
enter upon any of the premises herelnbefore mentloned and take the property 
hereinbef ore descrlbed Into his possession and control, as a part of the bank- 
rupt estate of the sald George A. Glenn, trading as George A. Glenn & Co., 
and that the appralsers heretofore appolnted by your honorable court shall be 
authorlzed and empowered to complète thelr appralsement of ail of the prop- 
erty herelnbefore mentloned, wheresoever the same may be located. 

"That the sald George F. Murray be enjoined and commanded to dellver 
to your petitloner ail of the aforesaid property whlch may be elther In hls 
possession or control, elther at Woodmont, or at 903 Oxford Street, or else- 
where." 

A hearing of the controversy has been had before the court, and 
it was m.y désire to dispose of the whole matter without further pro- 
ceedings. But I find it impossible, without wholly abandoning regu- 
larity of procédure, to transform this pétition into a suit to set aside 
several transactions, either as préférences or as fraudulent agree- 
ments. For the présent, therefore, I must confine myself to what is 
properly before me, and, if I do that, it is quite clear that the orders 
prayed for should not be made. The goods in this district are in the 
actual and exclusive possession of George F. Murray under a claim 
of title that is supported by a good deal of évidence, and I cannot dis- 
possess him by a summary order. What might be the resuit of an 
appropriate plenary proceeding, I neither décide nor intimate. The 
following order is made without préjudice to the right of the receiver, 
or the trustée to be hereafter chosen, to institute such a proceeding, if 
he shall be so permitted or advised. 

The prayer of the pétition is ref used, and the temporary restraining 
order, made February 30, 1911, is dissolved. 



In re TWINING. 
(District Court, B. D. Pennsylvanla. March 10, l&ll.) 

No. 3,7&7. 

Bankkuptct (§ 188*) — Personal Pbopektt— Pledge— Validitt— Rights op 
Tbtistee. 

A bankrupt procured automobiles to be conslgned to hlm, wlth drafts 
attached to the bill of ladlng. The drafts were pald by clalmant bank, 
after recelvlng the banknipt's collatéral note pledglng the automobiles 
covered by the bllls In accordanee wlth thelr spécifie numbers ; the bank 
autborlzlng the bankrupt to sell the machines, he belng expected, though 
not bound, to pay $1,000 on hls note for each car sold. At bankruptcy 
he had In hls possession an automobile so pledged, which had not been 
sold, but had been used by the bankrupt for about two years as a demon- 
Btrator. Held, that under the Pennsylvanla rule the pledge, being free 
from fraud, was good agalnst ail except credltors of the bankrupt who 

*For otber eue* se* same toplc & S inmBBB In Dec. & Am. Digs. 19&7 to date, & Rep'r Indexes 
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hafl acquired a lien by levy or attachment of the property whlle In the 
bankrupt's possession, and was tàerefore good as against the bankrupt's 
trustée, who took title subject only to the superlor right of the pledgee, 
as provided by BanUr. Aet July 1, 1898, c. 541, § 70a (5), 3» Stat 5(>6 
(U. S. Comp. St. 1901, p. 3451). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 188.*] 

In the matter of bankruptcy proceedings against Thomas M. Twin- 
ing. On certificate of référée to review an order awarding an auto- 
mobile purchased by the bankrupt to the Fox Chase Bank as pledgee. 
Affirmed. 

Bertram D. Rearick, for trustée. 
George W. Harkins, Jr., for claimant. 

J. B. McPHERSON, District Judge. The facts out of which this 
controversy arises may be summarized as follows: 

The bankrupt was a seller of automobiles in Philadelphia, and had 
in his possession when the pétition was filed a car that had been used 
for about two years as a demonstrating machine. The Fox Chase 
Bank claimed it as pledgee, and the référée (Théodore M. Etting) al- 
lowed the claim and ordered the trustée to deliver the car. When 
the bankrupt began business he was without capital, and made the 
foUowing arrangement with the manufacturer and the bank: Cars 
were shipped to him, consigned to the manufacturer's order. The bill 
of lading properly indorsed was attached to a draft on the bankrupt. 
The bank received the draft and the bill of lading f rom the bankrupt, 
with his collatéral note pledging the spécifie cars by numbers, and 
then paid the draft. Thereupon the bill of lading was delivered to 
the bankrupt and he received the cars from the railroad. The bank- 
rupt had not Only the power arising from possession, but had express 
authority from the bank, to sell the cars for any price agreed upon 
with purchasers; but he was expected, although not bound, to pay 
$1,000 on his note for each car sold. The car in question had been 
in the bankrupt's possession since February, 1909, and had been used 
frequently for demonstrating purposes. It had never been in the ac- 
tual possession of the bank. The collatéral note was renewed sever- 
al times, and has not been paid. The real transaction was undoubted- 
ly a loan by the bank to the bankrupt, secured by the pledge of a spé- 
cifie car, and was free from fraud. 

The dispute is not afïected by the amendments of June 35, 1910 
(Act June 25, 1910, c. 412, 36 Stat. 838). Under the Pennsylvania 
law then in force it is clear, I think, that the transaction was valid 
between the bankrupt and the bank. No fraud in f act existed, and 
theref ore the trustée acquired no more than the bankrupt's right, as 
the Court of Appeals for the Third Circuit has decided in Davis v. 
Crompton, 158 Fed. 735, 85 C. C. A. 633, 20 Am. Bankr. Rep. 53. 
The question there arose between the vendor and the trustée of a 
bankrupt vendee under a contract of conditional sale; but the same 
principles should govern where the contract is a pledge or mortgage 
of Personal property, and the question arises between the pledgee 

•For otlier casés see saioàe t'opic & § nùmbbb in Dec. & Am. Digs: 1907 to date, & Rep'r Indexes 
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and the trustée of the bankrupt pledgor. If it is good between the 
parties in one case, it is good in the other, and upon the authority 
of the f oregoing décision the rule to be now applied is this : 

The title of the pledgee in a Pennsylvania contract of pledge, free 
from fraud, until payment of the debt for which the property is 
pledged, is good against ail the world, except the creditors of the 
pledgor who may hâve acquired a lien by levy or attachment of the 
property while it was in the possession of the pledgor, and under 
Bankr. Act July 1, 1898, c. 541, § 70a (o), 30 Stat. 566 (U. S. Comp. 
St. 1901, p. 3451), his trustée takes title, subject to the superior title 
of the pledgee. 

The order of the référée is affirmed. 



JOHN T. DYER QUARRY CO. v. SCHUYLKIIJ. STONE CO. 

(Circuit Court, D. New Jersey. March 6, 1911.) 

(Syllabus hy the Court.) 

1. Trade-Maeks and Tbade-Names 'M 3, 9*) — Names Subject of OwNEESirir 

— Geogeapiiical and Geological Terms. 

The words "Birdsboro Trap Rock" are a combination of a geographical 
terni and a geological terin, the former qualifying the latter and together 
with the latter expressing the true descriptive name of the rock ; the 
quality of trap varying with the locality in which it is found. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 4-7, 13 ; Dec. Dig. §§ 3, 9.*] 

2. Trade-Maeks and Tbade-Names (§§ 3, 9*) — Names Subject of Ownebship 

— Geogeaphical and Geological Tebms. 

No one can by the adoption of a purely descriptive name or a geo- 
graphical name which carries with it the nature or quality of a natural 
product there yielded exclude others from truthfully describing or employ- 
ing terms indicative of such nature or quality. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7, 13 ; Dec. Dlg. §§ 3, 9.*] 

3. Teade-Maeks and Trade-Names (§ 1*) — Nature of Right. 

The owner of a trade-niark proper has an exclusive right good "as 
against ail the world" to its use lu connection with articles for which 
it was appropriated and to which it has been appUed, and a mark under 
which no such exclusive right can exist in the owner or appropriator can- 
not constltute a trade-mark proper. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 1 ; Dec. Dig. § 1.*] 

4. Trade-Mabks and T'bade-Names (§ 9*) — Names Subject of OwneeshIp— 

Gèographical Names—Unfair Compétition in Trade. 

Subject possibly to an exception where the relationshlp of the appro- 
priator of the name to the place Is, under the clrcumstances of a given 
case, such that fraud wiil be presumed Ipso facto from the use of that 
name by another, whatever may be the secondary meaning gained by a 
purely gèographical name there is no exclusive right of property in the 
name in its application to vendible articles, and its use by others can be 
prevented, not on the ground of trade-mark Infringenient, but only on 
that of unfalr compétition in trade. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 13 ; Dec. Dig. § 9.*] 

'Pot other casée see saine toplc & i NVMBsit in Dec. & Ain. Digs. 1907 to date, & Rep'r Iiidazes 
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6. Tbade-Maeks and Teadic-Names (§ 3*) — Names Subjbct or Owneeship— 
Geogeaphical Names. 

Tlie faets that a truly descriptive name has first been applled by one 
to an article manufactured, produced or sold by hlm, whether the articl» 
be old or new wltb hlm or others, and that such term has acquired by 
association a secondary meaning polntlng to orlgin or ownershlp, can- 
not bperate to preclude others havlng a rlght to manufacture, produce or 
Bell articles of the same kind from falrly applying to them such truly 
descriptive name. 

[Ed. Note.-^For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. |§ 4-7 ; Dec. Dlg. § 3.*] 

6. Teade-Maeks and Teade-Names (§ 59*) — Names Subject or Owneeship— 

Geographical ob Descriptive Names. 

No one can through the adoption and application ot an arbltrary or 
fanclful vcord as a trade-mark, whether registered or unreglstered, ex- 
clude others from uslng In connection with similar articles a geographical 
or descriptive name open to the public, on the ground that the latter 
name so closely resembles the former as to be calculated to mlslead the 
purchasing public as to the origln, manufacture or ownershlp of the arti- 
cle sold, or for any other reason. 

[Ed. Note. — For other cases, see Tràde-Marks and Trade-Names, Cent. 
Dlg. §§ 68-72; Dec. Dlg. § 59.* 

Use of geographical names as trade-mark or trade-name, see notes to 
Hoyt V. J. T. Lovett Go., 17 C. C. A. 657 ; Illinois Wateh-Case Co. t. E1- 
gln Nat Watch Co., 35 C. C. A. 242.] 

(Additional Syllaius hy Editorial Staft.) 

7. WoeBs and Phrases— "Teap"—"Trappoid"— "Teappotjs"— "Teapposk"— 

"Teappean"— "Teappe"— "Trappa." 

.The Word "trap," although derlved from the Swedish word "trappa," 
meaning a step or stalr, has been known and used as a eommon English 
name for Igneous rock for more than 100 years. And the words "trap- 
pold," "trappous," "trappose," "trappean," are adjectives related to trap. 
But the word "trappe" Is not and never has been In this country a de- 
scriptive name for trap rock. The désignation "trappe rock" is unknovm 
to the English language, and If the word "trappe" be knbwn to that lan- 
guage It bears no relatlonshlp whatever to rock. The word "trappe" ap- 
pears to be an obsolète Anglo-iSaxon word slgnifylng, not rock, but arti- 
fice or strategem. 

In Equity. Bill by the John T. Dyer Quarry Company against 
the Schuylkill Stone Company. Bill dismissed. 

J. Bonsall Taylor, Louis M. Childs, and Cyrus N. Anderson, for 
complainant. 
Frank P. Prichard, for défendant. 

BRADFORD, District Judge. The John T. Dyer Quarry Com- 
pany, a corporation of Pennsylvania, has filed a bill in equity against 
the Schuylkill Stone Company, a corporation of New Jersey, alleging 
trade-mark infringement and unfair compétition in trade, and pray- 
ing for an injunction and an account. It appears from the record 
that in 1893 John T. Dyer established a stone quarry outside but 
within a mile of Birdsboro, Berks County, Pennsylvania, and there 
carried on the business of quarrying and crushing stone and selling 
the same. He continued to conduct this business until December, 
189Ô, when it was transferred to The John T. Dyer Company, which 

*7oE oQier cases see same topic & i nvmber In Bec. & An. Dlgi. 1907 to date, & Rep'r Indexes 
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thereafter carried it on until December, 1900, when it was re-trans- 
ferred to Dyer who thereupon transferred the same to the complain- 
ant, which has carried on the business since that time. The stone 
quarried, crushed and sold by the complainant is of igneous origin, 
commonly known as trap rock, and obtained from a dike of several 
miles in extent. It is largely used for macadamizing roads and paths. 
The first quarry opened in the above mentioned trap-dike was that 
of Dyer, and for some time, though the évidence does not clearly dis- 
close how long, the stone there quarried was designated as "Birds- 
boro Trap Rock" by affixing to the cars carrying the same labels bear- 
ing those words. Later the words "Birdsboro Trappe Rock" were so 
used by Dyer and his successors in business including the complain- 
ant, until 1907 when the carrying companies objected to and prevented 
the further use of such labels on their cars. The complainant ap- 
plied in June, 1907, to the United States patent office for the registra- 
tion of the words "Birdsboro Trappe Rock" as a trade-mark for quar- 
ried stone. The application was granted and those words were reg- 
istered September 10, 1907, as a trade-mark of the complainant for 
such stone. In the summer of 1908 the défendant opened a quarry in 
the above mentioned trap-dike and since then has carried on the busi- 
ness of quarrying, crushing and selling trap rock. The crushed stone 
is sold by it, not as "Birdsboro Trappe Rock," but as "Birdsboro Trap 
Rock." The complainant contends that its exclusive rights as a 
trade-mark owner hâve been inf ringed by the défendant through such 
use of the words "Birdsboro Trap Rock," and further, that the de- 
fendant has by its use of those words been guilty of unfair compéti- 
tion in trade. The branch of the case relating to alleged trade-mark 
infringement will first be considered. It is not altogether clear from 
the pleadings whether, aside from alleged unfair compétition in trade, 
the complainant bases its claim to relief wholly upon rights asserted 
under the words "Birdsboro Trappe Rock" as a registered trade-mark 
or upon rights under not only those words but the words "Birdsboro 
Trap Rock" as a common law trade-mark. While the bill gives prom- 
inence to the registered trade-mark and does not directly allège that 
the words "Birdsboro Trap Rock" had ever been adoptéd or appro- 
priated by the complainant, or any of its predecessors in the business 
of quarrying stone from the Birdsboro trap-dike, it is averred in para- 
graph XII that those words as applied to stone quarried and sold 
by it are its "exclusive property," and the injunctive prayer of the bill 
is not expressly and specifically limited to infringement of the reg- 
istered mark, but is to the effect that the défendant be compelled to 
desist from "infringing your orator's exclusive trade-mark rights." 
Further, there are diversity of citizenship between the parties and a 
prayer that the défendant be decreed to pay to the complainant $10,- 
000 damages. Hence the jurisdictional requisites for a suit for in- 
fringement of an unregistered common law trade-mark are satisfied. 
Aside from any question whether the words used respectively by the 
complainant and défendant bave been so "applied" or "affixed" as to 
render infringement legally possible, it is évident that the défendant 
cannot be held liable in this suit as an infringer unless the complain- 
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ant had a valid common law trade-mark consisting of the words 
"Birdsboro Trap Rock" and an exclusive right to use those words in 
connection with stone quarried from the dike in question, or a valid 
registered tradermark consisting of the words "Birdsboro Trappe 
Rock" and a right to prevent the défendant from or hold it liable for 
using the words "Birdsboro Trap Rock" as only colorably différent 
from such registered trade-mark. Even on the assumption that, so 
far as trade-mark infringement is concerned, the complainant is con- 
fined by the pleadings to the assertion of whatever rights it may hâve 
under the registered mark, it is necessary to détermine whether the 
words "Birdsboro Trap Rock" were subject to valid appropriation as 
a common law trade-mark for stone quarried by the complainant or 
its predecessors from the Birdsboro dike. For if those words were 
not so subject to appropriation, it will be found difficult, if not impos- 
sible, to recognize any right on the part of the complainant, through 
the mère substitution by its predecessors of the word "Trappe" for 
"Trap," either with or without registration, to exclude the défendant 
from using precisely the words which were not susceptible of exclusive 
appropriation. On the above assumption if the words "Birdsboro 
Trappe Rock" can be sustained as a valid registered or common law 
trade-mark the distinction between "Trappe" and "Trap" would be 
substantial and vital, and as the défendant has not used the word 
"Trappe" it could not, as hereafter will more fully appear, be held as 
a trade-mark infringer through its use of the word "Trap," whatever 
significance such use, coupled with other circumstances, might hâve on 
the question of unfair compétition in trade. I am satisfied that on 
the évidence neither the complainant nor its predecessors had or could 
hâve had a right to an exclusive use of the words "Birdsboro Trap 
Rock" as a common law trade-mark in connection with stone quarried 
by it or them as above stated. Trap or trap rock has for many years 
and long before Dyer opene;d his quarry in 1893 been known to the 
public by that name, and its nature and uses thoroughly understood. 
Of towns of any considérable importance Birdsboro is nearest to the 
quarry of the complainant; and the words "Birdsboro Trap Rock" 
were appropriately eniployed to designate trap quarried from the dike 
in question ; the geographical name indicating the locality of the dike 
and the other words, geological and generic in their nature, denoting 
a natural product. That thèse words, originally sought to be appro- 
priated by Dyer in connection with the quarrying, crushing and sell- 
ing of trap rock, were, and were intended to be, a purely descriptive 
geological term coupled with a purely geographical term indicating 
the locality where the rock was found there can be no doubt. John- 
son, the gênerai superintendent of Dyer's quarries at and after the 
time they were opened, testified : 

•'XQ. 42. YOu say that after you âiscovered the quarry you and Mr, Dyer 
named it? A- Yes, sir. XQ. 43i How did you come to name it 'Birdsboro', 
had you ever heard of Birdsboro before! A. Did we eyer hear of it? XQ. 44. 
Yes,. A. I sljould tliink I did. * * *. XQ. 47. You say that you had heard 
the word Birdsboro before. Where had j^u heard It? A. Fasslng through it, 
iind knew the nàme of the town in Pennsylvania. XQ. 48. How did youcome 
to name thèse quarries Birdsboro quarries? A. Weli, the rldge ran right 
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from Bii'dsboro to tUe (luariies. XQ. 49. lou wanted to iiidicate the place 
where the stone came froiuï A. Xes, sir." 

In selling the stone as "Birdsboro Trap Rock" the words employed 
were not arbitrary or symboHcal, but descriptive of the thing sold, 
pointing to its quality as dépendent on locality, and containing a 
geographical désignation of such locahty, in the sensé of referring, 
not exclusively to the précise point or points in the trap-dike from 
which the stone was then being quarried and sold, but generally to the 
dike from a portion of which stone was then being taken. 

The use of the words "Birdsboro Trap Rock" in connection with 
stone quarried by Dyer and his successors from the dike was not only 
natural, but most appropriate, as giving the common and well under- 
stood name of the rock, indicating to the pubUc in an intelligible man- 
ner its location, and pointing to its quality as dépendent upon or de- 
termined by locality. For it not oniy appears from the évidence but is 
a well-known fact of which the court in the absence of évidence on 
the point probably would take notice, that the quality and value of 
trap rock vary with the différent dikes from which it is taken. And it 
is quite usual that the name of a town, river, valley or other physical 
feature, natural or artificial, is given to rock contained in or quarried 
from beds or deposits, whether within or contiguous to or only in 
the vicinity or such town, river, valley or physical feature. Carrara 
marble, Carthage marble, Cripple Creek rock, Barre granité, Marys- 
ville stone, Bergen Hill trap rock, Marietta sandstone, and Spring 
Mil! stone, not to mention other instances disclosed in the évidence, 
sufficiently serve as illustrations. Dyer and his successors in business 
including the complainant recognized in a practical way this com- 
mon usage in the wording of their letter heads and advertising matter. 
Thus the following appears at the head of a letter written by Dyer in 
1895: 

"Howellville Blue Stone, Howellville, Chester Co., Pa. Birdsboro Trap 
Rocli. Birdsboro, Berlis Co., Pa. John T. Dyer, General Contracter. Crushed 
and Building Stoue. Norristown, Pa." 

And on the face of a business card of the complainant used in 1907 
the following is f ound : 

"Tlie John T. Dyer Quarry Co., Norristown, Pa. Shlppers of Orushed and 
Building Stone for Macadam, Concrète, Ballast, Foundations, &c. Birdsboro 
Trap Rock. Howellville Blue Stone. Pennypack Trap Rock. Spring Mill 
Stone. Locksley Stone." 

When or shortly after Dyer opened his quarry in 1894 there was 
within less than a mile from it a small railroad station called Hampton. 
This station was subsequently moved up near the quarry and its name 
changed to Trap Rock. About it sprang up a little settlement bearing 
the same name and inhabitated by Italian laborers whose number has 
never equalled two hundred. Had Dyer omitted "Birdsboro" from 
"Birdsboro Trap Rock" and substituted for it either "Hampton" or 
"Trap Rock" few would hâve known, and no one, if "Trap Rock" only 
had been substituted, could hâve inferred from the name itself , where 
the stone was procured. The complainant contends that "the scientific 
geological name for the dike on which complainant's quarries are lo- 
185 F.— 36 
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cated is 'Flying Hill Dike.' " The évidence does not sustain this con- 
tention ; but were it otherwise it would be immaterial. In adopting an 
appropriate geograpiiical name for a locality where it is proposed to 
carry on the process of manufacture or production one is not so much 
concerned with the "scientific geological" name of the locality as with a 
désignation which will serve to identify the place in the mind of the 
public generally. But by using the name of a town of importance in 
the near neighborhood of the quarry, suflicient notice was given to 
those dealing or proposing to deal with Dyer or his successors of the 
locality from which the stone was obtained. 

It is a gênerai rule that merely geographical, generic or descriptive 
terms cannot validly be appropriated as trade-marks proper or techni- 
cal trade-marks. In Canal Co. v. Clark, 13 Wall. 311, 20 L. Ed. 581, 
in which it was held that the words "Lackawanna coal" could not bc 
appropriated by one person to the exclusion of others mining and sell- 
ing coal from the Lackawanna Valley, the court said : 

"No one can claim protection for the exclusive use of a trade-mark or trade- 
name which would practically glve hiin a moiiopoly in the sale of any goods 
other than those produced or made by himself. If he could, the public would 
be injured rather than protected, for compétition would be destroyed. Nor 
can a generic name, or a name merely descriptive of an article of trade, of its 
iiualities, ingrédients, or characteristics, be employed as a trade-marli and 
the exclusive use of it be entitled to légal protection. • * * And it is ob- 
vions that the sanie reasons which forbid the exclusive appropriation of gen- 
eric names or of those merely descriptive of the article manufactured and 
which can be employed with truth by other mauufacfurers, apply with equal 
force to the appropriation of geographical names, designating districts of 
country. Their nature is such that they cannot point to the origin (Personal 
origin) or ownership of the articles of trade to which they may be applied. 
They point only at the place of production, not to the producer, and could 
they be appropriated excluslvely, the appropriation would resuit in mlschiev- 
ous monopolies. * * ♦ It must then be considered as sound doctrine that 
no one can apply the name of a district of country to a well-known article 
of commerce, and obtaln thereby such an exclusive right to the application as 
to prevent others inhabitlng the district or dealing in similar articles coming 
from the district, from truthfully using the same désignation. • * * True 
it may be that the use by a second producer, in describing truthfully hls prod- 
uct, of a name or a combination of words already in use by another, may 
hâve the effect of causing the public to mlstake as to the origin or ownetship 
of the product, but if it is just as true in its application to hls goods as it Is 
to those of another who flrst applied it, and who therefore claims an exclu- 
sive rlght to use it, there Is no légal or moral wrong done. Purchasers may 
be mistaken, but they are not decelved by false représentations, and equity 
vrill not enjoin against telllng the truth." 

And in Brown Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 
625, 35 Iv. Ed. 247, the court said : 

"The gênerai proposition Is well establlshed that words which are merely 
descriptive of the charaeter, qualifies or composition of an article, or of the 
place where It is manufactured or produced, cannot be monopolized as a 
trade-mark." 

The words "Birdsboro Trap Rock," as already stated, had appropri- 
ate application to ail of the rock contained in the dike in question. The 
law did not allow Dyer or his successors by mère adoption and applica- 
tion to acquire a monopoly in the use of language properly applicable 
to any and ail stone quarried within the geographical limits of the 
Birdsboro trap-dike. Neither Dyer nor his successors owned or leased 
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the entire dike. No reason is perceived why other persons quarrying, 
crushing and selling the stone from the same dike should not, in the 
absence ôf fraud or unfair compétition in trade, be permitted to use 
in connection with the business carried on by them, the words pecuHar- 
ly appropriate to the stone in that dike by whomsoever quarried. Es- 
pecially is this true in view of the fact that, unHke manufactured ar- 
ticles dépendent for their excellence upon care and skill observed in 
their production, the quality of trap rock, like many other natural 
products, vegetable and minerai, largely dépends upon the locality 
where found. No one can by the adoption of a purely descriptive name 
or a geographical name which carries with it the nature or quality of 
a natural product there yielded, exclude others from truthfully de- 
scribing Or employing terms indicative of such nature or quality. 

Where, however, in the course of time and from the manner in which 
they hâve been employed, terms originally merely geographical or de- 
scriptive of the place where an article has iaeen manufactured, produced 
or sold, hâve acquired a secondary meaning from their association in 
the mind of the purchasing public with a particular manufacturer, pro- 
ducer, or vendor, or with superior quality or excellence in the articles, 
to which such terms hâve been applied, resulting from care or skill 
observed in their manufacture, production or sélection, the use of 
such terms, without explanation or distinctive marks, by third persons 
in connection with similar articles of their own, frequently has been re- 
strained as amounting to unfair compétition in trade. The name 
''Birdsboro Trap Rock" may hâve become associated in a limited sensé 
with Dyer and hâve gained a secondary meaning pointing to the quar- 
rying of that rock by him before the défendant opened its quarries. It 
is but natural that such should hâve been the case ; for no one other 
than Dyer quarried from the Birdsboro trap-dike until the défendant 
commenced opérations. But, unless possibly under exceptional cir- 
cumstances not existing in this case, the acquisition by a mère geo- 
graphical term of a secondary signification pointing to particular ori- 
gin or ownership cannot couvert that term into a technical or proper 
trade-mark. It cannot serve to exclude third persons from truthful- 
ly and fairly employing the same term in connection with similar arti- 
cles manufactured, produced or sold by them. When such secondary 
meaning has been acquired the question becomes one, not of infringe- 
ment of a trade-mark proper, but of unfair compétition in trade. 
Much confusion on this point in the language of the cases is attributa- 
ble to failure clearly to distinguish between the infringement of a 
trade-mark proper, which, as a violation of an exclusive right of prop- 
erty, need not involve fraud or wrongful intent, and such wrongful 
and fraudulent simulation of mère trade-names, description, dress or 
package as under the circumstances of a given case amounts only to 
unfair compétition in trade in contradistinction to trade-mark infringe- 
ment. It is further attributable to the fact that many of such cases 
were decided while the distinctive doctrine of unfair compétition in 
trade was comparatively in its infancy, and long before it attained its 
présent high development, and when relief against unfair practices by 
competitors in trade largely depended upon the enforcement of the ex- 
clusive rights existing under trade-marks proper. The manner in 
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which such trade-marks and mère non-exclusive trade-names or other 
désignations hâve so often been loosely and unnecessarily treated or 
ref erred to as convertible terms has been calculated to mislead and been 
properly criticized by the text writers. Browne on Trade-Marks, § 
'.)1 et seq. ; Paul on Trade-Marks, § 160. It is now, however, a general- 
ly recognized fact that, while the law of trade-marks is but a branch 
of the larger subject of unfair compétition in trade, there is an impor- 
tant distinction between the two when viewed in contradistinction to 
each other, namely, that the owner of a trade-mark in its légal sensé 
has an exclusive right of property in it for the protection of the pub- 
lic and himself, but that a person engaged in business and not having 
a trade-mark proper has a right in equity to be protected against f raud- 
ulent and wrongful attempts by others to filch away his business and 
deceive the public by palming oflf their property as his, whether those 
attempts are made through the use of geographical words or other 
non-exclusive terms. In Shaver v. Heller & Merz Co., 108 Fed. 821, 
48 C. C. A. 48, Judge Sanborn well said : 

"The contention of counsel for the appellants hère Is a confusion of the 
bases of two classes of suits, — those for hifringement of trade-marks, and 
those for unfair compétition in trade. Suits of the former class rest on the 
ownership of the trade-marks. Suits of the latter class are founded upon the 
damage to the trade of the complainants by the fraudulent passlng of the 
goods of one manufacturer for those of another. In the former, title to the 
trade-marks is indispensable to a good cause of action : in the latter, no pro- 
prietary interest in the words, names, or means by which the fraud is per- 
petrated is requisite to maintnin a suit to enjoin it. * * * Geographical 
terms and words descriptive of the character, quallty, or places of manufac- 
ture or of sale of articles cannot be monopolized as trade-marks. « * • 
But the use of such geographical or descriptive terms to palm oiï the goods 
of one manufacturer or veudor as those of another, and to carry on unfair 
compétition, may be lawfully enjoined by a court of equity to the same extent 
as the use of any other terms or symbols." 

In Elgin Nat. Watch Co. v. Illinois Watch Co., 179 U. S. 665, 31 
Sup. Ct. 270, 45 L. Ed. 365, the court not only clearly recognized the 
distinction between the infringement of trade-marks proper and un- 
fair compétition in trade, but decided that the attaching to a geograph- 
ical term of a secondary signification pointing to origin, manufacture 
or ownership, would not couvert such term into a trade-mark. There 
the court had under considération the trade-mark registration act of 
March 3, 1881 (21 Stat. 502, c. 138 [U. S. Comp. St. 1901, p. 3401]), 
which did not define trade-marks, but, assuming their existence and 
ownership, provided for their registration for use in commerce with 
foreign nations or with the Indian tribes, and conf erred jurisdiction up- 
on the courts of the United States to enjoin or award damages for the 
infringement of trade-marks as so used and registered, regardless of 
the amount in controversy or the citizenship of the parties. As ail the 
parties were citizens of the same state, the. case turned on the question 
of jurisdiction, which did not exist unless "Elgin," the name of a city in 
Illinois, was a valid trade-mark as applied to watches there manu- 
factured. The court said: 

"Trade-marks are not defined by the act, which assumes their existence and 
.ownership, and provides for a verified déclaration by applicants ' for régis- 
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tration that they hâve tlie exclusive rlght to the partieular trade-mark sought 
to be reglstered. The terni has been In use from a very early date, and, gen- 
erally speaking, means a dlstinctive mark of authenticity, through whieh the 
products of partieular manutaeturers or the vendlble commodltles of partie- 
ular merchants niày be dlstingulshed from those of others. It may eonslst 
in any symbol or in any forni of words, but as its office is to point out dls- 
tlnctively the orlgln or ownership of the articles to whlch it is affixed, it fol- 
lowB that no sign or form of words can be approprlated as a valid trade- 
mark, which from the nature of the fact conveyed by its priniary meanlng. 
others may eniploy \yith equal truth and with etjual right, for the same pur- 
pose. And the gênerai rule is thoroughly establlshed that words that do not 
in and of themselves indlcate anything in the nature of origin, manufacture 
or ownership. but are merely descriptive of the place where an article is nian- 
lifactured or produced. cannot be monopolized as a trade-mark. * * * But 
it is contended that the name 'Elgin' had acquired a secondary signification 
in connection with its use by appellant, and should not, for that reason, be 
considered or treated as merely a geographieal name. It is undoubtedly true 
that where such a secondary signification has been acquired, its use in that 
sensé will be protected by restraining the use of the word by others in such 
a way as to amount to a fraud on the public, and on those to whose employ- 
ment of it the spécial meaning has become attached. In other words, the 
manufacturer of partieular goods is entitled to the réputation they hâve ac- 
quired, and the public is entitled to the means of distinguishing between 
those, and other, goods ; and protection is accorded agalnst unf air dealing, 
whether there be a teehnical trade-mark or not. The essence of the wrong 
consists in the sale of the goods of one manufacturer or vendor for those of 
another. If a plaintiff has the absolute right to the use of a partieular word 
or words as a trade-mark, then if an infringement is shown the wrongful or 
fraudulent intent is presumed, and although allowed to be rebutted in exemp- 
tion of damages, the further violation of the right of property will neverthe- 
less be restrained. But wliere an alleged trade-mark is not in itself a good 
trade-mark, yet the use of the word has come to dénote the partieular manu- 
facturer or vendor, relief against unfair compétition or perfldious dealing 
will be awarded by requiring the use of the word by another to be confined to 
its primary sensé by such limitations as will prevent misapprehension on the 
question of origin. In the latter class of cases such circumstances must be 
made out as will show wrongful intent In fact, or .lustify that inference from 
the inévitable conséquences of the aet complained of. * * * Thèse and 
like cases do not sustain the proposition that words which in their primary 
signification give notice of a gênerai fact, and may be used for that pur],ose 
by every one, can lawfully be withdrawn from common vise in that sensé ; 
but they illustrate the adequacy of the protection from imposition and fraud 
In respect of a secondary signification afforded by the courts. In the instance 
of a lawfully reglstered trade-mark, the fact of its use by another créâtes a 
cause of action. In the instance of the use in bad faith of a sign not in itself 
susceptible of being a valid trade-mark but so employed as to hâve acquired 
a secondary meaning, the whole matter lies in pais. It is to be observed, 
however, that the question we are considering is not whether this record 
makes out a case of false représentation, or perfldious dealing, or unfair com- 
pétition, but whether appellant had the exclusive right to use the word 'Elgin' 
as against ail the world. Was it a lawfully reglstered trade-mark? If the 
absolute right to the word as a trade-mark belonged to appellant, then the 
circuit court had .iurisdiction under the statute to award relief for infringe- 
ment; but if it were not a lawfully reglstered trade-marlv, then the circuit 
court of appeals correctly held that .iurisdiction could not be maintained. 
And since while the secondary signification attributed to its xise of the word 
might entitle appellant to relief, the fact that primarlly it siniply described 
the place of manufacture, and that appellees had the right to use it in that 
sensé, though not the right to use it, without explanation or qualification, If 
such use would be an instrument of fraud, we are of opinion that the gênerai 
rule applied, and that this geographieal name could not be employed as a 
trade-mark and its exclusive use vested in appellant, and that it was not 
properly entitled to be reglstered as such." 
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It doesnot appear that the doctrine of the Elgin case has been re- 
pudiated, qualified or criticized in any subséquent décision. On the 
contrary, it has been cited both by the Suprême Court and by other tri- 
bunals with approval. In that case the court dealt with the nature and 
characteristics of trade-marks proper or technical trade-marks as con- 
trasted with unfair compétition in trade growing out of the fraudulent 
use of mère geographical names clothed with a secondary meaning 
pointing to origin, manufacture or ownership, and held that such 
names could not be registered under the act of March 3, 1881, for the 
reason that they were not proper trade-marks, not being words sus- 
ceptible of exclusive appropriation as against ail persons other than 
the appropriator. The court said : 

"Tbe benefits of the act canuot be avalled of if the alleged trade-mark Is 
not susceptible of exclusive ownership as such." 

And further; 

"The Question we are considering is * * * whether appellant had the 
exclusive right to use the word 'Elgin' as against ail the world. Was it a 
lawfully registered tradeimark?" 

There was a clear législative intent that the provisions of the act 
should be applicable to ail trade-marks used in commerce with f oreign 
nations or with the Indian tribes ; for in the first section it was declared 
generally and without qualification or restriction that "owners of trade- 
marks" so employed rrlight obtain registf ation of the same by comply- 
ing with the requirements therein specifîed. And there was an equal- 
ly clear législative récognition of the exclusive nature of trade-marks 
proper ; for in the seventh section it was provided that "any person" 
who should "reproduce, cbunterfeit, copy or colorably imitate any 
trade-mark registered under this act and aiïîx the same to merchandise 
of substantially the same descriptive properties as those described in 
the registration, shall be liable," &c. Further, in the second section it 
was provided that in ordèr to create any right in the applicant for reg- 
istration the application should be accompanied by a verified written 
déclaration to the effect that the applicant "has at the time a rignt 
to the use of the trade-mark sought to be registered, and that no other 
person, firm, or corporation has the right to such use, either in the 
identical form or in any such near resemblance thereto as might be 
calculated to deceive." The Elgin case was not decided on any the- 
ory that the act of Congress there considered made essential, for the 
purposes of registration, the existence of any exclusive right in the 
owner of trade-marks, not requisite in the case of unregistered trade- 
marks proper used in foreign or Indian commerce, or on any theory 
that, aside from any question of registration, the essential nature and 
qualities of a trade-mark proper as used in such commerce are différ- 
ent from those of a trade-mark proper not so employed. The Suprême 
Court distinctly declared with respect to trade-marks generally that 
"no sign or form of words can be appropriated as a valid trade-mark, 
which from the nature of the fact conveyed by its primary meaning, 
others may employ with equal truth, and with equal right for the 
same purpose." and further. that "trade-marks are not defined by the 
Lict, Vk'hich assumes their existence, and ownership, and provides for a 
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verified déclaration by applicants for registration that they hâve the 
exclusive right to the particular trade-mark sought to be registered." 
The Elgin case thus fully supports the propositions that the owner of 
a trade-mark proper has an exclusive right good "as against ail the 
world" to its use in connection with articles for which it was appropriat- 
ed and to which it has been applied, and that a mark under which no 
such exclusive right can exist in the owner or appropriator cannot con- 
stitute a trade-mark proper. The décision, as does the act taken as a 
whole, excludes ail idea of a proper or technical trade-mark good as 
against some but not ail persons. To assume that a purely geographi- 
cal name may through any secondary meaning acquired by it pointing 
to origin, manufacture, or ownership, become a strict trade-mark as 
against one or more persons or classes of persons, and not a technical 
trade-mark as to others, involves in my judgment an absurdity. That 
exclusiveness of right in a trade-mark, whether registered or unreg- 
istered, may be limited by matter in pais as against some persons and 
not against others seems an utterly unsound proposition, due regard be- 
ing had.to the distinction between a trade-mark in its proper légal 
sensé as property, and a mère non-exclusive trade-name or désigna- 
tion, the use of which can only be enjoined to prevent unfair compéti- 
tion in trade. If the proposition were tenable a wide door to uncer- 
tainty and confusion would be open on the question how far and 
against whom in a given case the trade-mark must be considered ex- 
clusive, the décision of the point turning on the spécial circumstances. 
A purely geographical name having an acquired secondary significa- 
tion pointing to particular origin, manufacture or ownership, and first 
appropriated and applied by one to articles produced, manufactured or 
sold by him, is either a trade-mark in the proper légal sensé of the 
term or it is not. If it be such trade-mark, its owner not only may use 
it in bis business but by virtue of its first appropriation and applica- 
tion by him has as his property a right to prevent ail or any other per- 
sons from using it whether innocently or fraudulently, in connection 
with the sale of articles similar to those to which it has been applied by 
him. And if it be not a trade-mark proper, one who has first appropri- 
ated such geographical name and applied it may under certain circum- 
stances hâve a right to exclude its use in connection with similar arti- 
cles by persons whose place of business may or may not bear a cer- 
tain relation to. the territorial limits of the locality to which such geo- 
graphical name is properly applicable; but his right to prevent such 
use of the name by others, either absolutely or unless the same be ac- 
companied with explanatory mâttér calculated to prevent déception or 
confusion, does not grow out of or rest upon any right of property in 
the name, but exists in equity for the prévention of unfair compétition 
in trade. 

Undoubtedly isolated expressions are to be found in some cases 
which, if viewed aside from the facts involved and points decided and 
other language employed, seem at variânce with the conclusion thus 
far reached. Thus in Newman v. Alvord, 51 N. Y. 189, 10 Am. Rep. 
588, it was said : 

"It is objected that the plaintifCs could not adopt the name of a place as a 
trade-mark. * ♦ * I can perceivé no reason why it may not be the name 



568 185 FEDERAL REPORTEE 

of a place, * * * It is soiiietimes said, in the cases to whicli our attention 
bas been ealled, that the clalmant of a trade-mark must have.the exclusive 
right to it, This form of expression, I apprehend, is:not strictly accurate. 
Th« right must be exclusive as against the défendant. It is generally suffl- 
clent, in such cases, if the plaintifP has the right and the défendant bas net 
the right to use it." 

But it is clear that in using the term "trade-mark" in the above 
quoted language the court did not refer to a proper or technical trade- 
mark. Newman v. Alvord involved unfair compétition in trade and 
was properly decided on that ground. The reasons given for restrain- 
ing the use of the word "Akron" were that "the défendants not only 
used the word Akron, as apphed to their cernent, for a fraudulent and 
dishonest purpose, but there is the additional élément that they could 
not truthfully use it." Further, the court in support of its holding 
quoted the following passage from the opinion of L,ord Justice Gilïord 
in Lee v. Haley, L. R. 5 Ch. App. Cas. 155 : 

"I quite agrée that tbey [the plaintiffs] bave no property in the name, but 
the princlple upon which the cases on this subject proceed is, not that there 
is property in the word, but that it is a fraud on a person who has established 
a trade, and carries it on under a given name, that some otber person should 
assume the same name, or the same name with a slight altération, in such a 
way as to induce persons to deal with him in the bellef that they are dealing 
with the person who has given a réputation to the name." 

In questioning the accuracy of the statement that "the claimant of 
a trade-mark tnust hâve the exclusive right to it," saying that "the 
right must be exclusive as against the défendant," it being "generally 
sufïicient, in such cases, if the plaintiff has the right and the défendant 
has not the right to use it," the court in Newman v. Alvord manifestly 
had in mind the right of the appropriator of a geographical name to be 
protected against its wrongful and fraudulent use in unfair compéti- 
tion by the défendant, and not the vested exclusive property right at- 
tached to a trade-mark proper. For a trade-mark proper is created by 
the adoption of an arbitrary sign, name or symbol and its original ap- 
plication to certain vendible articles, and both such adoption and appli- 
cation must be the acts of the appropriating owner ; and no third per- 
son, whether a défendant or not, can by any wrongful or fraudulent 
conduct on his part couvert another person into a trade-mark ovi'ner 
who in the absence of such conduct would not be such owner. Under 
certain circumstances the distinction between infringement of a trade- 
mark proper and unfair compétition in trade may become académie 
rather than of practical importance. One may bear such relationship 
to a place, the name of which he has adopted as a trade désignation or 
part of the good will of his business, that the use by another in con- 
nection with similar business of that name without the consent of the 
former or proper explanatory matter will per se be sufficient évidence 
of fraudulent compétition. In such case so far as results are concerned 
the question of unfair compétition on the one hand, or, on the other, 
trade-mark infringement is unimportant. Thus, where one conducting 
an industry in a particular place bearing a purely geographical name 
is the exclusive owner of ail the land within the territorial limits to 
which the name applies and is the only person engaged within such 
limits in such or similar business and has adopted and applied such geo- 
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graphical name to articles sold by him in the business there carried on, 
and others conducting a similar business elsewhere apply to their ar- 
ticles the same name, often fraudulent intent fairly may and will be 
inferred and injunctive relief granted accordingly. 

Nothing that has been said is intended to conflict with the idea that 
a geographical name of a locality may be lost either by change or sub- 
stitution of a diiïerent name, or by its disuse otherwise caused as a 
territorial désignation, and that in such case the original name may 
hâve been wholly divested of its primary signification and become an 
arbitrary or fanciful name and as such may serve as a trade-mark prop- 
er. One cannot truthfully adopt à name as the name of the place wherc 
his goods are manufactured, produced or sold, if at the time of man- 
ufacture, production or sale, no place bore such name. A careful ex- 
amination of the cases has satisfied me that, subject possibly to an ex- 
ception where the relationship of the appropriator of the name to the 
place is, under the circumstances of a given case, such that fraud will 
be presumed ipso facto from the use of that name by another, what- 
ever may be the secondary meaning gained by a purely geographical 
name, there is no exclusive right of property in the name in its appli- 
cation to vendible articles, and that its use by others can be prevented, 
not on the ground of trade-mark inf rmgement, but only on that of un- 
fair compétition in trade. In Pillsbury-Washburn Flour Mills Co. v. 
Eagle, 86 Fed. 608, 618, 30 C. C. A. 386, 396, 41 L. R. A. 162, the cir- 
cuit court of appeals for the seventh circuit said : 

"The distinction, both in the English and American cases, is between thosa 
where a geographical name has been adopted and claimed as a trade-mark 
proper. aud those where, as In the case at bar, it has been adopted first as 
raerely indicating the place of manufacture, aud afterwards, in course of 
time, lias become a well-lvuown sign and synonym for superior excellence. In 
the latter class of cases, persons residing at otlier places will not be permitted 
to use the geographical name so adopted as a brand or label for similar goods 
for the niere purpose by fraud and false représentation of appropriating the 
good will and business which long-continued industry and skill and a geu- 
erous use of capital has rightmlly built up." 

There is a strong analogy between the use of a personal name com- 
mon to two or more individuals engaged independently of each other 
in the same or substantially similar kinds of business, and the use, as 
applied to the sale of articles, by two or more individuals independently 
of each other of a geographical term which has acquired a secondary 
meaning pointing to production, manufacture or sale of the articles 
by one of such persons to the exclusion of the others. One cannot be 
restrained, aside from statutory enactment, from fairly using his own 
name in connection with the sale of articles because others bearing the 
same name hâve been the first to apply it to similar articles. A com- 
mon surname can no more be appropriated as a trade-mark proper 
than a merely geographical term. Howe Scale C6. v. Wyckofï, Sea- 
mans, &c., 198 U. S. 118, 35 Sup. Ct. 609, 49 L. Ed. 978, turned on 
the question of the existence of an exclusive right to the use of the 
surname "Remington." The court said: 

"It is well settled that a personal name cannot be exclusively appropriated 
by any one as agaiust others having a right to use it ; and as the name 'Rem- 
ington' is an ordinary family surname, it was manlfestly incapable of exclu- 
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slve appropriation as a valid trade-mark, and Its registration as sueli could 
net in itself glve It validity. • * * Bemlngton and Sholes were Interested 
in the pld company, and Bemington continued as gênerai manager of the new 
Company. Nelther of them was paid for tlie use of Jils name, and neither of 
tliem bad parted with the right to that use. Having tlie rlght to that use, 
courts will not interfère where the only confusion, if any, résulta from a siui- 
ilarity of the names and not from the manner of the use. The essence of the 
wrong in unfair compétition consists in the sale of the goods of one manu- 
facturer or vendor for those of another, and if défendant so conducts its busi- 
ness as not to pain» off his goods as those of the complainant the action fails." 

In Herring, &c., Safe Co. v. Hall's Safe Co., 308 U. S. 554, 28 Sup. 
Ct. 350, 52 L. Ed. 616, the court said: 

"The name of a iterson or a town may hâve become so associated with a 
particular produet that the mère attaching of that name to a similar product 
without more would bave ail the efCect of a falsehood. Walter Baker & Co. 
V. Slack, 130 Fed. 514 [65 C. C. A. 138]. An absolute prohibition against us- 
îng the name would carry trade-marks too far. Therefore the rlghts of the 
two parties hâve beeu reconciled by allowing the use, provided that an ex- 
planation is attached. * * * Of course the explanation must accompany 
the usé, so as to give the antidote with the bane." 

Three instructive cases in this connection are Saxlehner v. Eisner 
& Mendelson Co., 179 U. S. 19, 31 Sup. Ct. 7, 45 h. Ed. 60 ; French 
Republic v. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 
L. Ed. 247, and Saxlehner v. Wagner, 216 U. S. 375, 30 Sup. Ct. 298, 
54 L. Ed. 525. In the first named case it was held that, although one 
Saxlehner was the first to appropriate and use the name "Hunyadi" 
in the sale of Hungarian bitter waters, and sucli name was at the time 
neither descriptive nor geographical, but purely arbitrary and fanciful 
as applied to médicinal waters, and a proper subject of a trade-mark, 
such name, having subsequently become generic and open to the public 
iu Hungary, became public property hère by virtue of our treaty with 
the Austro-Hungarian Empire in 1872, and not subject to exclusive 
appropriation ; but that relief should be granted against the défendant 
on the ground of unfair compétition in trade through the simulation of 
the bottle and label used by the complainant. French Republic v. 
Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 h. Ed. 247, 
was in Wolf Bros. & Co. v. Hamilton-Brown Shoe Co., 1G5 Fed. 413, 
91 C. C. A. 665, correctly cited by the circuit court of appeals for the 
eighth circuit as authority for the proposition that "while it is true that 
a geographical name may not be exclusively appropriated as a trade- 
mark, yet a party, having adopted a geographical name as a désigna- 
tion of its goods, may be protected as against unfair trade." There 
the Suprême Court held that the word "Vichy," as applied to water 
drawn from natural springs in the commune of that name and long 
known under that name, having become generic and indicative of the 
character of the water, the Saratoga Vichy Company was at liberty to 
use the same word in connection with the sale of water drawn from the 
springs at Saratoga, but not in stich manner as to be calculated to 
deceive and mislead the purchasing public, and palm ofï its water as 
foreign Vichy water. The court said: 

"Geographical names often aequire a secondary signification indicative not 
only of the place of nianufacture or production, but of the name of the man- 
ufacturer or producer and the excellence of the thing manufactured or prO- 
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duced, wliich enables the owner to assert an exclusive rlght to sueh name as 
against every one not dolng business wlthln the same geographical limlts; 
and even as against them, If the name be used fraudulently for the purpose 
of mlsleadlng buyers as to the actual origin of the thlng produced, or of palm- 
ing off the productions of one person as those of another." 

With respect to the right of the complainants to the name before it 
had become merely "generic and indicative of the character of the 
water," the court said: 

"As the waters of Vichy had been known for centuries under that name 
there Is reason for saying the plalntiffs had in 1872 acquired an exclusive 
right to the use of the word 'Vichy' as against everyone whose waters were 
not drawn from the springs of Vichy, or at least, as observed by a French 
court 'from the same hydrographical région whlch may be called generally the 
basln of Vichy.' " 

The court nowhere declared or referred to the geographical term 
"Vichy" as a proper or technical trade-mark, and in saying that the 
complainants had in 1873 acquired an exclusive right to the use of that 
word as against every one whose waters were not drawn from the 
springs of Vichy or its basin clearly recognized the non-exclusiveness 
of the right as against persons whose waters were drawn from such 
springs or basin and who made fair use of the name. In Saxlehner v. 
Wagner, 316 U. S. 375, 30 Suo. Ct. 298, 54 L. Ed. 525, it was held that 
the word "Hunyadi," originally the name of a Hungarian hero of the 
fifteenth century, had become in effect only a geographical expression, 
and that the owner of the Hunyadi Janos springs could not prevent a 
fair use of that name by others in selling artificial Hunyadi water. 
The court said: 

"The plaintiff has no patent for the water, and the défendants bave a right 
to reproduce it as nearly as they can. * * * if they do not convey, but, 
on the contrary, exclude the notion that they are selling the plalntiffs goods, 
It is a strong proposition that when the article has a well-known name they 
hâve not the rlght to explaln by that name what they imltate. By dolng so 
they are not trying to get the good will of the name, but the good will of the 
goods. • * * At the very least the famlly name has become the name for 
any natural w^ater of a certain type comlng from a more or less extensive 
district, if not from anywhere in Hungary. It does not belong to the plain- 
tiff alone in this country, even if she is the only one now sendlng the water 
hère. But if there Is any well-founded doubt as to the rlght to use a personal 
trade-name with proper guards against déception to signlfy what one is Imi- 
tating where one has the rlght to imltate, there can be none that one is at 
llberty to refer to a geographical expression to signlfy the source of one's 
model. 'Hunyadi' at best is now only a geographical expression in efCect." 

It is unnecessary to cite further authorities in support of the prop- 
osition that while the use by third persons of a merely geographical 
name which has acquired a secondary meaning pointing to particular 
manufacture, production or ownership will sometimes be prevented by 
a court of equity, even without express proof of f raiidulent intent, the 
relief is based, not upon a right of property in the name, but upon an 
équitable right to exclude its use by others under such circumstances 
as would amount to wrongful and fraudulent compétition in trade. 

The question whether the words "Birdsboro Trap Rock" were sus- 
ceptible of appropriation as a valid trade-mark may be viewed in an- 
other aspect. It is true that those words, in connection with the busi- 
ness of quarrying, crushing and selling stone, were first used by Dyer. 
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And it is owing to this fact that the complainant, his successor in busi- 
ness, claims that it has the exclusive right to use those words as a 
trade-mark or trade-naine in connection with the selling of such 
crushed stone. When taken together the three words are a combina- 
tion of a geographical term and a geological term, the former quahfy- 
ing the latter and together with the latter expressing the true descrip- 
tive name of the rock in question. For, as before stated, the quality 
of trap varies with tlie localities in wliich it is found, and when its 
location is ascertained its quality is determined. The words "Birds- 
boro Trap Rock" are in no sensé arbitrary or symbolical. Being truly 
descriptive I fail to perceive on what principle their adoption by Dyer 
could operate to exclude qthers having a right to quarry rock f rom the 
same dike from employing them. Dyer did not give the rock his own 
name. It took its name from the situation of the dike containing it. 
The name stands for the rock and not the quarryman or his employer. 
It is not a proper function of a trade-mark to create confusion and 
uncertainty or an unjust monopoly in the purchase and sale of vendible 
articles. If in the case of such a purely natural product as trap, not 
subjected in its preparatiBn for the market to any peculiar, unusual 
or distinctive treatment, one person can sell it from a given dike as 
"Birdsboro Trap Rock" and other persons having ec[ual right to sell 
the stone from the same dike are compelled to give it a différent name, 
it is obvious that serious embarrassment and injustice may resuit. 
And it is whoUy unnecessary that any one should be excluded from 
the use of the proper descriptive name, so long as lie does not use it 
in such manner as to amount to unfair compétition in trade. It is 
clearly to be gathered from the authorities as well as from principle 
that the facts that a truly descriptive name has first been applied by 
one to an article manufactured, produced or sold by him, whether the 
article be old or new with him or others, and that such term has ac- 
quired by association a secondary meaning pointing to origin or own- 
ership, cannot operate to preclude others having a right to manufac- 
ture, produce or sell articles of the same kind from fairly applying to 
them such true descriptive name. Hostetter v. Fries (C. C.) 17 Fed. 
620; Leclanche Battery Co. v. Western Electric Co. (C. C.) 23 Fed. 
276; Rumford Chemical Works v. Muth (C. C.) 35 Fed. 524, 1 L- 
R. A. 44; Computing Scale Co. v. Standard Computing Scale Co., 118 
Fed. 965, 55 C. C. A. 459; Lowe Bros. Co. v. Toledo Varnish Co., 
168 Fed. 627, 94 C. C. A. 83; Seeger Refrigerator Co. v. White 
Enaniel R. Co. (C. C.) 178 Fed. 567. In the last mentionçd case the 
court said : 

■ "As a gênerai rule, a patentée has no right to give to his invention a name 
that niay describe another device wliich does not infringe his own, and then 
daim that he has a right to enjoin a second inventor from using that name 
which is equally applicable to both." 

In Hostetter v. Fries the court said: 

"When a new article is made a nanse must be giveu to it, and this name 
becomes by common acceptation the appropriate descriptive term by which it 
is known, and therefore becomes public property. If this were not so any 
jierson could acquire the exclusive right to a formula by giving a name to the 
ooiupound produced, not only when the compound has not been patented, but 
when it might not be the subject of a patent Ail who hâve the right to man- 
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ufacture aud sell tbe préparation hâve tlieright to designate and sell it by 
the name by , whlch alone It is knowu, iiroyided care is observed to sell the 
préparation as tbe manufacture of tbe seller and not the préparation made by 
another." ' • 

In Leclanche .,Eattery Co. ,v. Western Electric Co. the court said: 

"Wben, an. article is mnde tliat \v;>s tlieretofore iniknown, it mnst be chris- 
tened with a name by which it can be re'cofçnized and doalt in; and tbe name 
tbus given to it beconips imblic property, aud, ail who deal in the article hâve 
the right to desiguate it bj' tbe name by whicb alone it is fecognizable." 

In Rumford Chemical Works v. Muth the court said: 

"Whïle a court of equity should regard with disfavor, and seek to remedy. 
Invasions oî proper trade-marks, aud to rebuke ail unfair dealing by which 
the good will earned by one trader is unlawfuUy pirated by another, care 
must be exereised that protection is not granted to the appropriation of de- 
scriptive nàmes in such manner that a perpétuai monopoly is ereated in the 
article described, in favor of those who hâve no exclusive right to manufac- 
ture It." 

In Computing Scale Co. v. Standard Computing Scale Ce, Judge, 
now Justice, lyurton delivering the opinion of the circuit court of ap- 
peals for the sixth circuit said : 

"If the corriplainant has a technical trade-mark in the word 'Computing,' 
its use by others will be restrained, for a wrongful intent in so using it will 
be presumed. But when the word is incapable of becoming a valid trade- 
mark, because descriptive or geographical, yet has by use corne to stand for 
a particùlar maker or vendor, its use by another in this secondary sensé will 
be restrained as unfair and fraudulent compétition, and its use in its primary 
or common sensé conflned In such a way as will prevent a probable deceit by 
enabling one maker or vendor to sell hls article as the product of another. 
* * * If the name fairly signifies some quality or function which the ma- 
chine does or aids In doing, it eannot be regarded as an arbitrary or fanciful 
name ; and if the word so adopted is one of common use, with a well under- 
stood primary meaning which is clearly descriptive of the article to which it 
is applied, or of some quality which It has, its exclusive use by one would 
nianifestly deprive ail others from using the same word in descrlblng their 
own similar article or machine." 

It is obvious that the rule established by the foregoing and similar 
cases against the right of exclusive appropriation of descriptive names 
of manufactured articles has equal and, indeed, stronger application 
to a natural product such as coaî or trap rock. 

The name "Birdsboro Trap Rock" not having been susceptible of 
appropriation as a trade-mark for trap taken from the dike referred 
to, the question is presented whether Dyer by adopting the name 
"Birdsboro Trappe Rock" acquired a right to exclude the défendant 
from using the former words in connection with the sale of trap quar- 
ried from the same dikc: The words "trappe" and "trap" bave the 
same sound, and, if in this country both had at the time of the adop- 
tion of the former and hâve since continued to hâve the same and a 
well-understood signification, it goes without saying that Dyer could 
not by mère appropriation and application gain an exclusive right to 
the words "Birdsboro Trappe Rock" as applied to stone taken from 
such dike. The word "trap" although derived from the Swedish word 
"trappa," meaning a step or stair, has been known and used as a 
common English name for igneous rock for more than one hundred 
years. And the words "trappoid," "trappous," "trappose" and "trap- 
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pean" are adjectîves related to trap. But the word "trappe" îs not and 
never has been in this country a descriptive name for trap rock. The 
désignation "trappe rock" is unknown to the English language, and if 
the term "trappe" be known to that language it bears no relationship 
whatever to rock. According to the twentieth century édition of the 
Standard dictionary "trappe" is an obsolète Anglo-Saxon word signify- 
ing, not rock, but artifice or stratagem. It could only be appHed in 
this country to rock as an arbitrary or fanciful word. If, as such ar- 
bitrary or fanciful word, "trappe" was adopted and applied by Dyer 
to stone quarried by him, whatever may hâve been his ulterior pur- 
pose, it is clear that any exclusive right thereby gained by him and 
his successors must be limited to the désignation containing such ar- 
bitrary or fanciful word, and such limitation could in no wise be af- 
fected by a subséquent registration of the désignation under the act 
of February 20, 1905 (33 Stat. 734, c. 592 [U. S. Comp. St. Supp. 
1909, p. 1275]). No one can through the adoption and application 
of an arbitrary or fanciful word as a trade-mark for a certain article 
exclude others from using in connection with similar articles a ge- 
ographical or descriptive name open to the public, on the ground that 
the latter name so closely resembles the former as to be calculated 
to mislead the purchasing public as to the origin, manufacture or 
ownership of the articles sold, or for any other reason. Were it oth- 
erwise one could by indirection practically acquire a monopoly in the 
use of such geographical or descriptive name of which the law for- 
bids an exclusive appropriation. In Potter Drug & Chemical Corp. 
V. Pasfield Soap Co. (C. C.) 103 Fed. 490, the court said : 

"A person cannot fashion a word, not theretofore exlsting, and thereafter 
exelude the use of an exlsting word, in its meaning sultably adapted to the 
nature of the article to be sold. where, as in the présent case, the meaning of 
such word Is quite distinct from the meaning suggested by the artificial 
word." 

In American Tobacco Co. v. Polacsek (C. C.) 170 Fed. 117, it was 
held that the trade-name "Virgin Leaf" attached to the complain- 
ant's tobacco was not synonymous with "Virginia Leaf," nor was it 
descriptive of the tobacco used, but was "an arbitrary fanciful name 
intended to dénote the purity of the tobacco," and was therefore a 
valid trade-mark; and that the défendant, having used the name "Vir- 
gin Leaf" in connection with the sale of cigarettes, claiming his use 
of thèse words to be merely by way of substitution for "Virginia 
Leaf," and descriptive of the tobacco of which the cigarettes were 
made, inf ringed the trade-mark of the complainant ; and he was con- 
fined by the court to the use of the word "Virginia" instead of "Vir- 
gin." The court thus not only compelled the défendant to desist from 
the use of the arbitrary or fanciful name, but recognized its right to 
do what the défendant in the case now under considération has done, 
namely, to use the appropriate geographical and descriptive term. 
. The complainant contends that the words "Birdsboro Trappe Rock" 
were validly registered as a trade-mark pursuant to the provisions of 
the registration act of February 30, 1905, and that, therefore, the 
défendant can and must be held liable as an infringer. That such 
désignation, containing as an essential élément the arbitrary or fanci- 
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fui word "trappe," could be registered under the act, is quite likely. 
But the words "Birdsboro Trap Rock" hâve never been registered as 
a trade-mark, if, indeed, they could. The complainant contented it- 
self with the registration of the words "Birdsboro Trappe Rock." 
The défendant, while it has employed the words "Birdsboro Trap 
Rock," has not on any occasion used the words "Birdsboro Trappe 
Rock." If Dyer had duly adopted and applied without registration 
the last-mentioned words as a trade-mark for the sale of crushed trap 
from the Birdsboro dike, the complainant as his successor in business 
would hâve had no right, as has been shown, to prevent the défendant 
from using the former words as a geographical and descriptive désig- 
nation. The complainant, not having such right in the absence of 
registration could not gain it from registration. While registration 
is made "prima facie évidence of ownership" and conf ers certain other 
benefits upon the owner of the registered trade-mark, it does not make 
a trade-mark either more or less exclusive than it would hâve been 
without registration. The extent of its exclusiveness is not in the 
least affected by registration. The same sound policy for the préven- 
tion of objectionable monopolies which will not permit one by the 
use of an unregistered trade-mark consisting of an arbitrary or fan- 
ciful word or term, to exclude others from using a descriptive or gc 
ographical name open to the public in connection with the sale of ar- 
ticles similar to those to which such arbitrary or fanciful word or term 
has been applied, opérâtes in ail respects with equal force and effect, 
notwithstanding the fact that such arbitrary or fanciful word or term 
has been registered. Section 5 of the act of February 20, 1905, when 
read in connection with other provisions, evidently contemplated that 
some marks used in commerce with foreign nations or among the 
several states or with the Indian tribes, other than proper or technical 
trade-marks might be registered, and that such marks, when registered, 
should hâve the same exclusive nature as proper or technical trade- 
marks, provided such marks had been "in actual and exclusive use as 
a trade-mark of the applicant or his predecessors from whom he de- 
rived title for ten years next preceding the passage of this act." It 
is urged on the part of the complainant that geographical and de- 
scriptive names may be registered after "the conditions of the ten year 
proviso of section 5 are fulfilled," and référence is made to certain 
cases in support of the point. It is not necessary to discuss the sound- 
ness or unsoundness of the views expressed in those cases, as such dis- 
cussion would be wholly immaterial to the détermination of the case 
now under considération for the reason that the words "Birdsboro 
Trap Rock" were not registered. In view of the foregoing considéra- 
tions the bill in so far as it charges trade-mark infringement cannot 
be sustained. 

On the question of unfair compétition in trade but little need be 
said. The bill allèges such compétition but the évidence wholly fails 
to substantiate the charge. Both complainant and défendant had 
their independent quarries on the Birdsboro trap-dike. Each had 
equal right with the other to quarry trap from it, and to sell the same 
under a properly descriptive désignation. While the plant of the 
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complainant is within a mile, and that of the défendant upwards of 
two miles, from Birdsboro, they are both situated on the same dike, 
and each of the parties can with equal truth employ the words "Birds- 
boro Trap Rock" in connection with the sale of stone as an appro- 
priate geographical and descriptive name. For, as has already ap- 
peared, the name of the town was, according to gênerai usage, orig- 
inally adopted by Dyer in that connection, not as an arbitrary or sym- 
bolical désignation, but because the ridge or dike extended or was 
supposed to extend "right from Birdsboro to the quarries." The 
name was, therefore, one which both the défendant and the complain- 
ant "may employ with eqUal truth and equal right for the same pur- 
pose." It is just as unreasonable to assert an exclusive right to use 
the words "Birdsboro Trap Rock" as it would be for one to claim a 
monopoly in the use of the words "Brandywine Blue Rock" or "Hock- 
essin Kaolin" in connection with the sale of rock along the Brandy- 
wine river or clay in the valley of Hockessin. Further, the défendant 
used on its letter and bill heads and sample boxes such words in desig- 
nating the stone quarried by it as clearly to inform customers that 
they weré dealing with the défendant, and not with the complainant. 
And it has not been shown that the défendant on any occasion sold or 
attempted to sell its crushed stone as that of the complainant, or had 
any intention so to do, or made any false représentation or practiced 
any déception on the subject, or that any one purchased the defend- 
ant's stone as that of the complainant, or was misled into a belief that 
stone furnished or ofifered for sale by the former was that of the latter. 
There is an utter absence of any évidence of f raudulent or wrongful 
intent on the part of the défendant ; while there is positive évidence 
of its good faith in guarding against any misconception on the part 
of customers as to the ownership of the crushed stone sold by it. The 
case does not disclose the éléments essential to constitute unfair com- 
pétition in trade, and, the charge in that behalf failing equally with 
that of trade-mark infringement, the bill must be dismissed with costs. 



In re TOUCHIA. 

(District Court, W. D. Pennsylvania. February 1, 1011.) 

No. 4,518, in Banlsruptcy. 

1. Bankruptcy (§ 319*) — Claiais— Moetgage FonECLOSUEE— ATTOE^'EY's Com- 

missions. 

Where mortgage foreclosure proceerlings were instltuted against a 
banlvrupt, and liis trustée was served with a scire facias and liad an op- 
portunity to défend against the auiount claimed, an allowance to ttie 
mortgagee for attorney's fées included In the judgments flnally entered 
constituted a part of tlie debts allowable in the bankruptcy proceedings. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 319.*] 

2. BANKEUPTcy (§ 3G3*) — Olaims—Payment— Objections— Time. 

Where no objection was made by any créditer to the payment of certain 
attorney's fées to judgment claiœants included in judgments confessed 

*For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the bankrupt, and pald under former orders of distribution, credltors 
could net thereafter object to sucb payments In proceedlngs for furtber 
distribution. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 3G3.*] 

3. BANKRUPTcr (§ 364*) — Ci,aims—P.4Tment— Liens, 

Wbere payment of an alleged spécifie lien was made by a banlcrupt's 
trustée after notice to ail creditors and without objection, a gênerai judg- 
ment créditer claiming a prior lien could not tbereafter object under tbe 
rule that lien creditors who are not prorapt and persistent in assertlng 
rights may lose them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 364.*] 

4. Municipal Corporations (§ 398*) — ^Stkeets— Chanoe of Grade— Bights 

TO Damages— Nature of Claim. 

A right to recorer damages for change In a Street grade Is a Personal 
claim and does not pass with a subséquent sale of the land. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
953-957 ; Dec. Dig. | 398.*] 

5. BANKRUPTor (§ 140*) — Liens— Moetgages— Damages. 

Where mortgaged property of a bankrupt was injured but not taken as 
a resuit of a change In a street grade, the mortgagee out of possession 
was not entltled to the damages recovered from the city by the bankrupt 
as against gênerai creditors ; the possession of the trustée not belng that 
of the mortgagee. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 140.*I 

6. BANKEUPTCr (§ 140*) CLAIMS— ASSETS OF Estate— Rents. 

Rents arlsing from divers mortgaged property belonging to a bankrupt, 
and damages recovered for injuries to the property by changes In street 
grades, constituted a part of the bankrupt's gênerai estate, especlally in 
view of the négligence of creditors to take any steps for marshaling of 
assets. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

7. Bankruptcy (§ 2.58*) — Sale of Real Estate— Liens— Jueisdiction. 

A bankruptcy court has power to sell real estate discharged of liens 
after notice to lien creditors to détermine the amount of the lien claimed 
and direct payment thereof out of the funds arising from the sale. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 258.*] 

8. Bankeuptcy (§ 267*) — Administration of Estate— Sale of Real Estate 

—Liens— Fees. 

Where real estate of a bankrupt subject to mortgages and also to Judg- 
ment and mechnnics' liens was ordered sold free from liens, the funds 
realized from the sale were liable for referee's and trustee's commissions 
and for eounsel fees prior to the payment of mechanics' and judgment 
liens, under the rule that expenses of creating a fund are to be paid out 
of It under Bankruptcy Act July 1, 1898, c. 541, § 48a, 30 Stat. 557 (D. S. 
Oomp. St. 1901, p. 3439), as amended by Act June 25, 1910, c. 412, § 9, 
36 Stat. 840, providing that trustées shall receive commissions on ail 
moneys dlsbursed or tamed over to any person including lienholders. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 267.*] 

9. Mortgages (i 151*) — Nature of Lien— Peioritt. 

Under Act Pa. Aprll 6, 1830 (P. L. 293) §§ 1, 2, providing that flrst 
mortgages shall not be afCected on writs of vend. ex. or lev. fa., a flrst 
mortgage on real estate in Pennsylvanla is a lien of a higher class than 
Judgments or liens other than taxes. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig §§ 307-336; 
Dec. Dig. § 151 ;* Judgment, Cent. Dig. § 1371 ; Mechanics' Liens, Cent. 
Dig. §§ 358-370.] 

*For other cases see same toptc & § numbeb in Dec. & Am. Olgs. 1907 to date, £ Rep'r Indexes 
185 F.— 37 
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10. Bi.NKRUPTCT (§ 339*)— CLAIMS— JUDGMESTS— AtTOENEY'S FeBS-. 

Where judgments were entercd against a bankrupt by confession wlth- 
out suit and included an allowance for attorney's fées, the bankrupt was 
entitled at the first opportunlty, when such judgments were presented 
for allowance as claims against bis estate, to object to the allowance of 
the attorney's fées because no testlmony was ofCered as to the value of 
the services or the amount of the commissions which Bhould be allowed, 
and hence his trustée In bankruptcy was entitled to raise the same ob- 
jection, 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 339.*] 

11. Banketjptct (I 324*) — Claims— Patment—Intebesi. 

Where mortgaged real estate belonglng tp a bankrupt and subject also 
to mechanics' and judgment liens was sold, free from liens, which were 
transferred to the proceeds, Interest was payable on the mortgage debt 
to the date of the payment of the principal, but not so as to the mechan- 
ics' and judgment liens, since they could be and were dlscharged by the 
sale and were payable only when the fund was distributable pursuant to 
a decree of distribution. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 824.*] 

In the matter of bankruptcy proceedings of Frank Torcliia, On 
questions certified by référée. 

James L. Wehn and Charles A. Woods, for trustée. 
Wm. Kaufman, for mechanics' lien creditors. 

Albert York Smith, James T. Buchanan, John E. McCalmont, and 
Thomas H. Hasson, for excepting creditors. 

ORR, District Judge. The référée bas certified to this court 12 
questions in pursuance of pétitions for review and exceptions filed by 
varions parties interested in the distribution of the funds in the hànds 
of the trustée. To consider them in the same order as presented by 
him is proper. This we do for convenience, although some are cor- 
related with and dépendent upon others, and the first are not by any 
means the important questions. 

The assets consisted chiefly of 11 separate parcels of real estate 
which were sold from time to time by the trustée in pursuance of an 
order directing sale of the lands discharged of liens. Each créditer 
had notice of the application for such order, and none objected ex- 
cept Raymond M. Kaufman as the holder of the mortgages herein- 
after mentioned. Each separate parcel was subject to one or more 
liens. From time to time accounts of sales as they occurred were filed 
with the référée, who, after notice to ail creditors of such accounts, 
directed distribution to be made to lien creditors. With knowledge 
of such accounts and of such orders of distribution, ail creditors per- 
mitted the payments to be made by the trustée without objection. It 
was reasbnably to be expected that many questions with respect to 
the marshaling of assets would arîse because there were mortgages 
on some parcels, intervening and subséquent judgments covering ail, 
and mechanics' liens upon one. However, no such question appears 
to hâve been raised until the présent account (being the fourth) was 
filed by the trustée. The proceeds of the sale of real estate aggre- 
gate $241,440. In addition, the trustée received from rents and other 
sources $12,516.60. 

•For other cases see same toplc & 5 ntjmeeb In bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Included in the balance, as shown by the account before us, is the 
sum realized from the sale of what is known as the Hôtel property, 
$85,000. Against that property were the liens of two mortgages 
held by Raymond M. Kaufman, which had priority; next mechanics' 
liens ; and then various judgment Hens, which latter were not orig- 
inally limited to the Hôtel property. The amount realized from that 
property is more than enough to pay the mortgages and mechanics' 
liens. There is not sufficient in the hands of the trustée to pay ail the 
subséquent judgment liens. For this reason, while allowing the nec- 
essary expenses ôf making the sales and other necessary expenses, 
which were of course great, the référée denied to the trustée its com- 
missions and counsel fées and as well refused to take any commis- 
sions himself. In any aspect of the case there is nothing to distribute 
to gênerai creditors. 

First question: "Whether the trustée was entitled to the items of 
crédit claimed in trustee's account for trustee's commissions and coun- 
sel fées, and certain other items of crédit claimed in said account to 
which exceptions were filed by certain creditors." 

This question is answered in the affirmative with the qualification 
that the referee's opinion as to the reasonableness of the amounts of 
the several crédits be and is hereby affirmed upon his opinion in re- 
gard thereto. The grounds for this answer are to be found in the 
answers to questions foUowing. 

Second question: "Whether Raymond M. Kaufman is entitled to 
the attorney's commissions claimed of 5 per cent, on certain mortgages 
upon which judgments had been recovered in the court of common 
pleas of Allegheny county." 

In view of the f act that the proceedings were adverse to the trustée 
and that he was served with a writ of scire facias and had an oppor- 
tunity to défend against the amount claimed, and inasmuch as no 
question was raised in said proceedings with respect to the attorney's 
commissions, which were included in the judgments finally entered, 
the court is of opinion that Raymond M. Kaufman is entitled to the 
attorney's commissions included in said debts, and the second ques- 
tion is therefore answered in the affirmative. 

Third question : "As to whether certain attorney's fées paid out 
under former orders of distribution to judgment claimants in which 
said attorney's fées were confessed should be allowed." 

No objection was made by any of the creditors to the payment of 
such amounts at the times they were made, to the orders of the réf- 
érée directing such payments. It is too late for the creditors to raise. 
the question now. The référée is sustained, and the question an- 
swered in the affirmative. 

Fourth question: "Whether the claim of crédit for the payment 
of a spécifie lien of the mortgage in favor of the Anchor Savings 
Bank in priority to a gênerai judgment creditor whose lien was prior to 
said spécifie mortgage was lawful; it appearing, however, that the 
judgment creditor thus postponed to the said Anchor Savings Bank lien 
was subsequently paid in full, and did not object to said payment to 
the Anchor Savings Bank." 
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Thrs payment, having b€en rtlade after notice to ail creditors and 
without objection by any, should not now be disturbed. Lien cred- 
itors who are not "prompt and persistent in asserting rights" may 
lose them. Keyser v. Wessel, 12 Am. Bankr. Rep. 126, 128 Fed. 
281, 62 C; C. A. 650. The référée was right in bis conclusion, and 
the question is ansvvered in the affirmative. 

Fifth question: "Whether the claim of John D. Brown. Esq., for 
$500 as counsel fées, as attorney for the laankrupt, is entitled to be 
paid out of the fund in the hands of the trustée in priority to lien 
creditors." 

There is no question as to the reasonableness of the crédit claimed. 
Payment was refused because the référée thought the payment would 
affect vested liens. This question is answered in the affirmative for 
reasons given in the considération of subséquent questions. 

Sixth question: "Whether the rents collected by the receiver and 
trustée from the respective properties of the bankrupt, amounting to 
about the sum of $5,300, bave been lawfuUy distributed to the cred- 
itors in the order of distribution already made, and whether the sum of 
$6,300 paid by the city of Pittsburgh to the trustée, for damages aris- 
ing from the change of grade on Webster avenue, has been legally 
distributed to the creditors in the order of distribution heretof ore 
made, or whether said sunis are to be held as part of the gênerai es- 
tate of the bankrupt free of ail liens." 

It is a rule of law that a mortgagee out of possession is not entitled 
to rents. An emphatic pronouncement of this principle, with références 
to ancient and modem authorities, may be found in Teaî v. Walker, 
111 U. S. 242, 4 Sup. Ct. 420, 28 L. Ed., 415. Many of the cases 
cited State the principle in various ways, but ail to the one end, that a 
mortgagor of real estate is not liable for rent while in possession. He 
contracts to pay interest, not rent. And, further, that a mortgagee 
must recover the possession by regular entry by suit before lie is 
entitled to the rents and profits. But the learned référée relied on cer- 
tain Pennsylvania cases which appear to hold that upon a deed of vol- 
imtary assignment for the benefît of creditors made by the mortgagor 
the rents received by the assignée from each particular pièce of real es- 
tate which passed to him by the deed of voluntary assignment should 
be applied equitably in réduction of the mortgage or other liens there- 
on. What they do hold is that priorities shall not be allowed out of 
assets nonexistent at the tinie of the assignment. The principal case 
relied on is Wolf's Appeal, 106 Pa. 545. It was followed by the 
• United States District Court for the Eastern District of Pennsylvania 
in Re Industrial Cold Storage & Ice Co. (D. C.) 20 Am. Bankr. Rep. 
904, 163 Fed. 390. It seems to me that the only theory upon which 
such décision can rest is that the mortgagee is either in possession 
through bis trustée, to wit, the assignée, under the deed of voluntary 
assignment, or entitled to such possession by the voluntary act of 
the assignor. Under the Bankrupt Act of 1898, § 70 (Act July 1, 
1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), the trustée 
is vested with the title of the bankrupt mortgagor by act of law and 
not by the act of the bankrupt. The mortgagee is no nearer to the 
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possession of the mortgaged premises after the élection of the trustée 
than he was before. He could not hâve higher rights against the 
trustée than he had against the bankrupt. If the trustée be required 
to pay the rents to the mortgagee, the mortgagee to that extent bas 
higher rights than he had before the proceedings were started. If 
the bankrupt be not required to pay the rents and profits to the mort- 
gagee prior to possession by the mortgagee, the trustée certainly ought 
not to be required to do so. 

Now with respect to the damages arising f rom the change of grade : 
It appears that the damages arose by a change of grade, and not by 
reason of the appropriation of any part of the mortgaged premises. 
The law seems clear in Pennsylvania that where, in pursuance of the 
right of eminent domain, property is injured, but not taken, the right 
of action for such injury is in the owner of the freehold, and a mort- 
gagee out of possession is not in a position to maintain such action. 
Knoll V. Railway Company, 121 Pa. 467, 15 Atl. 571, 1 L. R. A. 
366. A right of damages for a change of grade is a personal claim 
and does not pass with the subséquent sale of the lands. Campbell v. 
City of Philadelphia, 108 Pa. 300. It is true that, where the mort- 
gaged premises may be so injured as to make the security to the mort- 
gagee precarious, the court may direct that the damages be paid into 
court for the protection of the parties interested in the land ; but such 
is not the case where it appears that the property bound by the liens 
is sufficient for their payment. Philadelphia & Reading Railway Co. 
V. Pennsylvania Schuylkill Valley Ry. Co., 151 Pa. 569, 25 Atl. 177. 
In the case at bar it appears that the property affected by the change 
of grade was sufficient to satisfy the lien of the mortgagee. In 
such case, under the Pennsylvania rule, had the damages been paid 
to the bankrupt, the mortgagee could not bave required him to pay 
them on account of the mortgage. Why should the mortgagee's right 
be higher against the trustée than they were against the bankrupt? 
Lien creditors are not intended to be benefited by bankruptcy proceed- 
ings. The law simply provides that their liens, if valid, shall not be 
affected. In conséquence of the change of grade of the street, the 
bankrupt entered into a contract for the remodeling or rebuilding of a 
hôtel situate on the property and f ronting upon the graded street. By 
reason of such contract, statutory mechanics' liens were entered by the 
architect and varions contractors and subcontractors for work donc up- 
on the building. They certainly could hâve no right to hâve the money 
realized upon the personal claim of the bankrupt against the city of 
Pittsburgh applied in relief of their liens. 

The rents arising as they did from divers properties, and the dam- 
ages, were part of the gênerai estate, especially in view of the neglect 
of creditors to seek a marshaling of assets. 

Seventh question : "Whether the funds realized from the sale of 
the varions parcels of real estate, after the payment of taxes, mort- 
gages and interest, is not liable for the referee's and trustee's commis- 
sions and counsel fées, prior to the payment of mechanics' and judg- 
ment liens; no objection having been made to the sale of thèse vari- 
ons properties by any mechanic or judgment lienors." 

The référée was of the opinion that because the bankrupt act pro- 
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vided that valid liens should not be affected, and because, as he found, 
there was no money in tlie hands of the trustée for distribution ex- 
cept the proceeds of the real estate, and because the liens thereon 
exceeded in amount the proceeds available thereto, therefore nothing 
could be applied to such commissions and counsel fées. Under the 
circumstances of this case I think the référée was in error. 

It is undoubted now that a court of bankruptcy has power to sell 
real estate discharged of liens after notice to lien creditors. From 
the earliest times a court of equity has assumed jurisdiction of the 
ascertainment of liens and of their enforcement by sale or otherwise, 
and of the distribution of the proceeds of sale among the Henors. It 
is proper, in a case like the présent, that the rights of those claiming 
to hâve a lien should be ascertained by the bankrupt court. If referee's 
and trustee's fées are not to be paid out of the fund realized by the 
sale of real estate discharged of liens, there will be no incentive to the 
small créditer of himself to institute proceedings to détermine the 
validity of liens. In this case, had the mechanics' liens, which are 
purely statutory, been determined to hâve been void, a large fund 
would hâve been applicable to the claims of the gênerai creditors. 
They raised no question about the sale discharged of liens. They were 
benefited thereby. They were at no expense, as they would bave been 
had they been permitted to enforce their liens themselves, and they 
ought in equity and good conscience be willing that the referee's and 
trustee's commissions and expenses should be allowed and paid out 
of the fund. 

Apart from that, however, it is the undoubted rule that the ex- 
penses of creating a fund should be paid out of it. The expenses in 
such case should include also reasonable compensation to the parties 
who hâve been instrumental in creating the fund. 

While liens cannot be afïected by the bankrupt act, they are not 
thereby given a higher status than they had before the act was passed. 
In Pennsylvania, under the laws regulating assignments for the benefit 
of creditors, by Act of Pebruary 17, 187G (P. L. 4), a public sale, and 
by Act May 24, 1893 (P. L. 128), a private sale, of real estate might 
be ordered free and discharged of ail liens except the liens of mort- 
gages. Also a public sale with like effect might be ordered by virtue 
of section 19 of insolvency act of 1901 (P. L. 415). In that state also 
the orphans' court may order a sale of a decedent's real estate, unless 
for payment of debts, with the same resuit, but with the same limita- 
tion. When such a sale under either of the statutory powers thus 
mentioned has been had, it has never been doubted that the commis- 
sions of the assignée, or administrator, as the case may be, and his 
counsel fées are payable out of the fund before distribution to judg- 
ment or mechanics' liens. 

That first mortgages on real estate in Pennsylvania are liens of 
a higher class than judgments and other liens, except taxes, is ob- 
served by référence to Act of April 6, 1830 (P. L. 293) §•§ 1, 2, which 
provide that they shall not be affected in any way by any sale upon writs 
of vend. ex. or lev. fa. For that reason the décision in Clark Coal 
& Coke Company, 22 Am. Bankr. Rep. 843, should not be questioned 
so far as it refused allowance of expenses of running a business and 
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expansés of administration to the préjudice of a mortgage créditer. 
In support of tiiis position that mortgages are of a higher class and 
more carefully protected than judgments, many cases could be cited. 

In view of the décision arrived at with respect to rents and dam- 
ages, the décision of this seventh question may be immaterial, because 
the fund in the hands of the trustée clearly applicable to commissions 
and counsel fées is increased by the rents and damages. If the bank- 
rupt act of 1898 be not clear in its provisions with respect to com- 
pensation to trustées where the assets to be administered bave been 
derived from the sale of property subject to liens, it has been made 
specially so by the amendment of June 25, 1910 (chapter 413, 36 Stat. 
840), which provides, in section 9, that trustées shall receive "commis- 
sions on ail moneys disbursed or turned over to any person including 
lienholders." I cannot escape the conclusion that the provision last 
quoted is declaratory of the law as it was. The référée was in error 
in his opinion upon the seventh question. It is answered in the affirma- 
tive. 

Eighth question: "Whether or not any attorney's commissions 
should be allowed on the various mortgages or judgment notes ap- 
pearing on the Hst of liens presented for payment at the présent audit." 

This présents a différent question from the second because the trus- 
tée was not made a party to the proceedings leading to the entry of the 
judgments on the notes. They were judgments d. s. b. secured sine 
brève. The: référée based his conclusion that such attorney's commis- 
sions should be allowed upon Zug v. Searight, 150 Pa. .506, 24 Atl. 
746. That case, however, holds only that a subséquent judgment créd- 
iter has no standing upon the distribution of the proceeds of a sher- 
iff's sale paid into co.urt to contest the amount of attorney's commis- 
sions included in a prior judgment in the absence of fraud or collusion. 
It does not hold that the défendant could not make such contest. On 
the contrary, the opinion of the lower court, which was sustained by 
the court above, expressly states the right of the défendant to raise 
such question. The objection raised before the référée to the attor- 
ney's commission on said judgments was made by the trustée and not 
by subséquent judgment creditors. The trustée stands in the shoes 
of the bankrupt. He could contest the right to the attorney's commis- 
sions had he been made a party to the proceedings in the court in 
which the judgments were entered. He raised the objection before 
the référée upon distribution at the first opportunity, and his objec- 
tion should hâve been sustained. In this we follow the case of Mc- 
Cabe v. Patton (Circuit Court of Appeals for the Third Circuit) 23 
Am. Bankr. Rep. 335, 174 Fed. 217, 98 C. C. A. 325. It does not ap- 
pear that any testimony was offered as to the value of the services, or 
the amount of the commissions which should be allowed with respect 
to the several judgments. In the absence of évidence, under Qbjec- 
tion, the claims to the attorney's commissions should be disallowed. 
The eighth question is therefore answered in the négative. 

Ninth question: "Whether or not interest should be allowed on 
the various Hens to the respective dates of sales, confirmations of 
sales, or to October 1, 1910." 
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The référée has assumed that October 1, 1910, woiild be the date 
when the payments would be made ; but such date appears to hâve been 
arbitra'rily selected and is not material to the ninth question. 

Interest is payable on the Kaufman mortgage to the date of pavanent 
of principal because the mortgage could not hâve been discharged by 
virtue of any of the Pennsylvania statutes above referred to. Inter- 
est is not payable upon the mechanics' liens or judgments to the date 
of payment of their principal sums, because they may be discharged bv 
a judicial sale. Having been transferred from the land to the fund 
realized by sale, they must be payable when and only when the fund 
is distributable ; that is, when the référée under the bankruptcy act 
first prépares a decree or order for distribution. In the présent case, 
at ail events, there are no equities arising from promptness or dili- 
gence of any lien creditors except the mortgagee, which entitles them 
to bave interest run after, or cease to run before, the date of the de- 
cree of distribution which has resulted in the présent certified ques- 
tions. 

Tenth question: "Whether or not there should be allowed $7,500 to 
J. L. Wehn, Esq., as counsel for the trustée." 

The présent claim appears to bave been the resuit of a second 
thought, as the claim originally was for $3,500. The référée was of 
the opinion that the larger sum was too great, and that the smaller 
sum would be right, but refused to allow the smaller sum because of 
his opinion that it would affect valid liens contrary to the express 
provisions of the bankruptcy act. The claim of $3,500 is deemed to 
be the proper amount for the reasons expressed by the référée in his 
first report upon the exceptions filed before him and should be allowed 
for the reasons stated above in the answer of the court to the seventh 
question. 

Eleventh question: "Whether or not there should be allowed re- 
ceiver's compensation in the sum of $500 and counsel fées as coun§el 
for the receiver in the sum of $500." 

The amounts do not seem excessive and were not deemed so by 
the référée, but were refused because of his opinion that their allow- 
ance would afïect vested liens. The court is of opinion that they should 
be allowed for the reasons stated in answer to the seventh certified 
question. 

Twelfth question: "Whether the referee's and trustee's commis- 
sions as allowed by law and counsel fées for the trustée should not, in 
any event, be allowed out of the funds before the court for distribu- 
tion." 

This question is the same as the seventh, but in a différent form. 
It is answered in the affirmative. 

In view of the foregoing, the balance in the hands of the trustée 
should be distributed, first to taxes which are a first lien, then to the 
Raymond M. Kaufman mortgage (of which a large portion has al- 
ready been paid), then to the mechanics' liens upon the Hôtel property, 
then to expenses including commissions and counsel fées, and then to 
the judgment creditors in the order of their priority of lien. 
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DUNN et al v. TOWN OF WHITESTOWN. 

(Circuit Court, N. D. New Yorli. Jaimary 9, 1911.) 

1. TowNS (§ ce*) — llAMDAiius (§ 114*) — RiGni OF Action Against Town— 

New York Statute. 

Town Law N. Y. (Consol. l.aws. c. (12) § 2(i(), uullioi'izes tlie towu lioard 
of aiiy town lo coniract t'or tlie lishtir.s ot tlie streets, liigluvays, jiublic 
liulidings, etc., of the town, ior tlie ita^-uieiit of the expeiise tbereof, aud 
to establisb lightiug districts. Section 2<B iiro\ide.s tliat tlie aiuount of 
any sucli contract «hall lie assessed. levied, and collected upou tlie taxable 
IJroperty in said town or district in the sanie manner and by the saine 
officers as town taxes and be paid over by the superviser, who is in efCect 
the town treasurer, to the person or company furnishing the light. Sec- 
tion 11 pio rides that any action to enforce the liability of a town on any 
contract lawfully niade with any of its officers shall be in the nanie of 
the town. A town board coutracted with a lighting company in the name 
of the town for the lighting of a district, and levied and collected upon 
the property of the district the money required to nieet the payments 
under the contract whieh was paid to the superviser. Bills for one year's 
lighting were duly presentcd, audited, and ordered paid hy the town 
board, but the superviser who held the fund mlsappropriated the same 
resigned and absconded. Held, that the contractor's claini was a llqui- 
dated indebtedness of the town, and that its remedy was by an action at 
law against the town and not by mandamus against its officers to compel 
the levy and collection of a tax to meet the claim, whlch was a duty 
they had already performed. 

[Ed. Note. — For other cases, see Towns, Dec. Dig. § 66 ;* Mandamus, 
Cent. Dig. §§ 244-246 ; Dec. Dig. § 114.*] 

2. Towns (§ 62*) — Claims Ag.\inst— Effect of Ali^owance by Town Board. 

The auditing and allowance of a claim against a town by the town 
board vested with statutory authority to that end are .ludicial acts, and 
are conclusive on the town, so far as the amount and legality of the 
daim are concerned. 

LBd. Note. — For other cases, see Towns, Dec. Dig. § 62.*] 

At Lavi^. Action by George W. Dunn, Charles W. Andrews, and 
Milton De Lano, receivers of tlie Hudson River Electric Power Com- 
pany, against the Town of Whitestown. Judgment for plaintiffs. 

Action to recover of the town of Whitestown, Oneida County, N. 
Y., the sum of $1,360 and interest, the amoiint concededly due and un- 
paid to the plaintiffs or the corporation represented by them under 
the terms of a contract hereafter stated. The défendant dénies the 
liability of the town as such, and dénies that an action can be main- 
tained against it, asserting that the remedy of the plaintifïs in this 
case is by mandamus. 

Abram J. Rose and George B. Curtiss, for plaintiffs. 
Adrian S. Malsan, for défendant. 

RAY, District Judge. Under the provisions of section 260 of 
chapter 62 of the Consolidated Laws of the state of New York, being 
part of the laws of said state known as the "Town Law," and which 
section relates to the "establishment of lighting districts," it is pro- 
vided as follows : 

•For otber cases aee same topic & i numbhe in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexe» 
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"Sec. 260. Establishment of Llghtlng District: It shall be lawful for the 
town board of any town in this state to eontract for the llghtlng of the 
streets, avenues, highways, public places and public buildings therein, out- 
slde of the corporate limits of any incorporated village in said town, upon 
such terms and for such time or period, not exeeeding ten years, as the town 
board may deem proper or expédient, and for the payment of the expenses 
thereof and may establlsh one or more lamp or llghtlng districts therein." 

Sections 261 and 262 provide for the preliminaries to such a eon- 
tract; that is, the steps necessary to be taken beforè such a eontract 
may be entered into. For the présent I will assume that ail the nec- 
essary steps were taken, and that the eontract mentioned was duly 
entered into and was valid and binding. Lighting district No. 2 of 
the town of Whitestown is a small part of such town, and is en- 
tirely outside of an incorporated city or village. That district hav- 
ing been duly estabhshed, on the Ist day of October, 1906, an agree- 
ment or eontract in writing signed by Hudson River Electric Power 
Company by Eugène L. Ashiey, président, and attested Elmer J. West, 
secretary, and on the part of the town or town board as follows : "The 
Town of Whitestown by B, L. Wrench, Superviser, Geo. E. Thomas, 
Clerk"-^ — was entered into by and between the Hudson River Electric 
Power Company, a domestic corporation of the state of New York, en- 
gaged in generating and supplying electricity and electrical power for 
lighting and other purposes, as party of the first part, and the town of 
Whitestown, Oneida county, N. Y., as party of the second part, 
whereby the said corporation undertook and agreed on its part to fur- 
nish "to the party of the second part (said town) for the purpose 
of lighting the streets, highways and public places of lighting district 
No. 3 in said town" arc lamps, electric arc lamps of the kind, etc., 
mentioned therein and operate and maintain them from December 15, 
1906, to December 15, 1916, so as to give during said time electric 
arc light of the quality and quantity in said eontract mentioned for 
the purpose of lighting the streets, highways, etc., of said lighting 
district No. 2 in said town. The said corporation, Hudson River 
Electric Power Company, and, since it went into the hands of re- 
ceivers, its said receivers, has in ail respects kept and performed ail 
the conditions and obligations of the said eontract on its part. 
The said eontract and agreement f urther provided : 

"The party of the second part (said town) agrées that upon the complète 
performance by the party of the first part of ail the covenants and agree- 
ments above mentioned it will pay to the party of the first part for electric 
arc lighting at the rate of forty-five dollars (■'?45.00) per llght, per year, and 
for electric incandescent lighting in the irablic buildings at the rate of eight 
(.08) cents per kilowatt hour, as measured by the meters Installed. Payments 
for such electric arc and incandescent lighting to the lirst day of each month 
(o be made upon the receipt of a duly verlfled accouut thereof rendered to 
the town clerk of said town of Whitestown and the lapse of a reasonable 
time thereafter for examining and auditlng the same." 

The eontract was under seal and duly acknowledged by said cor- 
poration, Hudson River Electric Power Company, and annexed was 
the f ollowing affidavit : 
"State of New York, County of — ss.: 

"On this second day of October, 1906, before me personally came B. L. 
Wrench, superviser, and Geo. E. Thomas, clerk, to me known, who, belng by 
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me duly severally eworn, did each for himself dépose and say that he resided 
In town of Whitestown and Is a résident of the town of Whitestown, one ot 
the corporations described in and whicli executed the foregoing instrument, 
and that said B. 1». Wrench and Geo. E. Thomas constitute the town board 
of sald town; that he Ivnew the seal of said corporation; that the seal af- 
fixed to said instrument was such corporate ; that it was so affixed by order 
of the board of trustées of said corporation and that he signed his name 
thereto by lilje order. 

"W. C. Aldridge, Notary Public, Oneida Co., N. T. [I/. S.]" 

This contract, signed "The Town of Whitestown, by B. L. Wrench, 
Superviser, and Geo. E. Thomas, Clerk," as seen, purports to be the 
act of the town as a corporation, and the seal of the town was affixed, 
and the said Wrench and Thomas made oath that such seal was the 
seal of the town. The money necessary to pay for the lighting of said 
district No. 2 of said town for the year 1909 under said contract was 
duly raised by tax upon the taxable property of said lighting district 
in the mode and manner provided by law, and was paid over to B. L. 
Wrench for the purpose of meeting the payments for light under said 
contract as they became due. Payments for 1907 and 1908 under 
the contract were duly made ; the bills being first audited by the town 
board. In 1909 the work was performed, the light furnished and 
accepted, and the bills therefor presented monthly and duly audited 
at the end of each six months, but two audits of bills for $630 each, 
covering the year 1909, in ail $1,360, were not paid by said Wrench, 
the superviser, or by any one; said superviser having absconded with 
the money or having misappropriated it before absconding. Thèse 
audited bills to that amount hâve not been paid. The audit for the 
first six months was made by the town board August 3, 1909, and 
for the last or succeeding six months was made April 4, 1910. At the 
meeting of the town board held August 2, 1909, the foUowing took 
place: 

"On motion of Mr. Bielley, Mr. Wrench was ordered and directed to pay the 
indebtedness of lighting district No. 2, for lights for the six months, amount- 
ing to $630.00." 

At the meeting of the town board held April 4, 1910, the following 
took place : 

"On motion the following bills of the Hudson River Electric Power Com- 
pany for the months of .Tuly, August, September, October, November, and 
December, 1909, were audited for their fuU amount, and the supervlsor was 
authorized to pay the same as soon as he had the funds." 

The money to pay for lighting that district during those months 
had already been raised by tax and paid to Wrench, the superviser, and 
he had then absconded. Wrench resigned as superviser in Septem- 
ber, 1909, and Mr. George H. Graham was at once appointed super- 
viser of said town to fill the vacancy. Mr. Graham was then elected 
to the office in November, 1909. He qualified and has acted since his 
appointment. As Wrench absconded with or misappropriated the 
funds in his hands raised to pay thèse bills for 1909, he did not pay 
same over to his successor Graham, and, so far as appears, no money 
has been collected or raised by tax f rem any source to take their place. 
It foUews that there is no affirmative évidence that Graham, as su- 
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pervisor, or the town board, bas had, or has, funds to pay thèse par- 
ticular bills. The plaintiffs continued to furnish light under the con- 
tract during ail of 1910 and the town authorities raised the money by 
tax on the property in said district No. 3 to pay same, but did net and 
has not again raised money to pay the said bills for the year 1909. 
The plaintiffs bave more than once called on the supervisor to pay. 
He admits the amount due, but in November, 1909, said, in substance, 
that the bonding company which bonded Wrench dénies liability in 
part for bis défalcation and the town cannot pay from that source, 
and that the only other way would be to call a spécial meeting for 
bonding the town, and that the "town board does not deem it proper 
or feasible to call a town meeting at this time." December 27, 1909, 
the supervisor said, in substance, that the plaintiffs would hâve to re- 
sort to the methods pointed out in thë town law "in order that the 
town board will be in position to raise the money to pay your claim 
which we are willing to do." It is quite clear that the position of the 
town board was that the plaintiffs would bave to resort to mandamus 
to compel the levy and collection of a tax to pay their claim for the 
year 1909 lighting. The plaintiffs did not resort to mandamus or sue 
Wrench, but about April 26, 1910, brought this action. 

As to the amount due from January 1, to July 1, 1909, and audited 
August 2, 1909, the money had been collected by tax and placed in 
the hands of Wrench, but he misappropriated it, and resigned and 
absconded in September of that year. As to the amount due from 
July 1, to January 1, 1910, and audited April 4, 1910, the money had 
been collected by tax and paid to Supervisor Wrench early in 1909, 
but he misappropriated that also, and absconded before the bills had 
been incurred, ail of them, and before they were audited by the town 
board. Graham and the town board bave done nothing, so far as 
appears, to raise the money or coUect the money and pay the plain- 
tiffs. The money having been once collected by the town authorities 
from the taxpayers of lighting district No. 2, and paid over to the 
supervisor of the town to meet the contract made by the town board, 
it would seem that the taxpayers of that district ought not to be called 
upon to make good bis défalcation. 

By chapter 62 of the Consolidated Laws (chapter 63, Laws of 1909, 
§ 2, art. 1), known as the "Town Law," it is declared that : 

"A town is a municipal corporation comprising the inhabitants within it» 
boundarles and formed for the purpose of exercising such powers and dis- 
charging such duties of local government and administration of public aflfairs 
as hâve been or may be conferred or imposed upon It by law." 

Section 10 of article 2, "General Provisions," says that : 

"AU contracts made by town offlcers for and in behalf of thelr towns shall 
be in the name of the town. When such contracts are otherwlse lawfuUy 
made they shall be deemed the contracts of the town notwithstanding it is 
omitted to be stated therein that they are in the name of the town." 

It foUows that the town of Whitestown was and is a municipal cor- 
poration capable of making contracts and incurring obligations in ex- 
ercising the powers and' discharging the duties of local government 
and in the administration of public affairs conferred or imposed upon 
it by law. By section 11 of article 2 it is provided that : 
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"Any action or spécial proçeediug for tlie beueflt of ii town upoii a contpact 
lawfully niade witli any o£ its town officei's, or to enforce any llabllity cre- 
ated or duty enjoiued upon tliose ofticers, or tlie town represeuted by theui, 
or to recover auy penalty or forfeiture glven to such offlcers, or tbe town 
rèpresented by tliem or to recovev damages for injury to the property or 
rights of such offieers, or the town represeuted by theni, shall be in the name 
of the town. Any action oi' spécial proceediug to enforce the iiability of the 
town upon any such contra-^-t, or for any Iiability o£ the town for any act or 
omission of its town offieers, sliall be in the nanie of the town." 

It is clearly contemplatcd that a town may sue or be sued upon its 
contracts lawfully made by its town ofificers. If made for the benefit 
of the town and its protection and authorized by law, the town may 
sue or be sued on such contract, provided it was made by the town 
offieers for and in behalf of the town. That lighting the streets and 
avenues of a town and its public buildings or any part of them is 
for the benefit of the town and its protection and the protection of 
its inhabitants cannot be denied with reason. It is not necessary 
that the light be carried into every street and highway or into every 
public building. 

Now, section 360 of article 12 says that: 

It "shall be lawful for the town Iward of any town in this state (and the 
town board is made up of town offieers) to contract for the lighting of the 
streets, avenues, highways, public places and public buildings therein * * » 
upon such terms and for such time or period, not exceeding ten years, as 
the town board may deem proper or expédient, and for the payment of the 
expenses thereof and may establlsh one or more lamp or lighting districts 
therein." 

Section 263 of article 12 says: 

"TTie amount of any contract that may be entered Into pursuant to the 
provisions of this article shall be assessed, levied and coUected upon the tax- 
able property in said town or district in the same manner, at the same time, 
and by the same ofhcers as the town taxes, charges or expenses of said town 
are now assessed, levied and coUected, and shall be pald over by the super- 
viser to the corporation, company, person or persons furnishing or supply- 
Ing said light." 

This, of course, contemplâtes the payment of such moneys when 
coUected by the collector to the superviser as is made bis duty by oth- 
er provisions of law. Unless it be true that "the town board" of a 
town is not "town offieers" — that is, that a contract made by "the town 
board" and expressly authorized by law for lighting the public streets 
of the town is not a contract made by the "town offieers" for and in 
behalf of the town within the meaning of the statute— it seems to me 
very clear and beyond ail controversy that, when such a lighting con- 
tract is made by the town board for the lighting of a duly established 
lighting district of the town and the light is furnished, the obligation is 
imposed upon the town to pay according to the terms of such con- 
tract (assuming them to be lawful), and that a failure so to do exposes 
the town to an action on the contract as one to "enforce the Iiability 
of the town upon such contract." This contract was made in the. name 
of the town and as one made by offieers of the town authorized to make 
it, not by and in the name of the "Town Board of the Town of Whites- 
town." It is the contract either of the town or of the town board. If 
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it is the contract of the town then the town is liable. If of the town 
board, then that body must be proceeded against. And what remedy 
would the plaintiffs hâve? Can the town board be compelled to assess, 
levy, and collect another tax on lighting district No. 2 ? Or one on the 
entire town ? Its f unction in this regard has been performed, it seems 
to me, and its power exhausted. The money went into the hands of 
the supervisor, a town officer under a bond to faithfully account, etc. 
Is the town board liable on its contract to thèse plaintiffs ? Can that 
board collect of the supervisor or of his sureties? 

I am cited by the défendant to Holroyd et al. v. Town of Indian 
Lake, 180 N. Y. 318, 73 N. E. 36 ; Acme Road Machinery Co. v. Town 
of Bridgewater, 185 N. Y. 1, 77 N. E. 879 ; Bragg v. Town of Victor, 
84 App. Div. 83, 82 N. Y. Supp. 213; Peck v. Town of Catskill, 119 
App. Div. 752, 104 N. Y. Supp. 540, as authority for the proposition 
that the plaintiffs cannot maintain this action against the town. It is 
well to remark in the beginning that there is a différence between liq- 
uidated, audited claims against a town and those whiçh are unliq- 
uidated, not audited, and also a différence between claims against a 
town on its contracts and thoSe given by statute such as claims for 
compensation to officers for salaries, etc. And where a claim against 
a town has been duly audited and allowed, and the sum due fixed by 
the proper auditing board or ofïicer, and the tax to pay same has been 
duly assesSed, levied, collectéd, and placed in the hands of the proper 
disbursing ofïicer, the quasi treasurer of the town, under bond to the 
town for the proper discharge of his duties and the proper payment of 
the moneys so raised and intrusted to him to pay. the liabilities of the 
town, and such officer squanders or; misappropriates the fund, it has 
been hçld, with sensé and reason, that the town is liable in an action 
against it, and may look to the defaulter for reimbursement, or raise 
the amount necessary to pay the judgment by tax. Thèse plaintiffs 
hâve no claim or claims to be audited or allowed. They hâve been 
presented in proper form and audited by the proper officers. No tax 
is to be assessed, levied, and collectéd to pay thèse claims as such. 
That has been donc. It was donc concededly pursuant to the statute 
(section 263, art. 12, c. 62, Consolidated L,aws), in the same manner,. 
at the same time, and by the same officers as the town taxes, charges, 
and expenses of said town, etc., and was paid over to the supervisor, 
Wrench, to be paid to the plaintiffs as the payments under the con- 
tract became due and payable. The supervisor has absconded with the 
money or misapplied it. 

In Federgreen v. Town of Fallsburgh, 25 Hun, 152, the town had 
issued its bonds and the money to pay the coupons when due had been 
raised by tax and placed in the hands of the Railroad Commissioners, 
the persons authorized to receive and disburse the money, and such 
commissioners misappropriated the money. The town was held liable 
in an action. In Marsh v. Town of Little Valley, 64 N. Y. 112, the 
town had issued certain bonds which became due, but the town had 
not provided means to pay same and the town was sued. It was a 
contract to pay. It was claimed that the remedy was by mandamus 
to compel the raisihg of money to pay same. This contention was de- 
nied. The court said: 
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"The bonds being issued as the law requires, the town Is obligated to pro- 
vide means for the payment of same. And the seve'ral amounts thereby se- 
eured are not in the nature of unliquidated demands which are required to 
be audlted and allowed by the board of town auditors, and which thèse ofll- 
cers are authorized by law to adjust and settle. As each of the bonds upon 
Its face is an admitted debt against the town which it Is liable to pay, the 
question arises whether an action will lie to recover the amount or some 
other remedy must be adopted for that purpose." 

The court then goes on to show, citing cases, that, being an admitted 
established debt, it was the duty of the town to provide means of pay- 
ment, and, not having done so, an action would he. 

Hère the debt is admitted, and it is the debt of the town, audited 
and allowed and past due. It was the duty of the town to provide 
means of payment, to pay its debt, and, not having done so, the money 
having been once raised by tax and placed in the hands of the prop- 
er officer and by him misappropriated, the town is liable in an action. 
It is like the case of Federgreen v. Town of Fallsburgh, supra. In 
Bennett v. Town of Ogden, 81 App. Div. 455, 81 N. Y. Supp. 56, one 
Slayton had a valid claim against the town of Ogden which was duly 
audited at the full amount included in the tax levy and coUected and 
paid over to the superviser of the town. Slayton had assigned a part 
of his claim to one Sawens, but a few days later assigned the whole of 
it to L,ace and Tierney for full value. A few days thereafter Sawens 
assigned to one Bennett, and ail three, Bennett, Lace, and Tierney, no- 
tified the town of their respective assignments. The superviser, by 
authority of the town board paid the money, ail of it, to Slayton for 
Lace and Tierney; Slayton indemnifying the town. Bennett sued the 
town and the superviser, but the superviser died and the action was 
centinued against the town alone and recovery had. This was sus- 
tained ; Williams, Adams, Spring, Hiscock, and Nash concurring. The 
court said: 

"TJnder thèse eircumstances, we think the town was liable to the plalntiff 
for the moneys and that this action could be maintained. The money had 
been raised by the town and placed in the hands of its superviser who by 
statute was made Its légal custodian as its agent or quasi treasurer. He had 
given security to protect the town for any mlsappropriatlon of Its moneys. 
The $171.60 (Bennett's claim) was an indebtedness by the town to plaintiff 
allowed and llquidated. Until such debt was actually paid to the plaintiff, 
the town remained liable therefor, and an action could be maintained to en- 
force such liabillty." 

The only difiference between that case and this is that there the su- 
perviser paid the money to the wrong parties, while hère he absconded 
with them, and there there was no express contract in the name of the 
town while. hère there is. The money to pay that audited claim having 
been once collected by tax and paid to the légal custodian of the town's 
moneys (as hère) to be held for and paid to the person entitled thereto 
(as hère), the court did not entertain a suggestion that Bennett's rem- 
edy was by mandamus to compel another tax levy. In Celby v. Town 
of Daj-, 75 App. Div. 311, 77 N. Y. Supp. 1023, the action was against 
the town te recover damages for the breach of a contract made by 
the town board of said town, and which had been legalized by an act 
of the Législature. The claim was presented to the town board for 
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audit before the contrâct was legalized and by it ignored, not acted 
upon. After the contract was legalized, the claim was not presented 
for audit at ail, but suit was brought against the town. It is quite 
clear that, where a claim against a town is a fixed statutory liability, 
a suit may be maintained against the town, that other claims, even on 
contracts made by town officers and authorized by statute, must be 
audited, and the money raised by tax before an action will lie against 
the town in any case. See, also, Myers v. Barnes, 114 N. Y. 317, 20 
N. E. 609, 21 N. E. 739. If the claim has been audited and the money 
raised and placed in the hands of the proper custodian and disbursing 
officer and it appears that he has it in his possession, then such of- 
ficer may be compelled to pay same over by action against hini or: oth- 
erwise. But when the claim has been duly audited and allowed by 
the town bqard or auditing board, and the money to pay same duly as- 
sessed, levied, and raised by tax and paid to the town officer authoriz- 
ed to receive and disburse same to the parties entitled thereto, and he 
misappropriates same or absconds therewith, then the town becomes 
liable to an action therefor. Certiorari is of no avail, as the town board 
has done its duty by auditing and allowing the claim. Mandamus to 
compel the superviser to pay over will not lie as the présent superviser 
has never had the money. Mandamus against the town or town board 
to compel the raising of a tax to pay the audited claim would not lie, 
as the tax for that purpose has been once assessed, levied, and col- 
lected and paid to the proper disbursing officer. 

Holroyd v. Town of Indian Lake, 180 N. Y. 318, 322, 323, 73 N. 
E. 36, is quite in accord with thèse views and the cases cited in their 
support. That case arose under what are now sections 281 to 298 of 
article 13 of the Consolidated L,aws, before mentioned. By section 281, 
the town board may establish "water supply districts" and contract 
for a supply of water which is to be a charge on the whole town, etc. 
By section 282 the town board may establish a "water district." When 
duly established, three water commissioners for such "water district" 
are to be appointed pursuant to section 285. By section 287 such com- 
missioners may contract for the construction of a water system for 
such water district. They are to certify to the town board the amount 
of money required for the construction of such system, and it is made 
the duty of such board to raise stich money by the issue and sale of 
bonds. Section 288 provides for the mode and manner of issuing thèse 
bonds, and provides that "the bonds shall be a charge upon the town 
and shall be collected from the property within the water district." 

As was held in Holroyd v. Town of Indian Lake, supra, page 323 of 
180 N. Y., 73 N. E. 36, the money derived from the sale of the bonds 
is to be paid to the commissioners, and they are charged with the duty 
of erecting the plant and of managing it thereafter. The town lends 
its crédit to the water district, and has a lien upon the taxable prop- 
erty of the district with pdwer to enforce it by taxation in the usual 
way. And said the court : 

"The town Is not responslble for the acts of the water district which it 
créâtes any more thaù the state is liable for the action of the town which it 
créâtes." 
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And on pages 322, 323, of 180 N. Y., on pages 37, 38, of 73 N. E., 
the court said: 

"The contraet in question was not made by the town or by its officers or 
for its benefit. It was made by the water commissiouers of a water district, 
who are not town officers proper, siieh as are named in the town law. Their 
powers are llmlted to the construction and management of a water plant for 
the exclusive benefit of the water district. They do not act for the town, and 
no action on their part can make the town liable. The statute, however, 
lends the crédit of the town to the water district in order to raise money to 
pay for the water plant, but the bonds issued by the town for that purpose, 
although its obligations, are not pald by it, but by taxes levied ùpon the prop- 
erty of the district througli the board of super visors. The statute requires 
the water commissiouers, after they bave made a contraet for the construc- 
tion of the plant, to notify the town board o£ the amount required to dis- 
charge the obligation. It then becomes the duty of the town board to issue 
bonds and raise the sum needed, but the statute does not authorize the town 
board, or aiiy town offlcer, to expend the money. The town board raises the 
amount needed to meet the contracts made by the water commissioners, who 
are req|.uired to give an undertaking running to the town in sucli sum and 
wlth sùch sureties as the town board shall direct. New undertakings with 
larger penalties may be required froni tlme to time as they beeome neces- 
sary." 

The town is indemnified by the commissioners for the amount raised 
by bonding the town. Now, suppose the town had been sued ,upon 
one or more of the bonds issued by it under this statute by its of- 
ficers instead of for damages by reason of a breach of the contraet 
made by the water commissioners, not ofificers of the town, can there 
be any question that an action would lie? Not if the prior décisions 
of the Court of Appeals are good làw. But that is a différent prop- 
osition by far than making the town Hable for a breach of contraet 
for the construction of such a plant committed by the commissioners 
who made the contraet, not in the name of the town, however, which 
they had no authority to do, not being town officers. As the Court 
of Appeals said: 

"The town has no authority to build the plant, which is wholly beyond it< 
jurisdlction and control. It has no right to use it, or regulate it, or eollect 
the rents." 

With the supplying of a lighting district in a town with light it is 
far différent. The town board, ofhcers of the town, the superviser 
of the town, town clerk, and two justices of the peace of the town, 
if it has them, constitute the town board, makes the contraet and ex- 
écutes it by causing the riioney to be raised by taxation and paying 
it to the superviser of the town to be paid by him to the party en- 
titled when the bills are audited. The superviser gives a bond of 
indemnity to the town, not to the one supplying the light. AU the 
inhabitants . of the town who pass that way enjoy the light which 
serves by lighting the highways and public buildings of the town to 
avert accidents and injuries to travelers and protect the town against 
liability, etc. Like street Hghting in any village or city, it is for the 
benefit of the entire municipality, even though confined to certain 
selected and desigrtated streets or districts. In the case at bar the 
town or town board is not the fiscal agent of the lighting district act- 
ing for it, but is the agency of the town in making the contraet. The 
town board of the town makes the contraet, collects the money by tax 
185 F.— 38 
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on the preperty in the district; true, but then pays it over to the su- 
perviser of the town, not of the "lighting district," and thereafter 
audits the bills for services performed under the contract, and the su- 
perviser is to pay them. The town board of a town is its governing 
board (General Municipal Law of N. Y. [Laws 1892, c. 685] § 1 ; 
Town of Hempstead v. Lawrence, 138 App. Div. 473, 476, 122 N. Y. 
Supp. 1037), and, of course, acted for the town in making this con- 
tract, not for a lighting district in the town. 

Suppose the Hudson River Electric Power Company had broken 
this contract, and ref used to perform same to the damage of the peo- 
ple in the lighting district only, a part of the town, can there be any 
question that the town ofWhitestown could maintain an action against 
such corporation for the breach? In the Holroyd v. Town of Indian 
Lake Case, supra, it is plain that the action for breach of contract 
would be against the commissioners of the "water district." In Acme 
Road Machinery Co. v. Town of Bridgewater, 185 N. Y. 1, 77 N. E. 
879, it was held that a town cannot be sued in an action at law for 
the price of a road machine purchased by its commissioners of high- 
ways with the assent of the town board as the law expressly requires 
the machine, if purchased, to be paid for with money appropriated 
for highway purposes whereby is excluded any power on the part 
the commissioner or of the board to impose a debt therefor on the 
town. If a person sells a road machine to a commissioner of high- 
ways in a town on crédit, he gives crédit to such commissioner, not 
the town, and takes his chances of money being appropriated for the 
purpose by the town so far as getting pay from the town itself is 
concerned. See, also, Matter of Niland v. Bonron, 193 N. Y. 180, 
183, 184, 85 N. E. 1013. 

That case is in no way similar to one where the town board is ex- 
pressly authorized by statute to make a contract to light the high- 
ways of a town or a part of them, incur a liabihty, raise the money 
by tax to pay same, and place it in the hands of the superviser of the 
town for the purpose of meeting the obligation when due. In this 
road machine case, supra, the court said : 

"It reads: 'The commissioner or commissioners of tiighways may, » * * 
with the approval of the town board, purchase and hold for the use of the 
town at large, one or more road machines, and pay for the same with money 
appropriated and set apart for highway purposes.' This provision expressly 
excludes any power on the part of the highway Commissioner to impose a 
debt on the town, for he Is required to pay for the machine with money ap- 
propriated for highway purposes. , If the highway moueys were insufflcleut 
to purchase a road machine, then, necessarlly, the purchase was unauthor- 
Ized. If they were sufficient, then the commissioner was bound to pay out of 
the money in his possession or under hls eontrol. If he failed to do so, he 
was personally llable on his contract." 

It seems plain that one who contracts with a single town ofïicer is 
presumed to look to and know his authority, and that, if he gives 
him crédit, he must look to him personally. This case would hâve 
been very différent if the law had authorized the commissioner to 
purchase on crédit and exécute a contract to pay at a future date and 
perhaps in installments, and had provided that the money to pay same 
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should be raised by tax arid paid to the superviser of the town to 
meet the contract. 

It is quite évident that the establishment of a Hghting district is for 
the convenience and benefit of the town. Outside of cities and vil- 
lages and even in them, it may be désirable and even necessary to 
bave many lights and expensive lights in one section of the town and 
a f ew inexpensive lights in another. Evidently it was désirable to 
make the section having the more numerous and expensive lights pay 
more than the section or sections having the f ewer and less expensive 
lights, or none at ail. It was not the purpose to make this Hghting 
of the highways, etc., of a town, or of a part thereof anything but a 
transaction of the town itself and one for its benefit. The division 
of a town into "water districts" or the establishment of a "water dis- 
trict" in a town with commissioners appointed to manage and control 
such district and contract in their own names for the construction of 
a water plant therein for the supply of water to the inhabitants of 
such district only, and to control same and rent water and collect 
rents, etc., such commissioners having power to pay for the construc- 
tion of such plant with money borrowed of the town and raised on 
the crédit or bonds of the whole town, is quite a différent matter from 
the establishment of such a lighting district as this and the making 
of a contract by the town board of the town, etc. 

Section 100 of article 5 of the town law above referred to provides : 

"Sec. 100. Supervlsor's undertaking. Every superviser hereafter elected or 
appointed shall, witliin thirty days after entering upon his office, make and 
deliver to tlie town clerk of tlie town his undertaking, witli such sureties as 
the town board shall prescribe, to the effeet that he will well and faithfully 
discharge his officiai duties as such supervisor, and that he will well and truly 
keep, pay over and account for ail moneys and property, includiug the local 
school fund, if any, belonging to his town and coming into his hands as such 
supervisor ; and such undertaking shall, after its exécution, be presented to 
the town board for their approval as to its form, and the sufficieney of the 
sureties therein, and until the same shall be so approved, none of the moneys, 
books, documents, papers or property of the town shall be turned over or de- 
livered to such supervisor elect." 

Can there be any doubt that the money raised by the town by taxa- 
tion on the property of a lighting district to meet the payments falling 
due under a contract made by the town board of the town for light- 
ing such a district and by law required to be paid to such supervisor 
to meet such payments cornes within the description of "ail moneys 
and property, including the local school fund, if any, belonging to 
his town and coming into his hands as such supervisor"? And is it 
not one of his officiai duties to "well and truly keep, pay over," and 
account for such moneys? Is it not clearly contemplated that the 
town is to make the contract, that the town is to collect the money 
to meet it by taxation in the district, and deliver it to its supervisor 
to be by him used to satisfy the contract of the town, and that such 
money when so colleced is the money of the town ? By section 98 
(same laws) the supervisor is to receive and pay over ail moneys raised 
therein (in the town) for defraying town charges, except those raised 
for the support of the poor, keep a just and true account of the re- 
ceipts and expenditures of ail moneys which shall come into his hands 
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by virtUe of Jiis office, and account with the justices of the peace and 
town clerk for the disbursement of ail moneys received by him, etc. 
I think the following propositions clear, viz. : 

(1) This was a contract of the town duly made and valid. 

(2) The money to meet the payments coming due for light fur- 
nished during the year 1909 according to its terms was duly raised 
by tax on the property of the hghting district mentioned therein, and 
was legally raised and paid to the supervisor of the town as required 
by law to be applied by him to the payment of bills for light fur- 
nished thereunder, and that such money so raised and paid to the 
supervisor became the money of the town in bis hands. 

(3) The Hudson River Electric Power Company by its receivers 
duly appointed by this court and duly authorized to conduct and car- 
ry on the business of such corporation and exécute and perform its 
contracts in so doing and under the authority of this court bas duly in 
ail things performed said contract and furnished light, etc., as they are 
required during the whole of the year 1909. 

(4) That on the 2d day of August, 1909, the bills for such light so 
furnished having been duly presented in due course to the duly con- 
stituted auditing board of the said town for the months of January to 
June, 1909, inclusive, and, being due, they were duly audited and al- 
lowed at the sum of $630, and thereupon became a fîxed and liqui- 
dated liability of the town payable from the said money so raised and 
in the hands of the said supervisor of said town, B. L,. Wrench, and 
it was his duty thereupon as an officer of the town to pay said sum to 
said receivers. 

(5) That said supervisor neglected and failed to pay over said mon- 
eys, said sum of $630, to said receivers, but misappropriated and con- 
verted such money to his own use. 

(6) That thereafter, and in September, 1909, the said Wrench 
having resigned his office at about that time, one Geo. H. Graham was 
duly appointed supervisor of said town and qualified as such, and 
was thereafter duly elected to such office and duly qualified, and bas 
silice continued to be the supervisor of said town. 

(7) That on the -Ith day of April, 1910, the bills for such light, so 
furnished during the months from July, 1909, to December 31, 1909, 
same being due and payable under said contract and having been duly 
presented in due course to the duly constituted auditing board of said 
town, were duly audited and allowed at the sum of $630, and there- 
upon became a fixed and liquidated liability of the town payable from 
the said money so raised and paid into the hands of said supervisor 
of said town, said B. L. Wrench. 

(8) That said supervisor, B. L,. Wrench, neglected and failed to 
pay over to his successor, said George H. Graham, said sum of $630 
so collected and placed in his hands to meet such payments under said 
contract for said months of July to December, 1909, both inclusive, 
and did not pay same to the said receivers, but misappropriated and 
converted such money to his own use. 

(9) That neither said town nor said Graham as the .successor of 
said Wrench or otherwise has collected such moneys frora the said 
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Wrench or his sureties, or from any other source, and they hâve not 
raised the money to pay said amounts so due said receivers under said 
contract and audited and allowed as aforesaid, and said bills at the 
time of the commencement of this action had not been paid nor had 
any part of same. 

(10) The town by its superviser and town board has not denied 
its HabiHty for said sums so audited and ahowed by the town board, 
but has not raised the money to pay same or in any way provided for 
their payment since the défalcation of superviser Wrench. 

In view of the décisions to which attention has been called and of 
the provisions of the town law of the state of New York, I am of the 
opinion and hold that a resort to mandamus would not be the proper 
remedy, that mandamus proceedings cannot be maintained, and that 
the town is hable in an action at law. The audit and allowance of 
thèse bills by the town board or auditing board of the town, so far as 
such bills were concerned, and so far as their amount and legality 
was or is concerned, were and are conclusive on the town. Such 
audits were judicial act? and final and conclusive. In the audit and 
allowance of claims the board acts judicially and its actions cannot 
be reviewed and controlled through a writ of mandamus ; only by 
certiorari. People ex rel. Myers v. Barnes, 114 N. Y. 317, 20 N. E. 
609, 31 N. E. 739. This having been done and the money having 
been properly raised by tax and placed in the hands of the proper 
officer of the town, its superviser and fiscal agent, for payment to the 
plaintiffs, the town, not the plaintififs, is responsible for his acts of 
misfeasance in regard thereto. I am not able to find any provision of 
law, and am not pointed to any which would enable thèse plaintiffs 
to mandamus the town as such, the town board its governing board, 
or any of its officers. When a judgment is rendered and the liability 
of the town fixed growing out of ail the facts stated, including the 
défalcation named, if the money is not raised to pay, possibly and prob- 
ably mandamus will lie to compel action. But the plaintiffs are un- 
der no obligation to présent a new claim against the town board based 
on the former action, and the collection of the tax, and the défalca- 
tion of the superviser, Wrench, and nonpayment of the audited bills 
and failure to provide money for their payment and demand a new 
audit of this claim or of thèse claims under présent conditions. They 
stand as audited, fixed, liquidated liabilities of the town, as much so 
as bonds or any other class of fixed statutory liabilities. They hâve 
become fixed by compliance with ail statutory requirements, and are 
on the same basis as the class of town liabilities referred to. 

There will be appropriate findings of fact, etc., and a judgment for 
the plaintiffs for the amount claimed. 
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UNITED STATES ex rel. BOSNY et al. v, WILLIAMS, Commissioner 

of Immigration. 

(District Court, S. D. New Yorlj. February 2, 1S)11.) 

Aliens (§ 54*) — Depoktation—Validitt of Pboceedixgs. 

Evidence held to show that pliens detalned pendlng proceedings for 
ttieir déportation by tlie influence of the inspecter wlio was bearlng their 
case were persuaded and Intlmidiited from exercisiiig their right to be 
represented by counsel, uuder the rules preseribed by the Secretary of 
Commerce and Labor, providing that in such cases the alien arrested 
shall be given a hearing before the Commtsslouer of Immigration or an 
immigration inspector, and that in such stage of the hearing as the com- 
missioner or inspector shall deem proper the alleu shall be apprised that 
he may thereafter be represented by counsel, who, if selected, shall be 
pemiltted to be présent during the further coiiduct of the hearing. so 
that the proceedings wère fatally irregular and the order of the Secre- 
tary of Commerce and Labor deportiug such aliens based upon the pro- 
ceedings was invalid, and the détention of the aliens thereunder illégal. 

[Ed. Note. — For other cases, sae Aliens, Dec. Dig. § 54.*] 

Habeas corpus by the United States, on the relation of Arthur Bosny 
and another, against William Williams, Commissioner of Immigration. 
Petitioners discharged. 

Charles W. Bacon, for relators. 

Henry À. Wise, U. S. Atty., and Daniel D. Walton, Jr., Asst. U. S. 

Atty. 

HOLT, District Judge. This ïs a writ of habeas corpus to test the 
legality of the détention, of Arthur Bosny and Lambertine Bosny, his 
wif e, who are held under an order for their déportation issued by the 
Secretary of Commerce and Labor on the ground that they were pro- 
prietors of a house of prostitution. The act of March 26, 1910, amend- 
ing the immigration act Of February 20, 1907 (Act Feb. 20, 1907, c. 
1134, 34 Stat. 898 [U. S. Comp. St. 1901, p'. 447] amended by Act 
March 26, 1910, c. 128, 36 Stat. 263), makes ail aliens guilty of car- 
rying on such a business liable to déportation. Thèse aliens hâve re- 
sided several years in this country. The immigration act provides, in 
substance, that the person arrested shall hâve a hearing before the 
commissioner or an inspector, but it does not provide for the détails 
of the practice. The rules preseribed by the Secretary of Commerce 
and Labor in relation to immigration provide for the method of pro- 
cédure in such cases. Thèse rules prescribe that upon an application 
to the Secretary of Comm.erce and Labor for a warrant of arrest a 
statement of the facts, supported, if practicable, by affidavits, is to be 
submitted, and thereupon, if it appears to the Secretary that a case is 
made out, a warrant of arrest shall be issued. Thereupon the person 
arrested shall be given a hearing before the Commissioner of Immi- 
gration, or any immigration inspector, and, "at such stage thereof as 
the person before whom the hearing is held shall deem proper, the al- 
ien shall be apprised that he may thereafter be represented by counsel. 
* * * If counsel be selected, he shall be permitted to be présent 
during the further conduct of the hearing * * * and to ofïer evi- 

•For other cases see same toplc & 5 numbœk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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dence." In actual practice the usual procédure is as follows: There 
are a number of officers called inspectors of immigration, connected 
with the office of the commissioner. Complaint that an alien is in this 
country in violation of law is usually made by one of thèse inspectors. 
The information upon which he bases the charge may hâve been ob- 
tained by himself upon investigation, or may hâve been furnished to 
him by others. Frequently such information is furnished by the city 
poHce, or by enemies of the person charged, acting through malice or 
revenge. Afïidavits are obtained and are sent by the inspector to the 
Secretary at Washington, who, if he thinks a proper case is made out, 
issues a warrant for the arrest of the persons charged. This warrant 
is usually intrusted for exécution to the inspector who has made the 
charge, and he subsequently usually takes entire charge of the case. 
After the aliens hâve been taken to Ellis Island, they are held in se- 
clusion and not permitted to consult counsel until they are first exam- 
ined by the inspector, under oath, and their answers taken by a ste- 
nographer. After this preliminary inquisition has proceeded as far as 
the inspector wishes, the aliens are then informed that they are enti- 
tled to bave counsel, and to give any évidence they wish in respect to 
the charge. Thereafter a further hearing is had before the inspector, 
at which further évidence may be given by him, and the aliens may ap- 
pear by counsel and offer évidence in their own behalf. The inspector 
thereupon reports whether in his opinion guilt has been established, 
and the évidence taken and the inspector's finding are sent to the Sec- 
retary of Commerce and Labor at Washington, who thereupon makes 
an order either for the déportation or the release of the aliens. It is, 
of course, obvions that such a method of procédure disregards almost 
every fundamental principle established in England and this country 
for the protection of persons charged with an offense. The person ar- 
rested does not necessarily know who instigated the prosecution. He 
is held in seclusion, and is not permitted to consult counsel until he has 
been privately examined under oath. The whole proceeding is usually 
substantially in the control of one of the inspectors, who acts in it as 
informer, arresting officer, inquisitor, and judge. The Secretary who 
issues the order of arrest and the order of déportation is an adminis- 
trative officer who sits hundreds of miles away, and never sees or hears 
the person proceeded against or the witnesses. Aliens, if arrested, 
are at least entitled to the rights which such a system accords them ; 
and, if they are deprived of any such right, the proceeding is clearly 
irregular, and any order of déportation issued in it invalid. 

It is claimed in this case that the prescribed procédure has not been 
followed, and that there hâve been such irregularities in the procé- 
dure as to invalidate the resuit. The charge is that in this case the in- 
spector influenced the aliens, partly by promises of help and favora- 
ble treatment, and partly by intimidation, not to employ counsel in the 
case. 

The substantial facts bearing upon this question appearing in évi- 
dence are thèse : The warrant of arrest when issued was delivered to 
an inspector named Tedesco. Tedesco testiiîes that the police depart- 
ment of the city reported the case to the immigration office and fur- 
nished the witnesses. The warrant appears to hâve been based on an 
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affidâvit of Arexander Nicolay, who describes himself as a police of- 
ficer of the city of New York, engagêd in obtaining évidence against 
and the déportation of alien prostitutes and criminals. . On September 
23d Tedesco, accorjipanied by Nicolay and a policeman named Cohen, 
arrested Mr. and Mrs. Bosny at their âpartment. The officers testify 
that Tedesco read to them the warrant of arrest in English and in 
French. Mrs. Bosny asked permission to be taken to a friend's, Mrs. 
Karger, who lived in the neighborhood, in order to leave the key of the 
âpartment and: he'r cat and birds with her. Thereupon Nicolay took 
Mrs. Bosny to Mrs. Karger's. Mr. Karger and Mrs. Karger testify 
that at that time Mr. Karger suggested that Mrs. Bosny shoiild hâve 
counsel, and that Nicolay said that that would not be necessary, that 
they would probably be released in a day or two. Nicolay deriies that 
he sàid so. Then Nicolay and Mrs. Bosny rejoined Tedesco and Mr. 
Bosny, and later Tedesco took Mr. and Mrs. Bosny down to Ellis Is- 
land. They both testify that on the trip down and on varions occasions 
after they arrived at Ellis Island Tedesco advised them not to hâve a 
lawyer ; that sometimes he said he would do ail he could for them, and 
at other times he said that their case would not be as favorably con- 
sidered by the Secretary at Washington if they had a lawyer, and, in 
substance, Mr. and Mrs. Bosny both assert that Tedesco ail the time 
while they were under arrest sought to make them believe that he and 
the Secretary and the Department generally would take umbrage at 
their eniploying a lawyer, but would be inclined to be lenient with them 
if they did not employ a lawyer. Tedesco dénies that he ever told 
them not to employ a lawyer on the trip down or at any other time. 
On the day after they were taken to Ellis Island their friend Mrs. Kar- 
ger requested Jonas T. Hegt, a lawyer who was accustomed to prac- 
tice in immigration cases, to go to Ellis Island and offer to act for the 
Bosnys. Hegt testified that he went there on the day after their ar- 
rest, and asked for permission to interview the aliens, which was re- 
fused because the preliminary hearing had not been had. He then 
asked permission to send a note to Mrs. Bosny, advising her that he 
was there. Permission was given, and he sent in a card telling Mr. 
and Mrs. Bosny that Mr. Karger had sent him to them, and that he 
understood that they wished the services of an attorney, and a verbal 
message came back saying that they did not want his services yet. 
Thereupon Mr. Hegt returned to New York. Early in October Mr. 
Karger telephoned Mr. Hegt again, and said that Mr. and Mrs. Bosny 
were to hâve their hearing the foUowing morning. Thereupon Mr. 
Hegt went again to Ellis Island, where he saw Mr. Tedesco. Tedesco 
said that they did not want a lawyer, and that, if he did not believe his 
statement, to send for them and hâve them tell him. They were sent 
for, and he saw them in the office, and they said that they did not want 
an attorney, and thereupon Mr. Hegt returned to New York. Later 
Mr. Bacon, their attorney in this proceeding, met Mrs. Bosny when at 
Ellis Island on other business. She asked him if he could attend to 
their case. He said that he could not do so without a permit from the 
commissioner. He returned to New York, and the next morning called 
up the law division of the office by téléphone and applied for permis- 
sion to see Mrs. Bosrty, and was told in reply that she had been taken 
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to the law division and had stated there that she did not wisli to hâve 
a lawyer. Thereupon Mr. Bacon did nothing furtiier until October 
36th, when he received a letter in French, a copy of which, with the 
translation, is as follows: 

"Department of Comuierce and Labor. 
"Immigration Service. 

"U. S. Immigration Slation. 

"Elliis Island. N. Y. il.. N. T. 
•'2,5 Octolire, 1010. 
"Monsieur: Veuillez s'il vous plait avoir la lionté de venir nous voir ici le 
plutôt possible pour notre affaire. En attendant recevez nos salutations re- 
spectueuse. Mr. et Mme. Bosny. 
"Warrant case. EUis Island." 

"Klndly call upon us as soon as possible In regard to our matter. Await- 
ing you we offier you our salutations. Mr. and îirs. Bosny." 

Mr. Bacon thereupon went to Ellis Island, and at the law division 
met Inspecter Tedesco. Mr. Bacon's testimony as to what took place 
there is as follows : Tedesco stated that Mrs. Bosny had not written 
him any letter whatever. Upon Mr. Bacon's showing the letter to 
Tedesco, he was at first refused permission to see Mrs. Bosny, but aft- 
erwards he was allowed to go to the déportation division in company 
with Tedesco. He was left in the corridor outside the place where the 
persons confined in the déportation division are held, while Tedesco 
went back, presumably to get Mrs. Bosny. After waiting some time, 
Mr. Bacon looked through the door, down the corridor, and there saw 
Mrs. Bosny and Tedesco talking earnestly and gesticulating vehe- 
mently. An employé of the department was then passing through the 
corridor, and Mr. Bacon told him to tell Tedesco that, if he was not 
permitted immediately to see Mrs. Bosny, he would complain to the 
commissioner. Thereupon Tedesco came ont with Mrs. Bosny, and 
after some talk Mrs. Bosny said she would see him later. Mr. Bacon 
asked her if she wished him to act for her, and she said she thought 
she would. Mr. Bacon then went back to the law division, and re- 
quested permission to see the records in the case and the évidence given 
in the hearings. This was referred by the acting law clerk to Mr. 
Williams, the commissioner, and Mr. Bacon went before Mr. Williams, 
and made that request. Mr. Williams said that he did not know 
whether he ought to grant it or not, and that he would let him know 
by letter. Mr. Williams subsequently sent Mr. Bacon the following 
letter : 

"Department of Commerce and Labor. 

"Immigration Service. 

"Office of Commissioner of Immigration, Ellis Island, iVew York Harbor, N. Y. 

"Bosny Case. 

"October 27, 1910. 
"Charles W. Bacon, Esq., 154 Nassau St., New York City. 

"■Sir: I hâve personally interviewed this morning Lambertlne Bosny and 
she stated to me in the présence of Interpréter ïedesco that she did not wlsU 
to employ a lawyer until it was determlned that she should be deported. 
She seemed to think that in that event she would want a lawyer's services. 
She was very explicit that she did not requlre one now. Under the cir- 
cumstances it does not seem to me that there Is any reason why you should 
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wish to see tiie record. If she is ordered deported and retains you for any 
subséquent purpose I shall be glad to let you read it. 

"Respectfully, William Williams, Comniissioner." 

Thereupon the final hearing was had in the case before Tedesco, 
at which no counsel appeared and no évidence was given in behalf 
of the aliens. The record was sent to Washington, and an order was 
made for their déportation, and then they retained Mr. Bacon to act 
for them. He obtained this writ of habeas corpus, upon the hearing 
of which évidence has been taken before me. 

The question in this case is whether Tedesco, the inspector, pre- 
/ented thèse ahens by undue influence and by intimidation from re- 
taining counsel in the case. There is no doubt that they were for- 
mally informed by the commissioner and by Tedesco that they had 
a right to hâve counsel, and I bave no doubt that they told Commis- 
sioner Williams, and that he believed, that they did not want counsel. 
The charge is that Tedesco was constantly suggesting to them that 
it v.ould be better for them not to bave counsel, sometimes in effect 
making them believe that he would take umbrage at their having any 
counsel, and that the Secretary at Washington, when he came to re- 
view the record, would be prejudiced against them if he found that 
they had taken coimsel. Upon that question, if the proof were sim- 
i)ly the évidence of the aliens on the one side in support of the charge, 
and of Tedesco and Nicolay on the other in déniai of it, it might be 
said that the évidence was evenly balanced. But there is much more 
in the proof in this case than the évidence of the aliens. ' Mr. and 
Mrs. Karger, friends of Mrs. Bosny, with whom she left the key 
of the apartment on the day of her ârrest, testify that Nicolay told 
them that they would not need a lawyer. The next day Mr. Karger 
requested Mr. Hegt, a reputable lawyer, to go down to EHis Island 
and défend the aliens. He went there, but was told that his services 
were not wanted. Later, when the hearing eame on, and Karger 
again requested Mr. Hegt to act, he went to Ellis Island again. Up- 
on calling at the office and applying to see Mrs. Bosny, Tedesco ap- 
peared and immediately asserted that the woman did not want any 
lawyer. Hegt asked to see Mrs. Bosny, Tedesco brought her for- 
ward, and she again refused to accept his services. Subsequently 
Mrs. Bosny told Mr. Bacon that she thought she would like to bave 
him act for her, and asked him to examine the papers. Mr. Bacon 
refused to do anything until he obtained permission, and, on apply- 
ing by téléphone for permission to see Mrs. Bosny, received a reply 
that she did not want any lawyer. Subsequently he received the let- 
ter from Mrs. Bosny, in French, asking him to "hâve the goodness 
to come and see us hère as soon as possible in regard to our busi- 
ness." Is it conceivable that, when that letter was written, they did 
not want the services of Mr. Bacon? Mr. Bacon went to Ellis Island 
and asked to see Mrs. Bosny. Tedesco came forward. Bacon said 
that he had received a letter from Mrs. Bosny. Tedesco denied that 
he had received any such letter, which Mr. Bacon thereupon produced. 
Even after the letter was produced, he was at first refused permis- 
sion to see Mrs. Bosny, but finally it was concluded that he could see 
her, and Tedesco went down the corridor to bring her. Bacon, after 
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waiting many minutes, looked down through the corridor and saw 
Tedesco and Mrs. Bosny arguing earnestly together. He sent a mes- 
senger to Tedesco to say that, if he was not irnmediately permitted 
to see Mrs. Bosny, he would complain to the commissioner. There- 
upon Tedesco brought Mrs. Bosny eut, and Mrs. Bosny said she 
would see Mr. Bacon later. He asked her if she wanted him to act 
for her, and she said she thought she would. Mr. Bacon then went 
back to the law division again, and asked to look at the record, and 
Mr. Williams said that he did not know whether he ought to grant 
it or not, and subsequently wrote the letter to Mr. Bacon quoted 
above, in which he says: 

"I hâve personally interviewed this morning Lainbertlne Bosny and she 
stated to me in the présence of Interpréter Tedesco that she did not wish to 
employ a lawyer until it was determined that she should be deported." 

The commissioner therefore declined to let Mr. Bacon see the rec- 
ord, and Mr. Bacon thereupon took no further action in the case at 
that time. 

The weightiest proof in the case is the fact itself that thèse aliens 
did repeatedly refuse to retain counsel. They were aliens in humble 
circumstances. They knew nothing of American law or of the prac- 
tice in déportation cases. Their native language was French. Mr. 
Bosny speaks English fairly well, and Mrs. Bosny very poorly. They 
had been arrested and taken from their home to EHis Island. They 
were charged with being engaged in a disgraceful business. They 
were to be tried on that charge, and, if convicted, they would be de- 
ported. If deported, they would be liable to two years imprisonment 
if they ever attempted to re-enter the country. Is it conceivable that 
any persons under such circumstances should refuse légal assistance, 
unless some strong influence was at work to dissuade them from ac- 
cepting it? Who had any interest in dissuading them except Tedesco 
and Nicolay? Nicolay had originally made the charge, and Tedesco 
had preferred it. They both had the ordinary detective's belief in 
guilt and zeal for conviction. Tedesco appears at every turn in the 
transaction resisting ail attempts of any counsel to see the aliens. He 
contradicts absolutely Mr. Bacon's testimony that, when he applied 
to see Mrs. Bosny, Tedesco went and found her, and was seen at the 
end of the corridor arguing vehemently with her on some subject. 
Mr. Bacon I believe to be an honorable member of the bar, in whose 
word, whether given under oath or not, I should place implicit cre- 
dence. If Tedesco had admitted that such an occurrence had taken 
place, and explained it, his explanation would hâve been entitled to 
considération, but, when he dénies absolutely that any such occurrence 
took place, I hâve no doubt that he was testifying deliberately to an 
intentional untruth. His entire testimony impressed me unfavorably, 
and in my opinion no part of his testimony is entitled to any weight 
except those parts which are inherently probable or are corroborated. 
I think that the charge in this proceeding is established, and that it 
is a fact that Tedesco by a course of constant persuasion and intim- 
idation prevented thèse aliens from engaging counsel to represent them 
in the proceeding. 
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The question of the guilt of the aliens is strictly not material in this 
proceeding. But there is enough évidence before me to make it doubt- 
ful. Mr. and Mrs. ^ Bosny occupied a small apartmenf on Sixth av- 
enue. Mrs. Bosny is a piasseuse. She^ keeps there what she calls 
a massage parler. She had one girl with her. Such places are some- 
titries disreputable and sometimes not. Evidence was given in the 
case, njostly from tainted sources, tending to show that the place was 
actually a place of prostitution. This she and her husband deny. 
The business conducted at this massage parler, whether reputable or 
disreputable, was apparently wholly conducted by Mrs. Bosny. The 
évidence is that Mr. Bosny is a mechanic, who worked in a garage. 
]f the business conducted by Mrs. Bosny was a disreputable one, 
there is not a shred of évidence in the case that Mr. Bosny knew it, or 
took any part in it. The only ground for suspicion against him is 
the fact that he lived with his wife in the apartment. With the ap- 
plication for the writ were presented the affidavits of four persons, 
who ail dépose that they are well acquainted with the aliens, and that 
the ahens are respectable persons, foUowing honest callings. Most 
of thèse affiants were called and testified orally on the hearing be- 
fore me,, and they impressed me as worthy people and truthful wit- 
nesses. If the aliens had retained counsel in the proceeding before 
the inspecter, the counsel would hâve undoubtedly preduced thèse 
witnesses. Their évidence would hâve been taken and included in 
the record submitted to the Secretary of Commerce and Labor. The 
ahens were entitled to hâve such évidence offered in their behalf, and 
to hâve it considered, especially in view of the fact that the business 
which Mrs. Bosny claimed to be conducting is of ten a cloak for a dis- 
reputable business. The mère fact that she was engaged in such a 
business would tend to make many persons assume that she was guilty, 
and that the évidence of herself and her husband and of any witnesses 
whom she might produce would probably be false. 

My conclusion is that thèse aliens by the influence of the inspecter 
who was hearing their case were dissuaded and intimidated from ex- 
ercising their right to be represented by counsel; that the proceed- 
ings therefore were fatally irregular; that the Secretary's order of 
déportation based upon them is therefore invalid, and their présent 
détention under such order illégal. 

I direct that the petitioners be discharged. 



CLARK et al. v. lOWA FRUIT CO. et al. 

(Circuit Court, D. Missouri, S. E. D. January 20, 1911.) 

No. 611. 

1. JuDiciAL Sales (§ 53*) — Validity— Retiikn of Master. 

Wbile it is the duty of a spécial master autliorized by tlie court to 
make a sale of real estate to report the eosts and expeuses of executing 
the order of the court, his fallure to do so does not affect the validity of 
the sale. 

fEd. Note. — For other casas, see Judicial Sales, Cent. Dig. §§ 104:- 
107; Dec. Dig. § 53.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Bep'p Indexes 
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2. Courts (§ 18*) — Powebs of Couet — Sade or Land Betond its .Turisdic- 

TION. 

AVhile a court may not fix the lien of Its decree upon lands in anotlier 
jurisdiction and then order a sale of such lands by its master In satis- 
faction of that lien, It may enforce a contract lien, as the exécution of 
a trust, where the parties are before it, and it can enforce the conflrma- 
tlon of the title by appropriate conveyance. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. g 54; Dec. Dig. S 
18.*] 

3. Courts (§ 18*) — Powers of Cotjkt— Sale of Land Betond its Jurisdic- 

tion. 

In a suit in equity in a fédéral court by stockholders for the winding 
up of the aiïairs of a corporation and distribution of its assets, consist- 
Ing of land in another district of the state which was subject to a trust 
deed, where the bill alleged a conspiracy between the trustée and others 
to defraud the stockholders, and where the corporation, the trustée, and 
ail parties in Interest were before the court and consented thereto, the 
court had jurisdiction to sell the land by its master as a prelimlnary 
to the adjustment of the claims of the mortgage creditors, a portion of 
which was alleged by complainant to be fraudulent, and the distribution 
of the fund among the creditors and stockholders. 

[Ed. Note. — For othei- cases, see Courts, C«nt Dig. § 54; Dec. Dlg. | 
18.*] 

In Equity. Suit by Mary M. Clark and others against the lowa 
Fruit Company and others. On exceptions to report of sale by spécial 
master. Sustained in part. 

W. E. Mason and E. R. Mason, for complainants. 
J. M. Whitaker and F. T. Hughes, for défendants. , 

VAN VALKENBURGH, District Judge. June 21, 1910, the com- 
plainant Mary M. Clark filed in this court her bill of complaint against 
the lowa Fruit Company, a corporation, J. D. Brooks, trustée, and O. 
L. Meek, secretary and manager of said lowa Fruit Company, alleg- 
ing that complainant was the owner of 20 shares of the capital stock 
of said lowa Fruit Company of the par value of $100; that said stock 
had been sold to her under misrepresentations as to the condition of 
said Company ; that the company was the owner of a fruit f arm con- 
sisting of 500 acres more or less in Oregon county, Mo. ; that the value 
thereof, as complainant believed^ was $100,000; that the liabilities of 
said company were in the neighborhood of $6,893.92, a portion of 
which was secured by deed of trust on the property of date May 12,^ 
1909, in which said deed of trust the défendant J. D. Brooks was trus- 
tée ; that in the belief of complainant said deed of trust was owned by 
the défendant company ; that the défendant O. L. Meek, with the other 
officers of said corporation, had conspired and confederated togeth'er 
to cheat and defraud complainant and other stockholders out of their 
holdings of stock in said company, and in furtherance thereof they 
had purposely defaulted in the payment of the interest upon the trust 
deed and had procured the said trustée to advertise said property for 
sale, which said sale was adyertised to take place on the 32d day of 
June, 1910, unless enjoined by the process of this court; that a syndi- 
cate had been formed by said conspirators to purçhase said property 

*For other cases see same topic & § nttmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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at the sale ; that this was being donc for the sole purpose of def raud- 
ing complainants and other stockholders out of their just rights in 
the premises, and to render their stock absolutely worthless; that the 
défendant Meek, as secretary and gênerai manager of said corpora- 
tion, was wholly incompétent to manage the afïairs of the corporation ; 
that it was a oart of said conspiracy to permit the property to go to 
waste, to neglect the fruit and allow it to become diseased and rotten 
and unfit for the market, and to prevent the property from bringing 
its fair value at the sale; that complainant had no information, and 
could secure no information, as to whether the note, which the trust 
deed was given to secure, represented a valid and subsisting indebted- 
ness against the said lowa Fruit Company, or what the amount due or. 
secured by said trust deed was ; that under proper management a loan 
could readfly be secured upon the property to pay ail the existing in- 
debtedness and to support the property until a crop should mature. 
Complainant prayed that a writ of injunction issue enjoining the de- 
fendant Brooks from in any manner proceeqling to sell the real estate 
above desr-ribed, and from further advertising the same ; that défend- 
ants make fuU and complète answer to ail matters in the bill of com- 
plaint; that at a iinal hearing it be decreed that the aiïairs of the cor- 
poration be wound up and the property sold at either private or pub- 
lic sale under the direction of the court ; that the proceeds thereof He 
ratably distributed to the stockholders, or a meeting of the stockhold- 
ers be cfilled under the direction of the court, and be given authority 
to put trwstworthy officers in charge of the opération and management 
of the cijrapany ; that pending said final hearing and meeting the court 
appoint some responsible person as receiver of the lowa Fruit Com- 
pany; that he be placed in possession thereof, with authority to con- 
trol the opérations and to negotiate a loan sufficient to pay the pressing 
indebtffldness, together with interest and costs and taxes — ^in effect, a 
winding up of the afifairs of the corporation and an accounting, be- 
tweetr, the stockholders with a sale of the property, if necessary, and 
a rectJver pendente lite. 

A subpœna in chancery was duly issued, together with a temporary 
restiaining order, the latter returnable on the 30th day of June, 1910. 
On the latter date an amended bill was filed setting out more fully, 
ameng other things, the parties to the conspiracy and the names of 
certain of the stockholders; that a large proportion of said stock was 
issued without considération, or with only a partial considération, in 
viol'ition of the' statutes, and was theref ore void. An additional prayer 
was added that a receiver be directed by the court to call upon the 
stockholders, under the provisions of section 961, Revised Statutes of 
Missouri, for paymènt of the balance due upon their unpaid stock sub- 
scriptions, and that after the period of 60 days the receiver should dé- 
clare ail that had been paid upon said stock subscriptions forfeited to 
the use of the company, and that the stock of each and every default- 
ing stockholder should be forfeited to the use of the said lowa Fruit 
•"'Jompany. 

On the same day one William O. Nugent, as the owner of 50 shares 
ci the stock of said company, intervened and asked to become a party 
«^mplainant therein, which was granted. The défendants thereupon 
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filed their demurrer, and the défendant Brooks an answer disclaiming 
any interest, other than as trustée, in the subject-matter. Returns were 
aiso filed by the défendants O. L. Meek and the lowa Fruit Company 
denying the allégations of the bill of complaint and setting up the 
amounts alleged to be due under the trust deed. Affidavits were filed 
on both sides in support of their several contentions, and on the said 
30th day of June, 1910, Judge Dyer ordered that the défendants, or 
any of them, within two days from that date should enter into a bond 
in the sum of $7,000, payable to the complainants, conditioned that 
said défendants would pay ail damages and costs which might be ad- 
judged to be due complainants by reason of the sale of the mortgaged 
property described in said bill. This bond was filed by the défend- 
ant lowa Fruit Company with one J. A. Lewis as surety, and there- 
upon the restraining order theretofore granted was vacated. Mean- 
time the property had been readvertised for sale under the deed of 
trust and the date of sale fixed for July 13, 1910. 

Thereupon the complainants made application to file an amended 
and substituted bill of complaint, and, in the absence of the regular 
judge from the district, applied to one of the circuit judges for a fur- 
ther hearing, with the resuit that the writer was designated to proceed 
to St. Louis for that purpose. July 8, 1910, the amended and sub- 
stituted bill for injunction and for appointment of a receiver was filed, 
in which many of the allégations of the former bills were, in substance, 
restated. It was further alleged that, while it was claimed that there 
were $6,893.92 due under said deed of trust, a total of only $3,000 
had been advanced thereunder ; that the real estate constituted ail the 
assets of the company; that the complainants could get no statement 
as to the condition of the company and were not suffîciently advised 
to be able to protect themselves in the premises ; that the trustée was 
not acting in good faith, but was seeking to further the objects of the 
conspiracy charged; that the sum secured by the trust deed was not 
yet known, but had been declared due by reason of nonpayment of 
interest, the amount of which interest and the costs incurred in adver- 
tising the sale were not known ; and that complainants desired to pay 
the same and stop the sale, but were unable to do so in the premises. 
It was further urged, though not specifically set out in the bill, that 
the bond theretofore given was inadéquate by its terms to afford the 
protection intended. The granting of an injunction and the appoint- 
ment of a receiver were again prayed for. 

Upon thèse représentations, and in view of the circumstances under 
which the matter had been reopened, leave was granted to file this 
amended and substituted bill and a further hearing granted. The de- 
fendants again appeared, by counsel, and filed their demurrer and a 
plea of adjudication, which were overruled. Thereupon an answer was. 
filed denying the f raud charged, averring that the indebtedness claimed 
was due and unpaid, denying that the complainants were not fuUy 
advised as to the amount due, and that it was necessary for complain- 
ants to hâve time to investigate the bocks and condition of the com- 
pany, averring that it would be to the great damage and irréparable 
in jury of ail parties concerned to delay the sale of the property; that 
if the property were sold now it ^ypuld be sufficient to pay the debts, 
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and leave some amount to be distributed among the stockholders, but 
if delayed it would be so depreciated that it could not be sold for more 
than sufficient to pay off the mortgage indebtedness ; that said prop- 
erty was rapidly depreciating in value and was Hable to be destroyed 
by fire or in other ways, uniess it could be placed in the hands of some 
party who would be able to care for and protect it; that défendants 
had made every eiïort to obtain money to pay the présent indebted- 
ness and to borrow money for the protection of the property, but had 
been unable to do so ; agreeing that the corporation should be wound 
up and its property sold as averred in complainants' amended and sub- 
stituted bills, the debts paid, and the money realized over and above 
the debts distributed ratably among the stockholders. 

A number of affidavits were filed by both sides. Those filed by com- 
plainants tended to show that one Johnson, who owned a half inter- 
est in the note secured by the deed of trust, had never received any 
interest on his loan, but had never made any demand for foreclosure ; 
that one B. F. Ketcham owned the other half and had full charge of 
the collection of the same ; that the sâid Ketcham and certain stock- 
holders in the lowa Fruit Company desired to hâve the sale made; 
and that some of them contemplated bidding at such sale in order to 
protect themselves. On the other hand, affidavits were filed denying 
the existence of any such conspiracy as charged in the bill of complaint, 
and any acts in furtherance thereof as therein stated ; that the indebt- 
edness secured by the deed of trust was due and unpaid under its 
terms; that an earnest effort had been made to finance the company 
and to secure the money necessary to pay its indebtedness and place 
the property in a paying condition; but that this had been found to 
be impossible ; that the property was depreciating daily and would not 
bring more than enough, if enough, to discharge the indebtedness if 
the sale was long postponed. The value of the property was variously 
estimated. In the course of the discussion it appeared that from $40 
to $50 per acre might be considered an outside valuation. Its depre- 
ciated condition as a fruit farm rendered its value, as such, entirely 
problematical, while, if it were to be estimated as practically naked 
land, it could be considered not worth more than $10, $15, or at least 
$30 per acre. The tract of land composing the fruit farm undoubt- 
edly formed the basis for the capitalization of the company, which was 
$100,000. This, as is generally the case in enterprises of this sort, con- 
templated its ultimate value as a productive fruit farm. The plans 
of its promoters had gone widely astray ; the enterprise had been a fail- 
ure from the start; large sums of money had been expended to no 
purpose ; the crop had persistently failed ; ail agreed that it would take 
considérable money to place it even in fair condition for opération. 

During the hearing it was suggested that at the session of Congres s 
just closed, and prior to the filing of the original bill of complaint, 
Oregon county, Mo., in which the land is situated, had been detached 
from the Eastern judicial district of Missouri and placed in the West- 
ern district, without the jurisdiction of the court to which the suit had 
been brought. This added to the complications already existing. The 
court found itself with jurisdiction of the parties and of the original 
subject-matter of the suit, but without jurisdiction of the physical 
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property, which wàs the real substance of the litigation. It was con- 
ceded that a large amount of money was needed to carry out the ob- 
jects of the corporation in whatever hands it might be placed. No 
source of supply was appai-ent. Left in its présent condition the prop- 
erty was depreciating rapidly and the indebtedness was increasing; 
contract creditors were demanding payment and the benefit of their 
légal remédies. An early sale of the property was admittedly désir- 
able, and both sides asked that the afifairs of the corporation be wound 
up and its assets ratably distributed. The main point at issue was the 
manner and terms of the distribution ; in other words, the accounting 
between the parties interested. The only fund available for such pur- 
pose was this real estate, which constituted the only asset of the cor- 
poration. The complainants were insisting upon the bad faith of the 
défendants, including the trustée in the deed of trust, under their sworn 
bills of complaint; défendants were contending for their légal rights 
as disclosed by the papers in the case. 

Under thèse circumstances, the court indicated to counsel its inabil- 
ity to make any effective order in view of the controversial attitude of 
the parties. The land was without its jurisdiction. A receiver could 
not be appointed because there was nothing to which his appointment 
could attaeh, nor had he funds with which to efïect àny solution of the 
problem. The court could not go into the f ruit-raising business, nor 
permit a receiver to incur indebtedness under such conditions ; neither 
could it in equity and good conscience postpone indefinitely a sale so 
urgently demanded. But the complainants contended that this sale, if 
made, as contemplated, without the supervision of the court as to the 
amount of the bona fîde indebtedness and the proper distribution of 
the proceeds, would resuit in irréparable injury to them. It was there- 
fore suggested by the court, in view of the allégations of fraud and 
of bad faith in the exécution of the trust involved and of the évident 
necessity for an immédiate sale of the real estate, that, if ail parties 
would consent, thereto, the court would order the property to be sold 
by the trustée, as a spécial master, on the Ist day of September fol- 
lowing: that said sale should be advertised once a week, for four con- 
sécutive weeks, in some newspaper of gênerai circulation in Oregon 
county, Mo., one newspaper in Kansas City, Mo., and one newspaper in 
St. Louis, Mo. ; that the master should pay the proceeds of said sale 
into the registry of the court, to be distributed subject to the further 
orders of the court in the premises, and should forthwith file with the 
court a statement of the amount due under the trust deed executed to 
him, showing the exact amounts paid by the beneficiaries under said 
trust deed, the dates of such payments, to whom paid. and in what man- 
ner. In this way it was contemplated that the sale should be post- 
poned sufificiently that full notice thereof might be given in such man- 
ner as to insure the greatest publicity and opportunity for complain- 
ants and other parties interested to prépare themselves to protect their 
interests at such sale and to prevent the property from being sacrificed ; 
meantime the amount of the indebtedness should be definitely known, 
and the proceeds should be deposited with the court ultimately to be 
distributed ratably in accordance with the accounting desired by both 
parties. The entire suggestion was made in the interest of a speedy 
185 F.— 39 
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sale of the property and a final adjustment of thât feature of the con- 
troversy, leaving only the accounting between the parties to be effected. 
In thèse views of the court ail acquiesced, and July 9, 1910, a consent 
order was entered in accordance therewith. Complainants filed a 
surety bond in the sum of $1,000 as security for costs incurred in the 
action^ 

Thereafter, on the 3d of August, 1910, the spécial master filed a 
report of the advances made and the amounts due under the deed of 
trust. On August 12th complainants filed exceptions thereto, and 
foUowed this on the 18th with a motion for a rule upon the master 
to make a further certified statement respecting such amounts, and 
for an order staying the sale which had been fixed for September 1, 
1910, as aforesaid; and on that day Judge McPherson, sitting in the 
absence of Judge Dyer, the regular judge, entered an order requiring 
a further certified statement by the spécial master, and ordering the 
master not to advertise or sell the property described until such re- 
port. August 19, 1910, there was filed a stipulation, signed for ail 
parties to the suit, changing the dat^e of sale from September 1, 1910, 
as ordered by the court on July 9, 1910, to some date subséquent to 
September 28, 1910. On August 35th the master filed an amended 
report of the indebtedness secured by the deed of trust as required 
by the order of August 18th, and the sale was set for September 29, 
1910. On September 37, 1910, the complainants filed a motion ten- 
dering to the master the sum of $450 to be used in paying the interest 
and costs up to that time upon the indebtedness secured by the deed 
of trust, and praying an order that the said spécial master should pro- 
ceed no further in making said sale, but should postpone the same un- 
til the further order of the court. On the same day complainants re- 
newed their application for a receiver by filing a pétition therefor. 
Both motion and pétition were denied by Judge l3yer, then sitting. 

The sale was made as advertised on September 29th, and on the 
following day the spécial master filed his report that he had sold the 
property, in accordance with the orders of the court, to one John E. 
VVhitaker, for the sum of $8,000, and asked that the same be ap- 
proved. On. the same day complainants were granted until October 
5th to file their exceptions to the spécial master's report; such excep- 
tions were filed on October 6th, and additional exceptions, by leave 
of court, on October 11, 1910, at which time the writer was again 
sitting in St. Louis. The complainants also filed an amendment to 
their former amended and substituted bill, in which, among other 
things, the happenings since the order of July 9th were set out from 
the view point of complainants. In this bill it was prayed that the 
sale of September 29th be set aside and that the master be required 
to comply more specifically with the order of the court and make a 
definite and certain finding as to the amount secured by the mortgage 
deed, to the end that the complainants and other stockholders similarly 
situated might pay ofif the mortgage debt and thus prevent the sale 
thereof. On October 13, 1910, by leave of court, the spécial master 
filed an amended report of sale, and thereupon the entire matter was 
submitted to the court upon the record, the exceptions, and the brie f s 
and arguments of counsel. 
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The exceptions filed on October 6, 1910, objected to the confirma- 
tion of the sale because it was alleged to be in violation of the order 
of July 9, 1910, in that the master neglected and failed to file with 
the court a report fixing definitely the amount due from the défend- 
ant corporation to the beneficiaries under the trust deed, giving the 
dates of the advances made therein, to whom advanced, and how ad- 
vanced and how paid ; and that the order appointing the spécial mas- 
ter to make the sale was void, so far as the same authorized said mas- 
ter to make said sale, because the property so ordered to be sold was 
wholly beyond the jurisdiction of the court. 

The additional exceptions filed October 11, 1910, further objected: 
( 1) That the report did not show in a definite and certain manner that 
the master advertised the property for sale, as required by the order 
of court, in that he did not state what newspaper he published the 
advertisement in, nor that he advertised any particular land by de- 
scription in said advertisement; (S) that the report did not show what 
land was sold; (3) that the report did not show that the master had 
found that it was most advantageous to sell the property as a whole, 
nor that if it had been ofïered in parcels it might not hâve brought a 
sum largely in excess of the amount produced by selling it as a whole; 
(4) that the property was not sold for cash, and that the master had 
not deposited the proceeds in the registry of the court to be distributed 
as furthèr ordered; (5) that the master had exceeded his authority 
in attempting to establish claims, and distribute without authority of 
the court the funds arising from the sale of the property; (6) that 
the master had exceeded his authority in finding and reporting that 
the purchaser was and is a stockholder to the extent of 866 shares 
of the capital stock; (7) that the master has failed to make return 
of the costs and expenses in items attending the advertising and sale 
of the property; (8) that the report is indefinite and uncertain and 
conveys no information as to what the master did under said order 
and assumes a state of affairs which do not exist. 

By his amended report of October 12, 1910, the spécial master has 
met exceptions 1, 2, and 3, of date October 11, 1910, in that the 
amended report names the newspapers in which the advertisement was 
published, and annexes copies of the advertisements containing the 
description of the land sold, and that the description is further set out 
in the amended report. The master also reports that he first ofïered 
the land separately in subdivisions and was unable to obtain bids for 
any one of said tracts or subdivisions thus separately ofïered; that 
thereupon he ofïered and sold the land in its entirety. 

Exception 6 présents an immaterial objection, in that the incidental 
finding of the master that the purchaser was a stockholder to the ex- 
tent of 866 shares of the capital stock is not binding upon the court, 
and has no bearing upon the validity of the sale. 

Exception 7 is immaterial to affect the sale. It is, however, the 
duty of the master to report the costs and expenses of executing the 
order of the court, ail of which are to be considered and adjusted in 
making allowances therefor. 

It is not perceived wherein the report is so indefinite and uncertain 
as to render it vulnérable to exception 8, in so far as the confirmation 
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of -the sale.is conCerned., Details,,which may become necessary for thc 
information of the court iii mal<ing :a fin^l adjustrnent can be "at any 
titne sii|)plied.'.,.i , ,r; , /. ■■ ; ■:■/ • ,■; ' 

Rçspeeting exceptions i4 and 5i,;.iof .date October 11, 19:10, it is to be 
observ.éd' tli^t the master.. reports a cash sale, and that he bas received 
in cash the 25 per cent.. prOvided, by thë order. No balance was, of 
course, required to be deposited .bef ore the confirmation.. The master, 
however, has reeomrnended that certain évidences of indebtedness in 
lieu of . cash be accepted for the balancé of the cash payment, including 
dividends upon the shares of stock of the purchaser to the number of 
8,66; according to bis information. ■ Such a proceeding would not con- 
form. with the.object of the salç as recited in the order, which was 
that, the' proceeds of said sale shouklbe.paid into the registry of the 
cour;t,,,subject to the further order of the court in the preniises. The 
entire. proceeds of' the sa|e, in advance of' the accounting-was because 
of : the, .deteriprationi incidental to delay. The proceêcls of that sale 
were -to be paidinto the court, and the crédits and débits were there- 
after to be marshaled and adjudicated, and a ratable distribution made 
in ; conf ormity with the findings of the court after proper investigation 
and hearing. It was therefore contemplated that the entire proceeds 
of the sale, in cash, should be paid into court without offset of any 
nature whatsoever, , some of the very .matters in litigation being the 
amount: of the indebtedness and the validity of the claims to be as- 
serted against the fund. It:would therefore be the duty of the master 
to coUect the entire amount of the purchase price in cash and deposit 
it in the registry of the court ; thereaf ter to be distributed in such 
manner as the court may find to be just and équitable. 

This brings us to the considération of the two exceptions originally 
fîled October 6, 1910. Respecting the first, it should be suffîcient to 
repeat that the master filed a report assuming to fîx the amounts due 
under the trust deed on the 3d day of August, 1910. To this report 
complainants excepted on August 12th, and on August 13th an order 
was made for a further report. A stipulation was then entered into 
for a postponed date of sale. August 25, 1910, the master did file an 
amended itemized report of the amounts alleged to be due, the dates 
of the items, and on what account advanced. This report, while not 
conclusive in a final adjudication, seems sufficiently to comply with the 
court's order. At any rate, the complainahts appear to bave fîled no 
exceptions thereto until on September 27th — but two days before the 
date fixed for the sale — they filed what purports to be a tender of 
$450 to be used in paying the interest and costs up to that ,time under 
said deed of trust, ànd a prayer that the sale be stayed. It would 
seem therefore that the report filed had béen sufilcient to enable com- 
plainants to make the rtecessarj? computation for that purpose. This 
evidently was the view taken by Judge Dyer, because this application 
of complainants was denied and the sale was made. 

This brings me tothe considération of the second exception to thfe 
report filed October 6, 1910, to wit, that the order of sale was void 
because the property was wholly beyond the jurisdiction of the court. 
This is, in fact, the only exception urged which strikes at the validity 
of the entire proceeding. 
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The reasons for ordering the sale of this property at the time and 
in the manner directed hâve heretofore been set out in détail. That 
order was inade by consent of ail parties, and would not hâve been 
made under any other circurastances. It was made in furtherance of 
the objects desired by the complainants and of the emergencies shown 
to exist at the hearing which were then practically; conceded. The 
court is of opinion that the authority to make the sale existed under 
the pleadings in view of the relief sought and the consent of.all par- 
ties who were confessedly before the court and subject to its juris- 
diction. The case seems to fall withinthe reasoning of Judge San- 
born's opinion in Byrne v. Jones et al., 159' Fed..321, 90 C. C. A. 101. 
It is there said : 

"The decree below directs the master to make an immédiate sale of the laud 
in Arliansas and to bring the money into eourt, and the inference is that he 
is to make this sale before the respective rights and interests of the parties 
ean be adjudicated by the décision upon the exceptions, if any, to the master's 
report of the accounting. A court of chancery has the power to direct a sale 
of property before the accounting in cases which require both, and it is cus- 
toinary to do so in windlng up insolvent estâtes and in other cases where 
the claimants to the proceeds are numerous, or for other reasons an early sale 
is especially désirable. 

"A court of chancery has plenary power to afCect the title to real estate be- 
yond its jurisdietion by a sale and conveyance thereof by its master or other- 
wise by its decree in suits to exécute trusts, to undo frauds, and to enforce 
coutracts regarding such real estate, whenever it has acquired .jurisdiction of 
the persons of the parties interested therein, for the reason that equlty acts 
through the person. * * * 

"That agreement vested in the trustée, Byrne, the power to sell and convey 
the Texas land, and to apply the proceeds according to its terms, and wheu 
Byrne beçame faithless the court below had plenary power to substitute its 
inaster for him as trustée and to direct him to exercise ail the powers orig- 
inally vested in Byrne. Byrne is within the jurisdiction of that court, and it 
may lawfully require him to make the sale and conveyance as trustée, or it 
may appoint its master in his place who will be trustée pro hac vice. It may 
direct him to make the sale and conveyance requisite to completely exécute 
the trust, and may require ail the parties to this suit to confirni tlie title of 
the purchaser by subséquent deed. In cases of this nature the court is in- 
vested with ail the powers of the parties to the agreement of trust of whom 
it has acquired jurisdiction, and it may by its decree effect any sale or con- 
veyance of lands beyond its jurisdiction which the parties to the suit could 
make." 

In Muller v. Dows, 94 U. S. 444-450, 24 L. Ed. 207, the Suprême 
Court said: 

"The mortgagors hère are within the jurisdiction of the court. So were the 
trustées of the mortgage. It was at the instance of the latter the master was 
ordered to make the sale. The court might hâve ordered the trustées to make 
it. The mortgagors who were foreclosed were eujoiued agaiust claiming prop- 
erty after the master's sale, and directed to make a deed to the purchaser in 
further assurance. And the court eau direct the trustée to make a deed to 
the i)urehaser in eoniirmation of the sale. We cannot, therefore, déclare void 
the decree which was made." 

The important distinction is that a court may not fix the lien of 
its decrees upon lands in another jurisdiction and then order a sale 
of such lands by its master in satisfaction of that lien, but it may 
enforce a contract Hen, to wit, the exécution of a trust where the par- 
ties are before, it and where it can enforce the confirmation of the 



614 185 FEDERAL BHPOETER 

title by appropriate conveyance. Boyce's Executors v. Grundy, 9 
Pet. 275, 9 h. Ed. 137, Byrne v. Jones, and Muller v. Dows, supra. 
Hère the lowa Fruit Company, the mortgagor and owner of the land, 
was before the court; so also, was the trustée. It is charged that 
this trustée is unfaithful, is a party to a conspiracy to defraud, and 
that if he were to make the sale under the terms of the deed of trust, 
without the supervisions of the court, an irréparable injury would 
resuit from an improper récognition of invalid indebtedness and an 
unwarranted distribution of the proceeds of the sale to those not en- 
titled thereto. The sale bas been made under the order of the court, 
the price -appears to be a fair one under ail the circumstances of the 
case, at least, full and fair notice was given, and the complainants 
had 2yz months within which to perfect arrangements to protect their 
interest by bidding at that sale, or by urging others to become inter- 
ested therein. The purchaser cornes before the court, through the 
trustée, and asks confirmation of the sale. The défendant corpora- 
tion, the title holder, is before the court, and not only may be re- 
quired, but is willing, to make conveyance in confirmation of the sale. 
No one, on this ground at least, can complain or question the power 
of the court to vest a good title in the purchaser. 

This order was made as the only relief which the court conceived 
it to be within its power to grant under the pleadings and the facts 
developed at the hearing. To this action of the court complainants 
formally cônsented. An inspection of the record discloses that this 
may hâve been done with a mental réservation, because continuously 
from August 3d complainants made filings to postpone and prevent 
the sale and to cofnpel the court, against its deliberate convictions 
and repeated refusais, to assume jurisdiction of this matter through 
the intervention of a receiver. The one exception to this course of 
conduct is found in the stipulation of August 19th, in which complain- 
ants again cônsented to a sale under this order, but at a later date. 
It is not felt that the exception under considération properly observes 
the understanding reached by the court and opposing counsel when 
the order of July 9th was made. 

It results, from what bas been said, that exceptions 1 and 2, filed 
October 6, 1910, and exceptions 1, 2, 3, 6, 7, and 8, filed October 
11, 1910, will be overruled; exceptions 4 and 5, filed October 11, 
1910, will be sustained to the extent that the spécial master will be 
required to collect the balance of the purchase price in cash and de- 
posit the same in the registry of the court to be distributed subject 
to the further order of the court in the premises, after an account- 
ing has been had and ail claims to the fund bave been judicially es- 
tablished and determiried in this proceeding, and that upon the deposit 
of the moneys, as aforesaid, said sale will be cônfirmed, ànd the mas- 
ter will be directed to make the necessary conveyance or conveyances 
to the purchaser. Further, that the défendant, lowa Fruit Company, 
by deed properly àuthorized and executed, confirm to the purchaser 
the title to the premises sold. 

Should the purchaser f ail or refuse, within 10 days of notice of 
the order made herein, or within such further time as may be allowed 
by the court, to pày over to the master the balance of the purchase 
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prîce bid at such sale, the master will pay into the registry of this 
court the $2,000 now in his hands and deposited with him by the 
purchaser, and the same shall be forfeited as contemplated by the or- 
der of sale requiring 25 per cent, of the amount of the bid to be de- 
posited in the hands of the master to guarantee the bona fides of the 
ofFer made. 



EDJSON ELEOTBIC LIGHT & POWER CO. OF ST. PAUL et al. v. 
BLOMQUIST et al. 

(Circuit Court, D. Minnesota, TMrd Division. MarcH 20, 1911.) 

1. Mttnicipal Cobpobations (i 703*) — Stbeets — Natube or Use — Moving 

Building. 

Thé use of a public street for the moving of buildings is an extraor- 

dinary use for the sole beneflt of the owner, and not an ordinary use 

for the beneflt of the public, notwithstanding a clty charter confers on the 

council the right to regulate the subject and the exercise of such right. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. S§ 

. 1509-1513 ; Dec. Dlg. § 703.*] 

2. Eminent Domain (§ 13*) — Use ov Stkeets — House Moving — Electric 

WiBEs— Displacement— Ordinances. 

St. Paul City Ordinance March 31, 1910, requiring electric light and 
Power companles, téléphone, telegraph, and street railway companies at 
their own expense to remove or displaee thelr vrires lawfully in the 
street when a llcensed house morer permitted to move a house through 
the streets requests theni to do so, Is invalld. In so far as It requires 
such companies having acqulred the right to erect and maintain thelr 
pôles and wlres in the streets to eut or remove the same at their own 
expense to permit the moving of buildings, as a taking of private prop- 
erty for a private use. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. |§ 51-53; 
Dec. Dig. § 13.*] 

8. Municipal Cobpobations (§ 661*) — Streets — Régulation— Obdinances. 

St. Paul Clty Charter, c. 4, § 23, provides that the common council may 
by ordinance regulate and control the exercise by any person or corpora- 
tion of any public right, franchise, or privilège in any of the streets and 
public places In the clty, whether such right, franchise, or privilège bas 
been or may be granted by the city or by or under the laws of the state 
or any other authority. St. Paul City Ordinance April 22, 1893, No. 1,675, 
i 16, grants to complainants the right to maintain pôles and vpires in 
the streets subject to ail the ordinances of the city governing the oc- 
cupancy of the streets, etc., and to ail police régulations, and ordinance 
No. 2,424, approvéd January 21, 1904, requires that complainant gas 
Company shall hold its franchise and exercise its privilèges subject to 
ail conditions and limitations in the charter. Held. that none of such pro- 
visions authorized the council to pass ordinance March 31, 1910, requir- 
ing electric, téléphone, telegraph, and street railway companies to re- 
move or displace thelr wlres at their own expense on request of llcensed 
house movers to allow the removal of houses along the streets. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. { 
661.*] 

4. Equitt (S 115*) — Bill— SuPPLEMENTAL Bill. 

Where a bill was flled against défendant B. to restrain him from Inter- 
ferlng with complainant's wlres located In the streets of the clty for the 
purpose Of moving a house along the streets, and by supplemental bill 
other house movers, who were moving another house under a separate 

*For otbir cases see same topic & i numbbb in Des. & Am. Dlgs. 1307 to date, & Kep'r Indexes 
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permit, obtalned from the city over the same route but In the rear of the 
houses being moved by B., were sought to be joined as parties, but there 
was no proof that ttiey were in any way connected witli B. in nioving 
the flrst bouse nor he with tliem in moving the second, or that such ad- 
dltional défendants had any claim or interest in the subject-matter of the 
original suit, the supplemental bill would be dismissed. 

[Ed. Note.— For other cases, see Bquity, Cent. Dig. §§ 280-283 ; Dec. 
Dig. § 115.*] 

In Equity. Suit by the Edison Electric Light & Power Company 
of St. Paul and another against W. J. Blomquist and others. On mo- 
tion for a temporary injunction. Granted. 

W. D. Mitchell, for complainants. 
Wondra & Helm, for défendants. 

WILLARD, District Judge. On March 31, 1910, the common coun- 
cil of the city of St. Paul passed an ordinance requiring electric light 
and power co'mpanies, téléphone, telegraph, and street railway compa- 
nies at their own expense to remove or displace their wires lawfully 
in the street when a licensed house mover, who had procured a permit 
from the city authorities to move a house through the streets, re- 
quested them to do so. This bill was filed to restrain Blomquist, a 
house mover, from interfering with the wires of the complainants in 
the streets of St. Paul, and to restrain the city authorities from en- 
forcing, the ordinance ; and it is now bef ore the court upon the com- 
plainants' motion for a temporary injunction. 

The law governing the rights of ' city councils to regulate public 
service corporations is not doubtful. In Northern Pacific Railway v. 
Duluth, 208 U. S. 583, 28 Sup. Ct. 341, 52 L. Ed. 630, it appeared that 
the railway company, after considérable negotiation with the city, in 
which it denied its obligation to build a viaduct, in 1891 entered into 
a contract with the city, which contract provided that the city should 
build the viaduct, and that the railway company should contribute to 
the expense of its construction $50,000. The city undertook for a 
period of 15 years to maintain the bridge over the railway's right of 
way. In 1903, the viaduct and its approaches having become danger- 
ous to public use, the cityadopted a resolution requiring the railway 
company to repair the bridge, and commenced proceedings by man- 
damus to compel it to make such repairs. It was held by the Suprême 
Court that the railway company could be compelled at its own ex- 
pense to repair the viaduct, notwithstanding the contract previously 
made. 

In West Chicago Railroad v. Chicago, 201 U. S. 506, 26 Sup. Ct. 
518, 50 L. Ed. 845, it appeared that the railroad company under the 
authority of the city council of Chicago had built a tunnel under the 
Chicago river; After the completion of this tunnel, it became neces- 
sary to deepen the channel of the river, for the purpose of public navi- 
gatiçn, and to lower the tunnel. It was held that the ordinance of ' 
the city requiring the railroad company to do this at its own expense 
was valid. The court said, on page 526 of 201 U. S., on pages 523, 
524 of 26 Sup. Ct. (50 L. Ed. 845) : 

•For other cases see Bàme toplc & | humebr in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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"What the city asks,- and ail that Jt a*s, ds that the railroad company be 
required, in the exercise of its i-lghts aUd In the use of lis property, to re- 
spect the public iieeds as detlared by compétent authority, upoii rea'sonable 
«rounds, to exlst. ' Tliis is not an arbitl-ary. or uiireasonftble' demand. It doe:i 
uot, in any légal sensé, take or appropriate the conipanS's property for the 
public benefit, but only insists that the compauy shall not use its property so 
us tb iuterrupt navigation." 

In New Orléans Gas Co. v. Drainage Comm., 197 U. S. 453, 25 
Sup. Ct. 471, 49 L. Ed. 831, it was held that the changing of the loca- 
tion of gas pipes, at the expense of the gas company, under the streets 
to accommodate a system of drainage, did not amount to a deprivation 
of property without due process of law. 

In Cincinnati, Indianapolis & Western Railway Company v. City 
of Connersville (Suprême Court, November 28, 1910) 218 U. S. 336, 
31 Sup. Ct. 93, 54 L. Ed. 1060, the court said : . 

"The question as to the right of the railway company to be reimbursed for 
any moueys necessarily expended in cqnstructing the bridge In question is, we 
think, concluded by former décisions of this court.: * * * The railway 
company accepted its franchise from the state, sub.iect necessarily to the con- 
dition that it would conf orm at its own expense to any régulations, not ar- 
bitrary in their eharacter, as to the opening or use of streets, whlch had for 
their ob.iect the safety of the public, or the promotion of the public conven- 
ienee, and which might, from time to ttme, be established by the municipality, 
when procéeding under législative authority, within whose limits the com- 
pany's business was conducted." 

In ail of the cases above referred to there was no doubt but that the 
expense required was for a public purpose. In the Duluth Case it 
was for the purpose of making a street saf e for gênerai trafific ; in 
the Chicago Case it was for the purpose of making a river deep enough 
for navigation ; in the New Orléans Case it was for the purpose of pre- 
serving the health of the city; and in the Connerstille' Case it was for 
the purpose of opening a street for the purpose of public travel. 

Where, however, a city ordinance or a state law requires something 
to be done by a public service corporation at its own expense, which is 
for a private purpose, such ordinance ôr law does deprivé the company 
of its property without due process of law. 

In Missouri Pacific Ry. v. Nebraska, 217 U. S. 196, 30 Sup. Ct. 461. 
54 L. Ed. 897, it appeared that a statute of Nebraska required railroad 
companies at their own expense to construct side tracks to the outer 
edge of their right of way, whenever required to do so by a person 
who had erected a grain elevator upon land adjacent to the right of 
way. This statute was held invalid. The court said, on page 206. of 
217 U. S., on page 462 of 30 Sup. Ct. (54 L. Ed. 897) : 

"It is also true that the states hâve power ta modify and eut doWn prop- 
erty rights to a certain limited extent without compensation, for public pur- 
poses, as a necessary incident of governnient — the power comnionly ealled the 
police power. But railroads aïter ail are propbrty protected by the Constitu- 
tion, and there are constltutional limits to what can be required of their 
owners under either the police power or any other ostensible justification for 
taking such property away." 

And on page 207 of 217 U. S., on page 462 of 30 Sup. Ct. (54 L. Ed. 

■897): . ■ 

"Why should the railroads pay for what, âftet ail, are private connections? 
We see no reason." 
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_While, as has bëen said, the law is not doubtful, yet tHe difficulty în 
this case is in determining in wHich class this suit falls. Some of the 
uses of a street are admittedly public, as that for travel over it; oth- 
ers are admittedly private, as the deposit of mater ials in the street 
in front of a lot on which a building is to be constructed, the use 
of the sidewalk for the display of goods, and the hanging of signs 
over a street. To which of thèse two classes does the removal of 
houses belong? The fact that the common council is given by the 
city charter the right to regulate this subject does not necessarily show 
that the use of the streets for the moving of houses is a public use. 
The council has the same right to regulate the deposit of building 
materials, the hanging of signs, and the use of the sidewalks by trades- 
men. ' 

No one would claim that the city would hâve a right to compel thèse 
corporations to - remove at their own expense their pôles set in the 
street in front of a lot, in order that the owner of the lot might de- 
posit bHilding materials on the street preparatory to erecting a house 
on it. Xhe city could i^ot compel the companies tp remove at their own 
ejqjense their pôles and wires to allow the owner of buildings facing 
each other across an alley or a street to build a passageway over the 
street or allëy for the tiurposè of connetiting the two buildings. Town- 
send, Grâce &Co. v. Epstëin, 93 Md. 537, on page 555, 49 Atl. 629, on 
page ,632 (52 L, R. A. 409, 86 Am. St. Rep. 441). In that case the 
court, said;- / ■ '' ■•''■' ■■'■ ■'-■ ';■ ^ 

"The corporation, tlïë maybr and city côiincll bf Baitimorë; Ife ïnTested wlth 
the title to and çontrol over the public streets. This contrw; however, is not 
arbitrary control. The stieeta and hlghways are held lu] trust for the beneflt, 
use, and Convenl^nee of the gênerai puhïlç... ïhere are m^ny ways in which 
the power to control an4- regulate the use oC the streets can be and must be 
exerted by the munlcipallty tO meet the nfecefesities arid'the convenience of an 
urban population ; but the exertion of this power must hâve for its ob.iect a 
public purpoW. ■ It Is not In accord wlth thé trust upon whîch the municipal- 
ity holds the streets, nor wlth the nature of the control which it has over 
them to mftke use o^ the- power and authorlty wlth whlçh It is invested in 
that regard to promote a mère private purpose, to subserve a mère prlyate 
interest, or to subordlnate the right of oué citizen in the streets, or in a 
street of the city to the private Interest and coavenience of any other." 

To use the language of that case: Was the ordinance cdmplained 
of in this case passed to subserve a public purpose, or does it subserve 
a mère private purpose and private individuàl interests? Or, to use 
the language of the latest Suprême Court décision in the Connersville 
Case: Did the ordinance hâve for its object "the safety of the pub- 
lic, or the promotion of the public convenience" ? 

The défendant Blomquist says in his brief, on page 5 : 

"Thousands of citlzens of the United States buy buildings for the purpose 
of moving them along the streets pf (dties. Municlpalities of tentimes move 
buildings along their streets,, It Isa privilège grantedtpthe public for its wel- 
fare so that it may pursue such reasonable and profitable Investments or voca- 
tions, as may be for their interest. If ttie right to move a house along the 
streets Isdénled to thèse défendants, the flgit is Iftewise denied toeach cltl- 
'■:en to remove his building and oftentlmes In cases of necessity and the right 
is Ukewlse denied to the miinjcipallty Itself," 
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The same may be sàid ôf thousands of pérsons who build upon lots 
and deposit their materials on the street with the consent of the city. 
To hold that this ordinanee is invalid would not be to hold that houses 
could not be moved through the streets. To hold that an ordinanee 
is invalid which requires such companies as the complainants to move 
at their own expense their pôles, in order to allow an owner to de- 
posit building materials in the street in front of his lot, wduld not be to 
hold that material of that kind could not be so deposited. Such hold- 
ings would simply déclare that the thing cannot be done at the ex- 
pense of third persons. 

For the purpose of illustration, it will be well to examine some of 
the facts in this case as disclosed by the évidence. The house to be 
moved is 31 feet wide, 40 f eet long, and 40 feet high. It is to be moved 
17 blocks, and passes over 13 street crossings, and at some 14 différent 
places interfères with the complainants' wires. Thèse carry a volt- 
age, Somê of 110, some -320, somè 2,300, and some 4,000, volts. They 
furnish current to 300 city arc lights. They furnish light or power 
to some 77 différent persons or corporations. There is a dispute be- 
tween the parties as to whether any'ôr ail of thèse wires would hâve 
to be eut and the current shut ofï; but it would seem that at least 
the wires carrying a voltage of 3,200 and 4,000 volts would hâve to 
be eut, stoppiftg the current. : - ,: 

In addition to the inconvenience tO: the complainants and their pa- 
trons, it appears that the house will cross the tracks of the street car 
Company whose wires will hâve to be eut or displaced. In addition to 
ail this, there is the inconvenience to pubHc travel on foot and in vehi- 
cles caused by the obstruction of the streets, resulting from the re- 
moval of the house through them. Similar inconveniences are suffered 
by the gênerai public in ail such cases. The only person benefited is 
the owner of the house. 

The use of streets for moving houses is an extraordinary and un- 
usual one. Edison Light & Power Company v. Blomquist, 110 Minn. 
163, on page 167, 124 N. W. 969, on page 970. The court, moreover, 
in that case said : 

"Authorlty to use the streets for the érection of pôles and wires, and for 
moving houses, Is vested In, the city authorlties, and wlthout such authorlty 
there Is no rlght. Eurêka City v. Wilson, 15 Utah, 53 [48 Pac. 41] ; Wilson 
V. Eurêka City, 173 U. S. 32 [19 Sup. Ct. 317, 43 L. Ed. 603]." 

In Wilson v. Eurêka City, 173 U. S. 32, 19 Sup. Ct. 317, 43 L. Ed. 
603, there Wks a refusai on the part of the mayor to allow the build- 
ing to be reriioved at ail. The ordinanee permitting such action on 
the part of the mayor was upheld by the Suprême Court of Utah. 

Streets are dedicated to public uses. A city council may regulate 
their use for public purposes, but it cannot prohibit such use. As the 
council can absolutely prohibit the moving of houses through them, 
how can it be said that such a use of the streets is a public use ? 

In Kibbie v. Landphere, 151 Mich. 309, 115 N. W. 244, 16 L. R. A. 
(N. S.) 689 (1908), the téléphone company was occupying the streets 
of the village ofPaw Paw by virtue of section 6691 of the Compiled 
Laws, which gave it that right, with this proviso: 
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"That the same shall not Injuriously interfère wlth other public uses of 
tlie said places." ' 

The court cited authorities to the effect that the use of the street 
for moving houses was not a usual, but an extraordinary and unusual, 
one. It then said on page 313 of 151 Mich., on page 245 of 115 N. W, 
(16 L. R. A. [N. S.] 689): 

,""We corne to the question whether the use of streets for the piirposes of 
moving buildings is wlthin the uses reserved in the statute. The authorities 
aiready cited answer this proposition in the négative." 

Afid later said: 

"Tiie use défendants proposed to exercise was an unusual and extraordi- 
nary usé and was not 'such other public use' contemplated by the statute." 

In Northwestern Tel. Ex. Co. v. Anderson, 12 N. D. 585, on page 
591, 98 N. W. 706, on page 708 (65 L,. R. A. 771, 103 Am. St. Rep. 
580), the court said : 

"The use of the streets toi moving houses is not, however, a usual, but is 
rather an extraordinary one. It does not pertain to the prlmary rlght to the 
use of the streets for travel or other public purposes. The public dérives no 
benefit therefrom generally." 

And on page 594 of 12 N. D., on page 710 of 98 N*W. (65 L. R. 
A. 7^1, 102 Am. St. Rep: 580) : 

"To compel plaintiffi to remove its wires or repair them whenever called 
upon to do so by persons moving houses would add a burdensome and un- 
reasoilable condition to the ordinance under which it acts, not contemplated 
by its terms as ijassed." 

In Dickson v. Kewanee Electric Light & Motor Company, 53 111. 
App. 379, the court charged the jury as follows : 

"The jury are instructed that the use of a street for moving houses is not 
within the rjghts enjoyable by the public in a public street." 

That instruction was affirmed.' 

In Et. Madison Ry. Co. v. Hughes, 137 lowa, 122,, on page 136, 114 
N. W. 10, on page 12 (14 L. R. A. [N. S.] 448), the court said: 

"But, . where tlie use of the street has been lawf ully appropriated in so far 
as essential for the opération thereou of an electrie street railway, oue of the 
modem couveniences of travel and transportation, there is no tenable ground 
for demandjng that its opération shall cease or be unduly interfered wlth, or 
that thé value of its fi'auchise shall be impalred or its prpperty destroyed to 
enable auother to make an unusual and extraordinary use of the street in 
the moving: ;of, houses or other structures over it. This would be inconsistent 
wlth the franchise granted to which the street has become subject. The 
rights of the défendants to the use of the street were llmlted by those of the 
Company to operate its cars thereon, and they could not Inslst upon the élim- 
ination of its franchise rights in order to give way to them over the road in 
moving the house. In other words, the défendants had the right to the use 
of the.strçet as it was, witb the' trolley Une iti opération, and not as it 
would hàyé been had no franchise been granted by the clty of Ft. Madison ; 
and, as they could not'move the house lengthwise on the street as they in- 
tended without occupying the , company's track, destroylng the trolley Une, 
and interrupting for a considérable time the opération of its cars, the .iury 
was rightly instructed that they vyere not entitled to take the house luto that 
street." - ■ ■ , 
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In Williams v. Citizens' Railway Company, 130 Ind. 71, on page 
76, 29 N. E". 408; on page 410 (15 L. R. A. 64, 30 Am. St. Rep. 301), 
the court said : 

"Thîit the demand in this case is an extraordinary one is shown by the 
authorities to which we hâve hère referred, but it may bé made more plaiii 
l)y simply saylng that the purpose for which highways are laid out and dedi- 
càted is that of travel iu the usual modes. It would be strange, ludeed, if 
large bu!ldiii;.'s eotild be moved along the througed streets of a city without 
coutrol or restriction ; and it would be equally strange if the owner of a 
building conld destroy the property of others in order to enable bina to move 
bis building fi;om one place to another." 

This question agaîn appeared in that court in Indiana Railway Com- 
pany V. Calvert, 168 Ind. 321, 80 N. E..961, 10 L. R. A. (N. S.) 780. 
This casé supports the contention of the défendant Blomquist, and 
seems to be in conflict with the case of Williams v. Citizens' Railway 
Company above cited. The case of Calvert was an action by the 
Street car cômpany to recover damages occasioned to it by the môving 
of a house along one of the streets occupied by the company's tracks 
and wires. An ordinance of the city declared it to be the duty of 
the company to so raise or move its wires as to allow a building to 
pass. The company refused to do that, and Calvert loosened four 
span wire§ in order to push the north trolley wire to one side, and 
when the house was moved across the track he lifted the trolley wire 
to pass under it. He promptly reattached the span wires and moved 
the house without any unnecessary damage to the appellant. The 
amount of damages suffered by appellant was $87.50; but it is ap- 
parent, frôm what is said in the case, that almost ail of that damage 
was caused by interférence with the business of the company, and not 
by any physical injury to its property, for the court says, on page 332, 
of 168 Ind., on page 965 of 80 N. E. (10 L. R. A. [N. S.] 780)» that 
"the damage is a minor and inconsequential one." 

In deciding the case the court refers to its own décisions holding 
that a city council had a right to allow the streets to be obstructed by 
building material ; and it evidently held that the ordinance relating to 
the removal of houses and the cutting or displacing of wires of the 
Street car company was within the principle of those décisions. The 
court said, on page 333 of 168 Ind., on page 965 of 80 N. E. (10 L. 
R. A. [N. S.] 780): 

"The ordinance in the case before us merely calls On the company tempo- 
rarily to raise or remove its wires so as to allow the building to pass. and, 
as a consequential effect, to submit, with the rest of the public, to a disturb- 
ance of traflic in sonie degree. It is clear that this does not constltute a tech- 
nical taking of property. as that terni is used tmder the law of eniinent do- 
main (Richmond. etc., R. Co. v. Richmond, supra [96 U. S. .521, 24 L. Ed. 
734] ; Mugler v. Kansas [1887] 123 U. S. 623. 8 Sup. Ct. 273, 31 L. Ed. 205), 
and, as the damage is a minor and inconsequential one, doue under the police 
power, we are ôf opinion, so long as the interférence cannot judicially be said 
to be unreasonable, that there is no right to damages, as it is a case where- 
iu the company is merely controlled in the use of its property by a govern- 
mental régulation." 

But whether the damage in a case of this kind is small or great does 
not seem to be the determining factor. If the company can be com- 
pelled to move its wires at expense to itself, it can be cômpelled to 
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move its pôles. If the moving of a house through the streets is a 
public use of the streets, then the companies can be made to submit 
to any expense, however great. The lowering of the tunnel in Chi- 
cago must hâve been donc at great expense. The relaying of the 
pipes in New Orléans must hâve been very burdensome: On the oth- 
ei^ hand, the expense of building the side track in the Nebraska Case 
was, comparatively trifling, $450. In no one of thèse cases was the 
amount of the expense considered at ail important. It was held that 
a State could not deprive a corporation of its property for a private 
purpose, without compensation. If the state cannot compel com- 
panies to expend $100,000 for thèse purposes, it cannot compel them 
to expend $10. 

The late Senatpr Davis of Minnesota, in arguing a' question some- 
what similar, said : 

"It js no answer that the Infraction is sjight, or that it roIgW be worse, or 
that i^.pi.ay be mitigatecl, or that It is a case for damages, or that a similar 
injury; has before been tolerated." ' , 

The défendant Blomquist also relies upon the case of Grawford 
v. Trî'-^State Téléphoné & Telegraph Company, decided in the dis- 
trict court of Hennepin dounty, Minn. The well-kndwn ability of 
the dis'tinguished judge who tried that case entîtles it to grêat consid- 
eratioti; but he himself ' in his opinion says that the question is not 
clear from doubt, and states that he relies particularly upon the case 
of Indlàna Railway Company v. Calvert. For the'^reasons stated, I 
cannot 'agrée with the resuit in that case, and cohsequently not with 
the resuit feached in thé Hennepin county ca'se. 

Thé' défendant also cites thé case of Richards Building Moving 
Company v. Boston Electric Light Company, 188 MaSs. 265, 74 N. E. 
350. •■ In ■ that case à statute of the state requiring the défendant to 
eut its wires was sustainfed; but it seems that this provision was con- 
tained in the- statute whîch gave to companies like the défendant a 
right to occupy the streets with their wires, and in the act which cre- 
ated the right was this express limitation thereon. 

After a somewhat careful examinàtion of the case iii ail its bear- 
ings, and of the authorities which hâve been cited on both sides, I 
can come to rio other conclusion than that the occupation of a public 
Street by a house that is being moved is similar in its nature to the oc- 
cupation of a Street by a deposit of building material. Both are ob- 
structions to the Street; both are done under the permission of the 
city council; both can be prohibited by the city council. In my judg- 
ment, both are for the private benefit of the person in whose favor 
they are allowed. Neither one is for a public purpose, and, conse- 
quently, any ordinance of the city requiring the complainants to in- 
cur expense or pay out money, to allow the removal of a house, would 
appropriate their property for a private purpose, and would be un- 
lawful. 

The défendant Blomquist, however, relies upon certain provisions 
of the ordinajçiees under which he claims the complainants are oc- 
cupying the streets. The gênerai rights; of a corporation which un- 
der a franchise 'from a city has erçcted pôles and strung wires throtJgh 
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the streets are declared, so far as this state is concerned, in the case 
of Northwestern Téléphone Exchange Company v. City of Minneapo- 
lis, 81 Minn. 140, 83 N. W. 527, 86 N. W. 69, 53 L. R. A. 175._ The 
ordinance granting the Light & Power Company its right is ordinance 
No. 870 passed on August 19, 1886. This contains only two condi- 
tions binding on the company. One is that the city may at any time 
order the removal of the pôles and wires, and the other is that the 
city may at any time order the wires placed under ground. Neither 
one of thèse conditions has anything to do with this case. 

This défendant also relies upon ordinance No. 1,675, approved 
April 22, 1893, and particularly on section 16 thereof, which provides, 
in part, as f ollows : 

"The grantees herem, their successors and asslgns, shall at ail times be sub- 
ject to and comply with ail the ordlnances of the city of St. Paul now in 
force, or that may be hereafter passed, goyeming the use of and occupancy of 
streets of said elty, subject only to the limitations herein provided, and shall 
comply with ail police régulations now In force or herelnafter enacted." 

Ordinance 2,424, approved January 21, 1904, which relates partic- 
ularly to the Gaslight Company, déclares in section 21 that its fran- 
chise shall be held and exercised subject to ail the conditions and lim- 
itations in said charter prescribed. Section 23 of chapter 4 of the 
charter provides that the common council may by ordinance provide 
for regulating and controlling the exercise by any person or corpora- 
tion of any public right, franchise, and privilège in any of the streets 
and any public places in said city, whether such right, franchise, or 
privilège has been or may be granted by said city, or by or under the 
laws of the state of Minnesota or any other authority. 

As to ail of thèse provisions it is sufficient to say that no one of 
them does or can authorize the council to pass an ordinance taking 
the property of the complainants for a private purpose. The claim 
of défendants' counsel is that the ordinances constituted a contract 
between the complainants and the city to such an extent that under 
them the city would hâve a right to require complainants to furnish 
light and power to a private person for nothing. I cannot assent to 
this proposition. 

J. C. Michael, Esq., hàs appeared for himself and the other de- 
fendants the city, Keller, and Burns. At the hearing upon the ap- 
plication for this injunction Mr. Kirby, a représentative of the city 
attorney, appeared and stated that thèse défendants would take no part 
in the hearing, and would remain neutral as between the complainants 
and the défendant Blomquist. 

Upon the filing of a bond for $2,000, a temporary injunction will 
be granted against the défendant Blomquist, his agents and employés, 
restraining them f rom cutting or displacing any of the wires mentioned 
in the bill of complaint, and restraining thern and the city of St. 
Paul, its officers and'attbrnèys and each of them, from instituting or 
prosecuting in the courts of said state any proceedings, criminal or 
civil, for the enforcement of the ordinance of March 31, 1910, when 
the only act charged against said complainant in said proceedings is 
that they hâve refused to eut or displace said wires at their own ex- 
pense» 
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There remains to be considérée the supplemental bill which was 
filed March.g, 1911. This bill brings into the case three new défend- 
ants, Schenstad, Ébinger, and Rundlett. On March 9th an order 
wasentered making thèse persons parties, and a subpœna was ordered 
to be issued for service upon them. Schenstad and Ebinger appeared 
speciajly and objected to the jurisdiction of the court, on the ground 
that there is another action pending for the same cause in the state 
court. Schenstad and Ebinger are house niovers, and it appears that 
they are moving another house under a separate permit obtained by 
them f rom the city. Upon ail the évidence now presented, I cannot find 
that they are in any way connected with Blomquist in moving the 
first house, nor is he in any way connected with them in moving the 
second house. It does appear, however, that the two houses are 
owned by the same person, and that one is to be moved behind the 
other and over the same route. 

The évidence does not show that Schenstad and Ebinger hâve or 
claim any interest in the subject-matter of the original suit. Under 
such circumstances, the supplemental bill cannot be maintained against 
them, and therefore can furnish no ground for a temporary injunction. 

The restraining ordër entered against Schenstad, Ebinger, and 
Rundlett on March 9, 1911, is hereby vacated and set aside. 



EICHHORN V. CKNTRzVL R. R. OF NEW JERSET. 
(Circuit Court, S. D. New York. Mnrch 3, 1911.) 

1. Ma.stteb and Seevant (§ 117*) — Safety of ^BE^[ISEs — Négligence. 

It was négligent to turn ofl! llgtits in a railway freight dépôt while an 
employé was walking along a platform, at tbe end of which was an open 
elevator shaft. 

[Ed. Note. — Foi' other cases, see Master and Servant, Cent. Dig. g§ 
177, 208; Dec. Dig. § 117.*] 

2. Masteb àî^d Sebvant (§127*) — Elevator Siiafts— Duty to Gu.\rd. 

Failure to repair elevator doors designed to close the shaft: or to stop 
a practlce of the operators in blocking the doors so they would not close 
autoinatlcally was négligence toward other employés. 

[Ed. Note. — For othor cases, see Master and Servant, Cent. Dig. § 2.'>2 ; 
Dec. Dig. § 127.*] 

3. Masteb. AND Servant (§106*) — Elevator Shafts— Liability for Injury. 

It is no défense to liability for injury to an employé who fell into an 
elevator shaft which was left open tlirougH failure of doors to close auto- 
matically that the elevator appliances were owned and maintained by 
another cGinpany ; the elevator being leased and operated as part of the 
preiniseg. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 103- 
198; Dec. Dig. § 106.*] 

4. Masteb and Servant (§ 227*) — Injtjry to Employa— Contbibutoby Nég- 

ligence.' ' ' ■ , 

An employé injured by falllng into ah open elevator shaft cannot re- 
CQ«r If hé was guilty ,of contrlbutory negligftnoe. 

lEd; Note.— For other cases, see Master and Servant, C«nt. Dig. §§ 608- 
672; Dec. Dig. § 227.*] ^ ,,. 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'rlDdexes 
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5. Master and Sekvant (§ 177*) — Fellow Sebvams— Liability eoe Nbgi-i- 

QENCE. 

Au employé who fell iiilo an open elevator simft eannot recover if bis 
injury wag due to a fellow sefvant's négligence. 

[Ed. Note.— Fov otlier cases, see Jlaster and Serrant, Cent. Dig. §§ 307, 
352, 3û7; Dec. Dig. § 177.*] 

6. Masteb akd Servant (§ 2(j5*) — Contkibuïory Négligence— Bubden of 

Pkoof. 

The Imrden is on an employer, sued for négligent injury, to show eon- 
trihutory négligence. 

(Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955 ; Dec. Dig. § 2(55.*] 

7. Damages (§132*) — Personal Injubt— Excessiveness. 

Twelve thousand flve hundred dollars is not excessive recovery for in- 
jury to a healthy laborer 36 years old, earning $1.80 a day and wages for 
overtime, resulting in a badly broken leg, involving two amputations, and 
crlppling hlm for llfe. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-396; Dec. 
Dig. § 132.*] 

Action by William H. Eichhorn against the Central Railroad of 
New Jersey. On defendant's motion for new trial. Motion overruled. 

Motion by défendant to set aside the verdict of the jury and grant 
a new trial upon the grounds that same is contrary to the évidence, con- 
trary to the law and the weight of évidence and also upon exceptions 
taken during the trial, and the further ground that the damages 
awarded by the jury are excessive. 

Sydney A. Syme (L. F. Fish, of counsel), for the plaintiff . 
De Forest Bros. (Robert Thôrne, of counsel), fpr défendant. 

RAY, District Judge. The défendant is a railroad corporation of 
the State of New Jersey. Prior to and on the 23d day of October, 1909, 
it occupied and used the westerly portion of the first and second floors 
of the Newark Warehouse in Newark, N. J., as a freight dépôt or 
place for loading and unloading its freight. Railroad tracks ran into 
this building at or near the southeast corner of the second story or floor, 
and diverged to the west. The building was quite large, and in the 
second story of the westerly end of the building there were three plat- 
forms Connecting with a fourth platform. This fourth platform ex- 
tended substantially the entire width of the building from north to 
sonth. Platform No. 1 extended from this fourth platform easterly, 
there being a railroad track on its nôrtherly side. Platform No. 2 ex- 
tended easterly from the fourth platform, and between it and platform 
No. 1 there were two railroad tracks. Platform No. 3 also extended 
easterly from this fourth platform, and between it and platform No. 
2 there were two or more railroad tracks. Thèse tracks between the 
platforms mentioned connected with the main tracks leading into the 
building. Loaded cars Could be run in through the large door near 
thé southeast corner of the building oil the main track or tracks onto 
thèse other tracks between and by the side of platforms 1, 3, and 3. 
The tojps ôf thèse platforms were substantially oh a level with the plàt- 
fofms of thé freight cars. The cars were run alongside the platforms 

^Fç^r other cases see saoM topic & § numesib in Dec. & Am. Digs. 19(17 to date, & Rep'r Indexes- 
185F.— 40 ...... 
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and unloaded by means of trucks or otherwise, and what freight was 
not left on the platforms temporarily was taken to elevators and low- 
ered to the floor below. There were two elevators on each of the plat- 
forms, Nos. 1, 2, and 3. Thèse elevators on each platform were located 
one near its westerly end and the other near its easterly end. Eleva- 
tor 1 was near the westerly end of platform 1 ; elevator 2 near the 
westerly end of platform 3 ; elevator .3 near the westerly end of plat- 
forrh 3 ; elevator 4 near the easterly end of platform 3 ; elevator 5 near 
the easterly end of platform 2; and elevator 6 was near the easterly 
end of platform 1. This large room was lighted by means of electric 
lights depending from the ceiling; there being four or five lights at 
différent points above each of the ^platforms 1, 2, and 3. There was 
a Washroom at the westerly end di platform 1 at or near the northwest 
corner' of this building on this lÀôdr.' There was a ladder on the south- 
erly side of each of thèse plat^ornis not far from: the easterly end, 
by means of which persons could go up from the tracks and spaces be- 
tween and around them onto the platforms. On, platform No. 1 
Thomas or Tômmy Warner, foreman of that flobr, had a desk with 
an electric light at thè desk. Thèse' elevator shafts were closed or sol- 
idly construçted on the easterly: and southerly sides. Tbey were open 
on the northerly and westerly sides, except when the elevator itself 
movingvaw^y, from the platform ailtomatlcally closed such openings by 
means of ;twQ ;Solid doorg at each openings one moving up from the 
level of the platform and the other )dOwn from above. When the floor 
of the elevator arrived at the level of the platform, the man operating 
the elevator coiild opén thèse doors by;shoving down on the one and 
up on the other. When the elevator moved away, either up or down, 
the automatic device closed thèse doors. There was an arrangement 
by which thes^ doors could be opened from the outside; that is, from 
the platform.- This was the normal construction and the normal mode 
of opération. . ït is seeh that if for any reason the automatic devices 
failed to wOrk and close' the doors into the elevator shaft when the ele- 
vator itself moved away, up or down, that thèse openings into the ele- 
vator shaft would be left open, and that a person going in or stepping 
in wôuld be precipitated to the floor below. 

There is no çlaim that the lights were insufïîcient in number or bril- 
liancy when tiirned on, or that the, platforms were improperly con- 
struçted or out of repair. There was a switchboard on platform 2 east 
of eleva,tor No. 5. The lights above ail the platforms could be turned 
ofï at one, time,,,except that at ,Warner's desk, or the lights above each 
platform could be turned off without affècting the others. From the 
big door or'dpors at the southeast corner of t"hè building where the 
cars came in. a person could walk on the tracks or by the side of the 
tracks to platform No. 1, the rhost northerly one, or to platform ]^o. 
2, or to platform Nq. 3, then up the ladder and along the platform to 
the platform !N-o. 4 (the;,pqp,running north and south) and along it'to 
the washrpom, rieart whiçh -was a stairway leading out of the building, 
and this seems tb hâve ij^e^x the usual mode of egress after work had 
ceased. Of course, pei;spns could go to the lower floor on the eleva- 
tors befbre they ceased running. Woi'k ceased at or a féw minutes 
before 6 o'clock p. iti., extept when men worked overtim«. There were 
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two gangs of truckers, three or four men in each gang, a checker with 
each. The duty of the checker was to note in a book the freight moved. 
Thé truckers, of course, moved the freight. There were at least two 
elevator men whose duty it was to operate the elevators. While this 
elevator No. 5, where the accident happened, was constructed and ar- 
ranged to run to the top of the building, it ran to this second floor 
only, except on rare occasions. It was operated and controlled by the 
Railroad Company. It was kept in repair by the Warehouse Company, 
the owner of the building, but there is no évidence that the employés 
of the Railroad Company knew this fact. 

From thèse facts, it is self-evident that in the daytime, or when the 
platforms were lighted up by means of those electric Hghts suspended 
about 16 feet above the platforms, a person walking along on the plat- 
forms would be able to see, if he used his sensés, the openings into 
the elevator shafts, or any one of them, if near it, and would be on 
his guard except when at work. As the accident happened at elevator 
No. 5, the easterly one on platform No. 2, we willconcern ourselves 
with that more especially. At 6 p. m. on the 33d day of October, 1909, 
or a few minutes before, work ceased on this floor, so far as the Rail - 
road Company was concemed. The plaintiff, William H. Eichhorn, 
was a checker in the employ of the défendant company and had been 
at work on. platform No. 2 and in the cars at that platform. When 
work stopped, he proceeded, as was. his duty, to Warner's desk on plat- 
form No. 1 to turn in his checking sheets. While there one of the men, 
Andy Spengler, came to the desk and said, in substance, there was not 
help enough to close the big door when the cars came into the build- 
ing on this floor, and the plaintifif said to Jack Sfeib, an employé, who 
was standing there, "Corne, Jack, we will go over and give them a hand 
to close the doors." Steib said, "My men is over there, where is 
yours ?" Haintiff repHed, "When I lef t, I told thém to go over." Steib 
declined to go, as he did not get pay for overtime, but plaintif! said, 
"I will go over and see who is missing from my gang. I ain't going 
to hâve Larry give me any hell." And then Steib said, "Ail right, go 
over and give them a hand. It is only a minute's work." The plain- 
tiff says this was in the présence of Warner, the foreman, from whom 
they took orders when "L,arry" Wefferling, the superintendent, was not 
pi^esent, and that thereupon he proceeded to the big door in question 
to aid in closing it, or see that his gang was there and doing their duty. 
The plaintiff also testified: 

"Q. Had Larry (reterring to the superintendent) before this given you any 
orders to close tliem (the big doors), yes or no? A. Yes, sir. 

"Q. State what tbose orders were, and when they were given you by Larry? 
A. Abolit the Ist of October, around that tlme. I do not Imow the exact date, 
just a few weelvs previous to that accident, the doors were lef t open. The 
next morfiing Larry called me ont of my car over to where the other checlier, 
Jack Steib, was, called us together and says: 'I want the checkers to see that 
au their nien go over to close those doors at nlght, and not bave some of 
them run away, so that thé (^oors are left open because there are not men 
enough there, and to report to me ail men that don't go over there and go 
home without going over to close the doors.' " 

If this, was true and the jury, so found, then, under the circumstances, 
jt wa? in the line of -the plaintiff 's duty ,to sçe to it that his gang were 
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at the big door to aid in closing it, and it was his duty to go and see 
and report if any were absent. He says he went to the washroom to 
see' if aiiy of his men were there, then along the platform No. 4' to No. 

3, then along' No. 3 and down to the tracks, and out to the' big doors, 
wliich were about 100 feet f rom the easterly end of platform No. 3 ; 
that when he got there the door was closed, some men being there 
still ; and that he and others then lef t to return to the place of egress 
at or near the washroom, and that he went back to platform No. 2 up 
theladder, and started westerly on that platform towards platform No. 

4. He says that the entire room, ail the platforms, were lighted up 
during ail this time, but that just about the time he started westerly 
on platform No. 3, after having gained it and taken two or three steps, 
the lights went out; that he called out, "What is the mattei^ with the 
îights ?" but got no answer, and then proceeded westerly on platform 
No. 2 ; that to get by this elevator No. 5 on that platform he turned to 
the right somewhat, and, it being dark and the doors of the elevator 
No. 5 being left open, he stepped into the open elevator shaft and was 
precipitated to the basement beneath, and that his leg was badly broken, 
and that hé was compelled to undergoand did undergo two amputa- 
tions of that limb, so that he is crippled and disabled for life. The de- 
fendant gave évidence that the orders to the checkers were that they 
must not hâve anything to do with the closing of thèse big doors, and 
contended that the plaintiff went to those doors, if he went, and to the 
place where he was when he fell, not only without orders, but in vio- 
lation of orders, and that he was on business of his own, or a volun- 
teer, after work had ceased, where he had no business to be at a time 
when the Railroad Company owed him no duty, and hence the Rail- 
road Company was in no event liable. The jury was plainly and dis- 
tinctly instructed that if the plaintiff went to that or those big doors 
at the time mentioned without orders, or in violation of orders, that he 
could in no event recover; that the défendant was not liable for his 
injuries. 

The plaintifï based its cause of action on two grounds of négligence 
on the part of the Railroad Company, the défendant: First. Négli- 
gence in leaving the openings into this elevator No. 5 open while men 
were still in the building on or about thèse platforms engaged in the 
performance of their duty to the défendant company. Second. In 
turning off the lights while the men, especially the plaintiff, were still 
there on or about thèse platforms in the line of duty, and especially 
with thèse open, doors into this elevator shaft. The jury was specially 
and distinctly instructed that, to enable. plaintiff to recover, they must 
find that the défendant was négligent in both respects — that is, in hav- 
ing the doors into the elevator shaft No. 5 open — and, second, in turn- 
ing off the lights while the plaintiff was still there engaged in the per- 
formance of a duty he owed the company or in promptly getting out of 
the building after such duty was performed, and leâVing the plaintiff 
in darkness and exposed to péril which, without négligence on his part, 
was due to négligence on the part of the défendant company. Larry, 
the superintendent, also spoken of as the head foreman, was not prés- 
ent, bût Tommy Warner, the foreman in control and from whom the 
men took orders, was. He knéw that the plaintiff, with others, had 
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gone to close the big door, and, if the lights were turned oiï pursu- 
ant to orders while the men or the plaititiff using due càre and acting 
expeditiously were getting back to the place of egress, the jury was jus- 
tified in finding négligence in that regard, and, if the doors into the 
elevator shaft were open by reason of the négligence of the défendant 
Company, then the plaintiff was injured by reason of the négligence of 
the défendant in having the open elevator and in turning ofï the lights 
leaving the employé to grope in the dark in that dangerous place, and 
he was entitled to recover, provided he was not in fault himself. Thèse 
questions of négligence were submitted to the jury, and, as stated, it 
was instructed that the défendant company must hâve been in fault — 
négligent — in both respects in order for the plaintifif to recover. Evi- 
dence was given that the orders weré to turn off lights at 6 p. m. no 
matter who was on the platforms. If occasion arose for the men or 
any of them to remain later, and défendant knew it, it was the duty 
of the défendant company to the men to see to it that the lights were 
not turned off leaving them in darkness. The défendant company con- 
trolled the lighting of the place. It was its duty to exercise due care 
to keep it lighted so long as men were at work there and until they 
ha.d a reasonable opportunity to get out. It owed no duty to bave the 
elevator shafts closed when men were not présent or not in or about 
the platforms, but it did owe them a duty while rightf ully there to hâve 
them closed when the elevators were not at the second floor, as that 
was their normal condition and what the men expected and had the 
right to expect. If open then so long as employés were about them 
in the line of duty, it was ail the more the duty of the défendant to keep 
the lights turned on. If left open after work ceased, it became a dan- 
gerous place for any one moving about on that platform, especially in 
the dark. Hence turning ofï the lights with a man on or about the 
platform with those doors into the elevator shaft open was neghgence. 
Evidence was given tending to show that for a week before the 
accident those doors into the shaft had not worked right; also, that 
the elevator men and truck men had put in plugs to keep them from 
closing when the elevator itself left that floor ; that this was donc to 
save the slight labor of opening thèm w-hen the elevator returned to 
that floor ; and that this was known to the defendant's superintendent 
or foreman in charge. The plaintiff says that, when the lights were 
turned out he called out, "What is the matter with the lights?" but 
got no response. While there was a light at foreman Warner's desk 
on platform No. 1, there was substantial évidence that there vi'ere 
cars on the tracks between platform No. 1 and platform No. 2, so the 
light coidd not shine on or into elevator No. 5, down which the plain- 
tiff fell. The plaintiff testified that as he walked westerly on platform 
'3 — that is, towards platform 4 running north and south — along which 
he would proceed to the place of egress, after the lights were turned 
out, he had his hands before him f eeling bis way, being unable to see; 
that there was no elevator platform at that floor in this elevator shaft, 
and he fell to the floor beneath. The plaintiff testified that the doors 
into that shaft had f ailed to work three or four times during the 
month preceding the accident, and that about eight days before the 
accident George Schmidt, the elevator man, told Larry, the superin- 
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tendent or person in charge, "Them doors are net working again," 
and that Larry said, "Ail right, I will see that they get fixed." He 
also says another elevator man tôld Warner, the foreman, that the 
doors Mvere net working again. There was other évidence that the 
elevator doors did not work, and that they were worked on for some 
hours the day after the accident. Whether open because out of re- 
pair, or because of being blocked open by the men going up and down 
with the knowledge of the defendant's superintendent or foreman on 
that floor, can make little différence. If open for the first cause, it 
was the duty of the défendant to see they were repaired, and, if for 
the second cause, it was the duty of the défendant to stop the practice. 
Workmpn who took no part in blocking them open (and there was no 
évidence the plaintiff blocked them open) had the right to assume they 
were closed. 

It ^peared i^hat the défendant intrusted the repairs of the elevators, 
the inspection, and keeping them in repair to the Warehousè Com- 
pany, but it did not appear that the employés knew this. The plaintifï 
requested , the court to charge, and the court charged on that subject 
as foUqws: , , 

"Mr. ,Syn»e: 'There Is only <me j;equest to whlch I would like to call your 
hpnor's attentioB, and that Is In regard to the question of the JSIewark Ware- 
housè Ôohipany havlng the duty of Inspecftlng thèse doors and keeping thehi 
In repali-; ând I ask your honor to charge the jury in so far as the négligence 
of the défendant railroad çoaipany Is concerned In this case it Is immaterial 
as to whether thç, defendaut or the Nevvark Warehousè Company were to In- 
speçt and keep the elevator doors propèrly working. 

'"ïbe Court: ît Is eptlirely' Inûiiaterial about that In regard to that. It was 
the duty ' M thè rallf oad coûipany toward Its employés to hâve a reasonably 
safe place* and It wàs Its duty to thèse employés to hâve those elevators in a 
reasonably safe condltloni so far as reasonable care on Its part eould do it, 
and the railroad company could not exonèrate itself from llabllity In the dis- 
charge of th'àt duty by leaving It to this warehousè company to perform. So 
far as it was lef t to the warehousè company to keep In repair and Inspect 
and ail that, it was as though the railroad company had intrusted it to some 
other person, and if the railroad company left it with them to do it, and it 
was negllgently done and resulted In the Injury, it Is just the same as If the 
railroad company had undertaken to do It itself and had failed In Its duty." 

The defendant's couftsel. requested the court to charge: 

"I further ask your honor to charge the jury speciflcally that if the jury 
find that at the time the plaintiiï left the large door to go home, went down 
the platform, if at the time the plaintiff left the large door and was ap- 
proaching the platforms to go home to go down to the other end of the build- 
ing, that the llghts were then out on platform No. 2, but there were lights 
burning on No. 1, that it was his duty to go down platform No. 1, and if the 
accident occurred by reason of his tabing the dark way when there was a 
light way to go, he himself Is responsible, and canuot recover from the de- 
fendant" 

To this the court said : 

"The Court: That dépends upon where he was, gentlemen. If he had got- 
ten up to some place where It was dark, and he could see there were lights 
on platform No. 1, that it was a lighter and better and safer way to go, then 
it was his duty to go that way, and If be chose a dark way Instead of a light 
and safe place where hé could'sèe,'0f course, then it would be his own fault 
or négligence. He was not justlfled iri golng into a dark and dangerous place 
when hé. had a ligi|t safe place tpigo.î He was bound to exercise his spnses, ' 
.1 cannot say as a matter of law, gçntiemeii, he was bpund to take No. 1 or 
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>îo, 2, but under the évidente In this case given by the plaintlff he had a 
rlght to take the other platform. You may flnd, not as a matteï o* law I 
don't say, under that évidence you may find somethlng wMch justlfied him. 

It is for you to say. 

"Mr. Thorne: Your honor will allow Ine an exception to tlie refusai to 
charge as requested? 

"Tlie Cotirt: I understood you to ask me to charge under the évidence in 
this case it was absolutely hls duty to hâve gone out to No. 1 and down No. 
1 to the point of , egress. 

"Mr. Thorne: No, sir; I did not. 

"The Court: \^Tiat was your request? 

"Mr. Thorne: I aslîed your honor to charge this jury If at the time the 
plaintiïC was leavlng the large door to go home whleh he had Just helped to 
close, if at the time the plaintiff was leaving the large door to go home, if at 
that tltne the platforms 2 and S were dark and there were some lights on 
platform 1, It was hls duty to go down the platform No. 1. and if he did not 
go on platform No. 1, but, on the contrary, he took a dark one, It was n^ll- 
geiice, and he cannot recover. 

"The Court: Gentlemen, there might hâve been a tallow candie. If there 
was some little electric iight on the desk in the distance, that would be one 
thiàg. If it was llght enough, as some of the defendant's witnesaes say, 
lighted Up in that way wlth four or flve electric lights, then, of course, it 
would bave been his plain duty, provided the others were dark, to go to No. 
1. It is as I hâve said, but I refuse to charge in that exact language, but I 
do charge it in the way I hâve stated it. If there was some little Iight in the 
distance which did not Iight his pathway and one course was, as safe as the 
other, then, of course, he could take either. It was his duty in exercising his 
seiises and his sight to take a safe path or the safer path if there was any." 

The defendant's counsel also requested the court to charge : 
"I ask your honor to charge, if the jury flnd upon the Saturday of this ac- 
cident the elevator doors were in good working order except for an occasional 
failure to work due to the blocking or ehocking by the nien themselves, that 
the défendant in that case would not be chargeable with any négligence for 
a détective condition of the doors, if such were the fact, on that nlght when 
the plaintiff was injured." 

The court charged : 

"The Court: You forcé upon me now anotber proposition in this case 
which I had left untouched, and which I will now proceed to charge the jury. 
Gentlemen, the running of thèse elevators was in the hands of the elevator 
men who hâve been spokén of, elevator men who secm to hâve had charge of 
it generally. Of course, there bas been some expression f rom some of the wit- 
nesses which might show in this case that other than regular elevator men 
sometimes operated them. I hâve been uncertajn in my mlnd by reason of 
the expressions which they bave made whetlier they ever did it or not; but 
almost Invariably thèse elevator men ran the elevators, had charge of therii. 
They were intrusted with that duty by the défendant compaoy. The défend- 
ant Company had them there for that purpose. Now, gentlemen, if the de- 
fendant Company kne^Y throngh its : superintendeut and through its assistant 
superintendent that thèse men were ehucking in blocks to prevent those doors 
closlng and leavlng them ppen, that that was belng donc by the elevator men, 
if it Was not done by this plaintiff and he did not under.stand it and know 
of it and partlcipate in it, if that Was being done and the superintendent 
knew it, leanied of itj the foremàn and assistant foreman, those in charge 
there knew of it, then it \yas knowledge on the part of the défendant Com- 
pany, and it would be négligence on its part, so far as its deallngs wlth oth- 
ers were ooncerned. It woûld be négligence on Its part to permit that to go on. 
It would be its duty to sëe to it that it was stopped and to see to it that men 
who repeatedly apd continually did that or permitted that to be done were 
discharged, beeause you can see It would be unsafe to everybody in the room 
moving about there to ha vie those doors blocked opén and left open when it 
was Inténded that they Should be closed. Unless; of course, the plaintiff knew 
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of it, knew that they were open, knew tl^atthat was the custoin, (Wby, tlien, 
ot course-r jtie woiild take blie rlsk, becausà kiiGwing the facts lie -vrould ;be 
there .tf^king the risk of tlièir beipg open. That is wbat I charge y ou on that 
subject. 

''.Air. ïhorBe: I take an exception to.yopr Jiouor's refusai to charjje as re- 
quested. I ask your lionor to charge the jury it tliey believe froui ail the 
évidence in the case at tue timeot the accident the doors were lield open by 
a block or chock whieh had been put there by a tellow servant of the plaintitt" 
the <lefendant theu is not liable. 

"ïhe Court: That would be true unless, as I hâve stated, it was there by and 
through the fault of the coiupany itself in permitting that to be doue from 
tlme to time, allwvinK it to be doue in that way. If it was done wlth its as- 
sent aud this plaJntifC did:not know of it, relied upon its being closed, a.s it 
was intended by the construction of the elevators it should be, if he had rea- 
sou to suppose it was closed when he moved along there and some employé 
liad bloçked tt open and the défendant company had permitted it to be done, 
allowed it to be done without stopping it, then you can base négligence upon 
that and that the open door would be the resuit of the négligence of the com- 
pany itself; .- , • 

"Mr. Thorne: I except to your honor's charge and to the refusai to charge 
as requested. I ask your honor to charge that eveu if thèse doors were bloçk- 
ed open often and repeatedly by the servants, fellow servants of this plain- 
tiff, and even though the défendant knew of it, if this plaintiff also knew of 
those conditions, he will be held to liave assumed any risk of damage result- 
ing from that. 

"ïhe Court: I hâve already charged that aud I charge it again." 

I discover no serious or prejudicial error in this charg'e. The jury 
had been instructed that the défendant company miist hâve been negh- 
gent in leaving or having the doors open and the lights out when men 
were on or about the platforms engaged in the performance of their 
duty to the Railroad Company. That neghgence in having them open 
would consist in faihire to keep them in repair so they wotild work, 
and tîîat f ailure to work must hâve continued for stjch a length of time 
that the défendant company would be presumed to hâve notice. The 
défendant then forced the proposition of employés blocking the doors 
open. It seems to me clear that, even if the doors were in such condi- 
tion that they worked ail right the afternoon of the accident, except 
as blocked open, if blocking open waS a custom persisted in by em- 
ployés and not stopped by the défendant, and blocking open caused 
the doors to be open the night of the accident, the jury was author- 
ized to find négligence on the part of the défendant. The open doors 
of the elevator may hâve been due to négligence of the défendant in 
either of two respects: One, failure to repair knowing them to be out 
of repair; and, two, failure to see to, it that they were not blocked 
open and left open having knowledge of a custom of blocking them 
open. Hence, if blocked open and left in that condition by the négli- 
gence of the company in failing to see they were not blocked open, it 
was no excuse that they were ingood working condition but for such 
blocking, provided, of course, the plaintifï took no part in such block- 
ing. If he did^ the jury was tôld he covld not recover, I am not able 
to see that tjié cqtirt made any comment or commenta on the évidence. 
The jury was expressly told they were sole judges of the facts, and 
must not think the court in any way had or expressed an opinion. 
The jury was alsô cautioned agaihst préjudice agkinst corporations, &c. 

It was no défense that the elevator appliances vyere ownéd by the 
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Newark Warehouse Company, and that it saw to keeping them in re- 
pair. The elevator in question was operated by the défendant, and it 
was its duty to its employés to see to it that it was in order as there 
is no évidence they knew it was bwned or repaired or kept in running 
order by the Newark Company^ The évidence showed conclusively 
that the défendant leased and used and operated the elevators with the 
whole western end of the second fioor. This question has just been 
decided by the Circuit Court of Appeals in this circuit (Second Cir- 
cuit; Lacombe, Coxe, and Ward). Dunn et al., as Receivers, v. Cav- 
anaugh (decided February 14, 1911, not yet officially reported) 183 
Fed. 451. The court said and held: 

"Exceptions were also taken to the charge, only one of which we think It 
necessary to mention, viz., tliat It was ef ror in the court to charge the jury 
that it was the duty of the défendants to malte the premises where the dé- 
cèdent worked reasonably safe. Tlais is a correct statement of the duty of 
the owner or occupier of real estate as to persons whom he invites to work 
there. It is only in the case of mère llcensees that he is held to no active 
duty as to the condition of the premises. .Tudgment afflrmed." 

It is unnecessary to cite the numerous authorities on this point. If 
a corporation leases the whole or part of a building and occupies it 
and opérâtes the elevators therein, and hires men and puts them to 
work there without notice that the owner and not the lessee keeps it in 
repair and a safe condition and is responsible there for, it cannot es- 
cape liability for négligence in not keeping the place in a reasonably 
safe condition for its employés by showing the owner agreed to keep 
and was charged with the duty of keeping the elevators in good and 
safe condition and repair. To hold that liability is avoided in such 
case would abrogate the rule in the case of lessees that the master is 
bound to exercise reasonable care to provide a reasonably safe place 
in which the servant is to work. 

The plaintiff could not recover if he was guilty of contributory nég- 
ligence, or if his injury was due to the négligence of a f ellow servant. 
But there was substantial évidence that the plaintifï was in the line of 
his duty to the company ; that with ail the lights on he had reached 
and was on platform No. 2, proceeding with diligence and care to the 
place of egress ; that the lights were turned ofï pursuant to inflex- 
ible orders of the défendant ; that he called for light and got no re- 
sponse ; that he then proceeded feeHng his way and fell into the open 
shaft, left open by the négligence of the défendant. The question of 
his contributory négligence was left to the jurv fairly. The court was 
more favorable to the défendant than it should hâve been. It said : 

"In order to recover hère, he (the plaintifC) nmst show freedoni froni nég- 
ligence and that he did not go recklessly luto a dangerous jjlace and get hurt, 
go where he had no right to be, and, if he got hurt in that way, this défend- 
ant Is ^not llable." 

This, in efifect, placed the burden. of showing freedom from contrib- 
utory négligence on the plaintifï, when, in fact, the burden was on de- 
fendant to show contributory négligence. The jury was also instructed 
repeatedly that the défendant must hâve been négligent in both re- 
spects referred to, and that its négligence must hâve been thé proxi- 
mate tause of the injury. The jury was also told that the plaintiff 
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assumèd ail the known and ordinary risks of the employment butnot 
thbse of the négligence of the défendant itself, and that, if the injury 
was received through the négligence of the défendant combined and 
operating with that of a coemployé, the plaintifï might recover. 

As to the damages, I think it cannpt be said they were excessive. 
The plaintifï, a laboring man 36 years of âge and married, was in 
good health bef ore the accident. His leg was badly broken and am- 
putated twice. He was earning about $1.80 per day and additional 
wages for overtime. He is a cripple for life, and will be unable to 
eam much aside f rom what he can do with his hands. In a récent case 
— Gagnon v. Clauder Weldon, etc. (C. C.) 174 Fed. 477— the plain- 
tifï lost a part of his hand, but was able to use it, and the évidence 
showed he was earning as much wages as he did before the accident. 
This court reduced the damages awarded by the jury $3,500 to $2,500 
and denied a new trial. The Circuit Court of Appeals in affirming the 
judgment said that the damages before the réduction were not excesr- 
sive. If $3,500 was not excessive in that case, $13,500 is not exces- 
sive in this. 

Thé motion to set aside the verdict and grant a new trial is denied. 



THE MIOHiGAN TELEPHONE' TAX CASES. 
(Circuit Court, W. D. MichigaE. February 7, 1911.) 

1. Taxation (| 608*) — Invaud Tax— Remedt at Law-^Injunction. 

Where an alleged invalld tax on téléphone companies constltuted a 
lien on thelr real estate and a cloud on their title, and the taxes alleged 
to hâve been illegally asse.çsed, for which under the state law the col- 
lector would be personally liable in case the sum was pald, though he 
had remltted the collections to the state treasury, amounted in a single 
year to $202,000, complainant's remedy at law by payinç the tax under 
protest and suing to recover the sum was not so adéquate and complète as 
to preclude a resort to equlty. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. DIg.§ 608.* 

Restralning collection of taxes because of excessive or unequal assess- 
nients or valuations, see note to Atchison, T. & S. F. Ry. Oo. v. Sullivan, 
97 C. C. A. 16.] 

2. Taxation (§ 40*) — Statutes— Discrimination. 

It is no answer to an objection that a statute imposing a tax on télé- 
phone companies (Pub. Acts Mlch. 1909, No. 49) is discriminatory that 
complainants suffer no harm by the alleged discrimination because ail 
the proceeds of the tax are required to be paid speciflcally into the 
priuiary school fund, so that complainants' tax would be no less if the 
total of the property taxed was greater, and there was no discrimination. 

[lîd. Note. — For other cases, see Taxation, Cent. Dig. §§ 68-89; I>ec. 
Dig. § 40.*] 

3. Taxation (§ 40*) — Statutes— ValiDity. 

A state statute imposing a tax on téléphone companies cannot be helâ 
unconstltutlonal, unless there appears so clearly and palpably an illégal 
encrpachment on priva te rights as to leave no doubt that the attempted 
taxation, by its necessary opération, is really spoliation under the guise 

•For other caees eee eame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Hep'r Indexe» 
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of exercising the power to tax; the court being required to solve ail 
douMs In favor of the valldity of the législation. 

[Ed. Note.— For other cases,, see Taxation, Dec. Dig. § 40.*] 

4. CONSTITUTIONAL LAW f§ èll*)— CLASaiFICATION— EeASONABEENESS. 

Classification of subjects in a statute is not arbitrary and invalld If 
based on sonie différence whlch bears a reasonable and just relation to 
the attempted classification. 

[Ed. Note.— For other cases, see Constitutional Law, Dec. Dig. S 211.*] 

5. Taxation (S 40*) — ^Téléphone Companies—Statutes— Discrimination. 

Pub. Acts Mich. 1900, No. 49, taxing the property of téléphone and tele- 
graph companies on an ad valorem basis, was not unconstitutional as dis- 
criminatory because such companies whose gross receipts withiu the state 
for the year ending June 30th dld not exceed $500 were exempted, such 
companies forming a legitimate subject for classificatioi., nor would siiçh 
attempted classification fail because the declared baftis of division would 
In some instances leave corporations on the wreiig side of a Une drawu 
on a theory other than by classification baseC on eamings. 

[Ed. Note.— For other cases, see Tax;»^on, Cent. Dig. §§ 68-89; Dec. 
Dig. § 40.*] 

6. Statutes (§ 121*)— Amendatobt Act— Titlb. 

Pub. Acts Mich. 1901, No. 173, was entitled "An act to provide for the 
assessment of the property of railroad and express companies," and Pub. 
Acts 1909, No. 49, was entitled "An act to ameud the title and certain 
sections of Act No. 173 of 1901, relating to the taxation of railroad and 
express companies." He.ld, that the fact that the purpose of the act of 
1909 was to Include téléphone and telegraph companies with railroad and 
express companies, and that such purpose was effected by its provisions 
though not in words expressed in the title, did not render the act in 
violation of the provision of the Miehigan Constitution, declaring that 
an act shall embrace but one subject, which shall be expressed in its title. 
[Ed. Note.— For other cases, see Statutes, Cent. Dig. i| 146, 173, 174; 
Dec. Dig. § 121.*] 

In Equity. Suit by certain Miehigan téléphone companies to re- 
strain the enforcement of Pub. Acts 1909, No. 49, providing for tax- 
ation of téléphone companies on an ad valorem basis. Bills dismissed. 

Prier to 1901, Miehigan railroad, telegraph, and téléphone companies were 
taxed specifically upon their eamings. Thèse taxes were assessed and col- 
lected under varions acts. That concerning téléphone and telegraph compa- 
nies was Act No. 179 of 1899. It prescribed a tax of 3 per cent, of the gross 
receipts. In 1901, followiug politlcal agitation on the subject, the Législature 
provided a plan for transferriug railroads from the spécifie to the ad valorem 
basis. It created a state board of assessors, which was to assess the rail- 
roads' property at its true cash value, aseertain the average rate of taxes 
throughout the state, and then levy this average rate against the amount of 
the assessment. The validity of this législation was upheld in this court by 
Judge Wanty (Miehigan Railroad Tax Cases, 138 Fed. 22.3), and his decree 
was upheld by the Suprême Court (201 V. S. 245, 26 Sup. Ct. 459, 50 L. Ed. 
744). Thereafter, and by Act No. 49 of 1909, téléphone and telegraph com- 
panies were also transferred to the ad valorem basis, and put in the same 
class with railroad companies, subject to assessment by the state board of 
assessors. The act (section 4) provided for the assessment "of the property 
by whomsoever owned, operated or condueted • » * of * * * tele- 
graph companies, téléphone companies," etc., but carrled the foUowing pro- 
viso: "Provided, that the property of telegraph and téléphone companies 
whose gross receipts within this state for the year ending June 30th do not 
exceed five hundred dollars, shall be exempt from taxation." Pursuant to 
this act, the state board assessed the property of the four complainant com- 

•f ôr otïèf cases see same topio & i nitmbbr in Dec. & Am. Digs. 1907 to date, & Rep"r Indexes 
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parties at the aggregate sum Qf about $14,500,000, and levied thereon a total 
tax of about $300,000. The tax under the former 3 per cent, spécifie basis 
would liave been about |18b,000, so that the new law eiïected a $170,000 in- 
crease. They filed their several bllls agaibst the Àuditor General to prévenu 
the enforeement of thenew,ta,x.. A prellminary injunctlon was granted and 
contin|U^ pu condition that the companies pay the tax accruing undèr the 
old la,w,'po that only' th^.excjess wbiild be aiffected. by the injunction. With 
this condition they have'complied. The bills allège that tlie proviso of section 
4 causes discrimination and Jtaking of property In violation of the "due pro- 
cess" "and" "eqiial pfotèc'tibtt"' ciàuses of thè fotirfeehth amendment to the fed- 
ei'al Constitution, and further allège that the act is intalid for deftciency ot 
title under the Michigan Constitution. Article 5, § 21. Upon the argument 
of a demurrer, it was thought that some of the gênerai terms of the bill in 
its allégations of lack of cause for discrimination might be sufficient to admit 
évidence operating to define thèse gênerai terms, and the demurrer was over- 
ruîed. Full proofs hâve now been taken and the following facts, which may 
l)ear upon the existence of forbldden discrùnination, are established: 

For the year ending June 30, 1909, 659 corporations, individuals, or associa- 
tions made the required report. Of thèse, 224 showed receipts of more than 
.f.ïOO each, rëported propertyisaid to hâve cost $35,000,000 and reported gross 
receipts of $7,600,000. The board assessed this property at $21,000.000, and 
levied thereon a total tax of $433,000, in place of the former spécifie tax, 
whlch would hâve been $228,090.' Four hundréd and thirty-flve of the reports 
showed receipts of less thari $500 each. Property bélonging tb the persons 
und companies so reporting waS not assessed. The cost of this nonassessed 
propertyi at the average reported cost per téléphone of ail reporting companies, 
would be about $145,000. Complainants' proof tends to show such cost to be 
about $250,000. Two hundred thousand dollars may fairly be assumed as such 
cost; and upon the comparative basis used with the larger corporations this 
exempted property would hâve been assessed at $120,000. If we add an ample 
allowance for npnreporting, nontaxable property, it still appears that the 
property which escaped taxation and which forms the basis of the complaint 
is not more than 1 per cent, of the total. The great part of ail the tAxed 
property belonged to commercial corporations or enterprises organized and 
couducted- for the purpose of earning and paying profits as or in the nature 
of dividends. Substantially ail that untaxed was the property of co-operative 
or farmers' mutual associations, usually unlncorporated, couducted at esti- 
mated cost, and organized primarily to get for the associâtes cheap teleijhone 
service. 

In the composition of the first or taxed class, there are exceptions to the 
description just stated, and there are to be found some couducted at cost en- 
terprises. The proof does not show how many. If the extent of such enter- 
prises is important in order to establish discriminations, then complainants' 
proof fails in this respect. It is, however, a safe assumption, from inspec- 
tion of the list, that more than 98 per cent, of the property assessed repre- 
sents commercial investments adapted and intended to earn interest or divi- 
dends. In the composition of the second or exempt class, there are also ex- 
ceptions to the stated formula. Ont of the 435 there are 58 as to the charac- 
ter of which complainants raise this question. As to many of the 58 there is 
a lack of any substantial proof. As to some, classification on this basis is 
difïicult, becaUse they inelude éléments characteristic of each class ; but, ex- 
cluding those which were new in 1909 and wlli be taxed in 1910, a conclusion 
that the property of the commercial investment class, which would escape 
taxation because of its small income, cost $75,000, resulting in an assessnient 
valuation of $45,000, gives complainant the beneflt of every doubt. This is 
less than ohe-fourth of 1 per cent, of the assessment. Thèse figures, compiled 
from the reports for the year ending June 30, 1909, are subject to variations 
on account of property then not reported and so omitted, and also on account 
of property later devoted to such uses. Developments in thé regular course 
of business and the research of parties brought to light before the évidence 
closed about 90 additional enterprises whlch had not reported. Thèse do not 
materially vary the proportions given, and it is clear that the unobserved and 
undiscovered téléphone Systems must be almpst wholly of the small, roadway 
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dass. There Is no- reàsonto' suppose tbat the future, regular development of 
the business will change the existlng proportions. ; , 

Tliere bas been, for some years, a contlnùing absorption by the larger com- 
panies of the smâll ones, and It Is a fréquent Oècurrencè for a eo-operatlvé, 
nonprofltmaking company, having gross inntial earnings of less than $500, to 
sell its property to one of the larger c^ompanies having a large income. It 
foUows as an undoubte<l fact that thé identicàl property devoted eontinuously 
to substantially simlla.r use rnay from year to year shift Ijetween taxable and 
nontaxaWé class sWèly on accoiint of the ownership of thé property. 

Henry-iM. Càmpbdl, Jaicob iKleinhans, and Léo M. Butzeî, for com- 
plâinants. 

Franz Kuhn, Attyi Gen.,, George S. Law, Asst. Atty. Gen., and Rog- 
er I. Wykes, Spécial Counsel, for défendant the Auditor General. 

DENISON, District Judge (after stating the facts as above). In 
the viêw I hâve taken of the controlling questions, it is not important 
to State in greater détail the questions of fact or of law that are pre- 
sented by the record, or to make a more complète finding of facts. 

The défendant insists that coiiiplainants hâve an adéquate remedy 
at law. I think not. They own real estate. This tax constitutes â 
lien upon their real estate and a cloud thereon, and so they hâve a 
prima facie right to resort to a court of equity for the removal of 
the cloùd. Even so, if they hâve another completely adéquate rem- 
edy, by paying the tax urider protest, and suing at law for its recov- 
ery, sueh prima facie jurisdiction might be destroyed. Although the 
State cannoti without statutory permission, be sued to recover a void 
tax, yet it is the settled'rule of Michigan that the coUecting officer is 
personally liable for such tax, even though he has paid it into the 
State treasury. Bank v. Watkins, 31 Mich. 488; Thompson v. Dé- 
troit, 114 Mich. 502, 73 N. W. 330. To make such remedy "adéquate" 
in this case, it must be assumed that judgments aggregating for one 
year $302,000 (and a much larger sum to accrue pending a final dé- 
cision) could be collected from the individual who may be now filling 
some State office. I cannot indulge such an assumption for the sake 
of defeating jurisdiction; but complainants may, if they wish, amend 
by allegihg defendant's pecuniary irresponsibility for the amounts in- 
volved. 

Défendant also insists that complainants suffer no harm from the 
alleged discriminations, and so hâve no equity to complain. This ob- 
jection is taken because ail the proceeds of this tax go specifically to 
the primary school fund, and do not operate, directly or indirectly, 
to reduce the tax burden of téléphone companies; in other words, 
complainants' tax would not be a dollar less, if the total of property 
taxed in this class was twice as much as it is. The point is based 
upon the further ground that a complaint of this character should 
not receive considération, unless it is made by some company which 
finds itself in the taxed class, when, upon the only sustainable basis 
of classification, it should be in the untaxed class. There is plausi- 
bility in this argument, but it seems to lead to the conclusion that com- 
plainants must submit to any discrimination, no matter how arbi- 
trary or how un justifiable, if the discrimination does not increase 
their tax. The forbidden discrimination may be found as well in a 
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bestowal of urifair favor as in the imposition of an unjust b'ur'den. 
"Suchequal. protection is denied when, upon one of two parties en- 
gaged in the same kind of business, and under the same conditions, 
burdens are cast which are not cast upon the other." Cotting v. Kan- 
sas City Stockyards, 183 U. S. 79, 112, 22 Sup. Ct. 30, 43, 46 L. 
Ed,92. 

In deciding whether state législation transgresses constitutional 
limitations, it is to be remembered that an affirmative décision can be 
predicatèd only upon â case "so clearly and palpably a légal encroach- 
ment upon private rights as to leave no doubt that such taxation, by 
its necessary opération, is really spoliation under the guise of exer- 
cising the power to tax:," and that "ail doubt as to the validity of lég- 
islative enactments must be solved, if possible, in favor of the bind- 
ing force of such etiactments." Henderson Bridge Co. v. Henderson 
Cityy 173 U. S. 592, 615, 19 Sup. Ct. 553, 563, 43 L. Ed. 823. It 
must alsd be remembered that ail arguments against the law because 
of its alleged unfairness and injustice were for the Législature; and 
no such argument can no w be considered by this court, unless the in- 
justice is so extrême as to impair a constitutional right. 

It would not be profitable to review the Suprême Court décisions 
on the subject of classification. Référence to this line of décisions 
will bé found in the four most récent opinions, one in 216 U. S. 
(Southern Ry. v. Greene, 216 U. S. 400, 417, 30 Sup. Ct. 287, 64 L. 
Ed. 536), and three in 217 U. S. ( Southwestern Oil Co. v. Texas, 217 
Ù. S. 114, 122, 30 Sup. Ct. 496, 54 L. Ed. 688; Standard Oil Co. 
V. Tennessee, 317 U. S. 413, 420, 30 Sup. Ct. 543, 54 L. Ed. 817 ; 
and BroWn-Forman Cô. v. Kentucky, 217 U. S. 563, 572, 30 Sup. 
Ct. 578, 54 L. Ed. 883). The clear ruie is that classification is not 
arbitrary and invalid if it is "based upon some différence which bears 
a reasonable and just relation to the attempted classification." Con- 
nolly V. Union Sewer PipeCo., 184 U. S. 540, 560, 22 Sup. Ct. 431, 
440, 46 L. Ed. 679. Nor is it necessary to inquire whether, as dé- 
fendant argues, the right is broader in matters of taxation than in 
matters of police power. It is at least as broad, and complainants 
cannot object if we accept the ctiteria established in the police power 
cases. Indeed, the underlying question seem? to be the same. Brown- 
Fbrman Co. v. Kentucky, supra, at page 571 of 217 U. S., at page 
378 of 30 Sup. Ct., 54 E. Ed. 883. Nor need we consider whether 
the small companies are wholly exempt from ail taxation or remain 
subject to spécifie taxes under the old law. When they are hereafter 
spoken of as exempt, it is intended to say that they are exempt at 
least under this act. So, too, I think that a détermination whether, 
when taxes are levied upon an ad valorem and not upon a spécifie 
basis, the amount of annual earnings, gro^s or net, may, of itself , con- 
stitute a sufficient basis for rendering property taxable or nontaxable, 
is not necessary in a case where_other distinctions exist which are 
more satisfactory than the mère amount of. earnings. 

Is there, then, in this case, any différence, beyond the respective 
earnings, between the property taxed and the property untaxed, which 
différence bears any reasonable relation to the clasoifying acts of the 
assessing board? Disregarding for the moment the exceptional in- 
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stances, we find ( 1) that the property exempted is only a trifling 
portion of the whole; (2) that the cost of assessing and collecting in 
this class would be disproportionate to the amount which would be 
reaHzed; (3) that this property is in the incipient or development 
stage, while the taxed property is in the fully developed form; (4) 
that the use of the untaxed property is predominantly private, while 
the use of the taxed property is correspondingly public; and (5) that 
the exempted property is used for the personal convenience and econ- 
omy of the owners, while the taxed property represents commercial 
investments for profit-making purposes. It seems to me clear that 
thèse distinctions, and especially the last named, fully justify a clas- 
sification resting on that basis, and justify taxing the public use profit- 
earning property, while exempting the private use, co-operative prop- 
erty. King V. Mullins, 171 U. S. 404, 435, 18 Sup. Ct. 935, 43 L,. Ed. 
214 ; Magoun v. Illinois Bank, 170 U. S. 283, 293, 18 Sup. Ct. 594, 
42 L. Ed. 1037; St. Louis, etc., Co. v. Illinois, 185 U. S. 203, 307, 22 
Sup. Ct. 616, 46 L. Ed. 872 ; Seaboard Air Une Ry. v. Seegers, 207 
U. S. 73, 76, 28 Sup. Ct. 38, 52 L. Ed. 108. 

Having so concluded that the Législature was entitled to reach and 
accomplish the resuit which it did accomplish in the matter of taxa- 
tion exemption, the next question must be whether the resuit will be 
invalidated because the Législature may hâve assigned the wrong the- 
ory; that is to say, if the Législature is entitled, for any good rea- 
son, to exempt from gênerai taxation a class of items, and such ex- 
emption results from the due administration of the statute as passed. 
is the exemption invalid because the Législature in the statute dé- 
clares a nonmaintainable reason for the exemption ? This question, I 
am satisfied, should be answered in the négative. "The validity of 
the tax can in no way be dépendent upon the mode which the state 
may deem fit to adopt in fixing the amount which it will exact." Home 
Ins. Co. v. N. Y., 134 U. S. 594, 600, 10 Sup. Ct. 593, 595, 33 L. Ed. 
1035. "The substance and not the shadow détermines the validity of 
the exercise of the power." Postal Tel. Co. v. Adams, 155 U. S. 688, 
698, 15 Sup. Ct. 268, 270, 39 L. Ed. 311. We are, then. necessarily 
led to the conclusion that this législation, which might rightfully hâve 
created the resulting exemptions upon the groUnd that they favored 
private companies or nonprofit-making companies, is not invalid be- 
cause it describes thèse companies in terms of earnings, instead of in 
terms of method and use. 

This leaves upon this branch of the case only the question whether 
the attempted classification must fail because the declared basis of 
division will leave some instances of each class upon the wrong side 
of the line drawn under the true basis. It will tax; some small portion 
of the co-operative companies, and will exempt some small portion 
of the profit-making companies. This question is answered by the 
Suprême Court in M. J. & K. C. R. v. Turnipseed (Dec. 19, 1910) 
219 U. S. 35, 31 Sup. Ct. 136, 55 L. Ed. - — . In that case, it was con- 
tended that a classification between employés, which, in a gênerai wày, 
was a proper classification, was so formulated by the statute that it 
accomplished more than the underlying reasons of classification per- 
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mittedj and exempted employés for whose exemption' theré was no 
lawful reason. Mr. Justice Lurton said: 

"But tjiis court bas never so constrùed the limitation imposed by the fpur- 
teentli amendinent upon the povver of a state to leglslate wltli référence to 
particnlar eniploymeiits, as to renfler ineffectuai a gênerai classification rest- 
iug upon obvious priuciples of public policy because it may happen that the 
elassifleation lucludes persons iiot subject to a uniform degree of danger." 

Upon tlie same subject the same court had already said: 

"Jn a classification for governmental purposes tbere cannot be an exact ex- 
clusion or inclusion of persons and thiugs." Magoun v. Illinois Bank, 170 U. 
S. 283, 296, 18 Sup. Ct. 594, 590, 42 L. Ed. 1037. 

And also: 

"Exceptlonal and rare cases * ♦ * may be imagiued where * * » 
the people affected by the statute ought in strictness to hâve beeu included 
in the exception. But we do nut think the statute should be condenaied on 
that account," etc. Ozan Co. v. Union Bank, 207 U. S. 251, 250, 28 Sup. Ct. 
89, 91, 52 L. Ed. 195. 

If this classification is to be sustained, for the reasons stated, it be- 
comes necessary to consider the force of certain incidents vvhich un- 
doubtedly do constitute, in some measure, a discrimination not jus- 
tified by the adopted theory of classification. The first of thèse is 
found in the fact that the same property, continuously owned by the 
same persons, and devoted to the same use, will from year to year 
shift between the classes, as its earnings vary with référence to the 
$500 mark. This seems to indicate that taxation dépends upon mère 
size ; but this relation between size and taxation is really not determina- 
tive, but rather is superficial and incidental. The amount of earnings 
furnishes a fairly accurate indication, whether the company is beyond 
the incipient stage of profit making. Mr. Justice Holmes has very re- 
cently said (Engel v. O'Malley [Jan. 3, 1911] 219 U. S. 128, 31 Sup. 
Ct. 190, 55 L. Ed. — -) : 

"It is true, no doubt, that, where size is not an index, • * * the law 
cannot discriminate between the great and the small. But In this case size 
is an index." 

The other of thèse incidents consists in the fact already stated that 
a mère change of ownership may accomplish a transfer from one class 
to the other. This resuit is logically inconsistent with any theoretical- 
ly permissible classification ; and, if it was the only élément for consid- 
ération, it would demonstrate that the classification was invalid. In 
this case, however, it seems comparatively negligible and ought not to 
be permitted to control the situation. The amount of property so shift- 
ing from year to year is small and relatively trifling. True, complain- 
ants might segregate parts of their property into thèse small units, and 
so escape some taxation; but they hâve not done this, and to do so 
would, very likely, involvè more expense than saving. Législation is 
not necessarily invalid just because there is a loopholé by which an oc- 
casional instance may escape an otherwise universal opération. Upon 
the whole, this incident must be taken as one of those imperfections 
likely to be found even in well arranged Systems of taxation. As said 
by Mr. Justice Miller in State Railroad Tax Cases, 92 U. S. 575, 61i! 
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(2-3 L. Ed., 603), and repeated by Mt Justice Brewjer in Travelers' Ins. 
Co. V. Coniiecticut, 185 U. S. 364 372, 23 Sup. Ct. 673, 676, 46 L. 
Ed. 949 : . , ; ■ , , 

"Perfect equality and pérfeçt unlfôrmity of ta.'^atlon, as regards Indlviduals 
or corporations, or'the différent classes of property subject to taxation, is a 
dream unrealized." 

It foliows frorri thèse considérations that the act of 1909 in ques- 
tion does not deny to complainants the equal protection of the laws, 
nor does it take their property without due process of law. 

The nonfederal question presented by> the record, and which must 
also be decided, is based upon the famiHar provision of the Michigan 
Constitution that an act shall embrace but one object, which shall be 
expressed in its title. Omitting unimportant words, and paraphrasing 
somewhat, Act No. 282 of 1905 is entitled "An act to provide for the 
assessment of the property of railroad companies and express compa- 
nies," and the act now challenged, No. 49 of 1909, was entitled, "An 
act to ataiend the title and certain sections of Act No, 282 of 1905, 
relating to the taxation of railroads and express coinpanies." The 
purpose of the act of 1909 was.to include téléphone and telegraph 
companies with railroad and express companies, and this purpose was 
not, in so many words, expressed in th^ title. The Michigan Suprême 
Court has construed and applied this constitutional provision in a large 
number of cases. Some of the earlier cases applied the limitation with 
great strjctness, but the later tendency has been to hold that the title 
is sufRcierit if it fairly indicates the sùbject-matter, and bught to put on 
notice those who may be interested in that subject-matter. The exact 
question hère presented has never been decided in Michigan, although 
it has- been held that in the title of an amending act a mère référence 
to the number and gênerai purpose of the act âmènded is sufficient; 
but this holding has been in cases where the purpose of the amendment 
was within the original title of the act. Callaghan v. Chipman, 59 Mich. 
616, 26 N. W. 806 ; Atty. Gen. v. Amos, 60 Mich. 375, 27 N. W. 571 ; 
People v. Howard, 73 Mich. 14, 40 N. W. 789 ; Soukup v. Van Dyke, 
109 Mich. 681, 67 N. W. 911. The practice employed in this instance 
has not been uncommon, and counsel hâve pointed out 30 instances 
during the last eight sessions where amending statutes hâve been thus 
entitled, and where the statute must fail if the présent one is invalid. 
The title of this act gave clear notice that there was to be made in the 
original act some change which necessitated changing its title, and 
this was, by necessary implication, notice that it was intended by the 
amendatory act to reach some kinds of property not named in the title 
to the original act, or else to withdraw some kind of property which 
was there named. We hâve, then, a case where, by the original statute, 
certain public service corporations were subjected to a given System 
of taxation, and where public notice was given that it was proposed to 
change the enumeratiqn çf corporations included ,.under that System. 
I think that téléphone 'àn'à'tèlegraplî companies afe not entitled to com- 
plain of any deficiency in this notice, and that it was sufficient to sat- 
isfy the theory of the Constitution. It is a mattçr of public, political 
history that the * extension vOf^tlnistaxing System, so as to include tele- 
,. . 185F.— q,..„ 
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photie and telegraph companies, had been the subject of a contest dur- 
ing the législative session- of 1907, at which the attempted extension 
failed, and that such extension was specially mentioned and urged in 
the Gqvernor's message to the Législature of 1909. Thèse well-known 
facts make it. improper to resort to any strained construction in order 
to fînd surprise or lack of notice. 
Decree may be entered dismissing the bills in the four cases. 



In re OALVI. 
,, , (District Court, N. D. New York. March 24, 1911.) 

1. FEAUbutBNI CONVBYANCESCê 4T*> — STOCK OF GOODS— SALE IN BULK LaW. 

Under the express provisions o£ Personal Property Law New York 
(donsol. taws, c. 41) | 44, transfer ot the stoclt of a retail merchant to 
two différent purctiasers In bulk, some of which had never been un- 
packéd frôm the orlëlhal cases in which they had been recelved, for much 
legs ^thaii; thelr value, was presumptlvely f ra,uduleilt where flve days' no- 
. tlce of such sale or proposed sale had not been glven to the seller's 
creditors. 

[Ed. Note. — For othér cases, see Fraudulent Con voyances, Cent. I>ig. % 
34; Decbig. § 47.*] , ■ i ' .:' 

2. Fraudulént Convetancks (§ 4T*)— SaiLes in Bulk— Statuts. 

Personal Property Laiv New York (Consol. Laws, c. 41) § 44, regulating 
I sales of goods, wares, jind merchandise lu bulk otherwise than in the 
ordlftary Course of business, Imposes on the proposed , buyer the duty of 
making due inquiry of the seller as to the seller's creditors, s» that, if he 
fails to do so, hé âcts at his péril and is cbarged witli notice of tbeir 
existence, but pot wîth the seller's In tent to abscond without paying 
them.' .: . ■'■.■•■'. ■' 

tBd.iNote. — For other cases, see itraudulent Conveyancés, Cent. Dig. | 
34; Dec. Dig. § 47.*] 

3. Bankbuptct (§ 181,*)-^Btiii.K Sales— Peksonal Propeetx— Considération. 

Wherp buyers of Personal property in bulk purchased without sufflcient 
inquiry as to the seller's creditors as requlred by Personal Property Law 
New York "(Consol. Laws, c. 41) § 44, but paid a fair considération, they 
Qbtairiëd a good tltle to the property as against the seller's trustée lu 
: bankruptey and his creditors, unless the cireumstances attending the 
sales were such as would hâve put them on inquiry that the seller's ob- 
ject was, to defraud his creditors and appropriate the proceeds otherwise 
than to the payment of his honest debts. 

[Ed. Note.-^For other cases, see Bankruptey, Dec. Dig. § 181.*] 

4. WiTNES^ES (§ 321*) — Evidence f5 501*) — Adveese Witness— Contradiction. 

A party calling a wltness represents him as worthy of crédit, and can- 
not Imiieach him in any way, but is not necessarlly bound by what hé 
says, provided he is able to prove by other witnesses that the facts are In 
truth différent than those testifled to by the witness, but, if unable to 
do this, the party calling the witness is bound by the facts testifled to, 
unless the witness shoWS himself to be unworthy of crédit or not entitled 
to be believed, or is dlscredited by other facts and cireumstances In the 
case. . ■ , 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. §§ 1094, 1099- 
1100;. Dea Us. f 321 ;♦ Evldeace, Cteut Dig. {§ 2440-2443; Dec. Dig. 
§ 591.*] . 

5. Bankbuptct (§ 303*) — Featjdulent Disposition or Goods. 

In a: proceeding to recover goods sold by the bankrupt in violation of 
Personal Property Law New York (Consôl.liwSi c. 41) § 44, regulating sales; 

•For otber cases see same topic & § nvmbbb in Dec & Am. Digs. 1907 to date, & Rep'r indexes 



IN EE CALVI 643 

In bulk, évidence héld insufflcient to warrant a flnding that the buyers 
hàd establlshed by clear and positive évidence that they acted In good 
faith and wlthout reasonable grounds to belleve that the bankrupt In 
making the sale was actuated by an Intent to defraud hls credltors, and 
to couvert the proceeds to purposes other than the payment of hls debts. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

In the Matter of Bankruptcy Proceedings of Frank Calvi. Ap- 
plication for the confirmation of the report of the spécial master in 
proceedings to recover property alleged to hâve been sold in fraud of 
creditors, and hearing on exceptions. Exceptions sustained. 

E. C. Baker, for petitioning creditors. 
B. & C. B. Johnson, for George Calvi. 

F. W. Youmans, for Horace Infusino. 

RAY, District Judge. This proceeding involves the title to certain 
goods, wares, and merchandise, largely rubber goods, purchased by 
Frank Calvi of the petitioning creditors and others prior to October 
1, 1910, and delivered to said Frank Calvi on crédit at Delhi. The 
value of such goods is about $2,500. A part of the goods were found 
in the possession of George Calvi at Andes, N. Y., when the pétition 
herein was filed. The remainder thereof were found in the posses- 
sion of Horace Infusino at the former place of business of said Frank 
Calvi in Delhi, N. Y. The involuntary pétition herein was filed Oc- 
tober 24, 1910, and a receiver of the property of said Frank Calvi was 
appointed, who duly qualified. The order appointing the receiver was 
accompanied by an injunction directed against the said George Calvi 
and Horace Infusino enjoining and restraining them from disposing 
of the said goods so found in their possession. The said George Calvi 
and Horace Infusino came in and submitted themselves to the juris- 
diction of the court, and moved to vacate the injunction, and claimed 
to be the bona fide owners of said goods, and thereupon an order 
was made réferring it to Andrew J. McNaught, Jr., one of the réf- 
érées in bankruptcy, as spécial master, to take proofs and report to 
the court with findings of fact as to whether or not the said George 
Calvi and Horace Infusino had purchased of Frank Calvi the said 
goods, wares, and merchandise found in their possession, respective- 
ly, in good faith and for a full and fair new considération prior to 
the institution of the bankruptcy proceedings. The référence has 
been executed, and the said spécial master has made his report, to 
which exceptions hâve been filed by the petitioning creditors.' On or 
about the 7th or 8th day of October, 1910, the said Frank Calvi, the 
bankrupt, disappéared from Delhi with his family, and he has not been 
found or heard of since. He was served with a writ of subpœna 
herem by publication and adjudication has been duly made. 

Frank Calvi ran a small boot and shoe store in the village of Delhi^ 
Delaware county, N. Y., and was generally supposed to be moderately 
prosperous in business, and honest. He had built up a fair crédit 
with the trade, and had a fair commercial standing. Prior to the 
spring and summer of 1910, his purchases had been moderate, but 

•For otber cases see same topic & § numbkb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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at about i that timé he increased his brdcrs with varîôus merchants, 
attd r^4ri debt for goods purchased o:f 'jpàrties away from Delhi in a 
sWin '^xcess bf $3,006. October , 6tfi his goods oh hand at Delhi 
were of the value of about $2,500, and mostly unpacked;'that is, they 
were in the packages or boxes in which they were shipped to him by 
the merchants from whom purchased. He lived with his family in 
thè stdrè; and his household belonging-s, aside from wearing apparel, 
were worth less than $25. Frank Calvi had a bank account with a 
barik in' Delhi, and October 1, 1910, after making a deposit of $62.82, 
the balance to his credi" in said bank was the sam of $870.14. It 
seems from the évidence that his account was written up and his 
checks on this account surrendered some time, between the Ist and 
the 6th day of October. Ocfober 6th the balance to his crédit was 
$870.14. While doing business between those dates he made no de- 
posit.. ^ few days pripr.to October 6th, said Horace Infusino went 
to Delhi from a place. in the state of Pennsylvania, where he had been 
at wppV as shoemaker and shoe repairer. He claims that he had be- 
tween $êOO and $700 in money upon his person, and that he contem- 
plated Ijuying a boot and shoe business. On the 6th day of October, 
George Calvi, a young unmarried man, 23 years of âge and a second 
cousin of Frank Calvi, who was doing a small business at Andes, Dela- 
ware county, a few miles from Delhi, purchased of Frank Calvi cer- 
tain boxes of the goods ref erred to which had not been unpacked, and 
same were removed to Andes. It is not denied that thèse goods were 
of the value of about $1,000, a little less than that. George Calvi 
claims that he paid for thèse goods so purchased the f air value there- 
of with his own nioney, and that he paid for same in cash in the store 
of said Frank Calvi- in the evening, and he is corroborated by a fel- 
low countryman of the Calvis, who says he was présent and saw the 
money counted out in payment for the goods. George Calvi says he 
was ignorant of the fàct that his cousin Frank Calvi was owing for 
the,se goods and others as above stated. No notice of this sale or pro- 
posed sale in bulk was given to the creditors of Frank Calvi, and the 
évidence fails to show that George Calvi took pains to inf orm him- 
self on the subject. In fact, he took the bills for tliesj goods ren- 
deired to Frank Calvi by.the sellers thereof and checked up the mer- 
chandise. The bills were not reçeipted. He says that Frank Calvi 
told him he had sent check in payment, it is presumed, to the firm or 
firms of whom the goods had been purchased. On the day or day 
before this alleged sale took place, George Calvi drew from the bank 
the çxact balance tp, the crédit of Frank Calvi, $870.14, on a check of 
Frank Calvi's made that day. George Calvi says that he used this 
money,. with spme other, money which he had, to pay Frank Calvi for 
the goods so purchased. , On the face of thingé and standing alone, 
it would appear that the payment for thèse goods sold and delivered 
to George Calvi was made to Frank Calvi with hiS own money as it 
had been in the. bank in the name of Frank Calvi and deposited by 
him from time to time. It was niade up of the balance to hiS; crédit, 
taking into account dèposits upon which checks had been drawn at 
various fimes. The force of this is sought to be broken, and the spe- 
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cial master finds is broken, by the testimony of George Calvi, who 
testifies that f roni tiroe to time he had loaned to Frank Calvi various 
sums.of raoney, and; that the indebtedriess of Frank Calvi to hira on 
the 6th day of October, 1910, was just $870.14, the . exact sum Frank 
Calvi had to his crédit in bank on that day. He says that he had 
notes or receipts, writings of some kind, to show for this money, but 
that on receiving it f rora Frank Calvi by check on the 6th he sitr- 
rendered to Frank Calvi such évidences of indebtedness. George Cal- 
vi, further testifies that he.got his money from Frank Calvi at this 
time for the purpose of going to Binghamton or elsewhere to purchase 
a large addition to his stock of goods, having determined to largely 
increase his business at Andes; that, when he made this purpose of 
his known to Frank Calvi, Frank proposed to sell to him the goods 
which he had in his store and which he did sell and deliver as above 
stated. 

The petitioning creditors say that this is an improbable story, es- 
pecially when taken in connection with the sale of the remainder of 
the stock to Infusino and the business George Calvi had been doing 
at Andes, and what must hâve been his financial condition. George 
Calvi says that he had worked about 10 months for Frank at Delhi, 
and then went to Andes, where he worked about 10 months for Frank, 
who ran the business there, and that he then bought out the business 
at Andes from Frank paying about $131 therefor. It is contended 
that at his âge running such a business at Andes he would not hâve 
been able to loan this amount of money to Frank Calvi, especially as 
it appears from the statement of George Calvi that he had other mon- 
ey to the amount of about $800, several hundred dollars of which 
was deposited in the bank at Andes. It may be that this alleged pay- 
ment was a sham, and that the money paid over in the evening by 
George Calvi to Frank Calvi belonged to Frank. This involves the 
conjecture or spéculation that the goods were left with George Calvi 
or turned over to him to dispose of and remit the proceeds to Frank 
Calvi. 

Under the personal property law of the state of New York, such 
a sale in bulk is presumed to be fraudulent, unless iîve days' notice of 
such sale or proposed sale bas been given to the creditors of the ven- 
dor. In Sprintz v. Saxton, 126 App. Div. 421, 110 N. Y. Supp. 585, 
this provision bas been held valid as a rule of évidence. Presumptive- 
ly, then, thig sale in bulk of thèse goods by Frank Calvi to George 
Calvi was fraudulent and void. The burden was placed on George 
Calvi and Frank Calvi to show that the sale was not fraudulent ; that 
is, that the goods were sold in good faith and for a full and fair con- 
sidération. The burden was also upon George and Frank Calvi to 
show that there was no purpose or intent on their part to cheat or de- 
fraud the creditors of Frank Calvi, especially the creditors who had 
sold thèse particular goods to Frank on crédit. If George Calvi had 
reason to believe that Frank Calvi was disposing of his goods to him 
with the intent to take the proceeds and leave the country, leaving his 
creditors unpaid, he was a party to a fraud, and, in view of the stat- 
ute ref erred to requiring notice of such sale to the creditors which 
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was not given, he could not shield himself from the conséquences by 
showing that he paid Frank Calvi full value for the goods with his 
Owri money. He âttempts to avoid this phase of the situation by his 
stâtément that Frank Calvi told him he had sent check in payment for 
the goods. 

George Calvi alsotestifies that Frank Calvi told him, as did his 
family,_ that he was going to leave Delhi and go to New York. The 
probability is that with the proceeds of thèse goods and such other prop- 
erty as he had he has returned to Italy. George Calvi, as stated, paid 
$131 for the stock and business at Andes twO years before. He had 
purchased to replenish his stock of Frank Calvi from time to time, 
making small purchases only. In the spring of 1910 he says he pur- 
chased stock of him tp the amount of $350, the largest purchase he 
ever made. He also says that, when Frank suggested selling him 
this large quantity of unpacked goods, he looked into one or two of 
the boxes only ; that he objected to making such a large purchase, but 
Frank insisted it was ail right — he could enlarge his business. His 
évidence as a whole is utterly inconsistent with the theory that he in- 
tended to purchase a large stock at Binghamton or elsewhere. If, in 
fact, Frank owed him about $900 and prior to the sale announced his 
intention of leaving Delhi and going to New York, it would account 
for his asking payment from Frank, although he insists that Frank had 
stated, and that he, George, believed; he was worth $20,000. The rea- 
son George gives for demanding his money of Frank is that he wanted 
it to purchase goods, and this in the face of his statement that he did 
not intend to make any large purchase of stock. Before receiving the 
check from Frank, he says he had something like $700 or $800 in 
money on his person, over $500 of which he had taken from the 
bank at Andes, and other paper representing money. The reason he 
gives for asking the money of Frank is, of course, inconsistent with 
many of his other statements. In answer to the statement of George 
Calvi that Frank Calvi told him he had sent a check to the Utica firm 
in payment for the goods, Mr. F. J. Bowne testifies that George Calvi 
told him when he went there about October 15th, looking for the goods, 
that he did not ask Frank Calvi if they were paid for. The purchase 
of thèse goods by George Calvi of Frank Calvi was entirely outside 
their usual course of dealing, and entirely outside the usual course 
of dealing between merchants or others except wholesalers. The f raud, 
corruption, and dishonesty of Frank Calvi, who made the sale, stands 
out and shows conspicuously. On his part it was a disposition of his 
property in fraud of his creditors beyond ail question as will' more 
closely appear when we come to the question of the disposition of his 
remaining goods to Infusino. If Frank Calvi owed George Calvi 
$870.14, the exact balance he had in bank, he was paying no interest, 
and he had paid George by turning over this property, and George 
knevi^ or had reasonable cause to believe he was insolvent and that a 
préférence, which such payment would hâve been, was intended, and 
Frank had been thrown into bankruptcy within four months there- 
after, the transaction would hâve been avoided as a préférence. On 
the day succeeding ther sale to George Calvi, Horace Infusino appeared 
at Frank Calvi's place of business, and purchased and took posses- 
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sion of ail the remaining stock of Frank Galvi,jncluding ail his house- 
hold furniture, which, however, was worth onlyjahout $17. He came 
about that time from Halstead, Pa., and was a shoemaker by trade. 
As stated, he claims he had about $650 on his person and intended to 
purchase a shoe business. He says he visited Walton and one or two 
other places in that vicinity with that object in view, and proposed to 
one person to buy him out. It is not shown he did not. His statement 
is that in fun he offered $650 for ail the property of Frank Calvi, ail 
Frank had left, including household goods, prior to the 6th of Octo- 
ber ; that Frank asked $1,500 ; that he stayed that night with Louis 
Scharano, who was in Frank Calvi's employ, and borrowed of him 
$400 ; and that the next day, October 7th, he offered Frank Calvi $1,- 
000 for ail such goods, etc., and that his offer was accepted. A part of 
thèse goods were unpacked. He says they went to a law office and a 
bill of sale was prepared, executed, and delivered and the $1,000 paid 
over to Frank Calvi, who then and there stated he only owed one bill 
of $25 or thereabouts. It is not denied that thèse goods were worth at 
least $1,250. As to what is stated to hâve taken place at the attor- 
ney's office, George Calvi is corroborated by Mr. Hewitt, the attorney, 
and Mr. Cameron, a student in the office; that is, that a bill of sale 
of everything was drawn, executed, and delivered and $1,000 paid to 
Frank Calvi by Infusino, and that Calvi stated to Hewitt he only owed 
one bill of some $25, and that in Binghamton, and he was going there 
to pay it in a day or two. No notice of this sale or intended sale was 
given to the creditors of Frank Calvi, and under the personal proper- 
ty law to the state of New York the sale was presumptively in fraud 
of creditors. The burden was on Frank Calvi and Horace Infusino to 
show that it was not; that it was made bona fide and for a full and 
fair considération. Infusino claims that he happened to be in Delhi 
looking for a business to purchase, and was not sent for; while Mr. 
Bowne testifîes that, when he was there soon after looking for the 
goods, Infusino told him he was sent for by Frank Calvi. Georfje 
Calvi and Infusino each deny that they knew the other was dealing 
with Frank Calvi, and deny any communication with each other on 
the subject. The petitioning creditors say that it is improbable that 
Infusino happened along with $650 in a mood to purchase, just in 
"the nick of time" ; that the only rational conclusion is that Bowne tells 
the truth, and that Infusino, a former employé of Frank Calvi, was 
sent for by him to take the property or whatever was not disposed of 
to others. Infusino made no careful examination of the goods before 
purchasing. Most of them he did not see at ail. He saw the unpaid 
bills, but claims it was after he had made the purchase and paid his 
money. 

From' the way thèse transactions were conducted and on ail the évi- 
dence, I am morally certain that George Calvi and Horace Infusino 
were aiding and abetting Frank Calvi to dispose of his property in 
fraud of his creditors, aiding him to turn it into money, knowing he 
was owing for same or the most of same, at least, and also knowing 
he intended to départ — abscond — without paying them. They obtained 
the property at a bargain clearly, as rubber goods had gone up in val- 
ue 15 per cent, between the purchase by Frank Calvi and thèse sales to 
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Geoi'gè' Calvi and Horace Infusino. > But a conviction to a moral cer- 
tainty is not âlways in accord with the sworn évidence. Either the 
testimonj; of Infusino and George Calvi must be rejected and disre- 
gardéd, or the conclusions of the spécial master affirmed. Many a 
court has been compelled to accept and act upon the testimony of vvit- 
nesses whose story they did not believe. ■■ Why the court does not créd- 
it the witness is a matter somewhat difficult to explain. Sometimes it 
may resuit from suspicion created by the circumstances. It is true 
that fraud must be prôved, but hère fraud is presumed because of the 
arbitrary but wise rule of évidence prescribed by the Législature of the 
state. Section 44, art. 3, c. 45, Laws 1909, being chapter 41 of the Con- 
solidated Laws, and known as "Personal Property Law," reads as fol- 
lows: 

"Sec. 44. Transfer of Goods in Bulk. (1) The transfer of any iiortion of a 
stock of goods, wares or merchandlse, otherwise tJian in the ordîiiary course 
of trade. In the regular and usual prosecution of the transferrer's business, or 
the transfer of an entire such stock In bulk, shall be presumed to be fraudu- 
lent and void as against the creditors of the transferrer, unless the jiroposed 
transférée shall, at le^ast flve days before the transfer, in good fuith, make 
fuit and explicit inqulry of the transfërrer as to the names and addresses of 
eaeh and ail of the creditors of the transferrer, and unless such transférée 
shall at least flve days before the transfer in good faith notify or cause to be 
Eotifled of the proposed transfer personally or by reglstered mail each of the 
creditors of the transferrer of whom such transférée has knowledge, or can 
with th« exercise of reasouable diligence acqulre knowledge." 

Neither George Calvi nor Horace Infusino complied with this stat- 
ute. There v^^as no pretense of compliance. To get at what the trans- 
actions were the petitioning creditors were compelled to call, and did 
call, George Calvi and Infusino as witnesses. I do not see how I can 
disregard their testimony, or hold the facts to be otherwise than as 
they state resolving ail doubtful questions arising on their testimony 
against said Calvi and Infusino, and adopting that theory of the évi- 
dence which bears most strongly against them. Each was testifying in 
his own interest, and was under strong temptation to give untrue tes- 
tiniony and color everything in his own favor. Still, in the face of the 
évidence, how can I find or hold that either George Calvi or Infusino 
did not pay substantially a fair value for the goods with his own 
money. There is some évidence they knew of the existence of one or 
two creditors of Frank Calvi, but no substantial évidence they or either 
of them actually knew he was disposing of his property to defraud cred- 
itors, or that the sales would hâve that'effect. Both testify they did 
not know of any creditors. I think the unpaid bills told George Calvi 
that the Utica firms from whom the goods he purchased came were un- 
paid. Must I accept the statement of George that Frank said he had 
sent check? Infusino concèdes he knew of one unpaid créditer. The 
statute quoted does not in terms make the f ailure of the proposed trans- 
férée to inquirè for the names and addresses of the creditors of the 
proposed transferror of property in bulk évidence that the transférée 
knew of the existence of such creditors as in fact existed, or in terms 
charge such transférée with knowledge of their existence. But it does 
make it the duty of the proposed transférée to inquire. It puts him on 
inquiry. The rule may also be invoked that, where a pafty is possessed 
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of facts which put him on inquiry, he is. bound to make inquiry, and 
is charged witli such knowledge as he might hâve obtained by.due in- 
quiry. 

Hère Frank Calvi was urging a sale in bulk to George Calvi, with 
ithe expressed purpose of selhng out and going to New York. They 
proceeded and consummated the transaction in violation of the "Per- 
sonal Property Law," vvith knowledge of which both were charged. 
George did not make any inquiries as to Frank's gênerai indebtedness. 
He did, he says, inquire as to the particular goods he was purchasing, 
whether paid for or not. He also says Frank had stated he was worth 
$20,000, and he supposed him good. The testimony of Infusino on 
this subject of inquiry is quite confused and contradictory. Can it 
legally be inferred that either Infusino or George Calvi knew or had 
reason to believe Frank Calvi intended to cheat or defraud his cred- 
itors, or that their purchases, respectively, would hâve that effect? 
In United States v. Détroit Lumber Co., 200 U. S. 331, 331, 332, 26 
Sup. et. 282, 285 (50 h. Ed. 499) the Suprême Court holds that: 

"The rule of law concerning good faith is the same in respect to purchases 
of land and tlmber as thât which obtalns in other eommereial transactions, 
aud no one is bound to assume that the party with whoin he deals Is a wrong- 
doer ; but on paying f ull value for the property presented, the title to which 
is appareutly valid, and in regard to whlcli there are no suspiclous circum- 
stances, he will acquire the rights of a bona fide purchaser." 

See, also, to same effect in case of personal property, Jones v. Simp- 
son, 116 U. S. 609, 615, 6 Sup. Ct. 538, 29 L. Ed. 742: This, of course, 
goes to rhere title, and not to the question of aiding the seller to dis- 
pose of his property in fraud of creditors. However, the principle 
must apply thât the purchaser, in the absence of suspicious circum- 
stances, is not bound to assume the seller is a wrongdoer, and intends 
to abscond with the proceeds of the property, and leave his creditors 
unpaid. I think the section of the personal property law quoted was 
intended to, and does, in cases of sales of personal property in bulk, 
other than in the usual course of business, the business carried on by 
the seller, not including such sales by the persons and officers of court 
excepted from its provisions, impose upon the proposed purchaser 
the duty of making due inquiry of the proposed seller as to the Cred- 
itors of such proposed seller, and that, if he fails to do this, he so acts 
at his péril, and is charged with notice of their existence. But does 
this carry us to the further proposition that the purchaser is charged 
with notice that such a seller intends to abscond, leaving his creditors 
unpaid, or appropriate the proceeds of the sale otherwise than to the 
payment of his honest debts? In Jones v. Simpson, 116 U. S. 609, 
614, 6 Sup. Ct. 538, 541, 29 L. Ed. 742, which was the case of a sale 
of personal property (approved in United States v. Détroit Lunlber 
Co., 200 U. S. page 332, 26 Sup. Ct. 282, 50 L. Ed. 499) the .court 
held that: 

"A sale of personal prot)erty made by the vendor with intent to defraud 
his creditors, but for a valuable considération paid by him to the vendee, fol- 
lowëd by aetiial and cpntinued change o( possession, is valid against ttf-^ ven- 
dor's creditors, uniess it appears that the vendee aeted in tad faith." 
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The court, at page 614 of 116 U. S., at page 541 oî 6 Sup. Ct. (39 
t. Ed. 742), said: 

"But, such payment beiug shown, the vendee is entitled to a verdict and 
judg-ment, however fraudulent may hâve been the intent of the vendor, unless 
it appears affirma tively from ail tlie circumstances that he purchased in bad 
faith. And suçh bad faith may exlst when the vendee purchases with Ijnowl- 
edge of the fraudulent intent of the veudor, or under such circumstances as 
should put him on Inquiry as to the object for v^hich the veudor sells." 

It follows that, a fair considération having been paid, assuming that 
George Calvi and Infusino are charged with knowledge of the exist- 
ence of Frank Calvi's creditors, suitable and statutory inqiiiry not 
having been made, George Galvi and Horace Infusino obtained good 
title as against a trustée in bankruptcy — that is, the creditors of Frank 
Galvi— runless the circumstances attending thèse sales were such as 
should hâve ptjt them on inquiry as to the object or purposê for which 
Frank Gaivi was selKng. If the statute (Personal Property ' Law) 
quQted imposed. that burden, then did thèse purchasers f ail to do what 
thelaw imposed on them the duty of doing? If not, if the statute im- 
posed tïQ such duty, we: are to inquire whether or not the circumstances 
were such as put, or should hâve put them, or either of them, on in- 
quiry as to'the object of Frank Galvi in making the rule. And would 
inquiry hâve helped the matter ? On this subject George Calvi says he 
was informed by Frank Galvi that his object in selling out was that 
he ç^nd his wife didnot like it at Delhi, and he was going into business 
in New York Gity, and that he, George, believed him. Infusino says 
he ^cnew nothing of any reason Calvi had for selling out, only he did 
know his wife was anxious to go to New York. 

In Barr as Trustée in Bankruptcy v. Sofranski et al, 130 App. Div. 
783, 115 N. Y. Supp. 533, it was held that: 

"Although the facts were proved by hostile witnesses càlled by the plalntlff, 
the coijrt cannot find contrary to the testimony without direct évidence show- 
ing that the tacts were différent." 

The dourt cites Hankinson v. Vantine, 15â N. Y. 20, 27,, 46 N. E. 
29â, 294. In that case the Court of Appeals said: 

"Wethlnk the .évidence of the appellant to the effect that she never, kuew 
or heard. of any of the alterotious made, except the raisiug of the ceiling. 
must be' regarded as sufficieiit to establish that faet. The plaintlfE cannot 
claim that the référée had a right to disregard her évidence upon the ground 
that she was an jnterested party because lie ealled lïer as a vrituess and 
proved. thèse facts by her, thereby assurlug lier credlblllty as a witness upon 
that fact. . Whilè he might havç shown the facts to be différent, he could not 
impeach or deny lier credil)llity. TJnder tliese Circumstances, we thlnk those 
facts must be regarded as established, tliat the learned référée erred in re- 
fuslng. to find them upon.thè appellant's reqnest, and In findiiig that' the ap- 
pellant cousented to the altérations made.'' 

fil Lbpez V. Camphelï, 163 n! Y. 340, 57 N. E. 501, thè court held: 

"In determlnlng. the question ,VFhether an Insolvent corporation or its offi- 
cers with thè Ihtent/of giyiiig'B."prèïérence to â créditpr performed any act 
which ehàbled him to olïtàin a jiidgffiènt, where the évidence is capable of 
an ibtfer'pretàtlon In wlilch thé absence of a wrongful act Is equally consistent 
with thè ptèsénce of such act, that mèahlng must be ascrlbed thereto which 
accords with its absence, slnce a wrongful act can only be established by 
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proof of sueh ciroumstances as are irreconeilable wlth any other theory than 
•that the aet was doue." 

Thèse parties, George Calvi and Horace Infusino, sworn and exam- 
ined on the part of the receiver or petitioning creditors, in efFect, deny 
any knowledge or suspicion of a purpose on the part of Frank Calvi 
to leave without paying his creditors. If George Calvi believed that 
Frank and his wife did not like it in Delhi and were going tô New 
Yqrk/City and into business there, and that he was worth about $20,- 
000, it would account for a sale of his stock in bulk, or a part of it in 
bulk and a willingness to màke a sacrifice in selling. To make out 
fraud from circumstançes, in this case, the apparent willingness and 
haste to sell, want of compliânce with the statute and sacrifice on the 
stock, ail known to the purchasers, and lack of examination on their 
part, the évidence must be inconsistent with honest action on the part 
fpf thèse ye^idees, -and not capable of reconciliation with the existence 
.of an honest purpose on their part; that is, a state of facts must 
;appear ineonsistent with the testimony of Catviand Infusino. That is, 
the circumstançes must point with substantial certainty to the exist- 
ence of a purpose on their part, respectively, to aid Frank Calvi in 
defrauding his; creditors. ' 

In Sprintz v. Saxton, supra, the Appêllate Division said of this stat- 
ute, the, personalpropertylaw, as now written: 

: ''Instead of declaring such à sale invalld tinless certain conditions are com- 
plied with, tbe statute now Hiakes such sale, unless thèse conditions are com- 
I)lied with, presumptively, fraudaient and Illégal. In fine, the presumption is 
against the bona Mes of the sale." 

rr This,' if correct, meansi that presumptively George Calvi and In- 
fusino intended to aid Frank Calvi in defrauding his creditors. Con- 
sidération is one thing; bona fides another. ,The presumption, then, is, 
George Calvi and Horace Infusino havingtaken this property and paid 
substantially a. fair value, that they took same with the intent to aid 
Frank Calvi in cheating and defrauding his creditors. If the receiver 
or petitioning creditors had shown by George Calvi and Infusino that 
no notice was given to the creditors and had not gone into the trans- 
actions further with them, it could not be said the creditors had pre- 
sented the testimony of those interested witnesses as proof of what the 
transactions in f act were. But the receiver, in f act, did prove the 
transactions in full by them, and called no witnesses to show that the 
actual facts, except as stated, were otherwise than as they stated them 
to be. Their statements, aside from the corroborating. évidence as to 
what took place at the lawyer's office, is ail the évidence we hâve as to 
what actually occurred. In Greenhall v. Carnegie Trust Co. (D. C.) 
25 Am. Bankr. Rep. 300, 303, 180 Fed. 812, 815, Hand, D. J., said: 

"At the outset ï must clear up the confusion wbich appears to bave arisen 
from the fact that the çomplainant has called witnesses by whose testimony 
he does not wish to be necessarily bound. It cannot be too often repeated 
that to eall a wltness Is not In any sensé to vouch for fhe truth of what he 
says. It does, at least, at law, prevent one from Impeachlng his gênerai cred- 
ibillty in the formai ways recognized but that is ail." 

This is somewhat.at war with the. Court of Appeals of the state of 
New York, as that court has said that under such circumstançes the 
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credibility of the witnesses cânnot be denied by the party calllng them. 
Hankinson v. Vantine; supra. 

As I understand the law,- when a party calls a witness, he repre- 
sents him as worthy of crédit, and cannot impeach him in any way, 
net even by proving contradictory statements, but is not necessarily 
bound by what he says, provided he is able to prove by other witnesses 
that the f acts are in truth différent from what such witness states 
them to be. But, if un^ble se to do, the party calhng the witness must 
abide by what he says the fact was, unless the' witness shows himself 
to be unworthy of crédit or not entitled to be believed, or he is dis- 
credited by other facts- and circumstances in the case. The party 
calHng such a witness Cannot say there is no évidence on the subject, 
or that the fact is not proved because the witness is unworthy of crédit, 
unless the record itself shows the fact was otherwise. The cases cited 
demonstrate that this îs the law. It is of course, tfue that what such 
a witness says may be so contradictory, inherently improbable, or so 
contradicted by conceded or proved facts and circumstances that the 
party calling him is not bound, and the court is not under obligation, 
to crédit him. Should this be the resuit of the record presented, it 
would be équivalent to'no évidence on the subject, and applied to this 
case wôuld resuit in leaviïig the presumption of fraud, bad faith, but 
partially broken, as hère Infusino is corroborated by the attorney and 
hisclerk who say that Mr. Hewitt, appreciating the situation, inquired 
of Frank Calvi before the sale was made if he was owing debts, and 
thât he stated in the présence of Infusino that he was not, except one 
of $35, which he was going to pay the next day or so. The question 
arises, How, then, cah the court say that Infusino intended to aid in 
cheating or defrauding creditors when he was assured there were 
none? And, if Frank Calvi represented he had no creditors, how 
could notice be given creditors of the proposed sale? How can In- 
fusino be placed in fault? But he knew of one unpaid créditer, and 
George Calvi does not show he did not know of any. As was said 
by the Suprême Court of the United States in Farley v. Hill, 150 U. 
S. page 577, 14 Sup. Ct. page 188 (37 L. Ed. 1186); "But a court can- 
not act upon such uncertain conjectures." See, also, Hoffman v. Over- 
bey, 137 U. S. 465, 472, 11 Sup. Ct. 157, 34 L. Ed. 754. And a mère 
suspicion of fraud is not sufïicient to warrant a finding of fraud. Gregg 
V. Sayre, 8 Pet. 244, 8 L- Ed. 932; Clarke v. White, 12 Pet. 178, 196, 
9 L. Ed. 1046. I give no weight to the supposed ignorance of Infusino, 
or his youth, and récent coming from Italy. He displayed no igno- 
rance in the ways of making a good bargain, and possibly his récent 
coming to the United States from the country where born is not a fact 
tending tp enhance his credibility. But this cannot be considered by 
me. Again, this court has not seen or heard George Calvi or Infusino, 
and the spécial master did. He says, in effect, while conceding their 
contradictory and incphsistèht staternents, that they impressed him as 
candjd^ ànd truthful. Héaring and .seéing a witness is an important 
considération in arriving at the truth of a transaction or the crédit 
that should be given a witness, The court is not justified in disturb- 
ing the \^efdict pf g. jury or the finding of!a référée or spécial master 
on a question of fact, unless satisfied from the évidence itself that the 
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verdict or finding was côntrary to or unsupported by the évidence. 
Hovi'ever, hère we hâve the following facts: (1) Frank Calvi, an 
Italian, with less than $25 in value invested in liousehold furniture, 
and running a small shoe and shoe repair shop and accustomed to pur- 
chase in moderate quantifies, suddenly and in the absence of any rea- 
son for such action, unless to defraud his ereditors, purchases over 
$3,000 worth of stock in the main rubber goods on crédit, and places 
them in the back rôom of his shop unopened. (3) Shortly thereafter, 
a second cousin and former employé of Fraiik Calvi, one George Calvi, 
about 22 years of âge, and vvho two years before started with a stock 
which cost $131, and who hadnot purchased to exceed $350 worth of 
stock at any one time thereafter, and who had known Frank in Italy, 
and, we may assume, was intimaté with him, cornes to Delhi, and with- 
out examination worth meritioning took over 30 of the packages of 
goods and paid therefor the cost price, about $980, when it is not de- 
nied they had advahced in value 15 per cent, after being ordered. (3) 
This payment was made in the shop iii the evening mainly with mon- 
ey which up to that day had been in bank in the name of Frank Calvi 
and appareritly his, and which George Calvi drew that day on a check 
given to him by Frank for the sum of $870.14, the exact balance of 
Frank's account. This balance was the resuit of deposits made f rom 
time to time on which checks.had been drawn from time to time. (4) 
George Calvi, while saying that he had some $800, mostly in cash, on 
his person aside from the money above mentioned, and that he in- 
tended to go to Binghamton to purchase an addition to his stock, 
something he had not done before, and demanded the money of Frank 
for that reason, admits that he had not contemplated nearly so large 
a purchase; that notwithstanding his objections he was indûced ,by 
Frank to make this large purchase of him and increase his business ; 
that he took thèse 30 cases of goods unopened and without examina- 
tion, except as to one or two, and paid back the same money he drew 
from the bank on Frank's check. He claims that, when he saw the 
unpaid bills for such goods, he asked about it, and was informed by 
Frank he had sent check. He made no other inquiry as to ereditors 
if he made this. He immediately took the goods away. (5) He says 
he had loaned the money to Frank from time to time, and as a reason 
for demanding and receiving it at that time says he wanted it to pur- 
chase his additional stock with, but admits that he had enough other 
money and more on his person with which to purchase ail the stock 
he contemplated buying. (6) No similar transaction had ever taken 
place between them, and he was informed by Frank that he ahd his 
wife did not like it there, and he was going into business in New 
York. George Calvi knew that Frank did not do a wholesale busi- 
ness, and that the transaction was entirely outside the ordinary course 
of trade in the regular and usvial prosecution of Frank's business. (7) 
The Personal property law of the state of New York demanded that 
George Calvi before making such a purchase of Frank make full and 
explicit inquiry of Frank as to the names and addresses of each and 
ail of his ereditors five days before thé purchase, and that notice by 
registéred mail be given to each and ail of them of the proposed pur- 
chase, and that in default of such inquiry and notice the purchase 
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sKall bepresuméd fraudulent and void. There was no pretense of 
compliance with this statute. (8) The transfer to George Calvi is 
therefore "presumed to be fraudulent and void" as against the cred- 
itors of Frank Calvi. (9) It is no answer to this presumption to say 
a fair considération was in f act paid. There is still the presumption 
that the sale and purchase were in bad faith, and therefore fraudulent 
and void." This arises from the failure to make inquiry. There is 
no presumption in favor of George that he would hâve been misin- 
formed, The testimony of George Calvi f ails to rebut thîs presump- 
tion of bad faith. He admits enough to show that the burden was on 
him to inqûire fully as to the purpose of Frank in making the sale and 
as to his indebtedness, ' Frank's statement, if made, that he intended 
to go into business in New York, did not excuse want of full and ex- 
plicit inquiry. Neither does it show that George was not aiding Frank 
to dispose of his property, couvert it into money, and go away leaving 
his creditdrs unpaid. His' unnecessarily demanding his money, if 
Frank bwed him any, shows hehad no cotifidence in his financial abil- 
ity or honesty, but tends to show he distrusted him and suspected his 
motiv€S in going away. I find, however, that George Calvi stated to 
Mr. Bowne a few days later that he; George, made no inquiry wheth- 
er the goods he purchased were paid for. (10) The very next day 
HoraceTiiifusino, a former employé of Frank Calvi, a >young Italian 
20 years ©f 'âge, who had known Frank in Italy and who had been 
in the employ of Frank; appeared at the store in Delhi for the rea- 
son he had' been sent for by Frank Calvi. He had been there a few 
days before; and hadjhe says, offered $650 or $675„ ali the money he 
had, for the stock in fun^ but Frank wahted' $1,000. If, as he stated 
at ohe time in his testimony, this took place a few days before he pur- 
chased, Frank offered him the entire stock worth $2,2.50 to $2,600 for 
$l,ê00. 'Later he said this offer was made the day before he pur- 
chased.'' If so, he made a very speedy purchase. In any event, during 
the night he borrowed $400 of Frank's shoemaker, who had, he says, 
moi'e than that suin in his pocket before he knew Frank would take 
less thatt $1,500 so as to purchase the stock (this made $1,075), and 
the next day offered $1,000 without examining the goods or bills there- 
f or, except as' he saw some of the goods on the shelves, and Frank at 
once accepted. It would seem he knew that $1,000 would take the 
stock and hoûsehold furniture, ail that Frank had. Of course, he 
knew Frank Calvi -was going away. He made no inquiry as to cred- 
itors, or as to why Frank was selling out. The most of the goods 
were in a back room and uiipacked. Then they went to the law office 
of Mr. Hewitt, where a bill of sale was drawn and $1,000 in bills paid 
over. Mr. Hewitt, and his clerk corroborâtes him, says that he asked 
Frank Cal-vi, " 'Mr. Calvi, are you owing any parties?' and he said, 
'Yes,.a party in Binghamton $25 orthereabouts.' Then I asked him 
whenhe was going to pay it, and he sâid, 'I am going there to-morrow 
hiorning and pay him.' " This was far from a full and explicit inquiry 
as to the names and addresses of each and ail of the creditors of Frank 
Calvi';: It was an evasive reply on'the'part of Frank Calvi. It was 
rtot'a statement that he did not èwe ôthers. Of course, Mr. Hewitt 
underiStood -it as a déniai that he owed any debt^ other than that one. 
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But Mr. Hewitt was not employed by Infusino, and was not guarding 
his interests. It seems to me that this f ails far short of overcoming 
the presumption of fraud raised by the statute quoted, especially when 
taken in connection with the other circumstances attending the entire 
transaction. To accept such a question as a "full and explicit in- 
quiry," or such an answer as a sweeping assertion that he owed one 
debt and one only, would hardly sustain the integrity of the statute. 
If that had occurred in court and that question had been asked and 
that answer made by Frank Calvi, could he be indlcted and convicted 
of perjury, it appearing that he owes many creditors and many thou- 
sands of dollars? It is immaterial that Frank Calvi or Horace In- 
fusino did not know the statute quoted. The law arbitrarily présumes 
that they did know the law, at least so far as to raise the presumption 
of fraud against them both, and imposes the burden of showing affirm- 
atively there was no fraud; that is, knowledge, express or implied, 
that Frank Calvi intended to cheat or defraud his creditors. Infusino 
went into possession that night, and to his knowledge in the night 
Frank Calvi packed up, and at 7 or 7:30 the next morning left the 
town with his family, and has not been seen or heard of since. 

Why such haste ,in the sale ? Infusino says the whole transaction 
was completed in an hour, and that he had not been in the store be- 
f ore he made thé purchase. Why such haste to go away ? Why was 
Infusino so acquiescent? Was or was not he a party to this departure 
in fraud of creditors ? Again, did he examine the bills bef ore he pur- 
chased and paid his money or afterwards? What is reasonable and 
probable? Again, while Infusino says he was inquiring for a busi- 
ness to purchase, he also said: 

"Q. Who first mentloned buying the business or selling out? A. I did. Q. 
You asked him? A. I asked hlm just for fooling. I (JIdn't want to buy his 

business." 

He also stated more than once that ûp to the time they retiirned to 
the store after having been to HeWitt's office he did not ask Calvi 
anything about what bills he pwed. He concèdes he made no estimate 
of the value of what he bought, and did not open the boxes so as to 
know wh^t he was getting. 

Now, Mr. Bowne says that, when he went to the Calvi store and 
found Infusino in possession— 

"I asked Mr. Infusino where Mr. Calvi was, and he said he had gone to 
New ïork. I then asked hlm if he had bought the goods In the store, and he 
said he had. I then asked hlm if he knew whether the goods were paid for 
or not, and he said he did not. I asked hlm If he had asked Calvi that ques- 
tion^ and he said 'No.' 1 theû asked him to let me see the goods in the back 
room; and be ref used." 

This is.utterly inconsistent with the story of Infusino. I know of 
no reason for discrediting Mr. Bowne. If Infusino had made an 
honest purchase, why should he rçfuse to let Mr. Bowne see the 
goods? Mr. Bowne also says: ; 

"I asked Uni (Infusino) regàrding Càlyl's shipping goods away. I asked 
JilrD if he kjiew where thfey went, and he said a whole truck load went to 
Andes ; and I asked liim the number of cases on that truck load, and he 
couldn^t remember ; he said 30 or 40." 
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. ^ Infusino denied knowlèdge of any sales to other parties. 
. Wheiî on'a given state of facts, as hère, a statute, or a positive rule 
■of the cornmon law, says that the presumption is that the transaction 
was frauduleht and void, that presurnption can be overcome only by 
"cleàr ajid positive" or "plain and convincing évidence which satisfies 
the judicial mind beyond a reasonable controversy." The Josefa Se- 
gunda, ô'Wheat. 338, 5 L. Ed. 104; The Carlos F. Roses, 177 U. S. 
655, 20 Sup. Ct; 803, 44 L. Ed. 939; The Sally Magee, 3 Wall. 451, 
18 L. Ed. 197; The Benito Estenger, 176 U. S. 568, 20 Sup. Ct. 489, 
44 L. Ed. 592 ; Parks v. Ross, 11 How. 362, 13 L. Ed. 730 ; Howland 
v. Blake, 97 U. S. 624, 24 L. Ed. 1027. See, also. Quock Ting v. 
United States, 140 U. S. 417, 420, 11 Sup. Ct. 733, 851, 35 L. Ed. 501. 

I regret that I cannot concur with the spécial master in his conclu- 
sion that the burden of overcoming the presumption of bad faith was 
in fact sustained by George Calvi and Infusino. I think he failed to 
appreciate the necessity for the présentation of clear and convincing 
testimony or évidence that they acted in good faith, as well as that 
theypaid a fair considération. In fact, the gênerai ténor of much of 
his opinion would indicate his impressions were that the burden was 
on the other party to prove f raud. True, f raud cannot be presumed ; 
it must be proved. But this does not mean that the législature can- 
not make a rule of évidence and provide that on a given stâte of facts 
a presuinption of fraud shall arise, or that a given transaction shall 
be presumed fraudulent and void. When that presumption does arise. 
it obtains and controls thé case until overthrown, as stated, by clear 
and convincing proof. In this case the presumption that thèse sales 
were fraudulent and void was not only not overcome, but, on the con- 
trary, in some respects the presumption was strengthened. 

There will be new^ findings in accordance with this opinion, includ- 
ing one that the sales to George Calvi and Horace Infusino were and 
are fraudulent and void as, to the creditors of the bankrupt, Frank 
Calvi, and aii order accordingly. 



UNITED STATKS v. ATI^ANTA JOURNAL CO. et al. 
(Circuit Court, N. D. Georgia. January 30, 1911.) 

1. CoNSPiEAOT (§ 33*WDbfbatjdinq United States. 

: A .scheine whereby the i publishers of a neWî^paper atteinpt to procure 
the spécial rate of postage to publishers of one cent a pound, iustead of 
the transient rate of four cents a pound, by decelving tlie post otflce em- 
ployés as .to the circulatiDD of the paper, does not constitute a consplracy 
to defraud the United States vvhere the paper is éntitled ander the law 
to the one cent a pound rate for its entire issue. 

[Édl Nôtë.^^For other èasés, see Oonsplràcy, Cent. Dïg. § 60; Dec. DIg. 
• §33;*] j:! ,. .:■ ■ '■ ':■ '.■' ' . ■'■ . - i-' ^ ' : 

2. Coîirsi>iBÀ*T i(§ 43*) — Pioei)ctJttbN^rN()im*ÉNT--guïFiciËNCT. 

Under Act Cong. March 3, 1879, c. :I80,; §^ 10, 11, 14, 20 Stat. 359 (U. 
S, Comp. St.. 1901, pp. 2(^46, 2647), deflning seconjd-çlass n^^il matter, and 
■fixlijgtii'e rate ôf p<i^tage'on publlCïiti,(iiié; of the'secolili.class, wh^n .sent 
troiti the ofllèè of publication, including sâmpie copies, or .whén sent frpm 

•For other cases see same topic & § numbeb in tiéclM km. Digs. 1907 td'daté, & RfepV 'indexes 
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a news agency to açtual subscribers thercto, at two cents per pound or 
fraction thereof, ptovMed that notlimg in the statute shall be construed 
se as to admit to tbe second-class rate regular publications deslgned 
primarily for advertising purposes, for free circulation, or for circulation 
at nominal rates, Act Cong. March 3, 1885, c. 342, f23 Stat. 387 (U. S- 
. Comp. St.. 1901, p. 26G9), changing the rate to one cent per poùnd, and 
Act Cong. June 9, 1884, c. 73, 23 Stat. 40 (U. S. Comp. St. 1901, j). 2669), 
fixing the rate On periodicals of tbe second class when sent by others 
than the publishers or news agents at one cent for eaeh four ounces or 
fractional part thereof, an indictment for conspiracy to defraud the Unit- 
ed States by securing for papers sent ont in addition to the regular cir- 
culation the one cent a ponnd rate instead of the one cent for four ounces 
rate is insufficient, vvhere it doés not allège that the papers were designed 
primarily for advertising purposes or for free circulation or for circula- 
tion at nominal rates. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 43.*] 

8. PbsT Office (§ 15*) — Rate of Postage— Second -Ci^ass Mattee. 

Under Act Cong. March 3, 1879, c. 180, §§ 10, 11, 14, 20 Stat. 359 (U. 
S. Comp. St. 1901, pp., 2646, 2647), Act March 3, 1885, c. 342, § 1, 23 Stat. 
387 (U. S. Comp. St. 1901, p. 2669), and Act June 9, 1884, c. 73, 23 Stat. 40 
(C. S. Comp. St. 1901, p. 2669), fixing the rate of postage of publications 
of the second class sent by the publlsher from the ofilce of publication, 
including sample copies or when sent from a news agency to aetual sub- 
scribers, at one cent per pound, provided that publications designed pri- 
marily for advertising purposes or for free circulation or for circulation 
at nominal rates shall not be admitted to the second-class rate, and fixing 
the rate on publications of the second class sent by others than publishers 
or news agents at one cent for four ounces or fractional part thereof, a 
newspaper otherwlse entitled to be admitted to the second class would 
violate the law by içlailing under the second-class rate only where the 
papers mailed are designed primarily for advertising purposes, or for 
frefe circulation, or for circulation at nominal rates. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. § 22 ; Dec. Dig. 
§15:*] 

4. iNiJICTMENT AND InFOMTATION (§ 71*) SUFFICIENCT— CeBTAINTT. 

An indictment under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676). 
making it an offense to conspire either to commit any offense against the 
TJnitçd States or to defraud the United States, must charge the act con- 
stituting the offense with reasonable certainty, and not by rnere inference. 

[Ed. Note.— -For other cases, see Indictment and Information, Cent. Dig. 
I 1^ ; Dec. Dig. § 71.*] 

Indictment against the Atlanta Journal Company and others for con- 
spiracy. Heard on demurrer. : Sustained. 

Alexander Akerman, Spécial Asst. to the Atty. Gen., F. C. Tate, 
U. S. Attyj, and Jno. W. Henley, Asst. U. S. Atty., for the Govern- 
ment. 

Kîng & S'palding and John L. Hopkîns '& Sons, for the défendant. 

NEWMAN, District Judge. The indictment in this case charges 
a conspiracy against the Atlanta Journal Gôrhpany, James R. Gray, 
John D. Simmons, C. B. Babb, and V. P. Hàrper ; the conspiracy be- 
ing tci defraud the United StateS' of postage on a newspaper called 
the "'Atlanta Semi-Weekly Journal." 

Thé indictment sets out: That this publication' had been entered 
at the Uftited States post office at Atlanta, Ga., as mail matter of the 

*For other casèa see »ame toplc & i nitubkb la Dec. & Am. Dlg». 1907 to date, & Rep'r Indexe» 
i8St'.'-42, 
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second class, and that it was permitted by the postal laws and régula- 
tions to mail and hâve transmitted through the mails, sample copies 
of the Semi-Weekly Journal to divers persons not subscribers for the 
purpose of inducing them to becorhe subscribers for, adVertise in, or 
become agents thefpfor to the çxtent of 10 per centum of the total 
weight of copies mailed to subscribers during the' calendàr year at the 
seçond-class postage rate of one cent per pound, but it was required 
t^y the postal laws arid régulations to pay to the United States on ail 
copies of its jjublication in excess of 10 per centum of the total weight 
of copies mailed to subscribers durin? the year the transient second- 
clasS'pôstage rate of one cent for each four ounces or fraction thereof. 
That on the Ist of October, 1898, the Atlanta Journal Company, the 
publisher of the Senii-Weekly Journal, had already exhâUsted its sam- 
ple copy privilege-f or the year 1898. based on their probable mailing 
lîst bf subscribers during the year, and it is charged a conspiracy was 
ehtered into to def raud the United States of divers large sums of 
moneyi the amount being to the grand jurors unknown, the différence 
betweèn the transient second-class rate of one cent for each four 
ounces br fraction thereof and the regular second-class rate of one 
cent per pound, upoti,' large quatltities of the said Semi-Weekly Jour- 
nal, by means of a fraudulent scheme devised by the défendants. 

Itisfirst charged the fraudulent scheme contemplated that large 
quarititieS of the Semi-Weekly Journal should be wrapped and ad- 
d'fés^éd to divers pexsons who were not subscribers, without marking 
the;same "sample copies," in order to deceive the employés of the Post 
Office Department as to the true nature of said copies; and the true 
aniount of -postage due the United -States, and mailed and caused to 
be mailed and transmitted through the United States mails. It is then 
charged that the fraudulent scheme' further contemplated for the pur- 
poàè çf deceivingany agent of thé POst Office Department who might 
be sent td investigatè the circulàfidn of thè Sfetni-Weekly Journal, 
when they intended tQ cause large, quantitiesof. copies of the Semi- 
Weekly Journal to ;be wrapped, addressed, mailed, and transmitted to 
persons not subscribers, caused to be entered in a book kept by the At- 
lanta Journal Company and known as the "Circulation Record" of 
thé Sémi-Wëekly Jôtirtial figures' indicàting that àt'such times the'said 
Semi-Weekly Journal had received'large numbersof new subscribers, 
when in tfuth and in fàct no suçh new subscriptions bad been reçeived, 
and, wiheri.theinext issue 6f the Semi-Weekly Journal was to be pub- 
lished, the défendants would cause to be entered in the aforesaid book 
figures iàdicàting that large niifnbefs.df subfecriptions: had been discon- 
tinued in order to reduce the figures shown on said book to the real 
numberof subscriber^tio the Semi-Weekly Jourjial.: Certain overt acts 
are theïi set out whieh would seem to be sufficient if a conspiracy to 
defrauAthe United States had beén, charged. '', . >■ 

: To tbipindictment a .demurrer lUp^ij several grounds has been filed ; 
the principal grounds being: FfrSt That the rfâcts set forth in the 
indictmemtfdc> not show the cOffjmission by the défendants, or eithet 
of themi" of; the offense of conspimng to defraud the United States 
government. Second. That the f acts set forth in the indictment do 
not sbow the commission of ahybiïensè by thé défendants^ or eithèr of 
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them, against the laws of the United States. Third. That the indict- 
ment does not charge any offense against the laws of the United States, 
or a violation of any law, or the conspiring to do anything forbidden 
by the laws of the United States, but couples therewith the allégation 
that the same is forbidden by the postal régulations of the United 
States. Fourth. That it is no criminal offense to violate a postal rég- 
ulation. Fif th. That, under the statutes of the United States, there 
is no restriction upon the number of sample copies that can be mailed. 
by a publisher at the rate of one cent per pound. Sixth. That under 
the laws of the United States the publisher of a newspaper is per- 
mitted to mail and send through the mails, as second-class matter, 
any amourit of his second-class mail publication, including any amount 
of sample copies. Seventh. That the acts set out and things alleged 
to hâve been committed were lawful and authorized by the statutes of 
Cùngress in siich bèhalf made and provided, and that the défendants, 
and each of them, in perfbrming such acts, hâve done only that which 
they were fully authorized by law to do. 

That portion of the indictment which might seem to charge that the 
conspiracy and the scheme to defraud was to get sample copies into 
the mail in excess of the 10 per centum allowed by the postal régula- 
tions is not insisted upon as a distinct charge hère by the attorneys for 
the gpvernment, but was stated by them in open court to be set out 
simply as a matter of indûcement, and that the real charge is of a con- 
spiracy and a schemé to defraud the United States by sending copies 
through the mails not to regular subscribers and by using what are 
called "Circulation Books," referred to in the indictment, for the pur- 
pose of decèiVing the employés of the Postal Department as to that 
fact. 

It is conceded "by the counsel for the govemment that if the copies 
of thé Semi-Weekly Journal which the défendant contemplated mail- 
ings and it is charged they did actually mail, in f urtherance of the con- 
spiracy and of the scheme to defraud, were entitled to admission to 
the mails at what may be Called the pound rate — that is, one cent per 
pound — instead of one cent for every four ounces, then the govern- 
ment could not hâve been defraùded, and no case would be made by 
this indictment. So the whole question for détermination hère dépends 
upon whether under the- facts alleged' in the indictment the papers 
which it was prcçiosed to mail were entitled to admission at the one 
cent per pound rate. 

There are three actsof Côngress which are material hère. The first 
is Act March 3, 1879, c. 180, 20 Stat. 359 (Vol. 1, Rev. St. Supp. p. 
455 [U. S. Comp. St.'1901, pp. 3646, 26471). That act is in thèse 
words: , : . 

"Sec. 10. That mailable matter of tbe second class sball embrace ail news- 
papers and other periodical publlcatiors which are issued at stated intervâl» 
and as frequently as fctur tlmes a year and are within the conditions named 
in sections twelve and fourteen. 

"Sec. '11. Publications of the second class, except as provided In gectlon 
twentj^flve, when, sent by the publisher thereof, and from the office of publi- 
cation, Ipcludlng Sainple copiés, or when sent from a news agency to actual 
siibscrlberé' théftio, orto btUèr news agents shall be entitled' to transmission 



660; . : J85 FBDEHAL EBPOBTBR 

througË the mails at two cents per poimd or a fraction thereof, sucti postage 
to be prepald, as now provlded by law." 

"Sec. 14. That the conflitlons iipon wliich a publication sliall be admitted 
to the second elass are as folio ws: 

"First. It must regularly be issued at stated Intervais, as frequently as four 
times a year, and bear a date of issue, and be numbered consecutively. 

"Second, It must be issued from a known oiflce of publication. 

"Tliird. It must be foi-ined of printed paper sheets, without board, eloth, 
leather, or other substantial binding, such as distinguish printed books for 
préservation from periodical publications. 

"U'ourth. It must be nriginated and published for the dissémination of In- 
formation of a public character or devoted to literature, the sciences, arts, 
or sonie spécial industry, and having a legitimate list of subscribers: 

"Provided, however, that nothiug hereln contained shall be so construed as 
to admit to the second class rate regular publications deslgned primarily for 
adyertlsing purposes, or for free circulation, or for circulation at nominal 
rates." 

Subsequently in the act of Congress approved March 3, 1885 (23 
Stat. 387 [U. S. Comp. St. 1901, p. 3669]), it was enacted: 

"That ail publications of the second Class. except as provided in section 
twenty-flve of said act, when sent by the publisher thereof, and from the of- 
fice of publication, including sample copies, or when sent from a news ageney 
to actual subscribers thereto, or to othei- news agents, shall on and after July 
Ist, 188Ô, be entitled to transmission through the mails at one cent a pound 
or fraction thereof, such postage to be prepald as now provided by law." 

In the act of Congress approved June 9, 1884 (23 Stat. 40 [U. S. 
Comp. St. 1901, p. 2669]), there is this provision: 

"That the rate of postage on newspapers and periodical publications of the 
second elass, when sent by others than the publishers or news agents shall be 
one cent for éach four ounces or fractional part thereof, and shall be fully 
pr'epaid by postage stamps affixed to said matter." 

Thèse three acts, so far as I am aware, are the dnly laws— that is, the 
orily acts of Congress — material to the question involved hère. It will 
be seen^ that the only substantial différence between the act df: 1879 and 
that of 1885 is that the postage, which was two cents per pound un- 
der the former act, was reduced by the latter act to one cent per pound. 
A ruie was promulgated by the Postmaster General, taking efïect, as 
I understand it, January 1, 1908 (see the Postal Law s and Régula- 
tions Pertaining to the Second Class of Mail Matter. Corrected to 
March 1, 1910, page 20), which is as follows : 

"Sample copies of publications entered as second-class matter shall be ac- 
cepted for mailing at the second-class postage rate of one cent a pound to the 
extent of ten per centum of the total weight of copies mailed to subscribers 
during the calendar year," etc. 

This is the régulation referred to in the indictment, which, as has 
been stated, it is conceded is not of great materiality hère, and is only 
set out in the indictment as a matter of inducement. It is unnecessary, 
thereiôre, to détermine whether the régulations of the Postmaster 
General changing the number of sample copies which may be mailed 
as second-class matter at one cent a pound from 100 per cent., as was 
formerly the mie, to 10 per cent,, as provided in the more récent 
rules, is a reasônàblë régulation and consistent with the acts oî Con- 
gress of 1879 and 1885. That the Postmaster General may malse rules 



UNITED STATES V. ATLANTA JOUENAL CO. 661 

and régulations hot antagonistic to or inconsistent with law — that is 
with the acts of Congress, which would be binding and effective, and 
in sbme cases, bave, the force and effect of law — will be readily con- 
ceded. Whether this regillatiôii cbanges the law to an extent which 
would be beyond the power of the Postmaster General it will be un- 
necéssary now to détermine in view of what is conceded by counsel 
for the government.. 

The distinct question is, therefore, whether under the facts set out 
in the indictment copies of the Semi-Weekly Journal, which it was pro- 
posed to mail, and which were mailed, were entitled to the one cent 
per pound rate. The copies of the Serni-Weekly Journal mailed, it is 
not denied, and there is no charge to the contrary, were additional 
copies of the regular Semi-Weekly Journal. This publication had ail 
the qualifications necessary to admit it to the mails as second-class 
matter, and it had been so admittetl. Under the acts of 1879 and 1885, 
ail publications of the second class (as this was) when sent from the 
office of publication are entitled generally to transmission through the 
mails at one cent a pound. The act of 1879 expressly provides that 
nothing therein contained "shall be so construed as to admit to the 
second-class rate regular publicatioris designed primarily for advertis- 
ing purposes, or for f ree circulation, or for circulation at nominal 
rates." There is nothing whatever in the indictment that charges ex- 
pressly, even if it could be construed tô charge the same inf èrentially, 
any of the three requisites to exclusion from the second-class rate 
contained in this proviso. It does not charge that this publication was 
"desi^ed primarily foi- advertising purposes," or that it was "for free 
circulation" or "for circulation at nominal rates." The only thing that 
is charged, so far as it can be said to hint at this matter at ail, is that 
thèse pap'ers were not to be sent to regular subscribers. It has not 
been contended hère, as I tmderstand it, and it certainly could not be 
plausibly contended, that under the acts of 1879 and 1885 papers which 
may be sent by the publisher from the office of publication under the 
second-class rate are limited to subscribers only. It is only provided 
"that whén sent from riews agencies toactual subscribers," etc., and 
not when sent by publishers from the office of publication. 

I bave been handed, by Mr. Ackerman, spécial assistant to the At- 
torney General in the prosecution of this case, a pamphlet published by 
authority, and containing a letter from the Third Assistant Postmaster 
General to Senafor Bacon, with the statement by Mr. Ackerman (con- 
curred in by défendants' counsel) that it could be properly ref erred to 
and corisidered as a public document by the court in this case. In his 
letter Hon. A. L,. Lawshe, Third Assistant Postmaster General, says : 

'■It has long been the pollcy of the department, and in niy opinion very 
properly so, to regard as a coinponent part of a legltîmate list of subscribers 
copies sent as bona tide gifts from oiie person to another, coiiies sent to ad- 
vertisers to prove the insertion of tbeir .advertiseinent, and copies sent as ex- 
changes with other publications of thé second class, and copies sent as coiu- 
plimentary by the publisher to his friends, and there has been no changé in 
policy in that regard vvherè such practices are udt for the purpose of forcing 
circulation. Furtherniore, copies mailed lu fulfillment of so-called éanipaign 
and politlcal subseriptionswUb. continue to be aceepted at the publishers' 
usual second-class rate." 
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It seems petiecûy clear, therefore, that there are many, ways in 
which, takihg the viewsof thç Third Assistant Postmaster General 
in charge of thèse matters, pubHcatipns could go through the mails to 
othets than regular subscribers, and be entitled to the one cent a pound 
rate. -, ' ;: 't . ; ': - ,1 . . ; 

At another place in; the; [publication to which, I hâve referred, con- 
taining the letter to Senator Bacon, is an address by Mr. Lawshe, 
Third Assistant Po^fm^ster General, published and issued by the Post 
Office Department, in which he uses this expression : 

"Speaîing ïor the iPostmaster General, as well as for myself, I may say 
that legitlniate:publishera bave nothlug to fear from the présent administra- 
tion of the Post Office Department. By legîtimate publishers I mean that 
elass of pùWlshers who éoilduct a clean business in a clean way, and do not 
attempt, by. questionable'practiees, unlawfùl subterfuges, and covert methods 
to évade a'Teasonable oonsttuotion of the law exqluding frpni the pound rate 
publicationsfidesigned prim.^j'ily for advertfslng purposes, fpr free circulation, 
or for circulation at nominal rates." ; 

So that'^he purpose of the Post Office Department, as thus shqwn, 
is to applytthe proviso to the act of 1879 and exclude from the second- 
class- raté "publicatioris .designed prim^rily for advçrtising purposps, 
for freC) circulation, or for circulation at! nominal .rates." It is mani- 
f est, therefore, thàt, if.to4eprive the publisher of . the right to the one 
cent a pouhd;raite, it mustrbe issued and circulated fot; prie of the pur- 
posesjnaîïied, :there isnp real offense charged in thi^ :jndictmen|t. It 
would ceitainly be nO conspir^cy to defraud, based.;On.,a çcheme, which 
sought only.tO' do thatiwhiçh the law' allowed, ; awJi that is conceded 
by the aMe counsel for the government. hère. J think;we are ail agreed 
that jfyundér the facts set rout ;in this indictment, itdoes not appear 
with riealsonable certainty anddearness that, this publication wasnot 
entitledi to the poUnd rate-rtthat is, to. the rate.of one cent per pound — 
no offerise is stated undef the. kws of the -United^States. Charges of 
"cohspinacy" and "schemes to defraud" are not suffipient unless the 
facts setoutiin cotinection therewith. jùsl^ify such charges. 

I do not pas s upon atiy of the -other. questions in this case, which it 
is unnecessaryto. décide. ^ I dohold, however, that this indictment is 
insufficient because it fàils to charge an offense, under the proviso to 
thé act'of 1879; that ié,, that , the scheme set out contemplated the send- 
ing- of papersictjirough thç. ijiails npt only to others than regular sub- 
scribers, buti also that thây' were. desjgued; primarily for advertising 
purposes, or "fofr free circulEition, or foir; circulation at nominal rates. 
Thèse are,the,only instances under the acts of Congress in which a 
publication havirig' the; other requisites and'admittedto the second class 
would viola te. the law by maihng under the second-class rate. In. a 
case like. this, ch.arging a crime under section 5440 of the Revised 
Statutes (page 3676, U. S. Comp. St. 1901);' it should not be necessary 
to gather the case from : mère inference, but it should charge with rea- 
sonable certâinty that which would constitute an offense under the 
law. Many âilthorities might be citèdin support of this. In United 
States v: Màrij),, 95 U. SL' 5§.0,, 5^3,,g4X,.E,d. 531, this is said by Mr. 
Justice Clifford, speaking for t'^'fjgùprerrie Court : , '' 

"Offenses «reated by statuts a« wetli as.; offenses àt cominon law conslst, 
with rare exceptions, of more than one ingrédient, and the rule is unlversal 
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that every ingrédient of which the offense is composed must be accurately 
: and clearly expressed In the indictment or information, or the plea,ding wlU 
lie held bad on demurrer. United States v. Cook, 17 Wall, 168 [21 L. Ed. 
538] ; 1 Bishop, Cr. Pro. (2d Ed.) § 81 ; Archb. Ct. PL & Ev. (ISth Ed.) 54." 

In Pettibonev. United States, 148 U. S. 197, 13 Sup. Ct. 543, 37 
L. Ed. 419, Chief Justice Fuller, delivering the opinion of the court, 
says this which is pertinent hère: 

"The gênerai rule with référence to an indictment is that ail the material 
facts and circumstances embraced in the définition of the offense must be 
stated, and that, if any essential élément of the crime is omitted, such omis- 
sion cannot be supplied by intendment or implication. The charge must be 
made directly and not infereutially, or by way of récital. United States v. 
Hess, 124 U. S. 4»?, 483 [8 Sup. Ct. 571, 31 I^. Ed. 516]. And in United States 
V. Britton, 108 U. S. 199 [2 Sup. Ct. 531, 27 L. Ed. 698],, It M-as held in an In- 
dietmeut for conspiracy uuder section 5440 of the Reyiséd Statutes that the 
consplracy must be sufficiently chargea, and cannot be aided by avermeuts 
of acts done by one or more of the conspirators in furtheranee of the object 
o£ the conspiracy." 

The attention of the court has been called to a régulation in "the 
Postal Laws and Régulations Pertaining to Second Class of Mail Mat- 
ter" referred to above, in which it is said, in concluding a rule (page 
•31): 

"Tlie regular mailing of large numbers of such copies tends to show that 
the publication is 'designed primarily for advertising purposes or for free 
circulation or for circulation at nominal rates.' " 

There is nothing whatever in this indictment to show that the Semi- 
Weèkly Jouriial "regularly" did v/hat they are charged with or that the 
défendants conspired to do so regularly, Only three instances are set 
out in therovert iacts.; This régulation seems to be notification to pub- 
lishers as to what would exclude them from the second-class rate, or, 
at least, would cause inquiry as to whether they were entitled to it. 

It clearly évidences, however, the f act that the Post Office Depart- 
ment will test the right to the second-class rate by the proviso to the 
act of 187*9, which has been several times referred to, and that they 
will be given the secondiclass rate unless they come within the terms of 
this proviso. 

I hâve gone over the ruleà arid régulations of the Post Office De- 
partment and ail the literature which has been handed me, and which 
it is àgreed may bé prppèrly ti^ed itï passittg upon this demurrer, and 
it appears very clearly that thè ihàin purpose of the Post Office De- 
partment is to exclùdè from the s'econd-tlass rate what are sometimes 
called "fake" publications — that is, publications designed primarily and 
mainly for advertising purposes or for free circulation or for circula- 
tion ât nominal rates— and hot to exclude well-recognized newspapers. 
regtilarly .published and ihtendêd for the dissémination of news, for 
the . discussion of current" topics and intended to contain interesting 
reading matter, and I think it may be serioûsly doubted whether the 
proviso to the act of 1879 was' intended for real newspapers of the 
class indicated, or to additional copies of such rieWspapers sent to oth- 
ers thàn tegular daily, weekly, or semi-wéèkly subscribers. It is un- 
necessai-y to détermine this latter proposition, howevier, because, as 
I hâve said, it certainly does not apply to additional copies of a real, 



genuine neWspaper unless the same were inténded primarily for adver- 
tising f)urpdses, or for free circulatibn, or for circulation at nominal 
rates. : W ■ ; 

In my judgment the indictment fails to state an offense under the 
law; and the derriurrer to-it must be sustained fôr the reasons above 
given. 



In re WADE. 

(District Court, W. D. Missouri, S. D. January 17, 1911.) 

No. 421. 

1. Bankkvptcy (§ 151*) — RiGHTs Vksting in Trustée— Local Law. 

A trustée, in bankruptcy talves the property of the barikrupt subject to 
ail the rights, claims, and equities that hâve been impressed upon it in 
the hands of the bankrupt, and the validity of such rights, claims, and 
equities Is to be determined, in the absence of fédéral statute, by the local 
law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 151.*] 

2. Bankbuptct (§ 184*) — Rights Vesting in Thustek— Unbecoeded Giiattel 

MoKTGAGE— Law of Missouri. ; 

Under the law of Missouri an nnrecorded chattel mortgage is vold as 
against ail creditors who intervene with process prior to recording or 
possession takeu by the niortgagee ; but such recording or possession val- 
idâtes it as to creditors who became such prior to its exécution, and who 
hâve net so intervenéd ; but as to creditors who extended crédit between 
the time of .the giving of the mortgage and its recording or the taklng of 
possession it is absolutely vold, and an equity in their favor superior to 
that of the mortgagee is impressed on the property whicli follows it into 
the hands of the mortgagor's trustée in bankruptcy, and may be enforced 
by him. 

[Ëd. Note.— Fdr otber'casès, see Bankruptcy, Dec. Dig. § 184.*] 

3. Bankkuptcy (§ 303*) — Chattel Mortgage— Identification of Property. 

A bankrupt in Missouri some six months before bis bankruptcy gave a 
chattel mortgage on his stock in trade and fixtures. Held, that it was 
incumbent on th« mortgagee to show what part of the niortgaged property 
remained and came Into the hands of the trustée, for whlcli purpose he 
hiight supplément the mortgage by paroi évidence, and that as to such 
property as could not be so identified he stood on an eqnality with gên- 
erai creditors. 

[Kd. Note. — B'or other cases, see Bankruptcy, Dec. Dig. § 303.*] 

In the matter of Guy L. WadÇi bankrupt. On review of order of 
référée respecting claim of Dr. Edwijj F. James. Modified. 

John S. Farrington and Sam M. Wear, for interyening creditors, 
Thomas J. Delaney, for mortgagee. 

VAN VALKENBURGH, District Judge.' This cornes upon the 
pétition ofDff' Edwin F. James, a créditer of the above-named bank- 
rupt, for a rçyiew of the order of the référée disallowing the claim of 
said cr^ditor as a préférence, and postponing its payment to the clainis 
of the gênerai creditors. The facts in the case ^re thus stated by the 
référée in his certificate: 

On Ffebrnary' 1,^1909, Dr. Edwin F. James sold to his cousin, Guy h- Wade, 
of Marshflçld, JVto,, for $2,000, a certain stock of drugs, mediciiies, etq., located 

— ^ j ^ — , — ^-^-^^^.^— 

•For othef cases seë sàtoe toplc & § otmbbs In Dec. & Am. Digs. 1907 to.date, & Eep'r Indexes 
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in the tovvn of Slnrslifield. Mo.' At thé time of the sale, Mr. Wade pald §500, 
and gave liis note for $1,500, dated ï'ebruary 1, 1909. The entire stock of 
goods and fixtures soUl inventoried at that time $2,000. 

On September 30, 1909, Mr. Wade executed a ehattel mortgage to Dr. James 
on the stock of goods and fixtures, securing this .1)1,.500 note which hé had 
given February 1, 1909, The def-eription of the property in the mortgage wns 
as foUows: "Ail the stock of drugs, patent medicines, tollet articles, paints, 
perf urnes, drug suudries, musical instruments, sundries, and ail the stock note 
kept for sale in the drug store in the town of Marshfleld, Mo., knowu as the 
W. H, James & Son Drug Store, Also ail fixtures in said store consisting of 
soda fountain, cash resisters, show cases, scales, tables and chairs, etc." 

On the 9th day of Jlarch, 1910, Dr. James flled this mortgage in the ofBce 
of the recorder of deeds for Webster county, Mo. 

On July 20, 1910. Dr, James took possession of this Marshfield drug store, 
having previously advertised it for sale under his mortgage. to be sold Sat- 
urday, July 2.3, 1910. 

On July 21st certain of the creditors of Guy D. Wade filed an involuutary 
pétition in bankruptcy, asking that he be adjudicated bankrupt, and at the 
same time filed a pétition for a receiver and a pétition for a temporary in- 
.iunction, praying that the sale of the goods under the mortgage, whleh was 
alleged to be fraudulent and void, be stayed. The judge heing absent from 
this division of the district, the matter was referred to the undersigned réf- 
érée, and a temporary injunction was granted untll an adjudication in bank- 
ruptcy or dismissal of creditors' pétition. 

On the 8th day of August, 1910, Guy L, AVade was adjudicated bankrupt. 

On the 18th day of August, 1910, Dr, E, F, James flled his note and ehattel 
mortgage together with a pétition asking for a préférence by vlrtue of said 
mortgage in the sum of $1,661,17. Exceptions to the allowance of same as a 
préférence were flled by certain creditors who clalmed a superior lien to that 
of the mortgagee, on .account of their goods having been sold between the time 
the mortgage was given and filed. By agreenient of ail parties testimony was 
taken and the matter continued until atter the flrst meeting of creditor.-s 
(which was set for August 2.'>d) for argument, 

The flrst meeting of creditors was held August 23, 1910. Creditors in per- 
son and by attornevs appeared and proved gênerai claims to the amount of 
12,240.24 ; 33 claims being flled, 

A careful examination of the 33 claims filed shows that of above amount 
there was sold: From September 30. 1909, to March 9, 1910, between the glv- 
ing and flling of the mortgage, as follows: 

Meyer Bros. Drug Co., St. Louis. Jio $ 178 87 

Xowell Shapleigh Hdwe. Co„ St. Louis, Mo 89 93 

J, S. Jferrill Drug Co., St. Louis. :\to 201 a-! 

Waters-Pierce OU Co., St. Louis, Mo 22 50 

The IJiquid Carbonic Co., Chicago, 111 .■ 48 55 

.lohn L. Boland B. & L, Co., St. Louis, Mo 184 96 

Peter Hauptman Tob. Co., St. Louis. Mo 60 44 

Ozark lee Creani Factory. Springfleld, Mo 7 00 

G. D. Mllligan Gro. Co., Springfleld, Mo 22 52 

Hall Drug Co., SpriTigfield, .Mo 69 72 

Ohio Vamish Co., Cleveland, Ohio 29 20 

Martin Bros. Piano Co.. Springfleld, Mo 16 20 

National Cîaiidy Co., St. Louis, Mo 27 21 

Nat'l. Cigar Stands Co., New ïork City 44 31 

$1,003 04 
The 33 claims flled aggregating $2,240 24 

Of this amount, $1.003.04, according to claims flled, was sold between Sep- 
tember 30, 1909, and March 9, 1910, between the time the mortgage was 
given and filing of record, This $2,240.24 does not include the $1,661.19 
clalmed by Edwin F. James as a préférence, nor does it Include ail the debts 
scheduled, but only the ones filed at this time, as bankrupt's list of creditors 
«Ince flled show an indebtediiess of $5,374.92, of which amount $3,313.74 is 
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for merehandisc and nioney borrowed ; the balance béilig due Edwin F. James 
on bis chatte! mortgage and for rent of building. 

At tbe tlme of sale to: Wade, February 1, 1909, the testimony shows the 
goods, and : fixtures Inventoried: $2,000 ; goods, $1,416; flxtures, balance. 

(luy 'L. Wade was adjudicated bankrupt .îusust 8, 1910. The goods and 
iixtures were Inventorled and appriiised l)y three disintcrested appralsers Au- 
gust 31, 1910!, as follows:. 

Flxtures ..S 752 80 

Mds. ./ 2,000 62 

Accounts .. ..... . ,. 107 50 

Total .$3, 160 92 

ïhe testimony shows tbat Mr. Wade was in possession of this stock of goods 
from February 1. 1909, until .Tiily 20, 1910. selling them at retail and aceount- 
ing to no oue for the proceeds ; that Dr. ,Tames was the owner of the building 
in which the goods -were Ictuafed ; tbat Wade was to pay a monthly rental of 
S25 per month: and that durlng the 18 months he oecupied sa;ne he pald the 
sum of $30 in ail on the rent, and no amount whatever on his $1,500 note due 
Dr. James. 

On August 25. 1910. the référée passed upon the préférence elalm of Dr. 
James, holding tbe chattel mortgage void as to ail creditors except as to the 
flxtures, and that the creditors of the bankrupt who extended crédit to the 
bankrupt after the exécution of the mortgage and before it was recorded hâve 
a clear équitable rlght superlor to that of thé mortgagee. 

On September 1, 1910, a pétition for review was filed asklng that the matter 
be certified to the Judge of the District Court for revlew, and that the sale 
be stayed until a hearlng of same in the District Court, which said pétition 
was granted. 

It will be observed'that the référée does not find that actual fraud 
existed on thè part of the bankrupt or Dr. James in the giving of this 
mortgage or in the neglect to record it until the 9th day of March, 
1910. It is also conceded that the fixtures now in the store are prac- 
tically the same as were in existence on the date the mortgage was 
made, to wit, September 30, 1909. The main questions involved are 
whether the chattel mortgage is a valid and subsisting one, and, if so, 
to what extent and upon what property; whether it can be enforced 
against the creditors df the bankrupt, and what is the power of the 
trustée in the pr émises. 

Section 3861, Revised Statutes Missouri 1909, provides: 

"No mortgage or deed of trust of Personal property hereafter made shall be 
valid against any other person than the parties thereto, unless possession of 
the mortgaged or trust property be delivered to and retained by the mortgagee 
or trustée or cestui que trust, or unless the mortgage or deed of trust be ac- 
knowledged or proved and recorded in the county in which the mortgagor or 
grantor résides, etc." 

The only per sons interested in the présent controversy in antago- 
nism to this mortgage • are the général creditors of the bankrupt. In 
what manner, and at what stage, may they challenge a chattel mort- 
gage thus withheld from the record, and to what extent may their 
rights, if any, be asserted' by the trustée ? 

It has been held generally that a trustée in bankruptcy gets no bet- 
ter title than that which the bankrupt had, and is not a subséquent 
pùrchaser in good faith within the meaning of recording statutes. 
Neither does he stand ex officio in the position of a créditer armed 
with process. Hewit v. Berlin Machine Works, 194 U. S. 296, 24 
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Sup. Ct. 690, 48 L. Ed. 986; Thompson v. Paifbanks, 196 U. S. 516, 
25 Sup. Ct. 306, 49 L. Ed. 577. 

In York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 
481, 50 L. Ed. 782, it was said : 

"Under the provisions of the bankrupt act the trustée In bankruptcy Is 
vested wlth no better right or title to the bankrupt's property than belonged 
to the bankrupt at the tlme when the trustee's title accrued. The selzure by 
the court of bankruptcy did not operate as aa attachment nor as a lien upon 
the property. The trustée Under such circumstances stands simply In the 
shoes of the bankrupt, and as between them he has no greater right than the 
bankrupt. In other words, where no rights of creditors hâve attached, un(Jer 
the local law the trustée in bankruptcy takes no higher title than the bank- 
rupt had." 

In Re Garcewich, 115 Eed. 87-89, 53 C. C. A. 510, 512, the rule is 
thus stated: 

"Under the présent bankrupt act, as under previous bankrupt acts, the 
trustée takes the property of the bankrupt, in cases unaffected by fraud, in 
the same plight and condition that the bankrupt himself held It, and subject 
to ail the equities impressed upon it in the hands o£ the bankrupt, except in 
cases where there has been a conveyance or incumbrance of the property 
whlch is void as agatnst the trustée by some positive provision of the act" 

In First National Bank v. Staake, 202 U. S. 141-149, 2G Sup. Ct. 
580, 50 L. Ed. 967, the Suprême Court approves the following lan- 
guage of the Circuit Court of Appeals for the Fourth Circuit : 

"The rule that the trustée takes the estate of the bankrupt in the same 
plight as the bankrupt held it is not applicable to liens which, although valid 
as to the bankrupt, are invalid as to creditors." 

Whether, and to what extent, a mortgage of this kind is valid is a 
local question, and the décisions of the state court wiil be followed 
by this court in such case. Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 
308, 45 E. Ed. 457; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. 
Ct. 306, 49 L. Ed. 577. In short, if seems to be the settled rule that 
the trustée in bankruptcy takes the property of the bankrupt, subject 
to ail the rights, claims, and equities that hâve been impressed upon 
it in the hands of the bankrupt, and that the validity of such rights, 
claims, and equities is to be determined, in the absence of fédéral 
statute, by the local law as evidenced by the décisions of the state 
courts. Cases above cited, and Thomas v. Taggart, 209 U. S. 385, 28 
Sup. Ct. 519, 63 L. Ed. 845 ; Bryant, Trustée, v. Swofford Bros. Dry. 
Goods Company, 314 U. S. 279, 39 Sup. Ct. 614, 53 L. Ed. 997; 
Humohrey v. Tatman, 198 U. S. 91, 35 Sup. Ct. 567, 49 L. Ed. 956; 
In re'Ehinlop, 156 Fed. 545, 86 C. C. A. 435; In re Great Western 
Manufacturing Company, 152 Fed. 123, 81 C. C. A. 341. It is con- 
ceded that the law of Missouri governs as to the respective rights of 
creditors and mortgagees at the time the trustee's title accrued. 

In Missouri an unrecorded chattel mortgage is void as against cred- 
itors, both prior and subséquent, who intervene with process prior to 
recording or possession taken by the mortgagee. Collins v. Wilhoit, 
108 Mo. 451, 18 S. W. 839. But failure to record may be cured as to 
prior creditors— that is to say, those existing at the time the mortgage 
was given — if the mortgagee take the property into his possession be- 
f ore such creditors hâve thus intervened, and, in that case, no lien in 
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fayor of ■ such çreditors is impressed::Upon theijiroperty in the Iiands 
of the trustée. Harrison & Calhoun v.; Soilth Çarthage Mining Cô., 
9,0 Mo.App. 80, 68 S-.:W. 968; Barton v. Sitlington, 128 Mo. 165, 30 
S. W. 514; tandis v. McDonald, 88 Mo. App. 33fî; Dobyns y. Meyer, 
95 Mo. 133, 8 S. W. 2M, Q.Am. St. Rep. 32 ; Williams, y. Kirk, 68 Mo. 
App, 457r461. But not so in :the case of subséquent creditors ; that is 
to say, those whose rights hâve intervened between' the giting of the 
mortgàge ahd its aditiis'siori t'o record. As to such' creditors the mort- 
gage, is absolutely void, and ^n equity in îavor pf. such creditors is im- 
pressed upon the property which followsitintothe hands of the trus- 
tée in bankruptcy. Harrison & Calhoun v.' South Cârthage Mining 
Co., 95 Mo. App. 80, 68 S. W. 963 ; State v. O'Neill, 151 Mo. 67, 
52 S. W; 240; Barton v. Sitîington, 128 Mo.il«5, 30 S. W. 514; Lan- 
dis V. McDonald, 88 Mo. App. 335 ; Williams v. Kirk, 68 Md. 45?- 
461. This.jnost clearly appears from theiila,nguage of thèse cases.- 

"A ehattel mortgàge wlthheld froni the recorè iintil a subséquent créditer 
extended crédit to the mortgagôi' is void as tO sWh eredltor ; and sucli créd- 
iter need not afflrmatlvely show that he was dfecelved by the withholdiug of 
the mortgàge from the record, Dor that it was withheld by fraudulent Intent 
or by agreement. The nonreeordiug Is sufflcieiit. " We hâve no doubt that un- 
der our statute any creditors hâve a right to avoid an unrecorded mortgàge, 
who hâve, during its absence from record, done anything material, which they 
may be: fairly considered to hâve done on the basis of its nonexistence. A 
créditer extendlng crédit during the period the mortgàge was withheld is as 
much harmed by the geod-natured, well-intended indolence and carelessness 
of the mortgagee as he would be by a fraudulent agreement not to record it. 
A person is presumed to intend the natural conséquence of his act." Harri- 
son & Calhoun v. South Carthage Mining Co., 95 Mo. App. 80, 68 S. W. 963, 
citing State v. O'iS'eill, 151 Mo. 67, 52 S. W. 240. 

"But no one can complainof a failure to, file a ehattel mortgàge for any 
length of time, unless after its daté, and before its filing, or before the mort- 
gagee takes possession under it, the créditer assailing it has dealt with the 
mortgagor as he would not hâve dealt had the mortgàge been recorded." Bar- 
ton V. Sitlington, 128 Mo. 165, 30 S. W. 516, citing Jones on Chattel Mortgages 
(3d Ed.) § 337a. 

In Landis v. McDonald, 88 Mo. 335, it is held that the statute mak- 
ing unrecorded mortgages, where possession is not taken of the mort- 
gaged property, invalid against any other person than the parties 
thereto, protects creditors both prior and subséquent; but the record- 
ing of the mortgàge or the possession of the mortgaged property taken 
Jjefore the prior créditer obtains a lien will defeal; him, yet such action 
cannot defeat a subséquent creditor. The fact that the gênerai cred- 
itor may, subsequently to the origin of his debt, receive notice of a 
secret mortgàge, will not destroy his right which accrued prior to the 
notice. The creditor does not hâve to sho\y that he was injured by 
the concealment of the mortgàge; the statute assumes injury and dé- 
ception and itself avoids the 'mortgàge. The mortgagor need not hâve 
a fraudulent intent, as the statute requires ilo such condition. Taking 
possession after fraud is committed will not nullify it. In case of 
prior creditors, if the mortgàge be recorded, or the mortgagee takes 
possession of the property before such creditor obtains a lien thereon 
or changes position in relation thereto, it validâtes the mortgàge as to 
him. But in case of subséquent creditors the mortgàge is not validated 
by such registration or possession. So that the statute exactly meets 
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and f ully protects one who extended crédit to a mortgagor in posses- 
sion of the property arid tfie rilortgàge net recorded. 
The/court f urther. says : ' , ; 

"Wé are of opinion that the statut© applies to and protects a gênerai créd- 
iter, or,' as he is sometimes calïed, a créditer at large. Whlle It is neeessary 
thàt thê creditor must be prepared to lay liold of the property in i^peeie (such, 
for instante, as by ' attaehment, or exécution undeir a judgment), when he 
cornes t^enforce his right, yet that right may accrue to hira as a niere gên- 
erai creditor. The Stâtute does not niake it a condition to its protection that 
the creditor must be a spécifie creditor wlth process for selzure of the projj- 
erty irihis hands. The fact that the creditor cannot assail the mortgage until 
he bas seized the property is of no niohient in determlnlng whçther he belongs 
to the elass bf persons as to whom the mortgage is void. The statute itself 
avoids the mortgage. It is of no avall to défendant that he took possession ot 
the goods. The f raùd had already been committed and the injury done." 

In Williams v. Kirk, 68 Mo. App. 457-461, the court said: 

"Where the fraudulent character of a chattel mortgage is such that it may 
be cured by possession being taken by the mortgagee, and such mortgagee 
takes possession before the rights of third parties attach, the mortgage wiil 
be valid. iiOtwîthstanding that it may hâve been invalld up to the time of 
taking possession. But this case présents a différent considération. It is 
placed witliout the class of cases referred to by the fact that hère the rights 
of thlrd parties hâve intervened, though they had not attached to the prop- 
erty In specie. Between the giving and recording of the mortgage the iudebt- 
edness had accrued and the rights had thus intervened. Tlie mortgage was 
therefore absolutely void and not nierely avoidable. In the case at bar, as 
we hâve attempted to show, plaintifC's superior equity arose after the mort- 
gage was made and before possession was taken." 

The foregoing citations and quotations sufficiently make clear the 
law as declared by the Missouri courts. The identical matters hère 
under discussion hâve been discussed by the Court of Appeals for 
this circuit in the case In re Bothe, 173 Fed. 597, 97 C. C. A. 547. The 
opinion was written by Adams, Circuit Judge, himself a Missouri 
lawyer and familiar, through long practice, with the spirit of the Mis- 
souri décisions. He says : 

"The trustée in bankruptcy stands for and représenta ail persons interested 
in the estate of the bankrupt. In this case, doubtless raoved so to do by the 
interested creditors, he seeks to assert an équitable right in favor of certain 
spécial creditors to a part of the bankrupts estate as against the holder of a 
chattel mortgage purporting to eonvey it to one creditor. The rights of thèse 
spécial creditors rest on the principle of estoppel, and are no less enforceable 
in the bankruptcy court than they would be if they had their origiu in written 
eontraet. Equitable rights, no less than légal, are there enforced. Atchinson, 
Topeka & S. F. Ry. C«. v. Hurley, 153 Fed. 503, 82 C. C. A. 453 ; s. c. 213 
U. S, 126 [29 Sup, et. 466, 53 L. Ed. 729]. The mortgagee, Bothe, by leaving 
the property in the possession pf the bankrupt and withholding the mortgage 
from the record, invited othersto deal with the bankrupt on the assumption 
of hls ownershîp of an unineumbered title to the property eonvey éd. Whether 
thosè so, dealing with him weve acttially deceived or not is immaterial. The 
inévitable tendency was to mislead and deceive, and the presumption must be 
indulgëd that they were misled to their injury. (Oiting Landis v. McDonald ; 
Harrison & Çalhoun v. South Carthage Mining Company, supra.) 

"As between the mortgagee and those dealing with and extending crédit to 
the mortgagor subséquent to the date of the mortgage and prier to the re- 
cording of it, there is an obvious equity in favor of the latter. * • « 

"Counsel for the mortgagee claim that, because the spécial creditors in this 
case failed to take steps to flx a lien upon the mertgaged property before the 
mortgage was recorded, their riglits were lost We cannot give our assent to 
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this daim. Untll the mortgage was reeorded it was absolutely vold as to 
thèse spécial creditors. Thelr superior rlghts arose against the property of 
thelr debtor while the mortgage was thus void, and to hold that such rlghts 
were lest before they had an opportunity to assert them, before they even 
knew Of the existence of the mortgage, is a palpable absurdity. We flnd noth- 
Ing In the cases ref erred to to justify any- such contention. The words 'prior 
creditors,' there ref erred to, dearly irelate to creditors whose clalms antedated 
the exécution of the mortgage. This is apparent not only from the opinions 
taken as a whole, but from other cases there dted and relied on. Such cred- 
itors, who parted wlth nothing on the faith of thelr debtor's ostensible owner- 
ship of unincumbered property, are required to take some step to flx a lien 
upon tiie mortgaged property prior to the recording of the mortgage in order 
to secure an équitable standing. . Until then they hâve no équitable right or 
claUn enforceable in a court of equity. On the contrary, creditors who ex- 
tend crédit to the mortgagor after the exécution of the mortgage and before 
It Is reeorded hâve, as already seen, a clear équitable right, inhering in the 
transaction Itself, superior to the mortgagee, and this right entitles them to 
relief wlthout the necessity of fixing a lien as a prerequislte." 

His conclusion is that: 

"A trustée In bankruptcy represents ail persons interested in the estate, 
and may enforce in the court of bankruptcy équitable rlghts existing in favor 
of certain of the creditors only." 

That in Missouri : 

"Creditors of a mortgagor who became such after the mortgage was glven, 
but before it was reeorded, hâve equlties superior to those of the mortgagee, 
and the mortgage remains void as to them, although subsequently reeorded, 
and although they hâve acqulred no title to or lien upon the property." 

The holding of the trial court that the proceeds of the property sold 
should be distributed ratably between the creditors whose claims ac- 
crued after the exécution of the mortgage and before it was reeorded, 
and that the claim of the mortgagee had the same équitable standing 
as the other claimants, and should participate ratably with them in 
the distribution of the proceeds of the property, is sustained. 

In First Nat. Bank of Buchanan County v. Connett, 143 Fed. 33, 
73 C. C. A. 219, 5 L. R. A. (N. S.) 148, the same court, speaking 
through Judge Hook, said: 

"The Missouri statute provides that no mortgage of i>ersonai property shall 
be valld against any other person than the parties thereto, unless possession 
of the mortgaged property be dellvered to and retalned by the mortgagee, 
or unless the mortgage be reeorded In the county in which the mortgagor ré- 
sides. The s\yeeping character of Its provisions at once attracts attention. 
Under this statute It has been held that, where possession is not taken, an 
unrecorded ehattel mortgage Is fraudulent and void In law as to every one, 
exceptlng trespassers, parties to the Instrument, and gênerai creditors whose 
demands arose prior to the tlme it was glven ; nor as to such prior creditors 
is it valld If by proceedings in court or otherwise they hâve secured a lien 
upon the property before it is reeorded. Such a mortgage is also utterly vold 
as to simple contract creditors who extended crédit after it was glven and 
who hâve Secured no title or lien by purchase, exécution, attachment, or oth- 
erwise. As to them the subséquent recording of the Instrument Is of no efCect. 
It cannot bé asserted against thé enforcement of thelr demands." 

In McE;ivain V. Hardesty, 169 Fed. 31, 94 C. C. A. 399, the same 
court again speaking through Judge Adams said : 

"Whether this agreement * * * be a ehattel mortgage or a conditlonal 
sale, aboùt which much argument was Indulged, we deem It unnecessary to 
décide. It was clearly one or the other, and in elther case the law of Mis- 
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souri made it invali^ and void against credltors of the mortgagors or vendors, 
tintll recorded or flled In the recorder's office of the coûnty in which the 
mortgagors or vendors resided. » * * This Is particularly true as against 
subséquent credltors like those represented by the trustée in this case who in- 
curred thelr debts on the falth of an apparent unincumbered and uncondltion- 
al ownershlp by thelr debtors of thelr property" — eiting a .long array of Mis- 
souri cases. 

In this case Judge Sanbom also sat and concurred in the opinion. 

So that, in the three bankruptcy cases last cited, involving the same 
question hère under [discussion, we find ail the présent Circuit Judges 
of this judicial circuit approving the doctrine laid down by the Mis- 
souri courts as hereinabove stated. And the doctrine is reaffirmed by 
that court in the case of Samuel McAtee, Executor, v. William F. 
Shade, Trustée, 185 Fed. 442, wherein this language is f ound : 

"That the mortgage would be void as to those credltors, if any, who ex- 
tended crédit to the bankrupt after it was made and before it was recorded 
seems clear"^clting In re Bothe, 173 Fed. 597, 97 C. C A. 547; Central 
Bank v. Doran, 109 Mo. 40, 18 S. W. 836. 

In First Nat. Bank v. Connett, supra, Judge Hook, referring to Mis- 
souri Courts of Appeals décisions therem discussed, said : 

"It is trtie that many of thèse décisions are by intermediate courts of ap- 
peal and not by the highest judicial tribunal In the state ; they are, Uowever, 
persuasive in thelr exposition of the state law." 

Respecting the claim that the subséquent creditors had actual notice 
of the existence of this mortgage, it is sufficient to say that this con- 
tention even if available, is not supported by the testimony. The wit- 
ness McCormick states that he did occasional work for Bradstreet and 
Dun ; that he made inquiry of the bankrupt as to the nature of this 
trade ; and that the bankrupt said : 

"Kd bas a $1,500 mortgage On the stock of goods. 

"Q. I>îd he say mortgage, or promise of a mortgage? A. He said mortgage. 

"Q. Did you write that Into your report? A. / tliink so. 

"Q. Where did you send that? A. ïo the St. Ix)uls office in their return 
envelope. 

"Q. You haven't a copy of that report? A. No, I dldn't keep a copy be- 
câuse I am not thelr agent. I do it gratis. I don't keep any records. 

"Q. You made your report after this mortgage was filed? A. I don't know 
whether I did or not." 

In addition to this testimony, counsel for claimant submitted a stat- 
mçnt f rom R. G. Dun & Co. which is as f oUows : 

Complying wlth your request we submit the following from oùr records as 
a statement furnished us by Guy L. Wade, Marshfield, Mo., under date of 
May 7. 1909. ^,,ets. , 

Stock and flxtures $3,800 00 

Good accounts and notes 125 00 

Cash 125 00 

Total $4,050 00 

Ualiillties. 

Mdse. not due $ 250 00 

Loans from frieuds ■ $2..500 00 

— — -^ $2,750 00 

Net ;. |. . . . $1,300 00 
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^.Erojîi ail this, a|Ctual notice td tlie, cfççlîtors xailtiot ' reasonably be 
inferred. , i- . - ' ' " ■ .',.',>,■■ ' ■ 

From ail the décisions, the former rule applicable to an assignée for 
the benefit of cfeditors undei''the state law 'does"ïiot apply because a 
trustée in bankrùptcy takes thé property subj'éct to ail equities that 
bave been impressed thereon in the hands of the bankrupt. York 
Mfg. Co. V. Cassell, and In re Gaî^cewiéh, suprà;' •' 

It remains to eonsider whether the languagé of' tbè mortgage de- 
scribed the goods sufficiently for identification and ségrégation.' It is' 
conceded that the description dues 'not coveri af tèr-accfuired property, 
and no clâim is made to such by Dr. James. 'Goods werë'bbLiglit ând 
sold in the course of trade until the intervention of tii-e 'proçeedings 
in bankrùptcy, and it is now necessary to ascettâin wliether there are 
now on hancl any of such as were in possession of the bankrupt and 
covered by the mortgage, at the time it was given. ■ Thé leading case 
on this subject is Stonebraker et al. v. Ford et al., 81 Mo. 532, which 
laid down the rule as f ollows : 

"The mortjïase to be effectuai must point out the subject-matter of It so 
that a thii-d person by its ald, toRether with the aid of suCh Inquirles as the 
iiistrumeut Itself susgests, may indentify the property conveyed." • Hiighe.s 
y. Menefee, 29 Mo. App. 205. 

Paroi évidence is admissible to aid the descriptive terms employed. 
Bank v. Shackelford, 67 Mo. App. -;t75-480. No great particularity is 
required; if, with the mortgage in hand, one upon inquiry can, from 
the mortgage, identify the property, the description is sufficient. 
Williamson v. Bank of Curryville,i 69 Mo. App. 368. It is compétent 
for the mortgagee, if he can, to show to the reasonable satisfaction of 
the référée what, if any, part of the goods on hand at the date of the 
mortgage came into the hands of the trustée. In reDoran, 154 Fed. 
467-470, 83 C. C. A. 265. This is a question of fact, and if the de- 
scription in the mortgage is so definite that by the aid of reasonable 
and natural inquiry the property covered by it, if any, which came 
into the hands of the trustée, can be ascertained, then the mortgage 
is not void for indefiniteness, and the mortgagee should be given the 
benefit of its provisions to such extent as he may otherwise be enti- 
tled. It is conceded that, even though the mortgage might be void as 
to the stock in trade, it would not be so as to the fixtures. 

My conclusions are : (a) The mortgage of the claimant is wholly 
void as to creditors who became such between the giving of the mort- 
gage and the date of its recording; (b) that as to creditors existing 
at the date the mortgage was given, and, who had acquired no valid 
lien prior to the institution of the proçeedings in bankrùptcy, the 
mortgage is valid, in any event, as to the fixtures- and as to so much 
of the stock of goods as can be proved to bave been covered thereby, 
and to that extent the claim of Dr. James is supérior to those of prior 
gênerai creditors; (c) that, as to any part of James' claim not found 
to be covered by the mortgage as hereinabove defined, he has the same 
équitable standing as the other claimànts not entitled to the supérior 
equities defined under (a) and should participate ratably with them 
in the distribution of the proceeds of the property. 
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It is therefore adjudged and decreed that the order and finding of 
the référée certified for review be modified accordingly, and the case 
is remitted to the référée for further proceedings in accordance with 
this opinion and order. 



In re PANGBORN. 

(District Court, W. D. Michigan, S. D. May 7, 1910.) 

1. Banicrtjptcy (s 81*) — Pétition— Claims. 

Where an involuntary pétition sliowed on its face a sunicient petition- 
ing créditer, and ttiere was estaltlislied on tlie trial a sufticient petltion- 
ing créditer, the absence of a statement in tlie pétition that hls debt 
amounted to more than $500 niight be disregarded. 

[Ed. Note.^For otber cases, see Banliruptcy, Dec. Dig. | 81.*] 

2. Bankruptcy (§ 76*) — Involuntary Pétition— Claims. 

Where a note evidencing a flrni debt on being surrendered to one of 
the partners in exchange for his Personal note was transferred to sucli 
partner's wife as a mère subterfuge to avoid any set-off or counterclaini 
or défense whieh the other partner might hâve against the paying part> 
ner for contribution, sucli transfer was not eiïective to give the wife a 
standing as a créditer of such nonpaying partner in order to entitle her 
to pétition for bankruptcy adjudication against him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 76.*] 

3. Limitation or Actions (§ 49*) — Contribution— Accrual op Eigiit op Ac- 

tion—Opération or Statute. 

Where the adniinistrater of a deeeased partner paid certain indebted- 
ness of the firm. limitations do not begin to run against his right to con- 
tribution until payment. 

[Ed. Note. — For other cases, see Limita tien of Actions, Cent. Dig. § 
271; Dec. Dig. § 49;* Contribution, Cent. Dig. § 17.] 

4. Pabtnpirship (§ 302*) — Payment dp Partnership Debt — Contribution. 

Where a bank to which a firm was indebted had preseuted its claiiu to 
the probate court as against the estate of a deeeased partner, and the ad- 
ministrator thereupon gave a mortgage on his decedent's real estate to 
raise money to pay such claim and others, which mortgage and payment 
were duly reported to the court, such payment could not be regarded as 
voluntary as against the administrator's right to contribution. 

[Ed. Note. — For other cases, see Partnership, Dec. Dig. § 302,*] 

5. Partnership (§ 302*) — Partnership Debt — Payment by Administbatob 

op Decbased Partner- Authority. 

Where the administrator of a deeeased partner paid a debt of the firm, 
hls légal authority to do so could not be raised by the remaining partner 
in a suit for contribution. 

[Ed. Note. — For other cases, see Partnership, Dec. Dig. § 302.*] 

6. Fraubulent Conveyances (§ 79*)^Mobtgages— Intent to Defraud. 

An involuntary bankrupt, having kllled his wife in June, 1909, while 
awaiting trial, contracted with ah attorney to undertake his défense and 
a gênerai adjustment of his affairs for $1,000, whether the services might 
be more or less, and executed a note for that sum dated September 25, 
1909, due in two years, with interest secured by mortgage on real estate. 
The attorney performed some services in adjusting the alleged bankrupt's 
afCairs, and later induced him to withdraw his plea of not guilty and 
plead guilty to murder In the second degree, on which he was committed 

•For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
185 F.— 43 
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to prison. Held, that such mortgage was not fraudulent as to creditors, 
though as the matter flnally took shape the compensation was large. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. § 
205; Dec. Dlg. § 79.*] 

7. Bankruptct (§ 91*) — Acts of Bankrtjptct— Pbefekences— Intent to Pbb- 

FER— Evidence. 

Evidence heH to requlre a flndlng that a mortgage executed by an al- 
leged bankrupt whlle insolvent to an attorney to secure a fee for defend- 
Ing the bankrupt against a prosecution for the murder of his wlfe was 
Intended to prefer the attorney over the holder of a claim for contribu- 
tion arising out of transactions of a partnershlp of which the bankrupt 
had been a member, and thereby constituted an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 91.*] 

8. Bankruptct (§ 84*) — Involuntart Pétition— Amendmbnt—Insolvenct— 

Time. 

Where an Involuntary bankruptcy pétition alleged insolvency at the 
date of the flling of the pétition, while the schedules filed therewlth 
showed the existence of ail the Indebtedness, exceptlng a note glven to an 
attorney for services for several years, and also showed an assertion of 
the attorney's debt on the date the pétition was flled, and contalned a 
statement of assets runnlng back from that perlod, the court was author- 
Ized to permit an amendment of the pétition alleglng bankruptcy on the 
date of the exécution of the mortgage securlng the attorney's clalœ which 
constituted a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 84.*] 

In the matter of bankruptcy proceedings of Stephen S. Pangborn. 
On application for adjudication. Order for amendment of pétition 
granted and order for adjudication on the pétition is amended. 

Walter C. Jones, for petitioners. 
Carr & Eby, for alleged bankrupt. 

DENISON, District Judge. The pétition was filed by two credi- 
tors, Eva L. James, who claimed a debt of $700, and J. W. Rose, 
administrator of Frank Savage, who did not specify the amount of 
his claim. The petitioning creditors filed simultaneously what pur- 
ported to be schedules showing a complète list of creditors, and nam- 
ing only four, including petitioner. By subséquent order they were 
allowed to, and did, amend their pétition so as explicitly to allège that 
the number of creditors was less than 12. 

[1] No objection was taken to the pétition because it did not state 
the amount of the Savage claim ; and, although I conclude that the pé- 
tition must eventually rest on the Savage claim, yet, as it showed on 
its face a sufficient petitioning créditer, and as there was established 
upon the trial a sufficient petitioning creditor, the absence of this state- 
ment of amount in the pétition may be disregarded. 

[2] The note held by petitioner, EvaL.' James, was given by Pang- 
born and the petitioner's husband, Lot B. James, to Mr. Lyle, an at- 
torney, for borrowed money. Pangborn and Lot B. James were then 
partners in an enterprise carried on for some time afterwards. Pang- 
born testifies, and it is not disputed, that this note was a partnership 
obligation, and the money was used for partnership purposes. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It appears clearly enough that Lot B. James, and not Eva L. James, 
is the owner of this note. Mr. Lyle demanded payment from Lot 
B. James, and thereafter sold it to Eva L. James, in exchange for 
Lot B. James' new personal note. It is true this new note was also 
signed by Mrs. James, but I am satisfied the transfer to her was a 
matter of mère form, adopted as a subterfuge to prevent the setting 
up of any set-off or counterclaim or défense which Pangborn might 
hâve against Lot B. James. Such a transfer cannot hâve that effect. 

Pangborn testifies that Lot B. James' indebtedness, either to the 
partnership or Pangborn, was nearly $500, and this is corroborated 
to some extent, and is not denied. Whether this indebtedness was to 
the partnership or to Pangborn personally is not clear. In the for- 
mer event there would be no obHgation against Pangborn. In the 
latter event there might be a small obligation for contribution, but, 
if it exists, it should be asserted in the name of the real owner. It 
must be held that the claim asserted by Eva L- James does not exist 
in her favor. 

As to the Savage claim, it appears that Pangborn and Savage were 
at the time of Mr. Savage's death partners, and were indebted to the 
bank on a séries of notes. The bank also held, or was allowed to 
hâve, the proceeds of certain shipments of wool. Thèse proceeds were 
later applied upon the notes, and left a considérable amount unpaid. 
Savage was a man of pecuniary responsibility, and a mémorandum in 
the files of the probate court in the handwriting of the probate judge 
shows that thèse notes were presented as a contingent claim against 
the Savage estate, although there was no signed order of allowance. 
Some four years later, but before any of the notes were barred by 
the statute, the administrator paid to the bank about $1,700, being 
the unpaid balance on thèse notes. It does not appear that there was 
any other outstanding Pangborn and Savage partnership liability or 
partnership asset. The présent proceeding is therefore for one-half 
of the amount so paid to the bank. 

[3] The statute of limitations is pleaded as a défense, and, if the 
claim was prosecuted by the bank upon the original notes, it would 
be a good défense, because nine or ten years hâve expired since the 
notes were due ; but the cause of action in favor of Rose, administra- 
tor, against Pangborn,. came into existence when Rose paid to the 
bank for Pangborn's benefit one-half of the amount; and since that 
time the statute has not run. I do not understand that the cases hold- 
ing that one joint obligor cannot by his payment or admission keep 
the obligation alive as to the other obligor hâve any apphcation to 
this situation. This claim is not presented upon the notes nor upon 
the bank's cause of action assigned to the administrator. It is found- 
ed, rather, on the payment by the administrator, then giving rise for 
the first time to a claim for contribution. 

[4] It is further urged that this payment by the administrator was 
voluntary and unauthorized. I do not think this défense is made out 
on the facts, because the bank had presented the claim to the probate 
court, although no formai allowance had been made, and because the 
files indicate that the administrator gave a mortgage upon the Savage 
real estate to râise money to pay this and other claims, and such mort- 
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gage and payment were duly reported to the court. [5] Further, 
whatever conclusion might be reached as to the administrator's au- 
thority to pay this claim, if the payment was questioned by the pro- 
bate court or by one of the heirs, I do not think such question of tech- 
nical, légal authority can be raised by a joint obliger in a suit for 
contribution. If it appears that the claim was a valid one against the 
estate, and had not been paid, and that the administrator might hâve 
been compelled to pay, and did pay, that is a sufficient basis for a 
claim of contribution. 

I conclude, therefore, that Pangborn did owe to one of the petition- 
ing creditors a claim of more than $500. 

[6] The original pétition in this matter was filed January 24, 1910. 
On September 25, 1909, Pangborn executed and delivered to Mr. Eby, 
an attorney, a mortgage upon Pangborn's real estate in Cassopolis, 
and this mortgage was on the same day recorded. It purported to 
secure the payment of a note for $1,000, dated September 25, 1909, 
due in two years, with interest at 6 per cent. The giving of this 
mortgage is the alleged act of bankruptcy, the pétition stating that it 
was given with intent to hinder, delay, and def raud Pangborn's cred- 
itors, and with intent to prefer Mr. Eby, as one creditor, over his 
other creditors. Two distinct théories of bankruptcy are thus pre- 
sented. 

I am not able to find the existence of any intent to hinder, delay, 
or defraud creditors. It appears that in June, 1909, Pangborn had 
killed his wife, and was in jail facing possible punishment for murder 
in the first degree. He then entered into an agreement with Mr. 
Eby that the latter would undertake the conduct of Pangborn's dé- 
fense, and the gênerai adjustment and settlement of ail Pangborn's 
business affairs for a fixed fee of $1,000, whether the services might 
be more or less. Mr. Eby accordingly took charge of and sold off 
a considérable amount of personal property, adjusted some existing 
business obligations, made some collections, paid a large number of 
debts and expenses, and at the time of this hearing had some $285 
balance of money in his hands. He later advised, and it was brought 
about, that Pangborn abandon the partly prepared défense of insanity 
and plead guilty to murder in the second degree, and this plea was 
accepted and sentence of imprisonment at Marquette imposed. It 
does not appear whether the mortgage of September 25th was before 
or after this course was definitely determined upon, but, in any event, 
it was given to secure Mr. Eby for the agreed $1,000. As the matter 
fînally took shape, the amount stated was a large compensation, ac- 
cording to standards there prevailing, for the number of days' time 
actually expended by Mr. Eby; but the responsibility and burden he 
undertook were very considérable, and it might hâve turned out to be 
a bad bargain for him. 

The arrangement and the later mortgage undoubtedly contemplated 
to some extent future services, and might be criticised as creating a 
trust for the future benefit of the debtor; but under ail the circum- 
stances of this case, and in view of the definite bargain for a round 
sum, I do not think this considération taints the mortgage with the 
légal intent to hinder, delay, or defraud. * 
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I am unable, however, to escape the conclusion that this mortgage 
was an act of bankruptcy, as being a forbidden préférence. This 
conclusion involves two éléments: Firçt, the insolvency of Pangborn 
and the existence of creditors to be prejudiced; and, second, Pang- 
born's intent to give a préférence. 

[7] Pangborn's assets consisted of the Cassopolis real estate, es- 
timated to be worth $2,800, and, as the event has shown, personal 
property worth $200 or $300 in excess of rniscellaneous debts and 
expansés. The recognized debts, including the first mortgage, the 
claim of the wife's administrator, and the Eby note, just about equal 
the value of the real estate, if there was no homestead exemption. 
The surplus personal property would hâve been substantially equal 
to the personal property exemption. The James note must be rejected 
as not entitled to considération on this subject. This leaves the Sav- 
age claims as the determining factor on the question of solvency. As 
proved in this case, thèse claims, with interest to September, 1909, 
would be about $1,000. The record indicates that there were some 
additional notes in a similar situation, somewhat increasing this 
amount. Thèse claims must be recognized as debts against Pangborn, 
for the reasons already stated, and they seem to me to make his in- 
solvency in September, 1909, clear. 

Pangborn certainly did not intend by this mortgage to prefer Eby 
as a créditer over the first mortgagee nor over the wife's administra- 
tor, because both of thèse parties were secured, one by mortgage and 
one by attachment, upon the same property covered by the Eby mort- 
gage, and such mortgage must be considered as intended to be sub- 
ject to both thèse other claims. Pangborn says he had supposed thèse 
Pangborn and Savage bank notes were paid years before eut of the 
proceeds of the wool, and did not know of the existence of this claim. 
The représentatives of the Savage estate admit that they had not 
demanded payment from Pangborn of the amount for which he was 
liable on contribution, and excuse such lack of demand upon the 
stated ground that he was notoriously immune against exécution. If 
Pangborn did not know of this debt, he cannot hâve intended to give 
a préférence to the préjudice of this debt; but it is a very strong 
presumption of ordinary affairs that a debtor does know whether or 
not a debt is paid, and I fhink that presumption is not overcome. It 
is reasonably probable that Pangborn, after Savage's death, would 
hâve known how much was received for the partnership assets which 
the bank controlled, and would hâve known that the deficiency existed. 
The statement that he thought the entire transaction was closed by 
the division between himself and Mrs. Savage of the small amount 
of partnership cash on hand cannot be accepted at its full face, as 
this would imply that the wool, under the control of the bank, should 
be sold for exactly the amount of the bank's debt, neither more nor 
less. It might be thought that at the time of giving the Eby mort- 
gage Pangborn had entirely forgotten the Savage debt (whatever ef- 
f ect such f orgetting might hâve) ; but it appears that on September 
23, 1909, the Savage estate took out an attachment for this claim 
against Pangborn in the Cass county circuit court, and that such at- 
tachment was actually filed in the office of the register of deeds against 
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this same real estate a few hours before the Eby mortgage was filed. 
That this is a mère coincidence is improbable; and I conclu de that 
the mortgage was given, at least in part, for the purpose of prefer- 
ring Mr. Eby as a créditer over the Savage claim. It follows that 
there must be the usual order of adjudication and of référence. 

In view of the fîrst mortgage against the real estate, the attachaient 
by the wife's administrator, filed more than four months before the 
filing of this pétition, the obvious thought that the real estate might 
hâve been Pangborn's homestead and so the Eby mortgage might be 
a valid lien against the trustée, the personal property exemption, and 
the attorney's lien by Mr. Eby upon the proceeds of his work as at- 
torney if the contract lien is vacated (though it is not intended hereby 
to décide any of the questions which may arise on thèse subjects), 
it seems doubtful whether there may be enough of a surplus to go into 
the trustee's hands to make thèse proceedings of any great practical 
value; but whatever extent and force that considération may bave is 
not for the court. 

[8] Before the order of adjudication is entered, the pétition should 
be further amended so as expressly to show that the insolvency ex- 
isted on September 25, 1909. It now, in terms, allèges insolvency only 
at the date of filing the pétition ; but as the schedules filed therewith 
show the existence of ail the indebtedness, excepting the Eby note, 
for several years, and show the assertion of this Eby debt on Septem- 
ber 25, 1909, and also indicate that the statement of assets runs back 
over that period, I think there is power to amend the pétition in this 
respect. 



FIRST NAT. BANK OF CINCINNATI v. FELKBR. 
(Circuit Court, W. D. Arkansas, Ft. Smith Division. February 18, 1911.) 

1. GAKBIEBS (§ 58*)— PUECHASEB OF DrAFTS WITH BiLI, OF LaDINQ— TiTLE 

ACQXjIKED. 

A purchaser of drafts, drawn by a shipper, payable to itself, and bills 
of lading, eonslgnlng to itself goods against Avliieh the drafts were drawn, 
and which goods the shipper had agreed to sell to a third person, ac- 
quires the title of the shipper wlth the power of .lus disponendi of the 
shipper, and it may divert and sell the goods, and the third person may 
not complain thereof. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 179-190; Dec. 
Dig. § 58.*] 

2. Tbovkb and Conversion (§§ 10, 11*) — What Is "Con%-ersion." 

Where a purchaser of drafts, drawn by a shipper, payable t» Itself, 
and bills of lading, consigning to itself goods against which the drafts 
were drawn, and which goods the shipper had agreed to sell to a third 
person, forwarded the drafts and bills of lading to a banker for collec- 
tion wlth instructions to deliver documents only on payment, the pur- 
chaser reserved tlie title and jus disponendi, and the banker delivering 
the goods to the third person before payaient and the third person rè- 
ceiving the goods were guilty of conversion, a wrongful delivery of 

•For other cases see same topic& § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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goods, either negligently or willfuUy, made by one entrusted with the 
custody of them, being a conversion. 

[Ed. Note. — For otlier cases, see Trover and Conversion, Cent. Dlg. §§ 
84-98; Dec. Dig. §§ 10, 11.*] 

3. Action (§ 28*)— Tboveb and Conversion (§§ 10, 11*)— Replevin (§ 9*)— 

POWERS. 

Wliere the banker delivered tlie goods to the thlrd person prlor to pay- 
ment, the purchaser could ratify the tortious act and sue the third person 
for the price, or in trover for conversion, or in replevin for the goods, or 
he could sue the banker for conversion. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 196-215; Dec. 
Dig. § 28;* Trover and Conversion, Cent. Dig. §§ 84-98; Dec. Dig. §§ 
10, 11 ;* Replevin, Cent. Dlg. §§ 69-82 ; Dec. Dig. î 9.*] 

4. Carriers (§ 58*) — Drafts— Agents fob Collection— Powees. 

Where the purchaser sued the banker for conversion for the tortious 
delivery, the banker could not défend on the ground that the purchaser 
was indebted to the third person for damages for breach of warranty by 
the shipper because there was no warranty by the purchaser, because the 
goods were tortiously converted before a sale, a vs'arranty arising only 
eut of contract. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 58.*] 

5. Teovbr and Conversion (§ 51*) — Drafts — Agents for Collection — 

Powers. 

Where a banker, receivlng for collection drafts with bills of lading 
with Instructions not to deliver prior to payment, delivered prior to pay- 
ment, the measure of damages for his conversion of the goods was the 
face value of the drafts, representing to his knowledge the full price of 
goods, and légal interest from date of conversion. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent. Dig. § 
267 ; Dec. Dig. § 51.*] 

Action by the First National Bank of Cincinnati against W. R. 
Felker, doing business under the name and style of the Bank of 
Rogers. Judgment for plaintifï. 

The court flnds from the record in this case the following facts: The plain- 
tiff is a corporation organized under the iaws^ of the United States, and was 
when this suit was instituted, and has ever siuce been, and is now, a résident 
and citizen of the state of Ohio. The défendant is a citizen of the state of 
Arkausas, and was when this suit was brought, and ever siuce has been, and 
is now, a résident of the Ft. Smith division of the Western district of Ar- 
kansas. The United States Can Company is a corporation organized under 
the laws of the state of Ohlo, and was at the institution of this suit, and ever 
since has been, and is now, a citizen and résident of that state, and has its 
principal place of business in Cincinnati, in the state of Ohio. 

The plaintifC purchased from the United States Can Company six sight 
drafts, drawn at Cincinnati, Ohio, by the latter company, and payable to it- 
self, and by it Indorsed to the order of the plaintiff. The drafts were ail 
drawn on the Rogers Canning Company, of Rogers, Ark., "pay through Bank 
of Rogers, Rogers, Arkansas," as follows: August 20, 1910, $914.83; August 
22, 1910. $663.92; August 2T, 1910, $655.75; August 31, 1910, $791.16; Sep- 
tember 8, 1910, $659.49; September 29, 1910, $734.63— Total, $4,419.78. The 
purchase was made by plaintiff and the drafts indorsed to it on the severa) 
days the drafts bear date, whieh drafts bore a stub slip containing the fol- 
lo^ving; "No protest," and immediately thereunder the words: "(Take this 
ofiC before presenting)." Thèse drafts were drawn for the full purchase price 
of certain car load shlpments of cans, and to each draft was attached a bill 
of lading which at the date of purchase was indorsed by the United States 
Can Company, and both the drafts and bills of lading so indorsed on those 
dates, respectively, delivered on those dates to the plaintiff. The bills of 

•For other cases see same topic & S humbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lading consigned the cans covered "to order of United States Can Company, 
destination, Eogers, Arkansas, notify Rogers Canning Company at Rogers, 
Arkansas." Ttie United States Can Company was tlie sliipper, and the cans 
covered by the several drafts and bills of lading were shlpped in car load 
lots in conformity wltU the bills of lading. The United States Can Company 
was a regular customer of the plaintiff bank, and the full face value of the 
several drafts was placed by the bank on the several dates of their purchase 
to the crédit of the United States Can Company. On the several dates of 
thèse purchases, the United States Can Company had to its crédit a balance 
wlth plalntifC bank. The account of the United States Can Company with 
the plaintiff bank from the time of the purchase of the flrst draft to the 2ôth 
of Octbber, 1910, varied, new deposits being made and checlcs being drawn 
against it in the regular course of business, during which perlod the amount 
checked out was several times as great as the sum total of the drafts in ques- 
tion, and on the 19th of October, 1910, its account with the plaintiff was over- 
drawn $655.&1, so that the United States Can Company recelved and drew 
out of the plaintiff bank the sum total of the full amount placed to its crédit 
by the plaintiff on account of the purchase of said drafts. This was ail donc 
some time before any question was raised by any one wlth the plaintiff about 
the drafts or the cans covered by said drafts and bills of lading. The plain- 
tiff on the several dates it purchased the drafts and bills of lading forwarded 
them to the défendant for collection for its crédit, with letters of Instruction, 
to "deliver documents only on payment." The défendant bank, in violation 
of that instruction, delivered the cans covered by the several bills of lading 
and drafts to the Rogers Canning Company, which company used them in its 
business before plaintiff recelved notice of their delivery. Just when the 
cans virere delivered is not shown, but It is clear from the defendant's own 
évidence that they were delivered a considérable time before the plaintiff was 
advisod of it, and long after the United States Can Company had checked out 
of plaintiff's bank the fuU proceeds of the drafts, and before plaintiff had 
any notice that there was any question about the drafts, or the cans covered 
by the drafts, or the bills of lading. On Noveniber 8, 1910, the Rogers Can- 
ning Company paid the défendant the full amount of the drafts, and tooli 
them up, and inmiediately instituted suit against the United States Can Com- 
pany in the state court, and garnished the money lu the hands of the défend- 
ant as the money of the United States Can Company, and the same is now 
tied up in defendant's bank by that proceeding. The plaintiff never lias in 
any way ratlfled the act of. défendant in delivering the cans to the Rogers 
Canning Company without payment of the drafts, and on the 22d of Novem- 
ber, 1910. instituted this suit for his tortious act in delivering the cans with- 
out flrst having recelved payment of the drafts. Plaintitï bas recelved noth- 
Ing on account of the several drafts and bills of lading. 

Rose, Hemingway, Cantrell & Loughborough, for plaintiff. 
Read & McDonough, for défendant. 

ROGERS, District Judge (after stating the facts as above). At 
the time plaintiff purchased the several drafts and bills of lading, it 
was undeniably true that the drafts and the cans covered by the bills 
of lading were the absoltite property of the United States Can Com- 
pany. That company could hâve shipped them anywhere and sold 
them on any terms and to anybody it saw fit, and neither the Rogers 
Canning Company, nor any one else, had any légal right to complain. 
When the plaintiff purchased from the United States Can Company 
the drafts and bills of lading, it is undeniably true that it acquired 
ail the title, coupled with ail the powers of jus disponendi which its 
assignor, the United States Can Company possessed before the latter 
parted with its title. The plaintiff, therefore, might hâve diverted 
and sold the cans to whom it pleased, and the Rogers Canning Com- 
pany in that event would hâve had no légal right to complain. Dows 



FIRST NAT. BANK V. FELKER 681 

et al. V. National Exchange Bank, 91 U. S. 618, 23 L- Ed. 214, where 
the whole subject of the effect of assigning the drafts with bills of 
lading attached is fully and ably discussed. 

The plaintifï, however, forwarded to défendant the drafts and bills 
of lading for collection. In doing se it forbade him delivering the 
drafts and bills of lading, which in law is the équivalent of forbidding 
him to deliver the cans covered thereby, until the drafts were paid. 
The instructions clearly reserved in the plaintifï the title and the jus 
disponendi of the cans covered by the bills of lading. 2 Daniel on 
Negotiable Instruments, par. 1734b. The défendant bank was the 
agent of . plaintifï for a spécifie purpose, and that only. That agency 
was to hold the cans until the drafts were paid, then deliver the cans 
to the Rogers Canning Company, and remit the proceeds to plain- 
tifï. If at this juncture on présentation by the défendant the Rogers 
■Canning Company had declined to pay the drafts. the plaintifï had 
the right to do what it pleased with its cans, Indeed, it had that right 
with or without ever presenting the drafts for payment at ail. 2 Dan- 
iel on Negotiable Instruments, par. 1734b ; 91 Û. S., 23 L. Ed._, su- 
pra. There was therefore no contractual relation between plaintifï 
and the Rogers Canning Company, or, if any, it gave the Rogers Can- 
ning Company no right to the title or possession of the cans without 
fîrst paying the drafts, and no right to, in any way, control their dis- 
position. Id. par. 1734c. I.Ip to this juncture plaintifï had in no way 
given any warranty of the character of the goods in question to the 
Rogers Canning Company, because the Rogers Canning Company 
had not purchased the cans. They were not its property. Id. What- 
ever warranty as to the character of the goods may hâve been entered 
into by the United States Can Company with the Rogers Canning 
Company, that warranty could hâve no efïect whatever as to the 
United States Can Company until the Rogers Canning Company has 
acquired title to the goods ; a fortiori, it could hâve no elïect as to 
he plaintifï. Plaintifï had incurred no new obligations to the Rogers 
Canning Company by- simply purchasing the drafts and the bills of 
iading. 

Such was the status of the parties when the défendant in violation 
of the positive instructions of his principal, the plaintifï, delivered the 
cans to the Rogers Canning Company, and kept the plaintifï in igno- 
rance of its illégal and unauthorized act until the Rogers Canning 
Company had used the cans in its business, and the plaintifï was there- 
by deprived of the power to sue and recover the cans. This was clear- 
ly an act of conversion by both the défendant and the Rogers Can- 
ning Company. Dows et al. v. National Bank of Exchange, 91 U. S. 
637, 23 L. Ed. 214. In Hobbs et al. v. Chicago Packing & Provision 
Co., 98 Ga. 576, 25 S. E. 584, 58 Am. St. Rep. 320, Lumpkin, J., said: 

"A vvrong delivery of goods either neffUgently or willfuUy made by one in- 
trusted with the custody of theni is In law a conversion." Gregg v. Bank of 
(;olumbla, 72 S. C. 458, 52 S. E. 195, 110 Am. St. Rep. 633. 

It requires no authonty to support the principle that plaintifï might 
hâve ratifîed the tortious act of its agent in delivering the cans with- 
out first haying received payment of the drafts and sued the Rogers 
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Canning Company for the purchase price of the cans, or it might hâve 
sued it in trover for their conversion, or, if the goods could hâve been 
found, maintained replevin therefor. What the measure of damages 
is in such cases is of no importance, as the plaintifï elected to pursue 
neither remedy. What défense the Rogers Canning Company in ei- 
ther of such events might hâve urged is unimportant also, for the 
question is not presented. On the contrary, plaintiff elected to treat 
the action of its faithless agent as a conversion of its cans, and look 
to him for redress for its injury. It needs no authority to sustain 
plaintiff's right to recover in this action. 91 U. S. 637, 23 L. Ed. 214, 
supra. Indeed, I do not understand the right of recovery as against 
the défendant is in dispute. Felker had no interest in the goods, and 
neither plaintiff nor the United States Can Company owed him any- 
thing. He sets up no such défense. His relation to the plaintiff was 
solely that of an agent. After he had converted the cans to his own 
use by delivering them in violation of the positive instruction of his 
principal, and subsequently by concealing that fact deprived the plain- 
tiff of the right to pursue and recover the cans, and still later collected 
from the Rogers Canning Company the full face value of the drafts 
drawn for the purchase price of the cans, he now seeks to défend 
plaintiff's right of recovery against him for his tortious act by alleg- 
ing that plaintiff is indebted to the Rogers Canning Company for dam- 
ages for a breach of warranty by the United States Can Company as 
to the character and quality of the very cans of the plaintiff, which 
both the défendant and the Rogers Canning Company had tortiously 
converted to their own use, which cans were never, in fact, sold to the 
Rogers Canning Company by either the plaintiff or the United States 
Can Company. True, the United States Can Company agreed to sell 
the Rogers Canning Company the cans, but they were not to be deliv- 
ered, or the title passed, until paid for. Until paid for there was no 
sale. Until a sale, the cans remained the property of the plaintiff. 
91 U. S. 637, 23 L. Ed. 214. The cans were tortiously converted be- 
fore the sale was completed. No warranty can arise out of a tort. 
A tort is not an agreement. A warranty is a contract, or arises out 
of a contract. Just how the Rogers Canning Company can recover 
from the United States Can Company, or its assignée, the plaintiff, 
for a breach of warranty for the sale of def ective cans which neither 
the United States Can Company or the plaintiff ever sold to the Rog- 
ers Canning Company, but which the Rogers Canning Company tor- 
tiously converted to its own use, is not sustained by any known author- 
ity, or very readily perceived. If plaintiff had waived the tort of its 
faithless agent, the défendant, and sued the Rogers Canning Com- 
pany for the purchase price of the cans wrongfully delivered to the 
Rogers Canning Company, thereby ratifying the delivery, the sale 
being complète, a défense of that character could with some degree 
of reason and perhaps some show of authority be urged ; but such a 
défense is wholly inadmissible in this character of caSe, for the obvi- 
ons reason there can be no breach of warranty for the sale of def ec- 
tive goods if there is no sale. . 

What'has already been saîd sufficiently distinguïshes this case from 
the following cases : Searles v. 'Smith Grain Coi et al., 80 Miss. 688, 
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33 South. 287; Landa v. Lattin, 19 Tex. Civ. App. 246, 46 S. W. 48; 
Finch et al. v. Gregg, 126 N. C. 176, 35 S. E. 251, 49 L. R. A. 679 : 
People's National Bank v. Brogden & Bryan, 98 Tex. 360, 83 S. W. 
1098, which were cited in support of the contrary doctrine. In those 
cases (except the last) there was a sale and delivery and payment of 
the drafts to which the bills of lading were attached by the consignée, 
and the suits were afterwards brought for breaches of warranty as 
to the quality of the goods against the bank which collected the drafts, 
and in some cases against the consignors as well. There was no tor- 
tious conversion as in this case. The last case cited was more closely 
akin to the case at bar. There the goods shipped were apples, perish- 
able, and rotting when received by the bank. The consignée was in- 
solvent, and could neither pay for the apples nor sell them. To save 
something for the consignors, the bank delivered the apples to con- 
signée, who shipped them to another merchant in a neighboring town, 
and accepted the consignee's draft on that merchant for the purchase 
price. The merchant refused to accept the apples and the draft be- 
cause of the condition of the apples, and the railroad company sold 
the apples for the freight. The bank got nothing, neither did the 
consignée. The bank accepted the draft of the consignée on the mer- 
chant of the neighboring town as a means of collecting consignor's 
draft which it held for collection. This was unauthorized, it is true, 
but the resuit would hâve been the same, had he held the apples. The 
consigner, therefore, lost nothing, and the bank gained nothing by 
the course pursued, and there was no bad faith. The emergency for 
some action by the bank was manifest, but there is no such case as 
that hère. The cans were not perishable; the Rogers Canning Com- 
pany was not insolvent; the défendant collected the fuU purchase 
price of the goods from the Rogers Canning Company. The différ- 
ence in the facts distinguish that case from the one at bar. 

Only one question remains. What is the measure of damages in a 
case like this. It does not seem that a faithless agent ought to be 
allowed to profit by his own wrong. Défendant converted the cans 
to his own use, and afterwards collected thè purchase price. Shall 
he be allowed to keep any part of it? He has no claim on the fund. 
The Rogers Canning Company has none, because it did not purchase 
the cans from the plaintiff. The only évidence is that the drafts were 
drawn for the full purchase price of the cans. Défendant knew the 
price when he converted them to his own use. He also knew that, if 
the drafts were not paid, plaintiff had the right to sell them, ànd that 
he did not. In such a case I think the measure of damages is the face 
of the drafts, with 6 per cent, interest from the date of the conver- 
sion. As throwing light on this subject, see 3 Am. & Eng. Enc. Law 
(2d Ed.) p. 814, and cases cited in the last paragraph of note 4. 

The évidence does not show the précise date on which the conver- 
sion occurred, but the défendant admits in his déposition the delivery 
of the cans as early as October 10, 1910, and interest should there- 
fore be allowed from that date. 

The court finds the issues for the plaintiflf, and assesses its damages 
in the sum of $4,513.98. 
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In re J. V. LINDSLET & 00. 

Pétition of ALEXANDER. 

(District Court, W. D. Mlchlgan, S. D. May, 1910.) 

1. Bankeuptct (§ 140*)— Trust Funds. 

Evidence Jield to sliow that certain cliecks sent by petltioner to tlie 
bankrupts under an automobile agency coutract had written thereon at 
ttie tlme they were sent the words "Deposlted as security," and that such 
words, though authorlzlng the payée to cash the checks, made the pro- 
ceeds a trust fund in the hands of the bankrupts to secure the delivery 
by them to petitloner of certain automobiles contracted for. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. Bankkuptct (§ 140*)— FoLLowiNG Trust Funds— Right to Préférence. 
Petitloner sent to the bankrupts certain checks, the proceeds of which 
created a trust fund to secure the delivery of certain automobiles. The 
checks were deposlted by the bankrupts to the crédit of their gênerai 
bank account, and the proceeds mlngled wlth their funds and used in 
their business some three months or more prlor to the tlme the bank- 
rupts' assets came to the possession of their trustée. Held, that the pro- 
ceeds of the checks were not shown to hâve increased the assets in the 
hands of the trustée, and that petitloner was therefore not entitled to a 
préférence clalm therefor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

In the matter of bankruptcy proceedings of J. V. Lindsley & Co. 
From a referee's order refusing to allow one Alexander a préférence, 
petitloner files a pétition for review. Afïirmed. 

Smith & Lyle, for bankrupt. 
Charles E. Sweet, for trustée. 

DENISON, District Judge. Lindsley & Co. were manufacturing 
automobiles at Dowagiac. Alexander of New Mexico, proposing to 
act as selling agent, ordered two machines at the agreed total price 
of $1,000. On August 18, 1908, he sent to Lindsley & Co. his check 
for $500, and on August 31st his second check for the same amount. 
The machines were never sent, and Alexander canceled the order, and 
demanded the return of his money. This demand remained not com- 
plied with, when, about December 9, 1908, a bankruptcy pétition was 
filed against Lindsley & Co. The schedules later filed showed lia- 
bilities of $26,000 and assets of $9,000. 

Upon the question whether Alexander's two checks were a payment 
in advance for machines to be delivered, or whether they or their pro- 
ceeds constituted a spécial deposit to be held as security for such 
payment when the machines were delivered and accepted, and thus 
became a trust fund, the équitable title to which remained in Alex- 
ander, the référée found against the spécial deposit theory. I think 
the référée excluded évidence fairly entitled to considération, and 
that the whole record leads to the contrary conclusion. Each check 
now bears the mémorandum, "Deposlted as security only." Alexan- 
der testifîes that each check bore this mémorandum when he made it 

*Vor other cases see same topic & 3 numbeb lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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and mailed it to Lindsley, and the cashier of the New Mexico bank, 
upon which the first check was drawn, testifies that when the check 
was paid by his bank, August 29th, the words were there. The évi- 
dence to the contrary consists only of the' statement of the teller of 
the Dowagiac bank which received the checks from Lindsley that he 
does not remember any such mémorandum, and of an opinion stated 
by one witness and by counsel that inspection shows the writing of 
thèse words to be of later date. This recollection and this inspection 
do not justify rejecting the positive évidence of Alexander and the 
Las Vegas cashier. 

Further, Alexander seems to say, though rather indefinitely, that 
by his first letter of August 2 Oth, inclosing the first check, he made 
spécifie requirement that the check was to constitute such a deposit 
for security. He produces no copy of this letter to support his recol- 
lection as to its contents ; but, though the original was certainly re- 
ceived by Lindsley & Co., it was not produced in behalf of the trustée. 
The absence of the copy is no more suspicions than the absence of the 
original. As to the second check, Alexander produces what he testi- 
fies is a copy of the inclosing letter, which again specifically requires 
that the payment shall constitute a depoâit for security. It appears 
that the trustée cannot find the original of this letter among the papers 
of the bankrupt firm, and counsel suggest that no such letter was writ- 
ten, and that the copy bas been fabricated for the purposes of thîs 
case. This suggestion is based on mère suspicion; and such peculiar 
circumstances as there are in connection with its production and ap- 
pearance do not justify a finding of fraud and perjury on the part of 
the claimant. 

The fact that no formai notice in advance of the hearing before the 
référée had been given to the trustée requiring the production of the 
original of thèse two letters should not, I think, exclude secondary 
évidence of their contents where, before the hearing was finished, it 
appeared, as to the second letter, that the trustée had made search and 
could not find the original, and where, as to the first letter, the re- 
ceipt of a letter of that date by the bankrupt was admitted and the 
trustée had fuU opportunity to produce the original if he wished or 
could find it. It is not reasonable to suppose that the checks were 
not to be cashed, otherwise they would be useless for any purpose; 
but it was théir proceeds which was to form a "deposit for security 
only." 

It must therefore be taken as established that the bankrupts on or 
before September 4, 1908, held $1,000 of Alexander's money as a 
spécial deposit or trust fund to secure the delivery by the bankrupts 
to him of the two machines in question. There is no proof of the 
spécial disposition of the proceeds of thèse checks, excepting that each 
was deposited in Lindsley & Co.'s gênerai bank account, mingled with 
the bankrupt's moneys, and then, in the language of the stipulation, 
^'used by them in their business." The proof stops there. I think 
this falls short of establishing the fact that the trust fund increased 
the assets which came into the possession of the bankrupt's trustée, 
with the clearness with which such establishment is required, in order 
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to carry the lien over against the gênerai body of the assets received 
by the bankruptcy trustée. I think, rather, that the facts of this case 
bring it within the rule of Board of Commissioners v. Strawn, 157 
Fed. 49, 84 C. C. A. 553, 15 L. R. A. (N. S.) 1100, decided in 1907 
by the Circuit Court of Appeals of this circuit. This case reviews 
fully the Gonflicting authorities, and distinguishes the two cases of 
Smith V. Mottley (6th Circuit) 17 Am. Bankr. Rep. 863, 150 Fed. 
266, 80 C. C. A. 164, and Smith v. Au Grès (6th Circuit) 17 Am. 
Bankr. Rep. 745, 150 Fed. 257, 80 C. C. A. 145, 9 L,. R. A. (N. S.) 
876, which seem to be the cases chiefly relied upon by claimant, Alex- 
ander, to establish his theory of lien. In the présent case the trust 
fund was mingled and used in a gênerai business three months and 
more before the assets reached the form in which they came to the 
trustée, and it is as probable and more probable that they.had been 
used to pay debts, or refunds, or had been dissipated in expenses, loss- 
es, or paiitners' overdrafts, as that they had purchased, mediately or 
immediately, any of the assets on hand— indeed, the proof is that the 
stock on hand had been purchased after October. 

The order of the référée refusing to allow Alexander any préfér- 
ence is afifirmed. • 



OWSLEY et al. v. YERKES et al. 
(Circuit Court, S. D. New York, jainrary, 1911.) 

INJUNCTION (§ 137*)^PB0CEEDINGS. AT tiAW— Temporaby Injunction. 

Where a suit to restraln proceedings at law, Instituted by a widow to 
conserve and increase her interest in her deceased husband's estate, in- 
volved important and difficult questions, tlie détermination of which was 
doubtful, a prelimiuary injunction pendente lite would not be granted on 
■ affldavits, under the rule that equity will not issue à prelimlnary injunc- 
tion in a doubtful case. 

[Ed. Note. — For other cases, sèe Injunction, Dec. Dlg. § 137.* 
En jolnlng proceedings In sta;te courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90 ; Central Trust Ce. v. Grantham, 27 C. C. A. 
575 ; Copeland v. Bruning, 63 O. G. A. 437.] 

In Equity. Bill by Louis S. Owsley and others against Mary Adé- 
laïde Yerkes and others. On motion for temporary injunction. De- 
nied. 

W. Orison Underwood and Lawrence E. Sexton, for complainants. 
James Russell Soley and Russell H. Robbins, fof défendants. 

COXE, Circuit Judge. The bill asks for relief as follows : 

First. For a temporary injunction enjoining the défendants from in- 
stituting or further prosecutirig any litigation against the estate of 
Charles T. Yerkes or its executor, or directly or indirectly interfering 
with the administration of the estate. 

Second. That the injunction so prayed for be made permanent. 

Third. That the défendants be restrained tempo rarily and perma- 
nently from prosecuting proceedings and suits commenced by Mary 

*For otlisr caaea see same topic & i nvmbeb In Dac. & Àm. Diga. 1907 to date, & R«p'r Indexes 
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Adélaïde Yerkes and others against thèse complainants, Owsley and 
others, in the courts of Illinois and New York. 

Fourth. For damages sustained by the complainants by reason of 
the alleged violation by the défendants of an agreement of settlement 
made November 11, 1909, between the parties. 

In short, the bill proceeds upon the theory that by the said settle- 
ment agreement, and particularly the ninth clause thereof, ail matters 
in dispute between the parties, past and future, were settled, and that 
the défendants hâve, and can hâve, no cause of action against the 
complainants except to enforce the agreement. The ninth clause is as 
follows : 

"Ninth. The wldow shall not directly or indlrectly instltute or prosecute 
any further lltigation against the exécuter or the estate, except that It is 
understood and agreed that this agreement shall not In any way limlt or 
alïect the right of the wldow to instltute or prosecute any action or proceed- 
Ing necessary or proper to enforce this agreement or a decree conflrming 
the same or the terms thereof, or for the purpose of securing any rights 
of hers hereunder, nor shall this agreement in any way limlt or affect the 
rlght of the wldow to assert any rights or clalms whieh she may hâve waived 
lu pnrsuance of this agreement in case of a failure to obtaln the order as 
provlded In paragraph flrst hereof, and she is not otherwlse directly or in- 
dlrectly to interfère Avlth the due and prompt settlement of the estate or to 
take or prosecute any appeals from any order& duly entered by the Probate 
or Surrogate's Court having jurlsdiction of the subjeet matter. The purpose 
of this agreement is to avoid ail further lltigation between the varlous par- 
ties in interest, except as hereln provlded, and to efifect a settlement of dis- 
putes and to insure the co-operation with the exécuter of ail parties in in- 
terest in securing the best results in the settlement of the estate." 

The défendant Mrs. Yerkes has demurred to this bill on the ground 
(1) that it fails to show any ground of équitable relief, and (3) that 
this court has no jurlsdiction of the action. 

The défendants contend that the suits which they hâve commenced 
and the proceedings they hâve taken since the said agreement of settle- 
ment are not only not contrary to its provisions, but are expressly au- 
thorized by the said agreement. They point in confirmation of this 
contention to the foUowing language of the agreement: 

"Except that this agreement shall not In any way limlt or affect the rlght 
of the widow to Instltute or prosecute any action or proceeding necessary or 
proper to enforce this agreement, or a decree conflrming the same or the 
terms thereof, or for the purpose of securing any rights of hers hereunder." 

It is insisted that under this provision, authorizing the widow to 
bring an action for the purpose of securing her rights under the agree- 
ment, she was authorized to bring the actions and proceedings in con- 
troversy, and that they were, and are, necessary in order to conserve 
and increase her interest in the estate. 

The défendants also contend that a bill whose sole or principal ob- 
ject is to obtain relief by injunction restraining proceedings in state 
courts cannot be maintained, such an action being expressly forbidden 
by section 720 of the Revised Statutes (U. S. Comp. St. 1901, p. 581), 
which is as follows : 

"The writ of Injunction shall not be granted by any court of the United 
States to stay proceedings in any court of the state, except in cases in which 
such injunction may be authorized by any law relating to proceedings in 
bankruptcy." 
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Again, it is contended that in no event can this court enj'oin proceed- 
ing in the probate court of Illinois or the ancillary proceedings in the 
Surrogates' Court of New York. It is argued that the proceedings 
taken there by the défendant Mrs. Yerkes are regular and proper, and 
those which any beneficiary has a right to take. In brief, the conten- 
tion of the défendants is that the suits now sought to be enjoined were 
instituted before this action was commenced, and that jurisdiction of 
the questions there involved was taken by the state courts, and that 
this court has no jurisdiction in the premises, but even if it had, it 
would be a grave abuse of its power to exercise it in such circum- 
stances. 

It is a cardinal rule of equity not to issue a preliminary injunction in 
a doubtful case. If a fair doubt exists as to the propriety of the in- 
runction it should not issue in limine, but should await a final hearing. 
For obvions reasons I refrain from expressing an opinion upon the 
many important and difficult questions argued on this motion. Indeed, 
the propriety of a définitive décision at this stage of the proceedings 
may well be questioned. It is enough that upon almost every question 
mooted there is doubt sufiiciently grave to justify a refusai of the in- 
junction. 

Every question presented by this bill can be argued and decided in 
an orderly manner in the actions and proceedings now pending. If 
the complainants are correct in their contention that the défendants 
hâve no rights or are barred from asserting them, there should be 
little difficulty in impressing this view upon the courts whose duty it 
is to hear and décide in the pending actions and proceedings. If, on 
the contrary, the défendants hâve substantial rights which are being 
jeopardized or destroyed by the complainants' conduct, it would be a 
grave injustice to smother and destroy them by a summary injunction. 
If the défendants be right in their contention, it may resuit in the re- 
covery of large sùms of money for the benefit of the estate. I do not 
wish to be understood as asserting that they are right; it is enough 
that I am not now prepared to say that they are clearly wrong. 

I cannot resist the conclusion that an attempt to put an end by in- 
junction to ail the défendants' proceedings would be an unwarrantable 
use of the writ. 

The motion is denied. 
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FBLLMAN v. EOYAL INS. CO. 

(Circuit Court of Appeals, Flfth Circuit February 21, 1911.Ï 

No. 2,00.3. 

1. Appeal and Ereor (§ 267*) — Judgment— Exceptions. 

The sulng eut of a writ of error to revIew a judgment is a sufflcient 
exception to the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. | 267.*] 

2. Appeal and Error (§ 859*) — Writ or Briîor— Revtew— Eecord. 

A writ of error brings before the appellate court for review the record 
of the case, the pleadlngs, the judgment, bill of exceptions, and any agreed 
etatement of facts. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. § 3445 ; 
Dec. Dig. § 859.*] 

3. Appeal and Eerob (§ 849*) — Writ of Erbor— Record. 

Where a case at law Is tried before the court a jury belng walved, 
there must be either a statement of facts by the parties or a flndlng of 
facts by the court, statmg the ultimate facts and presenting questions of 
law only, or the appellate court on a writ of error cannot review the case 
on the nierits. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3363- 
3365; Dec. Dig. § 849.*] 

4. Appeal and Ebror (§ 850*) — Record— Agbeed Statement or Facts. 

Where, in an action on an award pursuant to a lire policy imposlng a 
sBort limitation within whlch to sue on the policy, which had expired be- 
fore the commencement of the action, Insurer, which had admitted Ua- 
bîlity on the award and had tendered the aniount thereof, which was re- 
jeeted by insured, relied on limitations and estoppel, an agreed statement 
of facts, submitted before judgment, whlch recited the tender of the 
amount due under the report of the appraisers and umpire and the re- 
fusai to receive the same, stated ultimate facts sufflcient under the Issues. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. S 850. *J 

Shelby, Circuit Judge, dissentlng. 

On pétition for rehearing. Denied. 
For former opinion, see 184 Fed. 577. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. The eîaborate and well-considered opinion of 
Judge McCormick (184 Fed. 577) fully disposes of this case on the 
real question at issue between the parties, and we find nothing in the 
pétition for a rehearing to aiïect the correctness of the same. To 
the objection that the case was not before us on the merits, because 
the record shows no exception to the judgment, nor any formai bill 
of exceptions, we deem it propcr to give some considération. 

[1] The judgment below appears to hâve been on ail the merits 
the case had and was final. The suing out of a writ of error is a 
sufficient exception to a judgment. 

[2] The writ of error brings before the appellate court the record 
of the case for review, the pleadings, the judgment, bills of excep- 
tion, as also any agreed statement of facts. See Baltimore & Poto- 

•For other cases see same toplc & { niJmbbb In Dec. & Am. DIgs, 1907 to date, & Rep'r Indexes 
183 F.— 44 
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mac R. Co. v. Trustées, 91 U. S. 127, 130, 23 L. Ed. 260; England v. 
Gebhart, 112 U. S. 502, 505, 5 Sup. Ct. 287, 28 L- Ed. 811. 

[3] Where, in a case at law, a trial by jury is waived, and the case 
tried and judgment rendered by the court, there must be either a 
statement of facts by the parties, or a finding of facts by the court, 
analogous to a spécial verdict, and stating the ultimate facts, pre- 
senting questions of law only, in order for the appellate court to re- 
view the case upon the merits. See Raimond v. Terrebonne Parish, 
132 U. S. 192, 10 Sup. Ct. 57, 33 E. Ed. 309; Glenn v. Fant, 134 U. 
S. 398, 10 Sup. Ct. 583, 33 L. Ed. 969; Lloyd v. McWiUiams, 137 U. 
S. 576, 11 Sup. Ct. 173, 34 L. Ed. 788; British Queen Mining Co. v. 
Baker, 139 U. S. 222, U Sup. Ct. 523, 35 E. Ed. 147; Moller v. 
United States, 57 Fed. 495, 6 C. C. A. 459. 

In Worthington v. Mason, 101 U. S. 152, 25 L. Ed. 848, and again 
in New York, etc., Railroad Co. v. Madison, 123 U. S. 527, 8 Sup. 
Ct. 247 (31 L. Ed. 258), the Suprême Court declared: 

"As we understand the principles on whieh judgments hère are reviewed 
by writ of error, that error must appear by some ruling on the pleadings, 
or oh a state of facts presented to tlils court. Those facts apart from the 
pleadings can only be shown hère by a spécial verdict, an agreed statement 
duly signed and suhmitted to the court heloio, or by bill of exceptions." 

It thus distinctly recognized that an agreed statement of facts is a 
part of the record for the purpose of reviewal. 

In the présent casé the record shows an agreed statement of facts 
duly sUbmitted to the court below before judgment, by the note of 
évidence jointly ofïered by both parties as foUows : 

"On trial of plea of prescription and estoppel plaintifC ofCers: 

"(1) Policy of Insurance of London & Laneashire Insurance Company of 
Llverpool, No. 3666390, sued on in thls case. 

"(2) Interrogatories on facts and articles and défendants answers thereto 
In this case. 

"(2a) T-.ease of the premlses assured. 

"(3) Records in this court No. 12,990 and 12,901, styled 'Mrs. Anna Drey- 
fous, Wldow of Fellman, v. Royal Insurance Co. of Liverpool' and 'Same 
V. Liondon & Laneashire Fire Ins. Co. of Llverpool,' and particularly Com- 
plainanfs Exhlblt C in said record No. 12,990, styled 'agreement for submls- 
sioD, to appralsement' and 'awar'd.' 

"(4) It is submitted by the parties that, whlle the agreement for 'submis- 
sion to appralsement,' and styled 'award,' aboyé ref erred to as Exhibit C, 
does not by its terms include policy No. 3666390, set up in the pétition in 
thls case, yet it was verbally agreed between the parties to this case that 
the appraisers and the umplre should conslder and pass on the time neces- 
sàry to rebuild, and that their finding should fix the number of days neces- 
sary to rebuild, to be used In flxlng the amount of the loss under said policy 
No. 3666390. 

"(5) Défendant makes same offerings as above. 

"[Slgned] Farrar, Jonas & Kruttschnltt, 
"Saunders & Gurley, 

"Attorneys for Plalntift. 
"Clegg & Quintero, 

, "Attorneys for Défendant." 

Supplemented by the agreed statement of facts filed on May 31, 
1907, the day of hearing case, as follows: 

"The following additlonal statement of fact is agreed to between the plaln- 
tiff and the défendant, to make part of the statement of fàcts to be used by 
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the court In considerlng and deciding this cause on the plea of prescription 
flled by the défendant, and lieretofore, by agreement, submitted to the court, 
and now under advisement by the court, to wit: 

"That on the 14tà day of August, 1901, Messrs. Koss & Cooke, représenta- 
tives of the Royal Insurance Company, the London & Lanciishire Fire In- 
surance Company, and the Lancashire Fire Insurance Company, made to 
the counsel of the plaintiff a tender of what they clalmed as due mider the 
policies held by the plaintiff! in ail three of said conipanles, covering the loss 
on the building and tha loss on the rent, the amount Of the tender for the 
rent being the sum of two thousand three hundred and éleven i2/jj;„ dollars 
($2,311.12); said companies claiming that the amount tendered was thé 
amount due, as per the report of the appraisers and umpire heretofore offered 
in évidence In this cause, and that the counsel of the défendant declined to 
reeeive the amount thereof tendered, but agreed with the parties making the 
tender,', although made by draft, that it should be considered as if made in 
lavrful money of the United States, with ail due form of law. 

"[Signed] Farrar, Jouas & Kruttschnitt, 

"Attorneys for Plaintiff. 
«Hall & Monroe, 

"Attorneys for Plaintiff. 
"Clegg & Quintero, 

"Attorneys for Défendant." 

[4] This last agreed statement of facts is not subject to the criti- 
cism in Raimond v. Terrebonne Parish and Glenn v. Fant, supra. 
Ail the facts agreed to are ultimate facts, not in any way involved, 
restricted, or limited by agreement or conclusions of law. By itself 
this agreed additional statement of facts in this case would be suffi- 
cient under the issue made by the pleadings and submitted to the court, 
because the ultimate facts therein stated and agreed to are conclusive 
of the case. 

In Maloney v. Adsit, 175 U. S. 281, 20 Sup. Ct. 115, 44 L. Ed. 163, 
the question was whether the parties could by agreement settle a 
good bill of exceptions. Hère the question is whether the parties can 
make an agreed statement of facts a part of the record before the 
judge — a jury being waived — passes upon and décides the issue in- 
volved. 

The bill of exceptions involves judicial action. The agreed state- 
ment is a judicial admission, of the same conclusiveness as if incor- 
porated in both pétition and answer. 

The pétition for rehearing is denied. 

SHELBY, Circuit Judge (dissenting). I think the rehearing should 
be granted. The judgment of the Circuit Court does not refer to the 
"additional statement of fact," nor does the record show when it was 
written, or that it was filed in the lower court, either before or after 
the judgment was entered. The judgment refers to a note of évi- 
dence, which includes many documents and an "agreement for sub- 
mission to arbitration" ; but there is no référence to the "additional 
statement of fact" as having been submitted to the court, either before 
or after judgment. If we assume that the paper was on file in the 
court below, it is no part of the record, unless in some way identified 
by or called to the attention of the lower court. England v. Geb- 
hardt, 112 U. S. 502, 5 Sup. Ct. 287, 28 L. Ed. 811. The judgment 
shows that it was entered "after hearing évidence"; but it does not 
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appear what évidence was heard. The "addîtional statement of fact" 
does not show the ultimate facts proved by the documents that were 
before the court, as shown by the judgment, nor does it show what 
was proved by the évidence referred to by the trial judge. On its 
face it purports to be a mère addition to facts, not ail the ultimate 
facts. It seems to me, fherefore, that if it were shown to hâve been 
before the trial court before judgment, or approved by that court after 
judgment, it would not hâve been sufficient. 

Thè majority of this court must hâve gone beyond this "addîtional 
statement" to hâve reached its conclusion, for a judgment on the mer- 
its has been entered. If the case had been tried alone on the "addî- 
tional statement," and the trial court had found against the plea of 
prescription, the défendant company would hâve been permitted to 
plead again to the merits. Lang v. Kimball, 15 La. 200; Bijou Com- 
pany v. Lehmann, 118 La. 956, 43 South. 632. But this court, revers- 
ing the judgment which sustained the plea of prescription, rendered 
judgment final against the défendant company without giving it an 
opportunity to plead over, contrary to State ex rel. Negrotto v. 
Judges, 45 La. Ann. 1437, 14 South. 419. The entry of final judg- 
ment shows, however, that the majority examined the case on its 
merits beyond the facts set out in the "additional statement of fact," 
and holds that, not only the défense of prescription is not good, but 
that the facts are such that no good défense could be made ; and this 
is donc without a finding of facts, a bill of exceptions, or an agree- 
ment showing the ultimate facts deduced from the documents and 
other évidence submitted to the court. 

The award does not authorize the refusai to let the défendant plead 
over, for the award relates only to values. 



JAMES V. HAVEN & CLEMENT. 
(Circuit Court of Appeals, Fifth Circuit. March 21, 1911.) 

No. 2,058. 

1. Gaming (§ 49*) — AVagebing Conteacts— Puechases and Sales on Ex- 

change — Evidence. 

In au action by brolvers against a eustomer tx) recover advances made 
on account of purcliases and sales of cott-on ou tlie New York Ootton Ex- 
change for future delivery, the rules of the exchange imposing obliga- 
tions on the parties to deliver and receive actual cotton on such contracts 
are not conclusive that the purchases aud sales in question were not void 
as wagering contracts, as between the parties to the suit, where such 
rules also permitted the contracts to be "ruug out" or settled by setting 
oft" one against auother, but tlie rules are niaterlal only as throwing 
light on the actual understanding and agreement between brokers aud 
eustomer with respect to the nature of the transactions. 

[Ed. Note. — For other cases, see Gaming, Dec. Dig. § 49.*] 

2. Gaming (§ 50*) — Wagebinq Coktracts — Action — Instructions. 

In an action by brokers against a eustomer to recover for advances, 
where the défense was that the advances were made on contracts for 
the purchase and sale of cotton for future delivery on margln, with the 

•For other cases see same toplc & S humebk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 



JAMES V. HAVEN & CLEMENT 693 

understanding between phiintiffs and défendant tliat they were purely 
spéculative, and that no aetnal sales or pureliases were intended or tnade, 
and there was évidence in support of sucli défense, it was error to re- 
fuse instructions tliat such eontracts, if prcved to be of sucli cliaracter, 
were void, and pUiintiffs coukl net recover tbereon. 

[Ed. Note. — For other cases, see Gaming, Dec. Dig. § 50.*] 

3. CoNTRACTS (*; 140*) — CoKsiDEKATioN— Promise to Pay Illégal Demand. 

A promise to pay a deniand arislng ont of a wagering contract whicb 
is illégal is not binding. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 713, 718 ; 
Dec. Dig. § 140.*] 

4. Gaming (§ 50*) — Wagebing Contracts— Action — Instructions. 

In an action in Georgia by brokers against a custonier to recover ad- 
vances niade on purchases and sales of cotton on the New York Cottou 
Exchange, where the défense was that the transactions were wagering 
contracts and so understood by the parties, and there was substantial 
évidence tendlng to support such défense, it was the duty of the court 
to charge the .lury fully on such Issue defining wagering contracts, and 
calling their attention to Oiv. Code Ga. 1895, § 3668, which déclares such 
contracts against public pollcy, and not enforceable. 

[Ed. Note. — For other cases, see Gaming, Dec. Dig. § 50.* 
Sales or purchases under agreements for settlement of différences be- 
tween contract price and market price as wagering contracts, see note 
to Ware v. Pearsons, 98 O. C. A. 368.] 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

Action at law by Haven & Clément against D. W. James. Judg- 
ment for plaintiff (172 Fed. 250), and défendant brings error. Re- 
versed. 

Victor Lamar Smith and Alex. W. Smith, for plaintiff in error. 
H. N. Randolph and Spencer R. Atkinson, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

FARDEE, Circuit Judge. In substance and effect this suit is one 
brought to recover spécifie sums of money paid out by the plaintiffs, 
Haven & Clément, as agents and brokers for the défendant, James, 
in purchasing and selling cotton futures; and the défense is that ail 
the transactions for which plaintiffs paid out money were by inten- 
tion and understanding of the parties, and in fact, gambling transac- 
tions ; that is to say, only wagers depending upon the fluctuations of 
futures and the variations of the prices thereof upon the New York 
Cotton Exchange, with the understanding and intent of both parties 
that ail such wagers should be lost or won according to such fluctu- 
ations in the price of futures in the New York Cotton Exchange, 
and, incidental to such défense, that ail transactions in the New York 
Cotton Exchange for the purchase and sale of cotton for future de- 
livery were under the technical rules of the Exchange providing for 
"ringing out"' and substituting contracts by the brokers without the 
knowledge of principals, and in the delays and technical notices and 
other formalities thrown in the way of any actual delivery, were, in 
fact, wagering transactions. 

♦For other cases see same toplc & § number in Dec. St. Am. Digs. 1907 to date, & Rep'r Indexes 
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As to this incidental défense, we notice that, under the évidence 
admitted on the trial of the case (ail of which is found in the tran- 
script), the particular transactions wherein Haven & Clément claim 
that they purchased and sold cotton futures for the account of James 
for which they paid out moneys and now ask judgment were under 
the rules of the Exchange and otherwise so "rung out," substituted,. 
arranged, and settled that the iuterests of no other or third parties 
are involved; and the validity of the transactions must stand or fall 
according to the actual agreements and intentions of the parties to 
this suit withont référence to the character and manner of the busi- 
ness carried on in the New York Cotton Exchange further than it is 
usefùl in throwing light upon the actual understanding and agreements 
between Haven & Clément on the one side and James on the other. 

Under this view of the issues of the case, we do not find it neces- 
sary to particularly consider the first six assignments of error, which 
complain of prejudicial ruHngs on the pleadings, as by the pleadings 
neither party seems to hâve been at ail restricted or limited in the 
introduction of évidence. 

Nor do we find it necessary to consider assignments of error sev- 
enth to sixteenth, inclusive, because they relate to the admission and 
rejection of évidence in relation to the rules of the New York Cotton 
Exchange and the transactions thereunder which throw no particular 
light on the main issue in the case, and réversible error cannot be 
predicated thereon. 

The seventeenth assignment complains of the refusai to permit 
James to answer this question, "What was your intention with réf- 
érence to the delivery or the receipt of any actual cotton?" counsel 
at the time inf orming the court that : 

"The witness would swear in answer to sald question that he had no in- 
tention whatever of deliverlng or receiving any cotton under any contract 
between hlniself and plaintiffs, but that he was playing the eotton market 
on margins purely, and that he so advised the agents of the plaintiffs vvho 
solicited and procured the business for the plaintiffs." 

If there be any error in this ruling, it is cured by the fact that the 
évidence sought by the question was theiretofore admitted to the fuU 
extent by the same witness and without objection. 

The eighteenth assignment of error has Httle merit, and, besides 
the particular statement admitted, was otherwise substantially testi- 
fied to by the same witness. 

The bill of exceptions shows that prior to the charge of the court 
counsel for the défendant requested the court to give the jury the 
following instruction, to wit: 

"I charge you that speculating or wagerlug contraets are void, and a 
broker or commission merchant cannot recover for advancement made ou ac- 
count of customer on account of such contraets. If there was no Intention of 
buylng or selilng cotton, but the contract was only spéculative in the présent 
case, there can be no recovery," 

— and that the court declined to give the said request to the jury. 
Also, that counsel for the défendant requested the court to charge the 
jury as follows: 
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"I charge you further, gentlemen, tliat no rights can arlse In faror of ei- 
ther party tô a eontract of agency where the agency was ereated for an il- 
légal purpose. If the plaintlflCs and défendant contracted one with the other 
and the purpose of the eontract was to play tlie market In cotton futures, 
the agency was illégal, and neither party would hâve the right to sue the 
other for losses or profits growing out of such agency," 

— which also was refused. 

In each the trial judge certifies that "the same is not covered by 
any portion of the charge to the jury." 

Thèse specially requested charges seem to be Sound in law, and 
their application to the case in hand is beyond question. They cer- 
tainly were not in unambiguous terms given to the jury, and it seems 
with the mass of évidence in the case, mainly devoted to the collatéral, 
but not controlling, issue, involving the character of the rules and 
proceedings of the New York Cotton Exchange, thèse or similar dis- 
tinct instructions bearing on the main issue in the case should bave 
been given to the jury. The bill of exceptions also shows that prior 
to the charge the counsel for the défendant requested the court to 
give the jury the fpllowing instructions, to wit: 

"I charge you, further, that, where a claim is based upon an immoral, il- 
légal, or wagering eontract, it cannot become the basis of a recovery in a 
court of law. Such eontracts are outlawed," 

— which the court declined tô give, and the judge certifies the same is 
not covered by any portion of the spécial charge to the jury. 

Counsel for the défendant in error contend that this requested 
charge is defective in not pointing out that an illégal wagering eontract 
must be mutual, and that, notwithstanding the judge's certificate to 
the contrary, the substance of it is covered by the judge's charge on 
the subject. This contention is so far well-founded that réversible 
error cannot be predicated upon the ruling. The requested charge is, 
however, significant, in that it again calls the trial judge's attention 
to the real issue in the case. 

The bill of exceptions further shows that prior to the charge of 
the court counsel for the défendant requested the court in writing to 
charge the jury as follows : 

"I charge you further, gentlemen, th.it, even if It should be true that the 
défendant promi.sed to pay this chiim, yet if the clalm arose by reason of a 
wagering, Illégal, or immoral eontract, the promise of payment would not 
be binding." 

The défense vt'as that the transactions insisted upon by the plain- 
tiffs as entitling them to recover were wagering and illégal. The 
plaintiffs adduced évidence tending to show a, promise on the part of 
défendant to pay the amount claimed. 

The instruction seems to be good in law, and, as it was applicable 
to the case, we are of opinion that it was prejudicial error to refuse 
it because, imder the case as presented by the transcript, we cannot 
say that the évidence given of the defendant's promise to pay was 
not a controlling factor with the jury in reaching the verdict ren- 
dered. 
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The twenty-f ourth assignment of error is as f ollows : 

"Because, as défendant Insists, the court erred In falUng to charge the Jury 
as he dùrlng the trial stated he wotild, that no cotton was delivered under 
the 'eontracts' relied on by plaintlffs, this belng the meaning of the court 
when he made the following announcement: 'I shall Instruct the jury that 
no cotton passed between them on the dates.' No such charge was given, nor 
any charge slmilar thereto. No opportunity was given the defendant's coun- 
sel, by the court, to except to the charge as given, on account of same not 
contalnlng the matter above set forth. Defendant's counsel, at the conclusion 
of the court's charge, and before the jury retired, made an effort to except 
thereto on this and the other grounds stated, stating, 'We désire to except' — 
but at that point the court Interrupted the counsel by rising and leaviug the 
bench and saying, 'I am not golng to give any of the requests on either side. 
You ean each hâve exceptions,' and Immediately leaving the courtroom ; while 
at the same time the jury was taken out and counsel left alone in the court- 
room. Such charge should hâve been given, and was pertinent and légal, the 
undlsputed évidence supportlng the same." 

This assignment and the other following assignments in the case 
relating to exceptions to the charge of the court as given and to re- 
fusais to charge as requested, although acquiesced in by counsel as 
based upon actual rulings of the court below, are not predicated upon 
matters appearing of record, not being shown by bill of exceptions 
allowed and signed by the trial judge ; and, of course, under well- 
iettled principles, none of them are within the cognizance of this 
court on this writ of error. 

The charge of the trial judge is before us because it is incorporated 
in the bill of exceptions duly allowed and signed. As heretofore 
pointed out in discûssing the pleadings, and also in considering the 
nineteenth, twentieth, twenty-first, and twenty-third assignments of 
error, the controlling issue in the case was whether or not the amounts 
sued for by the plaintiffs below were for moneys advanced at the re- 
quest and for the benefit of the défendant on wagering eontracts. The 
transcript shows that there was évidence offered and admitted tend- 
ing to show that they were illégal wagering eontracts within the knowl- 
edge and intent of both parties, and also that there was a large mass 
of ail kinds of evidçnce bearing upon the collatéral issue in respect to 
the character of dealings upon the New York Cotton Exchange, and 
some bearing on other minor issues. Under thèse circumstances, and 
to the end that the jury might correctly apply the évidence, it was in- 
cumbent upon the trial judge to clearly and specifically instruct the 
jury on the law bearing on the main and controlling issue. The charge 
thereon was as f ollows : 

"It is next claimed by the défendant that the évidence shows that Mr. 
James and the plaintifC's représentative, Mr. Tate, had an express understand- 
ing that this arrangement made by Mr. James with the plaintlff firm was a 
mère wagering arrangement, and that both parties so understood it. If what 
he says about that — he told you about that on the stand^ — that there was to 
be no delivery of cotton, that Is, it was simply taklng — I do not remember 
the exact expression he used, a 'flier,' or something like that, but you wlU 
remember what he said, and that Mr. Tate so understood, that he told Mr. 
Tate that. And you heard what Mr. Tate said. He denied it If there was 
an agreeinent made between Mr. Tate, and Mr. James and if Mr. Tate was 
to do the business as he described it, and if he had axithority to make thi» 
sort of an agreement, of course, thèse eontracts would fail and could not be 
enforced at alL ït the arrangement Tate had with James was that it wa» 
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to be a mère wagering coiitract, and no delivery conteniplated at ail, the coii- 
tracts could not be sustained. That is for you to say. But my understaud- 
ing of Mr. James was upon the liue indicated by me heretofore that Mr. 
James wanted Mr. Tate to understand that: 'This tbing I am to do with you 
bas nothing to do with my business at Blakely. It is entirely separate and 
distinct.' Of course, be may bave intended it differently, but tbat is tbe im- 
pression I got. If you understood it differently, and if you believe tbey had 
the understanding hère claimed by the défendant and bis counsel, it would 
render thèse contraets invalid." 

It is contended that this is involved and argumentative, and does 
not sufficiently point ont the importance of the issue presented, al- 
though it is admitted that its real meaning is that, if the jury found 
that the arrangement between the parties was understood by both of 
them to be a mère "wagering" contract, plaintiffs could not recover. 
Certain it is that the charge does not refer to section 3668 of the Code 
of 1895 of Georgia, which controls in suits in that state on wagering 
contraets, and déclares such contracta to be against the pohcy of the 
law and not to be enforced, nor does it otherwise advise the jury as 
to what are wagering contraets and the public policy relating thereto. 
The charge deals with the issue as though there was no other évidence 
thereon than that found in the conversations between Tate, the plain- 
tiff's agent, and the défendant, James, while the bill of exceptions 
shows the course of dealing between the parties which throws much 
light on the subject, and shows other pointed facts and circumstances 
directly bearing on the issue and tending to show mutuality in the un- 
derstanding that no actual delivery of cotton was contemplated. 

Of necessity we hâve been compelled to read much of the évidence 
which includes many telegrams and letters passing between the par- 
ties, and we cannot resist the conclusion that from James' alleged 
notice to the agent Tate, and his telegrams and letters to the plaintiffs, 
and the course of dealing pursued by the parties and other matters 
shown, the jury might well hâve found that James did not contemplate 
actual delivery of any cotton on the future contraets bought or sold 
for him by the plaintiffs, and only intended wagering or gambling on 
the fluctuations of priées of cotton futures, expecting to settle by the 
receipt or payment of différences, and that the plaintiffs were well ad- 
vised thereof and well understood that in buying and selling for James' 
account no delivery was to be made or expected to be made, even if 
third parties should become interested in the future contraets entered 
into by them on James' account. 

Taking this view of the évidence, we are of opinion that the trial 
judge should hâve advised the jury in spécifie terms as to the public 
policy denying recovery on wagering contraets, defining the same, and 
also as to the right of recovery where parties willingly advance mon- 
eys to pay such contraets, and that on his failure to do so, coupled 
with his refusai of spécial charges hereinbefore considered, such ré- 
versible error supervened that a new trial should be granted. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded, with instructions to award a new trial. 
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NORTH AMERICAN DRBDGING OO. v. PACIFIC MAIL S. S. CO.t 
(Circuit Court of Appeals, Ninth Circuit February 27, 1911.) 

1. Navigable Watebs (§ 26*) — Obstruction— Injury to Vessel— Evidence. 

Evidence considered, and held to sustain the allégation of a libelaut 
that a wîre cable by wliich one of the propeller tubes of its stearuship 
was fouled In the liarbor of Honolulu Was left there, attached to tbe an- 
chor Chain of a buoy, by a dredging vessel of claimant which was em- 
ployed in the harbor and using such cables as a part of ber equipment. 

[Ed. Note. — For other cases, see Navigable Waters, Dec. Dig. § 26.*] 

2. Navigable Watebs (i 22*)— Maritime Toets— Neglisekce Causinq In- 

JUBY TO Vessel. 

To place or negligently leave a wire cable attached to the anchor chain 
of a buoy In a harbor under water, vyhere it is liable to cause injury to 
vessels using the harbor, is négligence, and constitutes a maritime tort, 
which subjects the wrongdoer to légal liability for the direct consé- 
quences of an Injury resulting therefrom. 

[Ed. Note.— For other cases, see Navigable Waters, Cent Dig. § 132 ; 
Dec. Dig. i 22.*] 

3. Maritime Liens (§ 3*) — Liens fob Tobts— Vessels Liable— Dredge. 

A floatlng dredge, capable of carrying her oven machinery and impie- 
ments and working crew, when employed as an aid to commerce in deep- 
ening navigable channels and harbors, Is subject to the maritime law and 
to a maritime lien for a tortious injury to another vessel caused by nég- 
ligence of those controlling her opérations. 
[Ed. Note. — For other cases, see Maritime Liens, Dec. Dig. § 3.* 
Maritime liens for torts, see note to The Anaces, 34 C C. A. 565.] 

4. Navigable Watebs (§ 26*) — Obstruction— Liability of Vessel for Mabi- 

time tobt— extbnt of liability. 

When libelant's steamship Siberia was In the harbor of Honolulu on 
a voyage to Japan, one of her propellers became fouled by a wire cable 
negligently left attached to the anchor chaln of a buoy by claimant's 
dredge. The cable was wound around the propeller tube, but, after cut- 
ting loose the anchor chain, the Siberia proceeded to Yokohama without 
waitTng to remove the cable, with the resuit that quite a serious injury 
was done to the propeller and surrounding parts, which could hâve been 
avoided by a delay of two or three days at Honolulu. lleld, that the 
dredge was not liable for such indirect and avoidable injury, and that 
libelant was entitled to recover only the reasonable expense of having the 
cable removed there, together with demurrage for the time which would 
bave been requlred. 

[Ed. Note. — For other cases, see Navigable Waters, Dec. Dig. § 26.*] 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. 

Suit in admiralty by the Pacific Mail Steamship Comgany, as owner 
of the steamship Siberia, against the steam dredge Pacific, the North 
American Dredging Company, claimant. Decree for libelant, and 
claimant appeals. Modified and affirmed. 

The appellant is a corporation carrying on extensive opérations In deepen- 
ing and improving waterways and harbors by dredging, using for that pur- 
pose dredging vessels capable of carrying their own apparatus afloat from 
place to place. It has appealed thls case, asking for a revlew by this court 
of a décision and decree awarding damages to the libelant In a suit in rem 
commenced and prosecuted against the Pacific, one of the appellant's dredg- 
ing vessels. The important facts and clrcumstances affecting the rights of the 

*For other casea eee Eame topic & % numb£b in Dec. & Am. Dlgs. 1907 to dste, & Rep'r Index-M 
t Rehearing denled May 1, 1911. 
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parties to the litigation, other than jurisdlctional facts and formai matters, 
are as foUows: 

In the progress of a voyage from San Francisco to Oriental ports, via Hono- 
lulu, on the lOth day of November, 1905, the libelant's steamship Siberla got 
into trouble in the harbor of Honolulu by picking up from the bottom of the 
harbor and wlnding around her starboard propeller tube a wire cable and 
the anchor chain of a buoy to which the cable was attached. The Siberla Is 
a large steamship of about 12,000 tons burden equipped for carrying passen- 
gers and freight and havlng a draft at her after end of a fraction more than 
28 feet. At the time of the accident she was manœuvering, with the assist- 
ance of a steam tug, to get ont of the inner harbor of Honolulu, and was only 
a few hundred feet distant from the wharf which she was leaving. Wlth her 
starboard propeller fouled by the cable and chain, she proceeded out of the 
inner harbor to an anchorage in the open roadstead, dragging the buoy with 
her. A diver was sent for, who arrived about 7 p. m., and worked several 
hours during the night lu making an examination to aacertain the nature and 
extent of the damages done, and to liberate the vessel from the cllnging cable 
and chain. After the chain had been detached, it was ascertained that the 
cable was tightly wound around the tube, so that it could not be removed 
without staging to stand upon while worklng, and means for applying force 
to unwind or eut it As the information obtained by the diver and commu- 
nlcated to the officers of the shlp indleatéd that no serions damage had been 
done, and the opinion of the diver belng that continuance of the voyage would 
not be attended vrith spécial danger, the captain declded to go ahead, and the 
shlp did proceed to Yokohama, carrying the cable wrapjjed hard around the 
tube wlth two loose ends tbereof free to' vlbrate. and protruding far enough 
to strlke the propeller blades. The vibrating ends ref erred to were produced 
by cuttlng a bight of the cable to release the anchor chain. Before that was 
done the only ends of the cable were in the interior of the coil as it was 
-wrapped around the tube. Being in that condition, the cable could not be re- 
moved by the diver without detaining the ship for one day or longer. At 
Yokohama another diver was employed who removed the cable, and the ship 
then returned to San Francisco, where she was docked and her injuries re- 
paired. It was found that fragments of wire had been forced iuto the shaft 
bearlngs doing injury which necessitated removal of the propeller and with- 
drawal of the shaft and replacing part of the bearings with new materlal. 
The edges of the propeller blades were notched and the nuts securing them to 
the hub were injured. The total amount claimed by the libelant as damages, 
Including demurrage for détention of the shlp and expenditures for repairs, 
work done by the divers at Honolulu and Yokohama, and an alleged marine 
survey at San Francisco, approximate $25,000. By its decree the District 
Court divided the responsibility and the damages as to some of the items and 
reduced the libelant's claim as to other items, thereby reduciug the total sum 
awarded to the libelant to $20,859.75. 

Nathan H. Frank and Irving H. Frank, for appellant. 
E. B. McClanahan and S. H. Derby, for appellee. 

Before ROSS and MORROW, Circuit Judges, and HANFORD, 
District Judge. 

HANFORD, District Judge (after stating the facts as above). Re- 
sponsibility for the mishap is by the hbel charged to the Pacific on 
the assumed ground that the wire cable which was the implement of 
mischief belonged to her, and that it was negligently left attached to 
the anchor chain of the buoy, after it had been used in the opér- 
ation of dredging the harbor of Honolulu. By its answer and through- 
out the litigation, the appellant has strenuously contended that the 
cable was not part of the Pacific's equipment, and by disclaiming own- 
ership of the line has sought to repel the charge. The évidence, how- 
ever, to sustain it is ample and convincing. The most important oî 



700 185 FEDERAL REPORTER 

the evidentiary facts established by admissions of tlie pleadings and 
the testimony are the foUowing: 

(1) At the time of the occurrence the appellant under a contract 
with the government of the United States was improving the harbor 
of Honolulu by dredging, using for that purpose the dredger called 
the Pacific, and on the 5th and 6th days of November, 1905, the 
dredger was working in the vicinity where the cable was picked np 
by the Siberia, and, in operating, wire cables in size and gênerai ap- 
pearance, similar to the one which caused the mishap, were used to 
place her and hold her in the varying positions required for dredging. 
Such â cable was attached to the anchor chain of the identical buoy 
ref erred to by dropping a loop over it for the purpose of using the 
buoy's anchor as a stationary object to heave upon, and td hold the 
dredger in position while working. 

(2) The anchor chain which fouled the Siberia's propeller was in- 
crusted with coral and barnacles, and the cable would hâve been so 
incrusted with a marine growth, or rusted, if it had been for a con- 
sidérable time submerged in the harbor of Honolulu. It was not so, 
but appeared to be new, indicating that it had been recently dropped. 

(3) Previous to making use of the buoy ref erred to, one of the 
Pacific's wire cables was connected to the anchor chain of another 
buoy in the harbor and a section of it connected to the chain had been 
disconnected from the dredger and left submerged. That cable was, 
after the mishap to the Siberia, taken up and examined by a number 
of persons who testified as witnesses in this case, and it was found 
that the loop which engaged the chain was made by bending it and 
uniting the end to the body of it by means of a shackle and clamps 
similar to a shackle and clamps found enmeshed in the coil of the 
cable which enwrapped the Siberia's stem tube. After it had been 
examined by the witnesses who testified concerning it, that section of 
the cable with its attachments was reclaimed by those in charge of 
the opérations of the Pacific. 

(4) Both of the buoys referred to were provided with rings for con- 
venience in attaching mooring lines. 

The foregoing undisputed facts corroborate and confirm the posi- 
tive testimony given by the captain of the Pacific, to the eiïect that, 
when his vessel was disconnected from the buoy which was involved 
in the mishap to the Siberia, a section of the cable was left attached to 
it. In order to properly estimate the force of the positive testimony in 
favor of the libelant, considération should be given to the absence of 
testimony, to be expected, if the pennant which caused harm to the 
Siberia were not the identical pennant made use of in the opérations 
of the Pacific in the manner above described, and it is to be noted that 
not a scintilla of évidence was introduced or ofïered tending to in- 
culpate any vessel or craf t or party other than the Pacific and her 
crew. This is one of the important circumstances, because it is a mat- 
ter of common and gênerai knowledge that a wire cable is valuable 
and difiîcult to handle and not a thing likely to be intentionally placed 
as this one was, connected to the anchor chain of a buoy and then 
abandoned. For another vessel to hâve left the cable so placed with- 
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out having been obseirved by persons who would hâve been called as 
witnesses is so improbable as to be unbelievable. 

The évidence for the défense consists mainly of the testimony of 
the mate of the Pacific, who superintended the opération of placing 
the cable to engage the buoy's chain, and one other mernber of the 
crew of the Pacific who assisted him in perf orming that task. The 
important part of the mate's testimony is to the efïect that he person- 
ally, with the assistance of others of the crew, took up ail of the cable 
attached to the buoy; that the loop dropped over the buoy consisted 
of an entire pennant or section of cable having the two ends thereof 
united by a shackle larger than, and diflferent from the shackles re- 
f erred to by the other witnesses ; , and that the cable used was right 
and left lay cable, which is twisted differently from the cable which 
fouled the Siberia's propeller. His évidence with respect to the forma- 
tion of the loop is corroborated by the testimony of his associate re- 
ferred to, and counsel for the appellant endeavored, by leading ques- 
tions, to hâve him corroborate the mate with respect to the construc- 
tion of the cable, and in the argument has assumed that he did so. 
But the most positive statement elicited from that witness was to the 
effect that he did not notice the lay of the wire. Another witness 
called to corroborate the mate as to the lay of the wire had no inform- 
ation on the subject except what he had obtained by casually observ- 
ing cables supposed to be for use on the Pacific, stored in a place dif- 
férent from the place where her stock of cables was kept, as stated 
by the mate, and he further evinced his incompetency by displaying 
ignorance as to the différence in the twist of right and left lay cables 
from others. There is in the record no corroboration of the mate's 
testimony with respect to the fact of taking up the section of the cable 
having the loop which was dropped over the buoy in question, and we 
do not find in the record any offer of any excuse for the failure to 
call as witnesses the men who (if his testimony were true) must hâve 
performed manual labor in removing the loop from the chain. The 
district judge who tried the case considered the mate to be an unreH- 
ble witness, and we find in his testimony good and sufficient reasons 
supporting that conclusion. The weakness of the évidence for the 
défense is palpable, and is one of the circumstances constituting a com- 
plète chain of circumstantial évidence corroborating the positive évi- 
dence of the captain of the Pacific that a section of cable constituting 
part of her equipment was left attached to the chain of the buoy. 

The court is not obliged to rest its décision upon presumptions or 
inferences. The facts of the case and the only logical conclusion de- 
ducible theref rom may be epitomized thus : A loop of cable belonging 
to the Pacific was dropped over the buoy five days bef ore the accident 
happened. That section of the cable was not removed from the buoy 
previous to the accident. Only one cable was attached to the buoy at 
the time of the accident. Therefore it is not merely a presumption,^ 
but a certainty, that the section of the cable so placed and left is 
the one which fouled the Siberia's propeller. An obstruction unlaw- 
fully placed, or negligently left, in a navigable waterway or harbor, 
causing an in jury to a vessel afloat, is a maritime tort. The J. G- 
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Lindauer (D. C.) ISS Fed. 449. Submerged and conceaîed objects ca- 
pable of harming vessels are especially vexatious. "The impmging 
on an anchor or other injurious impediment negligently left in the 
way bas always been considered as coming within the category of mar- 
itime torts, having their remedy in the courts of admiralty." Raiiroad 
Co. V. Tow Boat Co., 23 How. 209, 16 L. Ed. 433. To leave a wire 
cable attached to the anchor chain of a buoy in a harbor when not 
in use was obviously négligence and a menace to deep, draft vessels, 
and therefore a légal wrong subjecting the wrongdoer to légal liability 
for the direct conséquences. Blanchard v. Western Union Tel. Co., 
60 N. Y. 510; Stephens Transp. Co. v. Western Union Tel. Co., Fed. 
Cas. No. 13,371 ; The City of Richmond (D. C.) 43 Fed. 85, affirmed 
in Western Union Telegraph Co. v. Inman & I. Steamship Ce, 59 
Fed. 365, 8 C. C. A. 152; Omslaer v. Phila. Co. (D. C.) 31 Fed. 354. 
A floating dredger capable of carrying her own machinery and imple- 
ments and working crew, when employed as an aid to commerce in 
deepening navigable channels and harbors, is subject to the maritime 
law and to a maritime lien for a tortious injury to another vessel 
caused by négligence of those controlling her opérations. 1 Am. & 
Eng. Enc. of Law (2d Ed.) 655 ; 1 Am. & Eng. Enc. of L. & Pr. 
1237; McRae v. Bowers Dredging Co. (C. C.) 86 Fed. 344; Bowers 
Dredging Co. v. Fédéral Contracting Co. (D. C.) 148 Fed. 290, af- 
iîrmed 153 Fed. 870, 83 C. C. A. 52; Charles Barnes Co. v. One 
Dredge Boat (D. C.) 169 Fed. 895. In this instance the injury was 
to a ship aflbat on public navigable water and was a conséquence of 
legligence on the part of the crew operating the dredging vessel, and 
the cable which was the instrument by which the injury was inflicted 
was part of her equipment, and by the maritime law she is deemed 
an offending thing. Therefore a suit in rem for damages is maintain- 
able. 19 Am. & Eng. Enc. of Law (2d Ed.) 1117; l'Am. & Eng. 
Snc. of L. & Pr. 1285 ; The China, 7 Wall. 53, 19 L. Ed. 67 ; The 
Tiber, Fed. Cas. No. 8,715; The Commodore (D. C.) 40 Fed. 258; 
The General De Sonis (D. C.) 179 Fed. 126. As in other cases for 
the recovery of damage for a tort, the burden rests upon the libelant 
to prove the extent of the injury and the amount of the actual loss 
incurred, as a direct or necessary conséquence of the wrong complained 
of. The Rickmers, 142 Fed. 305, 73 C. C. A. 415; Cahfornia Nav. 
& Imp. Co. V. Union Transp. Co., 176 Fed. 533, 100 C. C. A. 21. 

Therefore the amount of damages for which the Pacific is liable is 
to be measured and limited by the amount of the loss proved, and she 
is not liable for expenses and losses resulting from the imprudence 
or mismanagement of the Siberia's ofïicers subséquent to the discovery 
on their part of the predicament in which she was placed by the fout- 
ing of her propeller. At that time the Siberia was in a safe harbor 
and with the assistance of the tug and the use of her port propeller, 
she could hâve returned to her mooring at the wharf without danger 
of additional injury. There she could hâve been extricated from the 
cable and chain with an expenditure of only a few hundred dollars 
and by waiting for daylight a survey could hâve been made, whereby 
satisfactory évidence could hâve been secured to détermine whether 
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any injury to her propeller blades, or shaft by contact with the cable 
and chain had been sustained, and the necessary interruption of her 
voyage would net hâve caused loss by delay exceeding lawful dé- 
marrage for one or two or three days. Every considération for the 
safety of the ship, her passengers, cargo, and the mail which she car- 
ried and the interests of her owner with respect to its right to recover 
damages, and the légal duty to minimize the damages, should hâve 
prompted a prudent captain to hâve adopted that course. It was an 
inexcusable error for him to take the ship out of the harbor with her 
entanglements, and then to proceed to Yokohama with the cable still 
enwrapped upon the tube, with the loose ends thereof whipping the 
propeller blades with every révolution. The only évidence on the sub- 
ject proves that, before proceeding, one of the blades on examination 
by the diver was found to be uninjurtd, but after the voyage to Yo- 
kohama the edges of ail of the blades were found to be indented by 
scraping or grinding upon some hard substance, which can be account- 
ed for only upon the theory that the vibrating ends of the cable caused 
that injury. It is not proved that any fragments of wire were forced 
into the shaft bearings before the cable had been eut. The évidence 
does not prove when or how the nuts which united the blades to the 
propeller hub were damaged. The Pacific is liable for the necessary 
expense of removing the cable and chain f rom the propeller, for inci- 
dental expenses including the hire of the tug for additional service, 
and for demurrage for the time which the Siberia would hâve been 
delayed at Honolulu. Ail of the other expenditures and losses are, 
according to a prépondérance of the évidence, attributable to the er- 
rors of the captain of the Siberia above specified. 

The bill for the survey made at San Francisco is not a legitimate 
charge, because the report of the survey shows upon its face that it 
is utterly worthless, and made too late to affect any rights of the par- 
ties involved in this suit. An award of demurrage for three days 
at the rate of $860 per day and $1,000 to cover ail expenses for which 
the Pacific is liable, with interest at the rate of 6 per cent, per annum 
from November 10, 1905, and costs, will be quite as libéral to the li- 
belant as the évidence justifies. 

The cause will be remanded, with directions to modify the decree 
to conform to this opinion. 



©ICKINSON et al. V. HUNTINGTON et aL 

(Circuit Court of Appeals, Fourth Circuit February 24, 1911.) 

No. 872. 
t 
1. Action (J 71*) — Cotjetb— Jueisdiction— Pboceedinos Abtbe *1nai, Judg- 

MENT. 

Where an action In ejectment has been termlnated by a verdict and 
judgment awardlng a wrlt of possession, whlch bas become final, the 
powers of the court therein are at an end, aud It has no jurisdietlon to 
thiereafter adjudlcate upon the Independent rights of persons not parties 

*For otber cases see same topic & i nvmbsb In Dec. & Am. Blgs. 1907 to date, & Rep'r Indexes 
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simply at thé Instance of tlie marshal or other offlcer chargea with th© 
éxecution of the judgment, seeking instructions from the court as to how 
he shall perform his miuisterial duties, even though such iiersons appear 
and submit thelr contentions. , 

[Ed. Note.— For otlier cases, see Action, Cent. Dig. § 756; Dec. Dig. 
§ 71.*] 

2. Ejkctment (§ 120*) — Execution op Judgîient— Duty of Officer. 

TBe duty of a marshal or other ofBcer in execntiug a writ of posses- 
sion Issued on a judgment in ejectment is purely ministerial, to deliver 
possession of the land pointed ont to him by the plaiiitifC, aud he has uo 
right of appeal to the court for instructions because of protests or notice 
served on biin by persons, not parties to the action, who claim independ- 
ent rights in tlie land. 

[Ed. Note. — For other cases, see Ejectment, Dec. Dig. § 120.*] 

3. Peocess (§§ 137, 156*) — Eeturn— Requisites of Affidavit of Service. 

TJnder the law of West Virginia, the failure of a notary public, before 
whom an affldavit is made of the service of process in ejectment, to be 
used wlthin the state, to affix bis seal to the jurât, does not invalidât© 
the process; and in auy event it cannot be attacked, unless by timely 
motion to quash the retum. 

[Ed. Note.— For other cases, see Process, Cent. Dig. §§ 177-180, 211; 
Dec. Dig. §§ 137, 156.*] 

4. E,iECTMENT (§ 122*) — Execution of Judgment— Restitution. 

Where a court has plaeed a plaintifC in possession of land under a writ 
of possession Issued on a judgment in ejectment, which has become final. 
It has no power to undo such action by directing a restitution of the 
property to the persons from whom possession was taken. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig §§ 419-430 ; Dec. 
Dig. § 122.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

Action at law by E. H. Huntington and Arabella Huntington, heirs 
and devisees of Collis P. Huntington, deceased, against John Lewis 
Taylor and others. From an order of the Circuit Court (156 Fed. 700), 
John Quincy Dickinson and others bring error. Affirmed. 

James F. Brown (Brown, Jackson & Knight, and Mollohan, Mc- 
Clintic & Mathews, on the brief), for plaintiffs in error. 
F. B. Enslow, for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILIv, 
District Judge. 

WADDILL, District Judge. This is a writ of error to two certain 
orders and judgments, enter ed by the court below on the 28th day of 
March, 1908, and the Ist day of June, 1908, respectively, in the above- 
entitled case, an action of ejectment pending in said court, instituted 
by the late CoUis P. Huntington, in his lifetime, against John Lewis 
Taylor and others, to recover possession of a tract of land'in Kanawha 
county, W. Va., described in the déclaration by metes and bounds, 
and containing 7,697 acres, as ascertained by the verdict of the jury 
therein. The particular portion of land as to which the controversy 
exists is a triangle shown upon the plats and surveys thereof set up 
in the pleadings, containing some 400 acres, and is caused apparently 

*For other cases see eame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by an overlap of two original grants under which the parties respec- 
tively claim to hâve acquired title in whole or in part ; the one known 
as the "John Steele grant," of 19,500 acres, and the other as the "Ja- 
cob Skiles grant," of 40,000 acres. The décision of the lower court, 
reported in 156 Fed. 700, contains a detailed description of the prem- 
ises in controversy, showing tlie overlap betw^een the two grants afore- 
said, and the fact that the 400 acres in question was included in the 
finding of the jury in favor of plaintiff in ejectment, as also a state- 
ment of the pleadings and proceedings in the case, to ail of which réf- 
érence is especially made to avoid répétition of the same hère. 

Briefly stated, the record shows that upon the filing of the déclara- 
tion at rules in the clerk's office on the first Monday in July, 1875, 
pursuant to the provisions of the state statute, with proof of service 
thereof, the July and August rules were duly taken thereon, and that 
at the October term of court following, the case being then docketed 
for hearing, an order was entered dismissing the suit as to ail the de- 
fendants except John Lewis Taylor, and an office judgment as against 
him, as tenant of the freehold, was duly confirmed, and a jury im- 
paneled, which returned a verdict in favor of the plaintiiï for the 
land described in the déclaration and verdict. Judgment was entered 
on the verdict on the 13th day of October, 1875, the day of its rendi- 
tion, and a writ of possession awarded to the plaintiff. At the ,next 
term of court, the 3d day of May, 1876, Henry Clark and G. W. Nor- 
ris, who had purchased part of the Skiles grant from John D. Lewis, 
whose tenant the said Taylor was, appeared and moved the court to 
set aside the verdict and judgment entered at the then last term of 
court against John Lewis Taylor, and to grant a new trial therein, 
upon the ground that : 

"Said Judgment wlU, or may affect their rights, and the same was obtained 
by surprise and fraud, for the reasons apparent ui)on the face of the papers 
of record ; the said Henry Clark and George W. Norrls claimlng and already 
being owners in fee of the lands, or a large portion thereof, and aetually in 
possession of the same, and having no notice of the said suit." 

This motion the court took time to consider. The Clark and Nor- 
ris who thus appeared had theretofore acquired the lands covered by 
the Skiles patent from John D. Lewis, and failing to pay in full the 
purchase price for the property, in an equity suit instituted by Lewis 
to enforce payment of the unpaid purchase money, they were relieved 
irom payment for the 400-acre pièce of land in controversy, because 
of the judgment herein in favor of Huntington. Baines v. Clark, 111 
U. S. 789, 4 Sup. et. 671, 28 L. Ed. 599. In said equity cause, Clark 
and Norris and J. Wilcox Brown, trustée, to whom the land had been 
conveyed, were directed to release that portion of the property to the 
neirs of said John D. Lewis, and, on their failure to do so, the court 
authorized its commissioner, D. C. Gallagher, to make such release, 
which was donc; the plaintiffs in error, the Dickinsons, being of the 
heirs of said Lewis, and the parties to whom the land in controversy 
was allotted in the partition of his estate. 

On the 17th day of Ma;y, 1895, more than 19 years after the entry 
of the last order, the court, on motion of the plaintiff, after first recit- 
ing that the case, as well as the motion therein made on the 3d day 
185 F.— 45 
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of May, 1876, by Clark and Norris, to set aside the verdict and judg- 
ment entered thereon, and which the court had taken time to consider, 
was then triable, by opération of law, in the United States Circuit 
Court, instead of in the District Court, ordered said case to be dock- 
eted therein; and said Huntington thereupon filed his answer to the 
rule awarded against him to show cause why the verdict so entered in 
the District Court should not be set aside, and moved the Circuit Court 
to dismiss the rule and award him a writ of possession for the land 
claimed by him, of which he had been adjudged owner by the verdict 
of the jury, and the court's judgment of approval thereof, and also 
filed his affidavit in support of the motion. 

On the 29th day of May, 1896, one year later, the case came on to 
be heard again in the Circuit Court, when the following order was 
entered : 

"This day came the plaintiff, C. P. Huntington, by his attorneys, and the 
court, having maturely considered ail the questions raised upon the motions of 
Henry Clark and G. W. Norris to set aside the verdict, and on the answer of 
O. P. Huntington, and upon said C. P. Huntington's motion to vacate said 
rule and award him a writ of possession for the land claimed for the plaintiff. 
is of the opinion that said motion for a rule came too late, and was therefore 
improvidently awarded, and Is dismissed without prejudicing any rights, if 
any they hâve, In any other proceeding, and that the plaintiff is entitled to 
a writ of possession of and for said land. It is therefore ordered that the 
said rule against said C. P. Huntington on the motion of said Clark and G. W. 
Norris be and the same is discharged without préjudice as aforesaid, and that 
a writ of possession do issue in favor of the plaintifE against the défendant 
John Lewis Taylor for the land as set ont in the verdict and the judgment 
thereon rendered in the District Court of the United States for the District 
of West Virginia, on the 13Ui day of October, 1875, and now in this court re- 
maining. And the clerk is direeted to issue said writ dlrecting the marshal 
of the district of West Virginia to deliver possession of the said tracts of 
land to the said C. P. Huntington." 

On the 4th day of January, 1897, an order was entered reciting 
that the parties came by their attorneys, and the marshal, to whom the 
writ of possession was delivered for exécution, reported to the court 
that he had been served with notice from John D. Dickinson, and 
Mary D. Dickinson, stating that John L,ewis Taylor was dead, and 
that they claimed to hold the land under title other than that under 
which said John Lewis Taylor held the same, and could not be dis- 
possessed under this writ, and the marshal thereupon asked the court 
for instructions as to his duty under said writ, and the exécution there- 
of ; and plaintiiï moved the court to direct the marshal to exécute the 
writ according to its mandate, and offered to prove that John Lewis 
Taylor was alive, and that the présent tenant on the land occupied 
the same house that Taylor occupied, and claimed to be the tenant of 
the same landlord Taylor was tenant of, and a continuance was had 
until the next day. No order was entered on the next day, but on 
the 9th day of January, 1897, five days later, one was entered, reciting 
the appearance of the plaintiff and of said John Q. Dickinson and 
Mary D. Dickinson, who served the notice on the marshal, reîerred 
to in the previous order, and also H. M. White, the tenant mentioned 
in said notice, by counsel. And thereupon the plaintiff again moved 
the court to instruct the marshal to dispossess the said White, under 
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the writ sued out herein, of the premises then occupied by him, and 
to deliver possession of the same to the plaintiff, to the granting of 
which motion the Dickinsons objected, and on their motion leave was 
given them to state the grounds of their objection until the lOth day 
of the next regular term of the court. 

No further order seems to hâve been entered until the 29th day of 
May, 1903, more than five years thereafter, when on that day, the par- 
ties aforesaid appeared by their counsel respectively, and the plain- 
tiff moved to transfer the case to the Northern district of West Vir- 
ginia, which was overruled. And thereupon the death of C. P. Hunt- 
ington was suggested, and a scire facias awarded against the défend- 
ants, requiring them to appear on the first day of the next term and 
show cause why the proceedings should not be revived in the name 
of his devisees. On the lOth day of December, 1902, the case was 
on motion of E. H. Huntington and Arabella Huntington, without 
scire facias, revived in their names as parties plaintiff. No further 
steps appear to hâve been taken in the cause again for more than five 
years, when, on the 38th day of March, 1908, the following order, 
later appealed from, was entered. 

"Upon application of tlie marsbal, and Intervention of John Q. Dicliinson and 
others, to sliow cause wliy ttie writ of possession issued in thls cause should 
not be exeeuted, thls day came the parties, by their attorneys, and the court 
having fully considered the questions raised herein and the argument of coun- 
sel, for the reasons stated in the opinion in writing âled on the day of 

November, 1907, and now made a part of the record, thls court has no juris- 
diction to décide or pass upon the questions raised herein at thls time, or to 
direct the marshal as to how the writ of possession heretofore Issued herein 
should be exeeuted. It is therefore ordered that the marshal holding the writ 
of possession do exécute the same aecording to the terms thereof and "make 
return thereof as In sald writ dlrected. And it being suggested to the court 
that the original writ of possession Issued herein has been mislald by the 
marshal, and no return thereof made pending the décision of the court in this 
matter, the clerk of the Circuit Court of the United States for the Southern 
District of West Virginia, slttlng at Charleston, is dlrected to Issue an alias 

writ In room and place of the said original writ issued herein on the 

day of , maklng the same returnable within fiO days from this date, the 

issulng of said writ and in this matter to be without préjudice to the rights 
of any of the parties hereto, leaving them in the same condition as they were 
at the tlme said marshal applled under the original writ of possession for 
instructions as to his duties thereunder." 

On the Ist day of June, 1908, the défendants John Q. and Mary 
D. Dickinson moved the court, in writing, to set aside its findings and 
judgment rendered on the 9th day of January, 1907, entered upon the 
records on the 28th day of March, 1908, and to grant a new hearing, 
and further to instruct the marshal as set out in their written motion 
that day filed, which the court overruled, and the défendants thereupon 
excepted to the ruling, proceedings, and action of the court in deny- 
ing said motion, and its action in refusing each and every request and 
part thereof, as set forth in said written motion, and tendered their 
bills of exception. 

To the action of the court in entering the last two orders, the said 
John Q. and Mary D. Dickinson and M. H. White sued out a writ 
of error, presenting for the considération of this court the correctness 
of the action of the lower court (1) in its refusai to direct said mar- 
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shal that said writ could not be executed as to thèse défendants, not 
parties or privies to said, judgment; (2) in refusing to interpret the 
writ of possession in sai-d motion involved, and to define by adéquate 
boundaries the lands possession of which he was directed to deliver; 
(3) in refusing to quash said writ of possession, first, because of the 
death of the défendant Taylor and failure of the plaintiffs to revive the 
judgment, and, second, because said judgment was void for want of 
service of process upon the défendant Taylor; (4) in entering judg- 
ment in a proceeding that was void, because no proof of service of pro-- 
cess was ever properly made, the notary before whom the affidavit to 
the return was made having failed to affix his notarial seal to the jurât; 
and (5) because of the refusai to grant the motion tp order a restitu- 
tion of the premises in question to the plaintiffs in error. 

A preliminary question bas been presented by the défendants in er- 
ror, namely, that the writ of error should be dismissed, because not 
sued out within the statutory period of six months from the date of 
the entry of the judgment complained of ; the contention being that 
the action of the lower court, sought to be reversed, was had on the 
9th day of November, 1907, instead of on the 28th day of March, 
1908, when the order seems to hâve been formally spread upon the or- 
der book, and hence was more than six months prior to the date when 
the writ of error was sued out, viz., on the 17th day of Septeniber, 
1908. The record, <is respects this motion, is not entirely clear ; but, 
after giving much considération thereto, we bave reached the conclu- 
sion that the proper date of the entry of the judgment complained of 
was the 38th day of March, 1908, and not the 9th day of November, 
1907, and hence that the motion should be overruled. It is true that 
the opinion and judgment of the court seems to bave been announced 
and placed in the clerk's office on the 9th day of November, 1907 ; 
but it was not formally entered until the 28th day of March, 1908. 
This is evidently what was intended, and the court should be slow to 
adopt the contrary view, as it would eut oflf the right of the parties 
affected to be heard in this court. 

Considering the assignments of error, thus briefly stated, in the 
order named, the first three relate to the action of the lower court in 
its refusai to instruct the marshal, and interpret the writ, as asked 
for, for lack of jurisdiction so to do, and because of the entry of the 
order of the 29th day of May, 1896, awarding the writ of possession, 
the death of John L^wis Taylor having been suggested, and no scire 
facias awarded to properly revive the cause. 

The lower court, in an elaborate opinion (156 Fed. 700), passed 
upon the questions covered by thèse three assignments, finding as mat- 
ter of fact that John Lewis Taylor was living at the time mentioned, 
and that it was without jurisdiction, upon the then state of the rec- 
ord, to either instruct the marshal how to exécute said writ or inter- 
pret the same. We concur with the lower court in its findings of fact 
as to John Lewis Taylor being alive, as well at the entry of the orig- 
inal judgment as at the date of the dismissal of the rule to show cause 
against the setting aside of the same entered on the 28th of May, 
1896', and are in fuU accord, for the reasons therein stated, with the 
views, expressed in the opinion, that said court was without jurisdic- 
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tion, power, or authority to pass upon the other two questions pré- 
sentée!. 

As respects both the entry of the original judgment on the 13th of 
October, 1875, by default, on the verdict of the jury, and the award 
of the writ of possession thereunder, and the subséquent dismissal 
of the rule, awarded on the motion to set aside the verdict and judg- 
ment, and the awarding of the writ of possession for the said prem- 
ises, entered on the 29th day of May, 1896, the terms of court at which 
both judgments and orders weve entered had ended and expired before 
any further action was taken by any one, and no exception, appeal, 
or other objection was made or had and entered during either of said 
terms, and the right so to do, so far as this proceding is concerned, 
was thefeby forever lost and barred, and manifestly reHef could not 
be afforded one injuriously aiïected under thèse conditions, either by 
the officer whose duty it was to exécute the court's process, seeking 
instructions from the court as to his duty in so doing, or the parties 
thu s aiïected askjng an interprétation of the process. The law fixed 
what was the meaning and eiïect of the action taken, and, as above 
stated, was final and conchisive in this case, certainly as to the parties 
thereto, or their privies. Grignon v. Astor, 2 How. 343, 11 L. Ed. 
283; Hickman v. Ft. Scott, 141 U. S. 415, 418, 12 Sup. Ct. 9, 35 L. 
Ed. 775; Last Chance Mining Co. v. Tyler, 157 U. S. 684, 691, 15 
Sup. Ct. 733, 39 E. Ed. 859 ; Kingman v. Western Manufacturing 
Co., 170 U. S. 675, 680, 18 Sup. Ct. 786, 42 L. Ed. 1192; Terry, As- 
signée, v. Dickinson et al, 75 Va. 475 ; Neale et al. v. Ùtz et al., 75 
Va. 480, 488; Freeman on Judgments, §§ 135, 153, 330, 331, 487. 

The fourth assignment of error présents for the considération of 
the court the question of whether or not the entire proceedings in the 
lower court are not void because of the failure of the notary, before 
whom the affidavit was made of the service of process, to affix his seal 
to his jurât. This assignment, in our judgment, is not well taken. 
This was the institution of a common-law suit, in which this court 
follows the pleading and practice of the state in which the suit is in- 
stituted, and under the law of West Virginia an action of ejectment 
was commenced by service of a copy of the déclaration by the plain- 
tiff on the défendant, with a rule to plead attached thereto, returnable 
at ruies, or at a term of court on a day mentioned, and such déc- 
laration and rule to plead could be served by an individual as well as 
an officer, such individual, however, to make affidavit of the due serv- 
ice thereof upon the défendant. This seems to hâve been regularly 
donc in this case before a notary public of Kanawha county, W. Va., 
the county in which the land lay. The paper certified to by the notary 
was not to be used beyond the limits of the state, but in the fédéral 
court in West Virginia having jurisdiction within the county in which 
the land lay, and of which county the notary public was an officiai; 
and under the state law he was not required, as to such papér, to at- 
lach bis seal to any certificate he niight make, and his failure so to 
do would in no respect invalidate the return; and, if subject to ex- 
ception at ail, it should hâve been raised by motion to quash the re- 
turn, timely and appropriately made in the trial court, and certainly 
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came too late when interposed in this case. Sections 3193 and 2195, 
West Virginia Code Annotated 1906. 

Coming, now, to the fifth assignment, namely, the failure oi' the 
court to direct a restitution of the property to the plaintiffs in error, 
we are clearly of opinion that no error was committed in this respect. 
No gênerai discussion need be entered into as to when and when not 
restitution may be made in an ejectment case; but generally it may be 
said this form of équitable relief may sometimes be granted, in cases, 
for instance, where from some cause the proceedings in which the pos- 
session was awarded failed, either from inhérent defects in the same 
or error committed therein. In this case, however, in the view taken 
by this and the lower court, an order of restitution of the premises 
would hâve been erroneous. It would hâve been to do indirectly what 
the court had directly refused to do. If the court was without juris- 
diction and authority to interpret the writ, or instruct the marshal as 
to the manner of its exécution, in placing the défendant in possession 
of the property, it would clearly seem to be improper to order restitu- 
tion of such premises, and thereby undo what was donc under the writ. 
Warville on Ejectment, §§ 520 to 524; 15 Cyc. 196; Heileman v. Frey, 
54 N. J. Law, 284, 23 Atl. 943 ; Perry v. Tupper, 70 N. C. 538. 

The conclusion reached is without préjudice to the right of the plain- 
tiffs in error to take such appropriate action as they may be advised 
to, looking to the recovery of the interests they hâve, if any, in the 
property in controversy, and we do not mean to express any opinion 
regarding such future Htigation, or any question that may arise there- 
in. The action of the lower court will in ail respects be affirmed, at 
the cost of the plaintiffs in error. 

Affirmed. 



HIGGINS V. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. February 7, 1911.) 

No. 2,064. 

1. Cbiminai, Law (§ 731*) — Trial— Demurreb to Evidence. 

Where the détermination of the guilt or innocence of a défendant 
chargea with crime depended almost entirely on the credibility of the 
■witnesses and the weight to be given to , their testimony, and not on any 
Inferences to be diawn from admitted or established facts, it was not 
error for the court to refuse to direct a verdict of acquittai. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 1694, 
1695; Dec. Dlg. § 731.*] 

2. Criminal Law (§ 1037*) — Rbview on Appeal ob Ebbor — Conduct of 

COUNSEL. 

To entitle an accused to a reversai because of improper language used 
by the prosecutlng attorney in argument to the jury, it must appear that 
the attention of the court was called to the improper remarks at the 
time with a request for its interposition, and that an exception was taken 
to its refusai, and also that the language objected to was so improper as 
to be clearly Injurious to défendant. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 1691, 
2645; Dec. Dlg. § 1037.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1S07 to date'. & Rep'r Indexes 
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3. Cbiminal Law (§ 857*) — Délibérations or Jury— Altération or Ex- 

HIBITS. 

The fact that a dlagram taken by the jury to thelr room In a crimlnal 
case by consent ot' both parties was afterward found to contain pencil 
marks wliich were not there when it was introduced in évidence, it not 
appearing when or by whom they were made, Is not ground for revers- 
Ing tlie Judgment. 

[Ed. Note. — For other cases, see Criminal Law, Cent. DIg. §§ 2054- 
2055; Dec. Dlg. § 857.*] 

4. Obiminai, Law (§§ 911, 1156*) — Review on Appeal oe Ebeob— Discrétion 

or LowEB Court — Gbanting or Refusing Mew Trial. 

In the fédéral courts the granting or refusai of a new trial in a crim- 
inal case resta in the discrétion of the court ; and Its action in the ex- 
ercise of such discrétion will not be reviewed by an appellate court, 
although a refusai to exercise it, or an abuse of discrétion, is ground for 
reversai. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2134, 3067- 
3071 ; Dec. Dig. §§ 911, 1156.*] 

In Error to the District Court of the United States for the Western 
District of Michigan. 

Frank L- Higgins was convicted of a criminal offense, and brings 
error. Affirmed. 

John W. Shine, for plaintiff in error. 

George G. Covell, U. S. Atty., Wm. K. Clute, Asst. U. S. Atty., and 
Fred C. Wetmore, for the United States. 

Before SEVERENS, Circuit Judge, and COCHRAN and SATER, 
District Judges. 

COCHRAN, District Judge. The plaintiiï in error complains of a 
judgment of the lower court sentencing him to be confined in the peni- 
tentiary for 14 months and to pay a fine of $1,118.08'. He had been 
assistant postmaster at Sault Ste. Marie, Mich. The indictment under 
which the conviction was had consisted of three counts. The first one 
was under section 4053, U. S. Rev. Statutes (U. S. Comp. St.. 1901^ p. 
3755), and charged him with willfully neglecting to deposit, as requir- 
ed by that section, $1,357.30 postal revenues of the United States in 
his temporary custody. The second count was under section 5493 and 
charged him with unlawfuly failing to deposit as required by that sec- 
tion $1,118.08, money order funds in his hands and possession. And 
the third count was under section 4046 (page 3753), and charged him 
with unlawfully and feloniously converting to his own use and em- 
bezzling $1,118.08 of the money order funds and property of the 
United States. 

The plea was not guilty and trial was had before a jury. At the con- 
clusion of the évidence, the défendant moved the court to dismiss the 
case as to each count because there was no évidence tending to support 
it and to quash the first and second counts because of insufficiency. 
The court struck out the first count because there was no évidence 
tending to sustain it, and, except to this extent, overruled the motion. 
It submitted the case to the jury on the second and third counts which 
found the défendant guilty on both. The court in its charge told the 
jury that the défendant could not be found guilty under the second 

•For otUer cases see eame topic & § nomber in Dec. & Am. Digs. 1S07 to date, & Kep'r Index.e8 
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count unless the failure to deposit charged therein had been willful and 
intentional with the wicked intent to keep the money not deposited on 
hand so that it might be subject to embezzlement or appropi'iation by 
him — it was a step in the direction of and to the end and in aid of a 
contemplated misappropriation and embezzlement of it — and he was 
also found guilty under the third count. 

The first error assigned is the overruling of the motion to quash the 
second count. Though that count was in the language of the statute, 
possibly just criticism can be made of it, in that it did not charge that 
the failure to deposit was willful and intentional, if the position taken 
in the charge, which finds support in the case of Dimmick v. United 
States, 121 Fed. 638, 57 C. C. A. 664, that such a mental state is an 
essential élément of the offense created by section 5493 (page 3705) 
is Sound, and in that it was not spécifie enough as to what the require- 
ment was as to making deposit which had not been complied with. But 
the necessities of this case do not call for any expression of opinion on 
thèse matters, and we therefore pass them tiy. The defendant's guilt 
under the second count was made to turn on his guilt under the third. 
He was found guilty under the third, and the punishment imposed was 
within that affixed by section 4046. 

The second error assigned is the overruling of the motion to direct 
a verdict of no cause of action under the testimony as to the third 
count. The motion was hardly as broad as this. It was to dismiss the 
action because there was no évidence tending to sustain that count. 
We wiU, 'however, treat the motion as if it were to direct a verdict 
because the évidence was not sufficient to establish defendant's guilt 
beyond a reasonable doubt. It is suggested on behalf of défendant in 
error that there was no exception taken to the action of the court over- 
ruling this motion. We do not so read the record. There was no 
exception taken to any portion of the charge to the jury, but one was 
taken to that action of the court, and this exception was sufficient to 
save the error, if one was committed. 

That défendant on Saturday, December 13, 1908, failed to make de- 
posit of money order funds in his possession in strict compliance with 
the requirement as to deposit thereof, was clearly shown by the évi- 
dence. The requirement was that ail over $500 should be deposited 
daily. The depository was the first National Bank of Sault Ste. Marie, 
whose place of business was on the corner diagonally opposite that 
occupied by the post office, and on Saturdays, though it closed at noon, 
it reopened at 6 p. m., and remained open until 8 p. m., which was 
after money order hours. That Saturday night after close of those 
hours défendant had in his possession in the post office safe, according 
to the books, $1,338.43 of money order funds and he made no deposit 
on that day. The défendant, however, testified — and in this he was not 
contradicted — that the custom was to deposit for Saturday on Monday 
morning and not to deposit on Saturday, and that this custom was well 
known to the Post Office Department. In view of this, it was hardly 
open to claim that the failure to deposit on the Saturday in question 
was a step in the direction and in aid of a contemplated embezzlement. 
The most that could be claimed was that advantage was taken of this 
custom to accomplish the embezzlement. 
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The défendant admitted that on that Saturday night and on the fol- 
lowing Sunday night, December 13, 1908, he so had in his possession 
that amount of money order funds, and that $1,118.08 thereof, the 
amount he was charged with embezzhng, on the latter night, disap- 
peared from the post office, and that this disappearance took place 
whilst he and no other officiai or employé was there. His claim was 
that about 8 p. m. he was attacked in the office, whither he had gone to 
make up the pay roll for the ensuing 15th, amounting to $853.83, and 
to distribute in pay envelopes from the postal funds the amount com- 
ing to each employé, and was beaten into unconsciousness, from which 
he did not recover until 4 or 5 a. m. the next morning, by two men, who 
had gained entrance from the street by the back door after he had re- 
sponded to raps and ascertained that they wanted mail and gone to see 
if there was any for them, leaving the door unlocked, and that thèse 
men took and carried away from the post office that amount of the 
money order funds and $1,257.20 of postal funds. His guilt or inno- 
cence therefore of the offense charged depended on the truthfulness 
of this claim. If he had been robbed, he had not embezzled; but, if 
he had not been robbed, it followed inevitably that he had embezzled. 
Robbery or no robbery was the crucial question in the case, and the 
assignment of error under considération brings before us the question 
whether the évidence was such that it was possible for a fair-minded 
man to hâve an unhesitating conviction that there had been in fact no 
robbery, and that the daim that there had been was set up to cover 
an embezzlement of the funds which had disappeared. 

The direct évidence supporting this claim was the testimony of the 
défendant himself detailing the circumstances of the alleged robbery ; 
the testimony as to wounds on his head and back, as to the extent of 
which there was some différence aniongst the witnesses, and as to his 
being in a more or less unconscious state from the time the occurrence 
was discovered which was about 10 :35 p. m. until 4 or 5 o'clock the 
next morning; the testimony of a woman that about 8 p. m. she saw 
one of two men, answering somewhat to his description of the men 
whom he claimed had attacked him, on the street in front of the post 
office looking through a large plate glass window at défendant sitting 
at his desk engaged in making up the pay roll with the money dis- 
played thereon ; and the testimony of another woman that along about 
the same hour as she was passing the post office on the opposite side 
of the street she saw two men, aiso answering somewhat to that de- 
scription, running across the street from the post office, and heard one 
of them say, "Did we not do that slick? That was the easiest job of 
the kind I hâve ever donc." 

The évidence against the truthfulness of the claim was mainly that 
of the physician, who was called to treat him shortly after the occur- 
rence was discovered, which, as stated, was about 10:35 p. m. and who 
continued to treat him after he was removed to the hospital, to the 
effect that at no time after this discovery was he unconscious — that 
until he apparently came to at 4 or 5 o'clock in the morning he was 
shamming unconsciousness, that at the post office and again at the hos- 
pital he saw défendant glance at him under the corner of his eye, or, as 
he otherwise expressed it, peeking eut of the corner of his eye, and that 



714 185 FEDERAL itEPOETER 

the wounds on Ws head were not sufficient to produce unconsciousness. 
The policeman who first discovered the occurrence had testified that 
his attention was directed to it by seeing the défendant corne out of the 
back door of the post office and walk down several steps, and then 
a distance of 35 feet and fall; that he lifted himup first in a sitting 
position and then on his feet, and with his assistance défendant walked 
back up the steps into the post office; and that as he was being as- 
sisted into a chair he muttered, "They hit me." It had been further 
testified that he walked with assistance in going to and from the ambu- 
lance in which he was taken to the hospital. The physician ref erred 
to and two others testified that an unconscious person could not hâve 
walked and spoken as he then did, and that, if he was then conscious 
and afterwards relapsed into unconsciousness at the hospital, he would 
not bave regained consciousness, but would hâve died, The testimony 
of the first woman referred to above was met by the testimony of three 
witnesses that it was impossible for one looking through the plate glass 
window at the front to hâve seen anything on the desk where défendant 
claimed to hâve been at work by reason of the safe doors, which ac- 
cording to her testimony and that of those who entered the post office 
after the discovery were open ; the safe being between the window anc! 
the desk. This, in substance, was the évidence presented by the United 
States. In rebvittal two physicians testified that a person, at least in 
a semiunconscious condition, might bave acted as défendant did after 
the discovery and before he was at the hospital, and that, lapsing into 
unconsciousness there need not necessarily hâve been fatal, and one or 
two witnesses testified to statements made by the physician whose tes- 
timony bore so heavily against défendant to the eflfect that he was in 
a serions condition when he was called in to treat him, the making of 
which statements he had denied when asked about them. 

Such, then, was substantialîy the case which the jury had before it 
from which to détermine the truthfulness of defendant's claim. It cer- 
tainly cannot be urged that there was no évidence tending to show that 
it was false and that défendant was guilty — ^the form in which his 
motion for a directed verdict was cast. And it must be conceded that 
the truthfulness thereof and defendant's guilt or innocence depended 
almost entirely on the credibility of the witnesses and the welght to be 
attached to their testimony. If, indeed, défendant shammed uncon- 
sciousness, there is no escape from the conclusion that his claim was 
false, and that he was guilty; and, if he glanced or peeked at the 
physician from the corner of his eye, there is not much robm to doubt 
as to his shamming unconsciousness. That he so did was positively 
testified to by the physician, whçm the jury saw and heard. It saw 
and heard the défendant détail the circumstances of the alleged rob- 
bery. The reasonableness thereof and whether their telling rang true 
or false, if that was determinable, it was in position to judge, And so 
it was with each of the witnesses. This was a case whose décision de- 
pended peculiarly on the credibility of the witnesses and the weight of 
iheir testimony. It did not call much, if at ail, for a détermination of 
the inferences that shbuld be drawn from admitted or estabhshed facts. 
The jury was in mUch better position than we to pass on the credibility 
of the witnesses and the weight of their testimony, if indeed, it was not 
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better qualified to exercise that function, even though we were in like 
position, The question of robbery or no robbery was put to it as the 
vital question in the case without intimation of opinion from the trial 
judge, and he on motion for new trial, having also seen and heard the 
witnesses, refused to disturb its finding. In this condition of things it 
is not for us to express any opinion as to the guilt or innocence of the 
défendant. It is sufficient to say that we are wanting in any convic- 
tion that an injustice has been donc him, and, for lack of ail the data 
the jury had before it if for no other reason, would not be justified in 
holding that a fair-minded person in the position of the jury could not 
hâve believed beyond a reasonable doubt that the défendant was guilty 
of the ofîfense charged. 

The other assignments relate to alleged misconduct of the district 
attorney in bis argument to the jury, the allowing the jury to take a 
certain diagram of the post office, offered in évidence, to its room when 
the case was submitted to it, and the overruling of the motion for a 
new trial. It is urged that the district attorney was at fault in two 
particulars. 

Pending the trial the proceedings were suspended, and in the prés- 
ence of the jury a former cashier of a national bank was called upon to 
plead to an indictment chàrging him with embezzlement and mis- 
application of the funds of his bank. He stood mute as to some counts, 
and pleaded not guilty as to others. It is stated in brief for plaintiff in 
error that évidence was introduced to the effect that he was a man of 
high standing in the community where he lived. There is no such 
évidence in the record before us, but it is quite likely that some such 
évidence was introduced and his counsel in his argument to the jury 
laid stress on it. In response to this the district attorney said to the 

jury: 

"Counsel for respondent would hâve you belleve that because of Mr. Hlg- 
gins' high standing it is not probable that he eommltted this offense, , and 
they endeavor to make a strong point of the fact of his high standing as 
showing that he did not commit the offense with which he is charged ; but 
I want to tell you th&t thèse are the kind of offenses that men of high stand- 
ing commit. You hâve seen men of high standing corne into court and plead 
to charges of a çimilar character and equally grave." 

The other particular of which complaint was made was this. On the 
trial défendant introduced two policemen named Coulter and Roberts. 
The latter was the one who first discovered the occurrence. The other 
was called to the post office shortly afterwards. Each testified as to 
what they saw of défendant at the post office. They had been sum- 
moned by the prosecution. Afterwards Coulter was introduced by the 
prosecution to testify as to the possibility of one looking through the 
plate glass window at the front seeing the top of the desk at which 
défendant claimed to hâve been sitting and the money on top. Pos- 
sibly Roberts testified to the same efïect. But the record does not show 
it. This is another instance possibly of 'the record not being com- 
plète. In the course of his argument to the jury the district attorney 
had this f urthér to say : 

"The respondent's own witnesses Coulter and Roberts testified that with the 
safe door standing open at right angles with the front of the safe the desli 
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'' ^-^ 

could not be seen, and they are botind by the testlmony of their own vvit- 
nesses." 

In the case of Cnimpton v. United States, 138 U. S. 361, 11 Sup. 
Ct. 355, 34 L. Ed. 958, Justice Brown said : 

"Ko objection was made at tbe tlme of tUis argument nor was the court 
requested to interrupt It or caution the jury agalust its forui, and no excep- 
tion appears to hâve been talcen. There is no doubt that in the excitement of 
an argument counsel do sometimes make statemeuts which are not f ully .ius- 
tifled by the évidence. This is not such an error, however, as wlll neces- 
sarily vitiate the verdict or require a nevs^ trial. It is the duty of defeudant's 
counsel at once to call the attention of tlie court to the objectioiiable re- 
marias and request its Interposition and in case of refusai to note an excep- 
tion." 

In the first particular complained of, it does not appear that the 
court was requested to interpose and rule the remark out as improper, 
or that any exception was taken to any ruling of the court. The bill 
of exceptions simply recites as follows: 

"To which remark of the district attorney defendant's counsel then and 
there excepted." 

In the other particular such a request may be said to hâve been 
made. Defendant's counsel addressing himself to the court said : 

"If the court please, I except to counsel's argument in that particular. 
Thèse were the government wltnesses subpœnaed hère by the government and 
were simply called in the courtroom hère by the défense to prove certain 
things, and it Is an unfair argument to make to the jury that because we 
called them for certain things that we are bound by ail they say." 

In answer to which the court said : 

"Well, we will let Mr. Covell complète hls argument." 

If this be treated as a request to rule the remark out and a refusai 
so to do, no exception was taken to the ruling of the court. 

Thèse considérations are sufhcient to dispose of thèse assignments, 
but it is not essential to dismiss them with this and nothing more. 

In the case of Chadwick v. United States, 141 Eed. 225-345, 7a C. 
C. A. 343, 363, Judge Lurton said : 

"But, to entltle the accused to a reversai when objection Is made and the 
language nqt withdrawn, it must appear that the matter objected to was 
plalnly unwarranted and so improper as to be clearly injurious to the ac- 
cused." 

In answer to reliance by defendant's counsel on the fact that up to 
the occurrence in question défendant had been a man of high standing 
in the community it was legitimate argumentation for the district at- 
torney to allude to the fact, known of ail, that men of previous good 
standing do commit crimes and the référence to the case of the bank 
cashier who had been called to plead to the indictment against him in 
the jury's présence was hardly more than an illustration of this fact. 
In the other instance it cannot be said to hâve been improper for the 
district attorney to call attention to the fact that witnesses placed on 
the stand by défendant had, when recalled by the prosecution, testified 
to matters adverse to him, and this suggestion was met by the counter 
remark of defendant's counsel that the witnesses had been subpœnaed \ 
by the United States. It wâs putting it too strong to say that défendant 
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was bound by their testimony. But, if to any extent the District 
Attorney went beyond what was proper in either of thèse instances, it 
cannot be said that the action was-so improper as to be clearly injurions 
to the défendant. 

Conceming the diagram, the bill of exceptions states that it was pre- 
pared by the prosecution, was in ink, and was sent to the jury room 
with the consent of both parties. The court made no ruling on the 
subject, and the sole ground of complaint was that after the trial it was 
discovered that the diagram had pencil marks on it indicating that the 
desk was so situated that a view of it would be obstructed from the 
front window by the saf e ; it not appearing when, where, or by whom 
the pencil marks were made. This matter was called to the attention 
of the trial judge on the motion for a new trial. Of course, there is 
nothing in it calling for a reversai. 

The final error assigned is the overruling of defendant's motion for 
a new trial. It is well settled that the granting or refusing a new trial 
is a matter within the sound discrétion of the trial court, and that its 
action in the exercise of such discrétion cannot be reviewed. It is also 
settled that, if the trial court refuses to exercise or abuses this discré- 
tion, its judgment will be reversed because thereof. Felton v. Spiro, 
78 Ked. 576, 581, 24 C. C. A. 331 ; James v. Evans, 149 Fed. 136, 141, 
80 C. C. A. 240; Mattox v. United States, 146 U. S. 140, 13 Sup. Ct. 
50, 36 L. Ed. 917; Dwyer v. United States, 170 Fed. 160, 95 C. C. A. 
416. 

An attempt is made to bring this case within the latter rule. But the 
lower court in acting on the motion for new trial did not refuse fc? ex- 
ercise or abuse its discrétion. It overruled the motion because in the 
exercise of its discrétion it did not believe that défendant was entitled 
to a new trial. 

Finding no error, the judgment is affirmed. 



SOUTHERN EY. CO. v. EITCH. 

(Circuit Court of Appeals, Fifth Circuit. February 14, 1911.) 

No. 2,135. 

1. Masteb and Servant (§ 243*) — Masteb's Liabimtï- fob Injoby to Serv- 
ant— Contribuiobt Négligence — Violation of Rules op Rail.boad 
Company — Question fob Juby. 

Civ. Code Ga. 189.5. § 2323, as eon.strued by the Suprême Court of the 
State, glves a railroad employé the rlght to recover for an lujury caused 
by another employé if himself free from fault or négligence contributing 
"in any appréciable degree" to hls Injury. but not otherwise. Plalntiff, a 
swltchman, was perforniing the duties of a rear brakeman and flagman 
on a switcbing train on the main track in defendant's yards at Atlanta, 
and, while standing on the end slll of the rear car, it was struck by a 
following train, and he was injured in the collision. The train hadbeen 
stopped at a station four minutes or more in preparing to make a swltch, 
but the cars were then movlng at a speed of six or seven miles an hour. 
PlaintifC had a red lantem and torpedoes for signallng. A gênerai rule 
of the Company wlth which he was famillar requlred every flagman when 
his train stopped more than three minutes to go back with signais to stop 

•For ather cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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any followlng train. PlaintiŒ knew of the foUowlng train, wlilch carried 
employés between différent points in the yards, making the trlp at stated 
intervais, and testifled that he saw it when half a mile distant, but 
that, as the track was stralght and the engineer could see his red llght, 
he did not think It necessary to go back. Held, on the tacts, that plain- 
tiff was barred from recovery under the statute as matter of law be- 
cause of his failure to obey the rule and to exercise ordlnary care for 
his own safety, and that It was error for the court to overrule a motion 
to direct a verdict for défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. ii 
769-775 ; Dec. 0ig. § 2^3.*] 

(Per Shelhy, Circuit Judge, Disnenting.) 
2. Masteb and Servant— Mastek's Liabilitt fob Injxjet to Sebvant— Con- 

TBIBUTORY NEGLIGENCE— GBORGIA KaILBOAD STATUTB. 

Civ. Code Ga. 1895, § 2323, which provides that if an employé of a rail- 
road Company Is Injured, and the damage was caused by another employé 
"wlthout fault or négligence on the part of the person injured," his em- 
ployment shall be no bar to a recovery from the company, as construed 
by the Suprême Court of the state, by the use of the words "without fauU 
or négligence," places no unusual burden on the employé who Is injured, 
who is held only to the exercise of ordinary care and diligence, and, to 
def eat his right of recovery, it must appear that he failed to .exercise 
Buch care, and that the failure was a contributing cause to his Injury. 

8. Masteb and Servant — Action for InJurt to Servant— Questions for 
jurt—contributobt negligence. 

The Question whether plalntiff in an action by a servant against the 
master to recover for an' injury was chargeable with contributory négli- 
gence by failure to exercise "ordlnary care" is usually one for the jury, 
and the court is justifled in determihlng it as matter of law only when 
the facts are such that ail reasonable men must draw the same conclu- 
sion from them. 

4. Master and Servant -^ Action foe Injury to Servant — Questions fob 

Jury— CoNTBiBUTOEY Négligence. 

The court was not requlred to hold as matter of law that a plalntifC 
who was rear brakeman and flagnran on a switching train In défendant 
rallroad company's yards, and was injured in a rear-end collision with 
a followlng train, was chargeable with contributory négligence because 
he did not go back and signal the followlng train when his own train 
was stopped just prior to the collision. In obédience to a rule of défend- 
ant requiring flagmen to do so when their trains were stopped for more 
than three minutes, where there was évidence tending to show that the 
rule was not applicable to trains movlng withln the yard limits and was 
not so applied in practice, and where it did not appear that plalntiff's 
train was expected to stop for that length of time, and the time it did 
stop was shown only by the estimâtes of the trainmen, whlch varied 
from four to ten minutes. 

5. Masteb and Servant— Action fob Injury to Servant— Questions fob 

Jury— CoNTBiBUTORY Négligence. 

Where a plalntifC was Injured whlle performlng the dutles of rear 
brakeman and flagman on a switching train In defendant's yards which 
was moving at a speed of 6 or 7 miles an hour when it was run Into by 
a followlng train running 25 or 30 miles an hour, he was not chargeable 
as matter of law with failure to exercise ordlnary care to escape injury, 
which he could only hâve done by jumping from the train. 

In Error to the Circuit Court of the United States for the Northern 
IDistrict of Georgia. 

»FOT otber cases ae* >ame topic & § nvmbeb In Dec. & Ain. Slg^. 1907 to date, & Rep'r Indexe» 
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Action at law by Clifford H. Ritch against the Southern Raîlway 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

McDaniel, Alston & Black (Sanders McDaniel, Robert C. Alston, 
and Eugène R. Black, on the brief), for plaintiff in error. Anderson, 
Felder, Rountree & Wilson (James h. Anderson and Dan'l W. Roun- 
tree, on the brief), for défendant in error. 

Before FARDEE and SHEI.BY, Circuit Judges, and TOULMIN, 
District Judge. 

TOULMIN, District Judge. Clifford H. Ritch, the plaintiff below, 
recovered a judgment against the défendant (plaintiff in error hère) 
in an action for damages on account of personal injuries alleged to 
hâve been sustained on December 16, 1908, by reason of a collision 
in the railway company's yards near Atlanta, Ga., caused by the nég- 
ligence of the company's agents and employés, and without fault on 
the' part of plaintiff below, and alleging that said injuries could not 
hâve been avoided by exercise of ordinary care on his part. 

The only question presented by the assignment of errors is whether 
or not the court below erred in refusing def endant's motion to direct a 
verdict in its favor, made at the close of the évidence, on the grounds: 

"(1) That the évidence falls to show the négligence alleged against this de- 
fendant. 

"(2) That the évidence shows négligence on the part ot plaintiff and ishows 
that plaintiff was himself at fault." 

Following are, in substance, the facts shown by the évidence : Ritch 
was engaged in performing the duties of switchman and flagman in 
the yards of the Southern Railway Company, near Atlanta, Ga., and 
on December 16, 1908, about 5 o'clock a. m., under such employment, 
was on the end sill of a coal car at the rear end of a switching train 
of 27 cars and engine moving from the "South Yards" to the "Inman 
Yards" of the company, a distance of five or six miles. Said switch- 
ing train had stopped, on the main Une of the railroad, at or near 
Howell's Station, which was a mile or more from "Inman Yards," in 
order to switch thèse cars to another track, and proceed thence to 
their destination. The train was so stopped from five to ten minutes ; 
the several witnesses varying as to the exact time. The plaintiff stated 
that they stopped, but is uncertain as to the time. The conductor of 
Ritch's train testifîed that they had to "bleed off the air" from thèse 
cars at such stop in order that the cars might roll in at Howell's and 
that such process consumed from four to six minutes, and the engineer 
of the train makes it from seven to ten minutes. It was soon after the 
cars had started to roll in order to make the switch, and while yet on 
the main line, that another train going in the same direction, called the 
"Hoodlum" or "Shuttle" train, collided with the rear end of the train 
on which Ritch was riding, he being on the end sill of the rear car, 
resulting in the injuries complained of. This Hoodlum train was one 
operated in the yards on a regular schedulè posted by bulletin and 
known to the employés for the purpose of carrying the latter from one 
part of the premises to another, as their work required. Its engineer 
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testiïiéa that'Ritch's train passed hïs at Simpson street about 5 o'clock, 
where his train was standing on the south main Une awaiting orders 
to proceed on the north main line to Inman, the same track and direc- 
tion that the switching train pursued ; that he knew Ritch's train would 
hâve to stop at Howell's Station; that the Hoodlum train left Simp- 
son street at 5 :03 a. m., f oUowing Ritch's train, and struck the latter 
about One mile farther on at about 5 : 10 a. m. ; that it was a dark and 
foggy morning, and he did not see this train until within about two 
car lengths of it; that he was on the look-out approaching Howell's, 
did not see a red light ahead of him, but did see a white light which he 
thought was on another track close by ; that the track was straight at 
this point ; and that his train had the right of track over the switching 
train. 

The plaintiff, Ritch, testified that he first saw the Hoodlum train 
when it crossed the Atlanta, Birmingham & Atlantic crossing, he being 
half a mile ahead of it then, and that he knew it was coming along the 
track on which his train was, and that his train had to get out of, the 
way; that he could see straight down the track, and that, "I let it 
run into me, and never knew it was there until it hit me. It was my 
duty to stay back there." He stated that the rear end of his train was 
13 or 14 car lengths from Howell's Station, and had not gotten to that 
station when hit. When asked, "Why weren't you looking out for this 
train?" he answered: 

"Why, the train was movlng and on a perfectly straight track, and nothlng 
in the way to keep the engineer from seeing my light, nothlng In the world 
between us and his tender, and I was just so sure he would stop, knew that 
he would stop. It was a stop for ail trains." 

He testified that he also had to look out for signais from the front 
switchman, and had to couple the engine to his car at the proper time. 
He stated that he knew rule 99 of the company, which, together with 
rules 589 and 590, he stated was in force at the time. Said rules were 
introduced in évidence, and are as foilows: 

"99. When a train is stopped at an unusual point or Is delayed at a reg- 
ular stop over three minutes, or when It fails to make its schedule time, the 
flagman must immediately go back with danger signais to stop any train 
moving In the same direction. » • ♦ " 

"589. (In regard to flagman) It is their especial duty to protect the rear 
of the train In strict accordance with the rules, and they must allow nothlng 
to interfère with the prompt and efficient discharge of this duty. 

"590. They must obey the signal from the enginemân prescribed by the 
rules, but must never wait for such signal or for orders from the conductor 
when their trains need protection." 

He further testified that he was furnished with a red light and tor- 
pedoes at the time ; that — 

"I was supposed to take charge and pfotect the rear of that train, and was 
given that lïintern to do it; but I was not supposed to flag a train there on 
that Straight track. * • • We were not supposed to flag in the yard 
limlts on a straight track. la the yard Umits, 1£ my train is standing on a 
curve, I always step back around^ to give the man a showing. • • • The 
rule coverg flagging, wheré he ehould use the flag when oceupylng the main 
Une. It does not make any dlŒerence between a curve and a straight track., 
I made the différence my self." 
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It appeared that Ritch, in his application for employment, obligated 
himself to study the rules governing employés, and on the trial of this 
case showed familiarity with the rules applicable to the situation. The 
évidence showed that Ritch remained on the rear end of his train until 
hit, and did not comply with the rules as to going back, when his train 
was previously stopped on the main line and flagging any approaching 
train. 

The gênerai yardmaster of défendant company testified that there 
was a bulletin (which was in évidence) posted, through his order, in 
conspicuous places, calling the attention of employés to the schedule 
and opération of this Hoodlum train ; that such train had rights by spé- 
cial instructions over ail trains except first class, which v^'ere passenger 
trains, and was so regarded by employés. He stated that the fact that 
a train was operating in the yards caused no suspension of the rules 
regarding flagging, and that, although as a matter of practice it was 
not customary for a flagman to run back the number of telegraph pôles 
mentioned in rule 99, still, by the rules and instructions, under the cir- 
cumstances shown by this case, the flagman's duty required him to take 
a red light and go back from the train some distance, and place a tor- 
pédo on the track, the whole object being to insure safety ; that it was 
the duty of the flagman to protect the rear of his train, to do which he 
would take a red light, get down off the end of the train, and go back 
far enough to save it from collision. 

The Code of Georgia of 1895 (vol. 2, § 2323) provides as follows 
(relative to railroad companies) : 

"If the person injured is himself un employa of the company, and the dam- 
age was caused by another employé, and without fault or négligence on the 
part of tlie i)erson Injured, his employment by the company shall be no bar 
by the company to the recovery," 

The construction placed upon this provision by the Suprême Court 
of Georgia has established the rule in that state that, as a condition 
précèdent to a recovery by the injured employé, he himself must be 
free from fault or négligence contributing "in any appréciable degree'' 
to his injury ; but that, if plaintifï's négligence contributes in such de- 
gree to his injuries, the statute dénies him a right of recovery. Geor- 
gia R. & Banking Co. v. Hicks, 95 Ga. 301, 22 S. E. 613 ; Southern 
Railway Co. v. Salmon, 132 Ga. 753, 65 S. E. 70; Little v. Southern 
Railway Co., 120 Ga. 347, 352, 353, 47 S. E. 953, 66 L. R. A. 509, 102 
Am. St. Rep. 104. 

In the case of Savannah, Florida & Western Ry. Co. v. Folks, 76 
Ga. 537; the Suprême Court held : 

"Where the undisputed évidence shows that an engineer of a railroad com- 
pany vlolated Its rules furnlshed for his government in respect to passing 
switches and turnouts, and in respect to the speed at which trains should be 
run, and the précautions to be used by engineers to prevent collisions, and 
that a collision was oceasloned in whole, or at least in large part, from his 
négligence in this regard, and that such collision caused his death, a recovery 
by his wldow against the railroad for his homicide was contrary to law and 
unsupported by the évidence, whether or not there was also n^ligence on the 
part of the company's employé on the other train with which the collision 
oceurrèd." 

185 F.— 46 
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Also, in the case of Parker v. Georgia Pacific Railway Co., 83 Ga. 
539, 10 S. E. 233, it was held that : 

"Fallure of a railroad employé to extrlcate hitnself from a perilous situa- 
tion brought on by the négligence of a coem ployé, vvhen he could do so by the 
use of oi'dlnary care, will bar hls right to recovery." 

In the case of Central Railroad Co. v. Lanier, 83 Ga. 593-593, 10 
S. E. 380, the Suprême Court, defining the word "fault," states as fol- 
lows : 

"It means that nothing should hâve been dpne that ought not to hâve been 
done by the party complaihlng, and that he should not hâve omltted anything 
that he ought to hâve done." 

Under the state of facts shown by the record, and the law applicable 
thereto, there seems to be no doubt but that the collision could hâve 
been avoided and Ritch's injuries prevented, had he obeyed the rules 
prescribed by the company for his government under the conditions 
shown. It was his manifest duty to hâve gone back a suificient dis- 
tance and flagged the approaching train when his train had stopped on 
the main line for more than the time allowed by the rules, and thus 
prevent injury to the company's employés and property, but, failing 
in this, he could, by the exercise of ordinary care, hâve escaped from 
any perilous situation in which he might hâve been placed, and thus 
avoided his own injuries. 

The rules ignored and violated in this case are not only essential for 
the protection of the railroad company's property, but are also in the 
interest and for the protection of the traveling public. If they were 
better observed, we should hear of fewer rear-end collisions so fre- 
quently resulting in loss of lives and personal injuries. The violation 
of such reasonable and important rules should neither be ignored nor 
approved by trial courts and juries. We think the court below should 
hâve given the gênerai charge in favor of the défendant railway com- 
pany. 

The judgment of the Circuit Court is reversed and the cause re- 
manded, with instructions to grant a new trial. 

SHELBY, Circuit Judge (dissenting). The plaintifï (défendant in 
error hère) was a brakernan and flagman on a switch train of the 
Southern Railway Company. There were 27 cars in the switch train, 
and he was on the rear car. The train was moving at the rate of six 
or seven miles an hour. The plaintifï had his lantern with a red light 
on the end of the rear car. It was very foggy and about 5 o'clock 
in the morning. Another train belonging to the défendant company, 
called the "Hoodlum" train, going in the same direction as the switch 
train at a rate of from 25 to 30 miles an hour, ran into the switch 
train with great force, derailing the car on which the plaintifï was 
riding, and causing him permanent injuries by breaking his rib, crush- 
ing his foot, and injuring the muscles of his leg. He brought suit for 
thèse injuries in a Georgia state court, and the case was removed to 
the Circuit Court. The défense was based upon the claim, first, that 
the evidehce failed to show the négligence of the défendant; and, sec- 
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ond, that the évidence showed négligence on the part of the plaintifï 
that contributed to his injury. 

The trial court submitted the case to the jury, and there was ver- 
dict and judgment for the plaintiff for $1,500 damages. 

The only question in this court is whether or not the Circuit Court 
erred in refusing to direct a verdict for the défendant. 

I find nothing in the opinion of the majority that tends to sustain 
the défense that the défendant company was not guilty of négligence, 
or that the question of the defendant's négligence was not proper to 
be submitted to the jury. It would be difficult to sustain the proposi- 
tion that the court below should hâve directed the jury to find that 
there was no évidence tending to show the négligence of the défend- 
ant, for the facts unquestionably tend to show the négligent and reck- 
less running of the Hoodlum train against the switch train, although 
the red light was on the rear end of the last car of the switch train. 

The case, therefore, admittedly turns on the question whether or 
not the court below should hâve taken the case from the jury on the 
defendant's contention that the évidence showed as matter of law that 
the plaintifï himself was guilty of négligence which contributed to his 
injury. 

The phrase "without fault or négligence," found in section 2323 
of the Code of Georgia of 1895, does not put any unusual burden 
upon the plaintifï. He is not required to exercise extraordinary dil- 
igence. The rule of diligence to be exercised by him is "ordinary 
diligence." Central Railroad Company v. Lanier, 83 Ga. 587, 591, 
10 S. E. 279, 280. In Central of Georgia Ry. Co. v. McClifïord, 120 
Ga. 90, 94, 47 S. E. 590, 592, the court said : 

"Thls court has never held that an employé of a railroad company is bound 
to exercise extraordinary diligence. On the contrary, it has always held that 
ordinary diligence is ail that is required." 

In Southern Railway Company v. Salmon, 132 Ga. 753, 756, 65 S. E. 
70, 71, the court held that the fault or négligence referred to in the stat- 
ute means "négligence operating at the time of the injury, and that any 
négligence of the employé which does not contribute to his injury wiîl 
not defeat the action." I find nothing in the Georgia statutes, or in the 
cases construing them cited in the majority opinion, that indicates 
that if the défendant company had permitted this case to remain in the 
State court, that that court on the facts shown by the record would 
hâve taken the case from the jury. If, under the law of the state as 
announced by its courts, the facts had made a case of négligence by 
the plaintiff as matter of law, the case would probably never hâve 
been removed to the fédéral court. 

The last Unes of the majority opinion contain the two reasons given 
for holding that the plaintiff was in fault, and that the court below 
should hâve directed a verdict for the défendant : (1) That it was the 
plaintiff's duty to hâve gone back a sufficient distance and flagged the 
train; and (2) that, by the exen ' i of ordinary care, he could hâve 
escaped from his perilous position. To sustain the court's décision that 
the trial court erred in not directing the verdict, the évidence must sus- 
tain one of thèse propositions without material conflict of évidence or 
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inference. The circumstances under which a court is justified in di- 
recting a verdict on the issue of négligence is well stated by Mr. 
Justice Lamar in Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 417, 
13 Sup. Ct. 679, 682 (36 L. Ed. 485) : 

"Ttiere Is no flsed standard In the law by whlcti a court is enabled to arbi- 
trarily say In every case what conduct shall be considered reasonable and 
prudent, and what shall constitute ordinary care, under any and ail circum- 
stances. The terms 'ordinary care,' 'reasonable prudence,' and siich like 
ternis, as applled to the conduct and affaira oC men, bave a relative signin- 
cancfe, and cannot be arbitrarlly deflned. What may be deemed ordinary care 
in one case may under différent surroundlngs and circumstances be grogs 
négligence. ï'/ie poUcp of the law lias relcfiatcd the (tctermination of such 
questions to the jury under proper instructions from the court. It ts their 
province to note the spécial circumstances and surroundimjs of each particular 
<:ase, and then say whether the conduct of the parties in that case icas sucli 
as would 6c expeoteé of reasonahle, prudent men under a similar state of 
affairs. When a given state of tacts is such that reasonable men may fairly 
differ upon the question as to whether there was négligence or not, the déter- 
mination of the matter is for the jury. It is only where the fa^its are sitch 
that ail reasonaUe men must draiv the same conclusion from thcm that the 
(luestion of négligence is e^^er considered as one of law for the court." (Ital- 
ics mine.) 

The décision that the plaintiff was guilty of neghgencebecause he 
failed to flag the train is based on rule 99, copied in the opinion. The 
trial court would not hâve been justified in directing the verdict on this 
rule, for there was évidence tending to show that this rule was not ap- 
plicable to switch trains within the yard limits, and the accident occur- 
red within the yard hmits. The plaintifï, testifying as to the accident, 
said, "It was ail within the yard limits of Atlanta"; and Watts, the 
yardmaster, testified that "it was entirely inside of the yard Hmit." 
There was other évidence to the same effect. The évidence does not 
show without contradiction that rule 99 was applicable to switch trains 
in the yards. The plaintiff testified: "We were not supposed to flag 
in the yard limits on a straight track." The évidence tended to show 
that the track was straight for more than half a mile where the acci- 
dent occurred. The plaintiff testified, as quoted in the opinion, in ef- 
fect, that the rule, meaning, of course, as it reads, "does not make any 
différence between a curve and a straight track. I made the différ- 
ence myself." But the plaintiff added: "Everybody around the yard 
does." The last sentence shows that not only the plaintiff, but ail 
the employés around the yard, understood that the rule was not to be 
applied in the yard and on a straight track. There was évidence by 
several other witnesses tending to show that the rule was not applied 
in practice to the switching of trains in the yard. Again, the évidence 
shows that the plaintiff under the circumstances could not hâve gone 
back to flag the train. When the accident occurred, the train he was 
on was moving at the rate of six or seven miles an hour. The conten- 
tion is that he should hâve gone back before the accident when the 
switch train stopped. But there is nothing to show that he knew the 
train would remain stopped more than three minutes. The opinion 
says that the stop was from "5 to 10 minutes, the several witnesses 
varying as to the exact time." The conductor, Dunn, testified that ife% 
was "in ail 4 or 5 or 6 minutes." Testimony as to short periods of 
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time is very uncertain; and, unless the stop exceeded Ihree minutes, 
there could be no pretense that it was the plaintiff's duty to go back to 
flag the train. If material, it would hâve been clearly a question for 
the jury as to whether or not the stop really exceeded three minutes. 
What in one person's mind might be four minutes, in another's might 
be one minute. "Fevv persons hâve just notion of the length of a 
small space of time." Ram on Facts, 84. The record does not justi- 
fy the court in holding that the stop certainly exceeded three minutes. 
When a witness says a stop was "from four to six minutes," a jury 
might justly find that it did not exceed three minutes. If the facts had 
been such as to make the rule appHcable, évidence of its known habituai 
disregard would hâve made it a question for the jury as to whether or 
not the rule had been waived by the company. Cleveland, C, C. & 
St. L. Ry. Co. v. Baker, 91 Fed. 224, 33 C. C. A. 468 ; 1 Labatt on 
Master and Servant, § 232. 

The record does not make it certain how long the switch train had 
been moving after the stop. After it started at the rate of six or seven 
miles an hour, it was not practicable then for the plaintiff to flag the 
approaching train. At the time of the injury, the plaintiff had out 
and exposed on the rear car his red light. That was ail that he could 
do. Although this statement appears twice in the plaintiff's testimony, 
corroborated by Allen, the defendant's witness, it is not included in 
the statement of the évidence in the opinion of the court. The court 
mentions the fact that the engineer of the Hobdlum train testiired that 
he saw a white light, but no red light, on the switch train. The jury, 
of course, had the right to believe the plaintiff's statement, even with- 
out corroboration. 

The question whether the plaintiff himself was free from négligence 
refers to négligence operating at the time of the injury. That he might 
hâve been négligent at some other time would not affect the issue. 
A. & W. P. R. R. Co. V. Johnson, 66 Ga. 259, 260. The trial court, 
I think, was clearly right in refusing to direct a verdict on the first 
ground. 

The other reason given in the opinion for holding that the court 
should hâve directed a verdict for the défendant is that the plaintiff 
"could, by the exercise of ordinary care, hâve escaped from any peril- 
ous position in which he might hâve been placed, and thus avoided 
his own injuries." 

The évidence shows that immediately preceding the collision the 
plaintiff was busily engaged in the performance of his duties. He tes- 
tified : 

"When the train had Tiegun to move, it was making a noise just lilve box 
cars and coal cars will make a noise. I aid not hear this train approaching 
from the rear. I was looking in front for a signal, and, just before he hit 
me, I reacbed down to get uiy lantern to go to the other end of the car I was 
on and tie up the brake on that old cab and tlie front end of this coal car, and 
that is when it hapi)ened immediately. I just looked around when I plcked 
up my lantern, and he was within three feet of me, I reckon. I didn't hâve 
time to jump or do anything." 

The only way in which he could hâve escaped from his perilous 
position would hâve been to jump from the car before the Hoodlum 
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train struck it. The train rushed on him at the rate of from 35 to 30 
miles an hour, and the car he was on was moving at the rate of 6 or 
7. miles an hour. Under thèse circumstances, the trial court would cer- 
tainly hâve no right to say arbitrarily that he was in f ault for not 
jumping from the train. If he had jumped and received injuries by 
jumping, the court would then hâve had the power, but not the right 
to arbitrarily instruct the jury that he ought to hâve remained on the 
car. In either case, it was clearly a question for the jury as to whether 
under the circumstances he was in fault. Beach on Contributory Nég- 
ligence (3d Ed.) '§ 451 (quoting Judge Cooley) ; 3 Thompson on Nég- 
ligence, §§ 3025, 3026 ; 1 Beven on Négligence (3d Ed.) 156. 

The following excerpt from the charge of the able and experienced 
trial judge shows how fairly he submitted to the jury thé controverted 
questions of fact: 

Newman, District Judge, charging the jury: 

"At common law the employer was not Uable to an employé for tlie négli- 
gence of anottér epiployé in the same common service, but by a statute of 
Georgia this lias been changea as to railroad companies. Railroad companies 
In Georgia are liable to their employés for injuries through the négligence of 
coemployés in the same service, provlded the injured employé is free from 
fault. In this act of the Législature of Georgia, it was recited that, on ac- 
count of the large number of servants émployed by railroad companies, this 
should lue the rule, that an ebiployé should be entitled to recover for an in- 
jury sustained through the négligence of a coemployé, but the injured party 
in that sort of a case must be free from fault hlmself. It will be necessary 
for you to belleve, in this case, that the, employés engaged in operating the 
Hoodlum train were guilty of négligence in rulmlng into the rear end of the 
other train, and, even iC this be true, it Will be necessary for you to believe. 
further, that the plaintiff hlmself was free from fault in and about the mat- 
ter which caused his injury. 

"You wijl flrst ascertain whether or not the employés operating the Hood- 
lum train, ànd particularly the engineer, were guilty of négligence in that re- 
spect. If they were not guilty of négligence, if, under the circumstances, they 
had a right to assume that the way was clear and to run on as they dld, and 
that there was no négligence on their part in connection with this accident, 
the railroad Company would not be liable and you would flnd a verdict in its 
favor. 

"If you believe there was négligence on the part of thèse employés on the 
Hoodlum train, particularly the engineer, it will be necessary also for you to 
flnd that the plaintiff was free from fault. 

"The fault claimed on the part of the plaintiff by the défendant is that he 
failed to flag or protect the rear end of his train when he must hâve known 
and seen the Hoodlum train approaehing. 

"The court instructs you that it would be the duty of the flagnian in this 
position, under the rules of the Company and under ail the évidence, to use 
such reasonable care under the circumstances as was necessary to protect the 
rear of his train. Under thèse rules and under the common sensé of the mat- 
ter, if a man was placed there, It would almost be a matter of common knowl- 
edge that he was placed there for the protection of the rear end of his train. 

"If you believe that he was occupying the track of the company at such 
point that he>knew or had reason to believe that another train was following 
upon the same traCk, he should hâve used reasonable care to protect his train 
from injury from the approaehing train. 

"In the opinion of the court, so much of the rules of the company, read in 
évidence, as require the flagman to go back 16 telegraph pôles, or 18 tele- 
graph pôles, would not be strictly applicable in the yards of the company, be- 
cause the speed that switch trains attain in the yards, and switch englues, 
would hardly reguire that, butilt would be necessary, indeed, under ail thèse 
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rules, It was necessary, for hlm to exercise reasonable care, in liia position, 
to protect tlie rear of his train in a proper way." 

It is to be noted that the trial judge charged the jury that the rules 
referred to were not strictly applicable on the facts, and that no ex- 
ception to this instruction was taken by the défendant. The trial judge 
evidently recognized, and the défendant did not then controvert, that 
the évidence tended to show that the company's servants were not re- 
quired or expected to act under the quoted rules in the yards and un- 
der the circumstances of this case. 

After the verdict for the plaintiff was rendered, the défendant 
moved for a new trial. The following are excerpts from the opinion 
of the judge in refusing the motion: 

Newman, District Judge : 

<> * * * rpjjg (jefense was based alraost entirely upon the ground of eoii- 
trlbutory négligence on the part of the plaintiff. The court subinltted this 
issue dlstinctly to the jury— that Is, as to whether there was any négligence 
on the part of the plaintiff contributing to the accident which resulted in hls 
injury — instructlng them that, if there was fault on his part in this respect, 
he coiild not recover, and the Jury necessarily f ound this issue In favor of the 
plaintiff in order to find a verdict in hls favor. * * * 

"Considering the character of the work to be done, the location in the com- 
pany's yards, and the fact that there was a stralght track approachlug How- 
ell's Station for a considérable distance in the direction the Iloodlum train 
was coming, I am not prepared to say. in the face of the verdict of the jury, 
that the plaintiff may not hâve assumed that his eut of cars, inovlng off by 
Howell's Station, wlth the red light on the rear, could be seen by the ap- 
proachlng englneer, and that he was in no danger whatever from a collision 
with thè Hoodlum train. That Ritch was in the discharge of the duty which 
he thought he should perform at the time, and about to start to do some 
work which he thought it was his duty to do, can hardly be questioned from 
the évidence." 

This opinion, rendered by the judge who heard the évidence and 
saw the witnesses, shows, as I think the évidence in the record also 
abundantly shows, that the plaintiff's right to hâve his case go to 
the jury could "hardly be questioned from the évidence." Excerpts 
from the évidence appear in a footnote.^ 

When we consider that this court should be governed by the rule 
announced in Grand Trunk Railway Company v. Ives, supra, it is dif- 
ficult to see how it can now be held that this case should be reversed 
for the failure to direct a verdict for the défendant. It cannot be 
done without violating that rule, unless the facts are such that ail 
reasonable men must draw the conclusion from them that the défend- 
ant was entitled to the verdict because of the négligence or fault of 
the plaintifif. The judge who heard the évidence and the jury to 
whom the issue was fairly submitted hâve reached a conclusion on 
conflicting évidence différent from that of the majority of this court, 
and that resuit itself should hâve its weight in showing that there was 
in the case some évidence to justify their conclusion. Twelve jurors 
may be "reasonable men," although they draw inf erences from the év- 
idence differing from those drawn by two judges. 

^ See note at end ot case. 
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A learned writer who devoted his life to the study of this subject 
wrote : 

"Before venturlng to décide a question hlmself, Instead o( submlttlng It to 
the jury, the n'udge may well take the opinion of the jury upon it, and. if he 
flnds that opinion opposed to his own, he may well pause and reconsider his 
own opinion with greater délibération, upon a motion for new trial, instead 
of conciuding that he Is better capable of dealing with questions of faet than 
the 12 men in the jury box, thus decidlng the case under the stress of the 
suprême thought of the hour." 1 Thompson on Négligence, | 431. 

Another distinguished writer, referring to cases involving the issue 
of négligence, says: 

"The American courts • • * hâve gone to such extrême lengths in con- 
trolling and settirig aside verdicts that it seems to be often difflcult, if not 
impossible, to acquit them of Ignorlng altogether the true boundary line be- 
tween their own functions and those of juries," 1 Labatt on Master and 
Servant, § 330. 

See, also, 1 Beven on Négligence (3d Ed.) 131. 

While this is true of some of the lower fédéral courts, it is not true 
as to the fédéral court of last resort. That court has adhered to the 
rule announced by Mr. Justice Lamar, which hereto fore has been fol- 
lowed by this court. Nelson v. N. O. & N. E. R. Co., 100 Fed. 731, 
40 C. C. A. 673 ; Southern Pacific Co. v. Covey, 109 Fed. 416, 48 C. 
C. A. 460 ; Texas & Pacific Ry. Co. v. Carlin, 111 Fed. 777, 49 C. C. 
A. 605. And one of our greatest judges, deprecating this tendency 
of the lower courts to take such cases from the jury, said: 

"We see no reason. so long as the jury system Is the law of the land, and 
the jury is made the tribunal to décide disputed questions of fact, why It 
should not décide such questions as thèse as well as others." Jones v. East 
Tenn., etc., U. R. Co., 128 U. S. 443, 445, 9 Sup. Ct. 118, 32 L. Ed. 478. 

Recently, the Président, himself once a fédéral judge, said in a mes- 
sage to Congress: 

"Under présent conditions the poor man Is at a woful dlsadvantage in a 
légal contest with a corporation or a rich opponent." 

To enlarge the rule allowing the court to take cases from the jury 
will greatly increase the disadvantage. Plaintiffs of the class in ques- 
tion are rarely able to bear the expense of appeal to a higher court. 
That the class is numerous is shown by the fact that in only three 
months of last year 1,080 employés Were killed and 33,463 injured by 
accidents on "steam roads" alone. Accident Bulletin, I. C. C, for 
July, August, and September, 1910, p. 4. If plaintiiïs in such cases, 
where the évidence is conflicting or the inferences varying, are not 
allowed to submit their cases to the jury, the evil pointed out by the 
Président will be increased tenfold. Life and limb will appear cheaper 
to the employers than safe appliances and skillf ul f ellow servants» 
for to kill and maim by négligence will cost them nothing. When- 
ever the Circuit Court improperly and unjustly takes the case of an 
indigent plaintifï from the jury by arbitrarily directing a verdict 
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against him, he is practicàlly denied the constitutional right o£ trial 
ty jury. 

In my opinion the trial court ruled correctly in refusing to direct 
the verdict, and the judgment should be affirmed. 

NOTE. 

Clifford H. Ritch, the plalntlff, as a witness in his own behalf, testlfled: 
"I am the plaintifC in this case. On the 16th day of December, 1908, I was 
employed as a switchuian by the Southern Railway in the yards — at the In- 
mau yards. * * * On this particular occasion, when I was hurt, I rode 
the rear end of thèse cars, didn't use any air, and we just eoupled up to the 
eut of cars. Sometimes on four or five cars we eut the air in, and soinetimes 
we didn't eut any in at ail, carrled them without any air on them, and I 
stayed on the rear eud. * * * In this particular case I was back there 
on the rear car, on a coal car, one of thèse hopper bottom coal cars, and mj' 
white lantern was on the end of the slll on the right-liaud side. and my red 
light was on this side going north. It was near 5 o'cloclî in tlie morning. 
I guess it was about daybrealc. ïhere wasn't any brake on the end of the 
car I was on, and I reached down to get my lantern to go to the other eud 
of this car to put the brake on the cab, and this coal car — there was an old 
eau on the end next to this coal car — and when I reached for niy lantern, 
this man hit me like that. Conductor .Tim Duun had control of the train, 
and directed its niovements. In this particular case he gave directions about 
cutting the engine ofl and letting thèse cars ruu down the grade. At this 
particular time my duty was to get ofï at this switch that was throwu for 
letting the cars up there and throw the switch and get my eugine out of 
there, and go up to where the train stopped at, wherever it stopped, generally 
stopped at Howell's Station, and couple the engine to the end of the cars 
I was on, and shove those cars in that position, and the front switchman 
stayed up in front, and the conductor both and I would staud on the nearest 
box to the engine and watch out for signais in shoving the cars in. When 
the engine eut loose, it was on the front of the train. It eut loose and 
went one way, and the train just ran on by gravity on the other track. The 
engine was to come back and couple on to the rear end of the train after it 
got up by the engine. When the collision took place, I was on the rear end 
of that coal car. I was on the end sill on the outside, on the end sill. ïhat 
coal car sill Is about that width, I suppose [indicating]. * * * i had a 
red light and a white light on this car. The red light is to signal danger 
and the white light is to give signais with, pass signais from one to the 
other. The Hoodlum car came from the rear. We were both going in the 
same direction, and he overtaken us. The Hoodlum was ou the north-bound 
passenger track. It was used for frelght engines and ail things. The Hood- 
lum train is a train that carried employés from Simpson street to North 
Inman and ail places between. It carries just employés. It is composed ot 
from one to three cars, hardly ever o^er two ; and engine and one to three 
cars, sometimes passenger coaches, and sometimes baggage cars. On this 
occasion they were pulling two passenger coaches. It does not run on a 
schedule, just a bulletin put up and the train makes a round trip. It makes 
a round trip about every hour, ail night and ail day. It runs from Simp- 
son Street to North Inman yards, something like six or seven miles. Con- 
ductor Maddox was in charge. Wilkie was engineer of this train. It start- 
ed from South yards to Inman yards. It was ail within the yard limlts of 
Atlanta. The yard limits are supposed to extend outside of the road. This 
train looks out for obstructions no more than freight engines that are work- 
ing in the yard limits. This train Is not on the time table at ail, and never 
bas been. 'It is a little train run for the convenience of the employés of 
the yards. It was going in the same direction my cars were. It was a tall- 
end collision on the same track. We were In front, and he came up from 
the rear and hit me. I was on the back the way they were going. He 
came up behind me. I can make a rough diagram of the station there, so 
the jury can understand better. * ♦ • In the yard limits they are sup- 
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posed to run under full eontrpl through the yard limits, if you cau't see <a 
train over three car lengths, if you are in any place, around a curve or 
any place where you can't see a train over three car lengths. ïhey are sup- 
posed to run so as to stop wlthin the distance they can see a train In front 
and any danger. ♦ * » xhe Hoodlum train ordinarily made a round 
trip every hour. That was what was on the bulletin that was to give em- 
ployés. It always ran within yard limita. It had no sehedule, only .1ust 
runnlng tlme and leaving tlme at eaeh end. As to what I had to do vinder 
luy duties to indicate to this Hoodlum train or a switch engine or any other 
train on the track that I was there, my red lamp was there to show, and 
this track was perfectly straight, and he could see me there for near half 
a mile. From the point where I was struck the track was straight back 
for half a mile. You could see half a mile, perfectly straight. This train is 
uot supposed to run at a higher rate of speed than to hâve perfect control 
of the engine. They run under control so as to stop in the distance they 
can see a red light. When my engine eut loose and the cars were going 
down the track, I suppose they was running about six or seven miles an 
hour. They were going by force of gravity ; about like a man would trot, 
something Uke that. After the engine eut loose, the cars roUed .lust about 
as far as from hère to the back of the building before the Hoodlum train 
struck us. The Hoodlum train must hâve beeu running at the rate of 2."> 
miles an hour, 25 or 30 miles. When the cars were hit, I was ou a eut of 
27 cars, and he came very near knocklng the front switchman olï of the 
twenty-seventh car from where he hit back hère, and knocked this coal car 
crossways of the track, klnd of catty-cornered, aud knocked hls teuder right 
np agttlnst his boller, hit right jam up against it. The rlglit side of the 
tender was up against the boiler. One car was deralled. That was the car 
I was on, and hls tender was knocked ofC. The car I was on was an empty 
car. It was thrown across that track. knocked crossways. kind of catty- 
cornered across. I could not see the front brakeman at the tlme we were 
hit. I was knocked down through that car some way. I could not tell 
exactly. When the train hit, I was knocked down on my back, fell wlth 
my back across thèse two axles, rear axles of that coal car. My head 
vi'as on the ground, and there was a hole knocked in the end of the tank 
about that large [Indicatlug] in the water tank on the teuder, and the water 
came out of that tank on me. * * * i gaw that after I got up. I was 
knocked senseless. I didn't know anything about the water being on there 
until just before this. I was out of breath. I could not tell how long I 
was there on the ground before they found me. When I recovered my 
sensés, I was in that same position, lying on the ground, across thèse axles 
wlth my head on the ground. The frame of the car was knocked up. It 
was knocked oûf of the axles, and I was lying flat on my back on thèse 
axles, and my head on the ground. I was that way when I recovered my 
sensés. Maddox was the first one that got to me when I recovered my sensés. 
I don't recollect any one eise. He was the conduetor of the Hoodlum. Hlm 
and Jim Dunn got me in the car and laid me down on the seats, and I couldn't 
lay In that position, and they took me off, and they got a switch engine 
there and put a cushion on the front end of the switch engine, aud laid 
me down on that. Then they brought me to Simpson street, and telephoned 
for the ambulance, and sent me to the Atlauta Hospital. I stayed there 30 
days, I think. I was injured lu the small of my back, this right slde, one 
rib over my heart and this foot [indicatingj. One rlb was crushed in some 
way. The doctor can tell you how It was. Thèse rlbs hère in the right 
side. The skin underneath them was eut loose, aud they were knocked out 
of joint. I couldn't say exactly which, on that side. My right foot was 
crushed and that calf was hurt. The skin shows that, that was split in 
three places and that torn loose, aud my foot was crushed back that way 
[Indieating], and that blg toe there was crushed ail to pièces. When I got 
to the hospital, I was consclous. I suffiered pain. The pains in my back 
were awful, and in my right side, and back up in my chest. Why, my back, 
you know, pains me now, pains me awful. At times my back pains me awful 
bad and at times it does not botlier me at ail scarcely, and my right slde 
and just up In hère [indicatlug] gives me some pain sometimes, but the 
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pain there Is not as bad as the pain In my back. This rlght foot, the lead- 
ers In this leg, I suppose was torn somewhat, and rlght up and down that 
muscle aches there In that leg when I stand On It or walk on it toc much ; 
and, of course, the foot is stiff. * • * When I was on this end slU, 
there was nothing between me and the track, and I had a red light there 
to keep trains and people from running Into us. They provide a flagman 
with a lantern of that sort. I was supposed to take charge and protect 
the rear of that train, and was glven that lantern to do it; but I was not 
supposed to flag a train there on that straight track. We wcren't supposed 
to flag down there. We were not supposed to flag in the yard limits on a 
straight track. In the yard limits, if my train is standing on a curve, 
I always step back around to give the man a showing, but on a straight 
track when he could see what is the use of flagging if a man can see, in 
the yard limits. The rules make double protection for that very thing. The 
faet that they could look ont. There Is a rule covering that. The rule covers 
flagging, , where he should use the flag when occupylng the main Une. It does 
not make any différence between a curve and a straight track. I made 
the différence myself. Everybody around the yard does. The rule says 
that, when we are occupying the main Une, there is a certain distance to 
go back to flag, but we don't flag according to that rule in the yard limits. 
In the yard limits the rules on the time tables supersede that rule. Those 
rules on the time table supersede the other rules, the gênerai rules. There 
Is a spécial rule there. * * * I was on the main llne, but at the time 
I was hit I was running. The rules do not require us to put down a torpédo 
or fusée in the yard. * * * Why, the train was moving and on a per- 
fectly straight track, and nothing in the way to keep the engineer from see- 
ing my light, nothing in the world between us and bis teuder, and I was 
just so sure that he would stop, knew that he would stop. It was a stop 
station for ail trains. It is a stop station for ail trains. Switch englues and 
ail other trains stop there. * * * When the train had begun to move. 
ît was making a noise just like box cars and coal cars wlU make a noise. I 
dld not hear this train approaehing from the rear. I was lookliig in front 
for a signal, and, just before he hit me, I reached down to get my lantern 
to go to the other end of the car I was on and tie up the brake ou that 
old cab and the front end of this coal car, and that Is when it happened 
immediately. I just looked around when I picked up my lantern and he 
was within three feet of me, I reckon. I didn't bave time to jump or do 
anything." 
W. W. Watts, yardmaster, a witness for the défendant, testifled: 
"It was not necessary that a flagman operating in the Atlanta yards on 
the rear end of a train of tliat sort, puUed by a switch eugine for the mère 
purpose of switching around, to run back every time the train stops three 
minutes to put ont a fusée or torpédo. They do it ; yes, sir, they do. For 
a threë* minute stop they set tbeir fusée for It, set it up. If a switch train 
stops as many as flve or six times in golng from the South yard to How- 
ell's Station, for the flagman to observe the rule he does not hâve to run 
back 18 telegraph pôles and put ont a fusée or torpedoes. They bave to 
take a red light, and go back from the end of the train some distance. If 
they are in the yard limits, the Instructions are he would go back to flag 
with his red light If the train did not stop more than two or three min- 
utes, if he would go back with hls red light, he could stop anybody that 
was coming. * * * As a matter of practice In operating thèse switch en- 
glues in the yards, the flagman every time the englue stops three minutes 
to switch cars or anything else does not run back with the red light, but 
they do get down on the ground and go back far enough from the rear of 
the train. The distance they go back dépends on the curve of the track. 
From Howell's Station back this way for half a mile there Is a perfectly 
straight track over to Simpson street. Then you get a curve to the rlght, 
and at the A., B. & A. crossIng you strlke a curve to the left. Beyond 
the A., B. & A. Crossing, going north, from there to Howell's Station, the 
track curves from the A., B. & A. crossIng to JefCerson street. I would not 
call it a straight track till you got 50 or 75 feet going north of the A., B. 
& A. crossIng. It is nearly a half mile to Howell's Station. That is per- 
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fectjy straight. . This Hoodlum train makes 8 or 10 stops In 5 miles, and 
had 30 minutes to get tliere and run round Ms train in. I suppose he 
ran upwards from 20 or 30, ôi* 35 miles an bour in tlie yards. In some 
places he would net hâve, to run over àO miles an hour to make hls stops 
and otl;er places run 35 miles." 

J. T. Dunn, tàe conductor, on the swîtch train, and a witness for tlio de- 
fendant, testifled: 

",i àm' employed by the Southern Eailway Company, i was in charge of 
the tr?,ln that Mr. Ritch was working with when he was hurt In December, 
190S. Just'hefore his injury, I stopped there to drop my train by at How- 
ell,'s "Stàtlpn. ' My engine was standing right at the stop board at Howell'9 
Station. I had in the train 27 cars. My train exteuded back 27 car lengths. 
The cars jrun anywhere from 32 to 38 feet each. There was air on my 
train — about 15 cars wlth , air. When I stopped there, I had to bleed tha 
air off thesé cars before ,1 eould drop them by. In pulllng down there, 
we had to eut the air loose from the engine, and had to bleed the air off. I 
had to eut the engine off and eut off this air, and after I eut it off, I had 
to bleed the cyllnders before they would roU in. Cutting the air ont sets 
the brakes on the cars. To do that there Is a little lever on the cars con- 
nècted wlth thèse air cylindérs, and you bave got to catch this and pull 
it and open the air cocks to the cylindérs and blow the air off to release the 
iirakes. I hâve to wait untll the air goes ont. My head brakeman and 1 
did that. I suppose it took four or flve or six minutes to do ^that work. 
After I bléd this air ofC, I walked down In front of the engine. 'The engine 
was going baclvward, and I was in front of the engine the way we were 
going, and made arrangements with the switch tender as to what I was 
going to do, and then gave my switchman lantern signal to glve the cars a 
start and eut the engine off, and I was to let the engine go down the straight 
main Une, and turn the cars In the other main Une. I stopped at Howell's 
before those cars got started, in ail four or five or six minutes. I was 
standing there maklng this till we got ready to start the train again at 
least flve minutes. The train at that tlme was on the uorth main Une. I 
was blocking the main Une during that flve minutes. I did not see Ritch 
at the tlme. He was on the rear of the 27 cars. After I started my train 
and eut the engine off, C. C. Rogers eut the engine off, and I was to turn 
the engine at the switch myself, and then eut the cars, with Rogers off. 
The engine went by and Rogers came on the train. I eut the train, aud 1 
thought I heard something hit my train just after we started, and I sald, 
'Didn't the Hoodlum hit our train up yonder?' and he said, 'Something hit 
us,' and after the cars came rolllng on down, why I got up on the cars with 
him and helped him to stop the cars after they rolled into the clear. I did 
not sce Ritch from the time I stopped the cars up untll that time. I did 
not know whether he had been ont to flag or not. * * * Every time we 
stop now wlthln the Atlanta terminal limits we expect the switch^ian or 
flagman, whatever he is called, to be ready in case he could see or hear 
anything coming to go back at once. I don't expect him to go back at al! 
uniess he sees or hears some one eomlng. It wasn't the rule. If it was a 
straight track, he could hâve seen anything coming far enough. As to the 
èngineer on the train seeing our train, too, it was very foggy that moruiug. 
There was a tolerably heavy fog that mornlng. It was tolerably cold. It 
was in December. The englneer did not glve any signal for Mr. Ritch to 
come back to the train on this occasion. They hadn't yet gotten rid of the 
load. The stop we made there did justify in my opinion the iiaguian going 
back and leaving the train to do flagging. He should bave gone back far 
enough to stop a train. We would hâve blown him in before we left there 
if he didn't come in of his own accord. The Hoodlum train didn't hit my 
train untll It started off. I didn't blow hhn in, because we hadn't coupled 
the engine on the train to leave. The train was going, but, before I un- 
coupled the engine, I gave the train a jerk. The flagman on the front un- 
coupled the engine from the cars. Then the engine ran on. The cars rolled 
straight on, going downgrade. I did not blow the switchman in at that 
time because we had yet, you know, to bring the englue back on the main 
Une and put it in on the freight Une." 
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W. H. Allen, the engineer on the switch train, and a witiiess for the de- 
fendant, testlfied: 

"I Unow we were there six or seven or ten minutes. Jt takes that long to 
bleed 16 air cars. I saw the rèar signal on my train when we left the A., 
B. & A. Crossing, red light. My train was 27 cars long." 

H. S. Williie, the engineer on the Hoodlum train, and a witness for the 
défendant, testified: ' ' 7 

"I did not see this train that I struck till I was about two car lengths off, 
somethlng like that. I was looking ahead at the time. I saw a white 
light in the direction I was going. I did not see a red light. This white 
light was sltting on the end of a car on the end sill. It was on the rlght of 
the car, I guess, from me. I tliought the light was on the W. & A. tracks. 
My train had right of track while I was running there over everything ex- 
cept passenger trains. This I struck was not a passenger train. I had 
right of track over it. A red light signifies danger. It is the danger signal. 
This was a straight track where I struck the cars." 

Mr. Rountree, of counsel for the plaintiff, offered page 1S2 of the rule 
hook in évidence, and read it to the .jury, as follovvs: 

"General Régulation ]. Yard liniits are indicated by slgn boards, reading 
yard limit located on either side of certain nainert stations as mentioned In 
the current time table of each division. Switching and other eugines anC 
trains may work withln thèse limlts without regard to second-class and in- 
ferior trains, but must give way imniediately upon their approach. Second- 
class and inferior trains must approach and run through yard limits under 
full control, expecting to find the main track occupied. In case of accident 
responsibility rests with approaching train." 



STEAMSHIP WELLBSLEY CO. v. C. A. HOOPER & CO. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1S)11,) 

No. 1,80S. 

1. SnippiNG (§ 132*)— LiABiLiTT FOR Loss OF Cakgo— Seawortuiness or Ves- 

SBL — PreSUMPTION. 

Where disaster overtakes a vessel at the beginning of her voyage, 
without stre.ss of weather or other adéquate cause appearlng, the pre- 
sumptlou is that she was unseaworthy when the voyage commenced. and 
the burden rests on the owuer to avoid liahlllty for cargo lost or Injured 
to overcorae such presuuiption by showing affirmatively that the ship was 
seaworthy. 

[Ed. Note. — For other cases, see Shipping. Cent. Plg. § 482 ; Dec. Dig. 
§ 132.*] 

2. SlIIPPING (§ 121*) LlAllILITY FOR LoSS OF CAECiO— SeAWOKTIIINESS. 

A ship is not seaworthy when from her imiiroper loading she is ren- 
dered unfit to encouuter the ordinary périls of navigation which could 
reasonably hâve been anticiiJated on the projected voyage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 450 ; Dec. Dlg. 
§ 121.*] 

3. SjiIPPI>'G (§ 138*)— LlABILITY FOR LOSS OF CARGO— EXEMPTION T:NDER HaR- 

TER ACT. 

Section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. 
S. Comp. St. 1901, p. 2946]), which exempts the owner of a vessel from 
liability for loss or injury to cargo resulting fi'om faults or errors in 
navigation or in the management of the vessel if he has exerclsed due 
diligence to make the vessel in ail respect.s seaworthy and properly 
manned, equipped, and supplled, applies only to the vessel after the voy- 
age has commenced, and cannot be invoked by an owner to relieve hlm 
from liability for cargo lost while the vessel is loading, through the neg- 

•For other cases see saœe toplc & § numbbb In Dec. & Am. Digs- 1907 to date, & Rep'r Indexes 
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ligence of those In charge in permitting her to settle on the bottom and 
list unttl deck cargo fell overboard. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. § 492; Dec. Dlg. 
1 138.» 

Statutory exemptions of shipowners from liability, see notes to Nord- 
Deutscher Uoyd v. Insurance Co. of N. A., 49 C. 0. A. 11; Ealli v. New 
York & S. T. S. S. Co., 83 C. G. A. 294.] 

4. Appbal and Eebob (§ 1011*) — Eeview or Verdict— Conflicting Evidence 

— "Fatjlt in Navigation." 

A steamer loaded with a cargo of shingles, both below and on deck, 
as siie wa» belng towed ont of Humboldt Bay, Cal., where sbe loaded, on 
maklng a turn to enter the jetty listed beavlly to port, shlfted her deck 
load, and it vi^as neeessary to jettlson a part of it before she could be 
righted. There were no unusual conditions of weather or tide. Heliî. 
that a flnding would not be distnrbed made by the trial court on confllct- 
ing évidence that the accident was due to the unseaworthiness of the 
vessel by reason of the manner in which she was loaded, rendering her 
unstable, and not to a péril of the sea, wlthln the exemption in the bill of 
lading, nor to a fault in navigation wlthin Harter Act Feb. 13, 1893, c. 
105, § 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946). 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3989 ; Dec. Dlg. § 1011.*] 

5. Shipping (§ 131*) — Loss of Cargo— Decbee—Interest. 

An admiralty rule flxing the rate of interest to be allowed on judg- 
ments entered on a bond or stipulation for the release of property libeled 
bas no application to a judgnieiit for breach of a contract of carriage, in 
which case the légal rate of interest of the state may properly be al- 
lowed. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 131.*] 

6. Shipping (§ 131*)— Loss of Cargo— Decebe— Interest. 

The fact that a decree against a shipowner for loss of cargo includes 
interest to the date of its entry does not make it error to award Interest 
on the entlre decree from that time forward. 

[Ed. Note. — For other cases, see Shipping, Dec, Dig. § 131.*] 

7. Carriers (§ 125*) — Action for Loss of Goods— Effect of Patmbnt of 

Loss BY INSUBEB. 

The fact that a cargo insurer has paid a loss due to fault of the ship 
does not preclude a recovery against the vessel owner who is primarily 
llable therefor, and it is immaterial whether the action is brought in the 
name of the Insurer or of the insured for its beneflt. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 552-556; Dec. 
Dlg. § 125.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by C. A. Hooper & Co., a corporation, against the 
steamship Wellesley, Steamship Wellesley Company, claimant. Decree 
for libelant, and claimant appeals. Affirmed. 

In November, 1908, the steamship Wellesley was at the port of Eurêka, 
Humboldt Bay, Cal., taking on a cargo of shingles which she undertook to 
transport for the appellee to San Pedro and San Diego. After taking a large 
portion of her underdeck cargo, at the arm of Humboldt Bay, known as North 
Bay, she proceeded thence to Fields L-anding on the South Bay, where she 
was to complète loading her cargo. There she took in further cargo, under- 
deck, and also a full deck cargo. At Fields Landing, the bottom is hard and 
shelving oflf shore. After the vessel had almost completed her lading, she 
ceased loading at about 8 o'clock in the evening. By 5 o'clock on the follow- 
ing morning, while the crew were in their bunks, the tide had reeeded so far 

•For other cases see same toplo & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that the vessel landed on the bottom. In conséquence of groundlng, she listed 
to starboard, partlng one of her Unes, and dlschar^ng part of the deek load. 
She then slowly righted and listed to port, and discharged about the same 
number of shlngles on the shore side. The shlngles so dlscharged on the 
shore side were recovered and agaln stowed on deek, but those dlscharged on 
the water side were floated up the bay, where they were subsequently salved. 
The Ubelant then fumlshed new cargo, which was loaded on deek, sufficlent 
to complète the loadlng. The vessel then proceeded northward, and came to 
ancàor In North Bay, some distance north of the main entrance to the harbor. 
The channel at the main entrance is protected by a jetty running ont Into 
the océan almost at a rlght angle wlth the channels of North and South Bays. 
The channel In and ont of the harbor is narrow, and in proceedlng from 
where the vessel lay in the North Bay ont to sea It was necessary to make 
a Sharp turn near the shoreward end of the jetty. On the morning of No- 
vember 9th, at about two hours before high tide, the tug Ranger took the 
steamship in tow for the purpose of towlng her out to sea. Soon after start- 
ing, the master of the tug gave orders to proceed at full speed. When the 
steamship -came to the Jetty and was making the turn necessary to pass out, 
she suddenly listed to port and her deek cargo shifted to port, carrying her 
over until she commenced to fill, and she flnally stood at an angle of 35 de- 
grees. The captain of the Wellesley directed the tug to turn around and 
tow hlm back. To save the ship he let go the deek lashlngs and allowed part 
of the deek load to go overboard, and he jettisoned a further quantity there- 
of. The vessel was landed on mud flats at the upper part of the harbor, 
where much of her cargo was dlscharged into lighters, after whieh she was 
pumped out and some temporary repalrs were made. She then restowed her 
cargo, took on additlonal shlngles to replace some of those which had been 
Jost, and proceeded to her destination, with a deek load piaterially less than 
that which she had flrst attempted to carry. Of the shlngles which fell 
overboard and were jettisoned on November 9th, 1,308,000 were salved by the 
libelant at an expense of $1,299.40, ard the remainder, amounting to 1,455,- 
250, were a total loss. The libel alleged that on November 7, 8, and 15, 1908, 
the master of the Wellesley received on board that vessel 7,675,000 redwood 
shlngles, the property of the libelant, agreeing for a stipulated freîght to 
carry and transport the same on such steamship from the port of Eurêka, 
and deliver a part thereof at the port of San Pedro, and the remainder at the 
port of San Diego, for which he issued shlpplng receipts or bills of lading, 
and alleged a shortage of 2,867,250 shlngles at the ports of discharge, and al- 
leged, further, an expenditure of $1,299.40 for the salvage of a portion of said 
shlngles and other expenses incident thereto, amounting In ail to $1,478.31. 
The claimant admitted a shortage of 1,455,250 shlngles, and pleaded two dé- 
fenses: Pirst, that the contract provided for the transportatlon of said car- 
go, "the périls of the sea and other accidents of navigation exeepted," and 
that it contained a further stipulation that the deek load should be at ship- 
per's risk, and that the gênerai average. If any, should be settled aeeording 
to the York-Antwerp rules of 1890, and for a second défense pleaded section 
3 of the Harter act (Act Feb. 13, 1803, c. 105, 27 Stat 445 [U. S. Comp. St. 
1901, p. 2946]). 

From the oral testlmony taken In open court, supplemented by dépositions, 
the court below found that the losa of shlngles at Flelds Landlng was due to 
the négligence of the captain and crew of the ship in permitting her to ground, 
and in failing to secure the deek load In case of grounding ; that the mishap 
near the entrance to Humboldt Bay on November 9th was due to the unsea- 
worthy condition of the Wellesley, resulting from her carrying a deek load 
in excess of her actual capacity in view of the character of the ship and the 
ordinary périls to be reasonaWy expected on the projected voyage; that it 
was not caused by faults or errors in navigation, or in the management of 
the ship, or by the périls of the seas ; that a clause providing for gênerai 
average aeeording to the Ïork-Antwerp rules had been understood between 
the libelant and the claimant as applying to ail coasting charges entered into 
between them; whether by written charter party or by verbal agreement, but 
that the évidence was Insnfflelent to show that it was understood between 
the parties that the deek load should be at shipper's rislt. 
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Nathan H, Frank and Irving H. Frank, for appellant. 
E. B. McCIanahan and S. H. Derby, for appellee. 
Before GII.BERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
principal question presented on the appeal is whether or net the loss 
of the cargo of the Wellesley is such as to be covered by the provisions 
of the Harter act. The appellant contends that the évidence proves the 
vessel to hâve been seaworthy, and the accident at the entrance of the 
harbor to hâve been the resuit of bad seamanship, that the périls which 
caused the accident wtve the ordinary périls to be reasonably expected 
on the projected voyage, and that there is no proof to sustain the find- 
ing of the trial court that the accident resulted from carrying a deck 
load in excess of the vessel's actual capacity, but that the proof is that 
the accident resulted from taking the vessel over the bar at an im- 
proper time, against the protest of the master of the vessel, and at an 
improper speed, and that it was the négligence of the tug, and possibly 
the concurring négligence of the master of the Wellesley in driving the 
vessel against an adverse cUrrent and attempting a sharp turn into the 
channel, and not unseaworthiness that caused the accident. In ap- 
proaching this question, it is important to bear in mind that the acci- 
dent occurred before the vessel had reached the turbulent waters of the 
bar, and the significance of the report of the Wellesley's master made 
two days after the accident, in which he said : 

"Herewlth I submit you a report on the mishap to Wellesley In Humboldt 
Bay November Dth, at 10 a. m., as we left for sea wlth tug Ranger ahead 
towlng us. On arrlvlng oiî North Splt, the atrong flood tide struck us hard 
on starboard bow, se that she did not answer helm quick enough, and, having 
the wheel hard aport, she took a heavy list to port, putting bulwarks and 
port deck under water." 

Also the master's protest made on the same date, containing the 
f ollowing : 

"While heading ont for sea, In comlng down between the North and South 
Splts in the heavy tlde rlp, the vessel listed heavy to port, and water came 
over the port bulwarks and port side of decks, so that the vessel could not 
recover balance," etc. 

We think it clear that the accident, occurring as it did, and as thus 
described by the master, raises a strong presumption of unseaworthi- 
ness. The master of the tug had had long expérience in towing vessels 
out to sea at Humboldt Bay. It does not appear that either he or the 
master of the Wellesley anticipated difficulty at the place where the 
accident occurred. It is true there is évidence that the master of the 
Wellesley made some objection to being taken out to sea before high 
tide, but there is no évidence that his objection was based upon the 
appréhension of difficulties to be encountered before reaching the bar^ 
which was known to be rough and at times perilous. In The South- 
wark, 191 U. S. 1, Zé Sup. Ct. 1, 48 L. Ed. 65, the court said: 

"Thls sudden breakdown when the vessel was scarcely out of port would 
raise the presumption of unseaworthiness at the tlme of the salling, maklng 
it incumbent upon the vessel owner to prove seawortlilness, and thls Inde^ 
pendently of the provisions of the Harter act" 
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In The Arctic Bird (D. C.) 109 Fed. 167, it was said: 

"In View of this rule as to what coiistitutes seawofthlness, it bas beea 
uiilfornily held ttiat if a vessel springs a leàk and founders soou after stai't- 
Ing upon her voyage, without liavlng encountered àuy storm or other perlI to 
whlch tbe leak can be attributed, tbe presumption is tbat sbe was unsea- 
wortby wben sbe salled." 

In several décisions of the fédéral courts, the following language of 
the opinion in Walsh v. Insurance Co., 33 N. Y. 436, has been quoted 
with approval : 

"Wbere the inabllity of a sbip to perforai a voyage becomes évident soon 
aftei" Jeaving port, and it founders without stress oi^ weather or other adé- 
quate cause of injury, tbe presumption is that this inability existed before 
setting sali, and that it is due to some latent defect whicb rehdered the ves- 
sel unseaworthy." 

It is significant, also, that shortly after the accident 30 tons of perma- 
nent ballast were placed in the hold of the Wellesley and boarded over. 
There was testimony on behalf of her owners that this was donc not 
because of her instability, but to bring her down by the bow. But this 
évidence is not altogether convincing, for it is shown that about the 
time when the permanent ballast was placed in the Wellesley a siniilar 
amount of permanent ballast was placed in the Bowdoin, a sister ship 
of the Wellesley belonging to the same owner, and there was testimony 
that on April 9, 1908, while lying at her loading dock, the Bowdoin 
suddenly listed and discharged her deck cargo in a manner similar to 
that in which the Wellesley discharged hers at Fields Landing. Con- 
cerning the purpose for which the ballast was put into the Bowdoin, 
the master of the Wellesley testified that it was partly to increase the 
stability, and partly to fill up the hold that was not good for anything 
else, but that the ballast was put into the Wellesley, not for the sake 
of stability, but to fill up the hold between the ceilings. The président 
of the appellant testified that : 

"Tbe prime reason for putting ballast into tbe Wellesley was to get tbe 
vessel down by the head In going up against the northwest winds ; that is 
the prime reason." 

Such may hâve been the principal reason, but the testimony and the 
circumstances suggest that another reason was the instability of the 
vessel. Another significant fact is that, shortly after the accident, the 
président of the appellant wrote to his brother at Eurêka, requesting 
him to hâve gathered up ail shingles picked up f rom the Wellesley, and 
to ofïer the holders thereof from 25 to 40 per cent, of the proceeds 
when sold, and directing him to forward the expense bills. Other cor- 
respondence foUowed, which indicates that at that time the appellant 
understood that it was liable to the appellee for the loss of the shingles. 
There is also testimony in the record which tends strongly to show that 
the speed of the Wellesley just prior to the accident was not such that 
the sudden turn which she made would hâve caused the accident if the 
cargo had been properly stowed. Her full speed under ordinary cir- 
cumstances was eight knots. The tide was running against her at a 
four-mile rate. It needs no expert testimony to show that in making 
a short turn under those conditions she would list to some degree. 
But the testimony of her master and her second mate was that her heel 
185 F.— 47 
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was about 17 degrees at the time when the deck load first shifted. The 
testimony of the naval architect called as an expert by the appellant, 
based as it was largely upon data furnished him by the master of the 
Welleslejr, is not sufficient to convince us that the list was not greater 
than it should hâve been under the circumstances, had the cargo been 
properly loaded. If the entries of the log of the Wellesley are to be 
taken as correctly showihg the précise times at which the vessel passed 
Red No. 4 buoy and Red Nun buoy, the vessel was proceeding at a rate 
not to exceed four knots, a speed that might be expected in view of the 
speed capacity of the vessel and the opposing tide current. The 
master of the tug testified that the Wellesley carried an unusually 
high deck load, that the conditions were normal in the channel 
at the time of and prior to the accident, and that at the channel en- 
trance the Wellesley listed first to starboard, and then slowly recov- 
ered and listed to port, and went over. His testimony, if true, tends 
strongly to indicate the instability of the Wellesley resulting f rom the 
manner in which her cargo was stowed on deck. Considering ail the 
évidence in the case, we cannot say that the trial court erred in finding 
that the accident in the channel resulted from the unseaworthiness of 
the vessel, and we think that, under the well-settled rules of admi- 
ralty practice, we are precluded from disturbing the finding thus made 
upon conflicting évidence, nearly ail of which was heard in open court. 
To avail himself of the protection afforded by section 3 of the Harter 
act, the shipowner must show affirmatively that the ship was sea- 
worthy. International Navigation Co. v, Farr, 181 U. S. 318, 31 Sup. 
et. 591, 45 L. Ed. 830 ; Knott v. Botany Worsted Mills, 179 U. S. 69, 
21 Sup. Ct. 30, 45 L. Ed. 90 ; McCahan v. The Wildcroft, 201 U. S. 
378, 26 Sup. Ct. 467, 50 L. Ed. 794. And the vessel is not seaworthy 
when from her improper loading she is rendered unfit to encounter the 
ordinary périls of navigation which could reasonably hâve been antici- 
pated on the projected voyage. The CoHma (D. C.) 83 Fed. 665 ; The 
Whitlieburn (D. C.) 89 Fed. 526 ; The Oneida (D. C.)) 108 Fed. 886 ; 
Id., 128 Fed. 687, 63 C. C. A. 239 ; The G. B. Boren (D. C.) 132 Fed. 
887. 

Nor do we find ground to disturb the finding of the trial court that 
the accident at Fields Landing was due to the négligence of the master. 
It is said, as against this finding, that the master made soundings to 
ascertain the depth of the water at that point, but that fact does not 
relieve him of the charge of négligence. He was chargeable with 
knowledge of the depth of the water, the fall of the tide, and the 
nature of the ground beneath the vessel. Nor was there error in the 
conclusion of the court below that the appellant cannot claim the pro- 
tection of section 3 of the Harter act for the loss of cargo at that land- 
ing, for it did not resuit from an error in navigation or in the man- 
agement of the vessel within the meaning of that act. Ralli v. New 
York & T. S. S. Co., 154 Fed. 286, 83 C. C. A. 290. In that case the 
court held that the language of section 3 of the Harter act clearly 
contemplâtes a distinction between the préparation for a voyage and 
the management of the same after it is begun, and that the voyage 
does not commence until the cargo is on board and the vessel ready 
to sail. The doctrine of that décision is not discredited, but is to some 
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extent supported by the language of the opinion in The Germanie, 196 
U. S. 589, 25 Sup. et. 317, 49 t. Ed. 610, cited by the appellant. In 
that case the vessel was lying at a wharf discharging her cargo upon 
one side and taking on coal on the opposite side. She took a list 
whereby water came in and damaged her undischarged cargo. The 
court held that the damage was due to négligence in unloading the 
cargo, and that the negUgence fell within section 1 of the Harter act, 
and not within section 3, as négligence in the navigation or management 
of the vessel. Said the court: 

"The ship was not under management at the time, but was the Inert ground 
or floor of activltles that looked not. to her, but to gettlng the cargo ashore. 
* * • If the prlmary purpose is to affect the ballast of the shlp, the change 
is management of the vessel, but If, as in vlew of the flndlngs we must take 
to hâve been the case hère, the prlmary purpose is to get the cargo ashore, 
the fact that it also afifects the trim of the vessel does not make it the less 
a fault of the class whlch the flrst section removes from the opération of the 
third." 

This was said in view of the language of the third section which 
relieves the owner, charterer, or master of responsibility for damage 
or loss resulting from errors in navigation or in the management of 
the vessel. 

We agrée with the court below that the évidence is insufficient to 
show that the contracting parties understood that the deck load was 
to be carried at the shipper's risk, although it was the gênerai custom 
for steamers like the Wellesley to carry shingles on deck on coast-wise 
trips, as was well known by both parties to the contract. The-ship- 
ping contract is shown by a letter of October 23, 1908, written to the 
président of the appellant by the vice président of the appellee, which 
coniirmed a prior verbal agreement, in thèse words : 

"We hereby conflrm our arrangement with you for frelghting about 5,000,- 
000 shingles from Humboldt Bay south on next trlp of elther the steamer 
Wellesley or Bowdoin, at the foUowing rate," etc. 

The bills of lading were in the f ollowing f orm : 

"Received from N. W. P. R. R. Co. for Pacific Redwood Shingle Co. in good 
order on board the S. S. Wellesley, the following packages, contents un- 
known, to be delivered to Mr. C. A. Hooper at San Pedro, dangers of flre 
or navigation or any other accident or danger of the seas, rivers or stream 
navigation excepted, and with privilège of reshipping on steamboats or 
barges." • 

The évidence upon which the appellant relies to prove its construc- 
tion of the agreement consists in the testimony of the manager of the 
appellee, who was called as a witness for the appellant. He admitted 
that the Pacific Coast Shipowners' Association, of which both the ap- 
pellant and the appellee were members, had adopted a form of contract 
for the carriage of lumber which contained among other provisions 
the following : 

"Vessel to be permitted to carry her usual deck load, but at shipper's 
risk." 

It is contended that his testimony admits, further, that this contract 
so adopted formed part of the contract for carriage of the cargo in the 
présent case. But a considération of the whole of his testimony leaves 
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it Loubtful wliether Heintended to make any such admission, and, at 
ail events, it makes it clear that whenever the form of contract of the 
association was adopted, as'tlie witness testified it ustially was in char- 
ter parties, it was not understood to be an agreement to relieve the 
carrier from responsibility for bad stowage or willful loss or damage 
to the cargo by captain or crew. In short, according to the under- 
standing of the witness, the form of contract so framed by the associa- 
tion amounted to no more than this : That in agreeing that goods be 
stowed on deck at shipper's risk the shipper relieves the ship of re- 
sponsibility for damage. or loss occurring through natural causes where 
ail reasonable care is taken of the cargo during the voyage, an exemp- 
tion which is not prohibited by the first section of the Harter Act. 

We find no merit in the contention that the court made an error in 
calculating the number of shingles lost or in awarding damages at 7 
per cent, per annum compounded at the date of the decree. Seven per 
cent, was allowed as the légal rate of interest fixed by the law of CaH- 
fornia,ibut the appellant contends that it was error to allow more than 
6 per cent., the prevailing rate of interest in admiralty causes. It is 
true that thç seventy-fîrst admiralty rule of the court belôw fixes 6 per 
cent, as the rate of interest on a judgment entered on a bond or stip- 
ulation filed \yith the clerk for the appraised or agreed value of any 
property libeled in that court, but thât rule has no application to a 
judgment rendered for a'breach of contract to carry goods. The ap- 
pellant also cites the cases of The Steamship Aleppo, 7 Ben. 120, Fed. 
Cas. No. 158, and Dyer v. National Steam Navigation Co., 14 Blatchf. 
483, Fed. Cas. No. 4,225, collision cases in which Judge Blatchford 
allowed interest at 6 per cent., for the reason that that rate had been 
fixed at an early day, in analogy, as the court suggested, to the rate 
fixed by act of Congress on bonds for duties to the United States, and 
the court observed that in admiralty, in cases of collision where 
interest is allowed, it ought to be a unif orm rate, and not varying with 
the laws of the states. But the question has been decided in this court 
in Northern Commercial Co. v.' Lindblom, 162 Fed. 250, 89 C. C. A. 
230, where interest was allowed at 8 per cent., the légal rate in Alaska. 
See, also, The Nith (D. C.) 36 Fed. 86; The Berengere (D. C.) 155 
Fed. 439; The Mary N. Bourke, 145 Fed. 909, 76 C. C. A. 441. Nor 
was it error to award interest upon the whole of the decree from the 
date thereof. The Blenheim (C. C) 18 Fe*d. 47 ; The Umbria, 59 Fed. 
475, 8 C. C. A. 181 ; The Wanata, 95 U. S. 600, 613, 24 L. Ed. 461. 

There was received in évidence a contract between the Switzerland 
Marine Insurance Company and the appellee, in which it was recited 
that, while the Insurance company doubted its own liability upon the 
policy, it had, for business and other reasons, consented to pay the 
same, in considération whereof the appellee agreed to sue the appellant 
at the expense of the Insurance company, and to pay that company the 
amount recovered. The présent suit having been brought under that 
agreement, the appellant contends that the appellee is not entitled to 
recover, for the reasons that it has been paid unconditionally the full 
amount of its loss by the Insurance company, and has no interest in 
the cause of suit, that there is no right of subrogation because there 



HOMER V. UNITED STATES 741 

was 110 riglit of recovery under the contract of insurance, and that the 
right to recover against the appellant lias not been assigned to the in- 
surance conipany. To this it is to be said that while an insUrance Com- 
pany which pays a policy ùnder the circumstances disclosed in this case 
would hâve a right of subrogation, and the right to sue the carrier in 
its own name, it is aiso well settled that in such a case the insured may 
sue the carrier for the benefit of the insurer even aftef the poHcy has 
been paid. In Hall &'Long v. Railroad Companies, 13 Wall. 367, 20 
L. Ed. 594, it was said : 

"It is too well settled by the authorities to admit of question tliat, as be- 
tvveen a eommon carrier of goods.and an underwriter upon tlieni, the lia- 
bility to the owner for their loss or destruction is primarily upon tlie car- 
rier, while the liabillty of the insurer is only secondary. * * * Hence it 
has of ten been ruled that an insurer who has paid a loss may use the name 
of the assured in an action to obtain redress from the carrier whose failure 
of duty eaused the loss. It is conceded that this doctrine prevails in cases 
of marine insurance." 

In Pacific Coast S. S. Ce. v. Bancroft Whitney Co., 94 Fed. 180, 
36 C. C. A. 135, a case in which the insurer, af ter paying the loss, 
sued in the name of the insured, Judge Hawley said, after referring 
to the case last cited and other cases : 

"In the face of thèse authorities it is apparent that the question as to who 
shall bring the suit is one to be determined between the shippers and the 
insurance company. It is no concern of the appellant whether the llbel is 
brought in the name of the shippers or in the name of the insurance company. 
In either event, the right of the claimant in its défense would be identical." 

Nor does the fact that the insurance company, notwithstanding its 
contention that it was not hable, paid the loss to its policy holder, pre- 
vent recovery in the présent suit. Insurance Co. v. The C. D. Jr., 1 
Woods, 72, Fed. Cas. No. 7,051; Sun Mut. Ins. Co. v. Mississippi 
Valley Transp. Co. (C. C.) 17 Fed. 919; In re Harris, 57 Fed. 243, 
6 C. C. A. 320 ; Nord Deutscher Lloyd v. Président, etc., of Ins. Co. 
of N. A. 110 Fed. 420, 49 C. C. A. 1; Bradley v. Lehigh Valley R. 
Co., 153 Fed. 350, 82 C. C. A. 426. 

The decree is affirmed. 



HOMER et al. v. UXITEB STATES. 

(Circuit Court of Appeals, Elghth Circuit. January 24, 1911.) 

No. 3,421. 

1. Public Lands (§ 10*) — "Unlawful Inclosube"— Consteuctiox of Stat- 

UIE. 

Under Act Feb. 25, 18S5, c. 149, § 1, 23 Stat. 321 (U. S. Comp. St. 1901, p. 
1524), which makes unlawful "ail inclosures" of public lands not claimed 
in good faith by the person inclosing the same, a fence built upon one'S 
own land, which in fact incloses public lands of the United States, is un- 
lawful, regardless of the intent with which such fence is built or niain- 
tained. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19.*3 

*For otber cases see same topic & J ntJmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Public Lands (§ 19*) — "Dnlawful Inclosube"— Constbtjction of Stat- 

tJTB. 

Where défendants maintalned a fence around a large tract of land, the 
greater part of -whlch they owned, but whlch also included smaller tracts 
of public land of the Uiilted States, such Inclosure was not rendered law- 
tul by again inclosing the government tracts by fences bullt around each 
by défendants on thelr own land, thus segregatlng them from the larger 
Inclosed tract 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §§ 25, 26; 
Dec. Dlg. § 19.*] 

Van Devanter, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the District 
of Wyoming. 

Suit in equity by the United States against Robert H. Homer and 
others. Decree for complainantj and défendants appeal. Affirmed. 

Nellis E. Corthell, for appellants. 

Timothy F. Burke, U. S. Atty., and Edward T. Clark, Asst. U. S. 
Atty. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. November 30, 1908, the United States 
filed a bill in the United States Circuit Court for the District of Wy- 
oming against appellants for the purpose of havitig an inclosure of 
land by them adjudged to be unlawful and for a removal of the same. 
The fence complained of inclosed about 3,660 acres of land to which, 
it was alleged in the bill, appellants nor any one else had any claim 
or color of title made or acquired in good faith or an asserted right 
thereto by or under claim made in good faith with the view to entry 
thereof at the proper land office under the gênerai laws of the United 
States. The action was brought under Act Feb. 25, 1885, c. 149, 23 
Stat. 321 (U. S. Comp. St. 1901, p. 1524). There was an answer and 
replication, and the cause came on for hearing upon the following 
agreed statement of facts. 

"Agreed Statement of Facts in Evidence. 

"It is stlpulated and agreed between the parties hereto that the facts upon 
the issues jolned in thls cause are as foUows: 

"(1) The lands descrlbed In the bill of complalnt are grazlng lands situate 
wlthln the original land grant or 20-mlle limita of the Union Pacifie Railroad 
Company, the odd numbered sections of land wlthln which limits vvere granted 
to said Company by the act of Congress entitled an act to aid in the construc- 
tion of a railroad and telegraph Une from the Missouri river to the Pacific 
Océan and to secure to the government the use of the same for postal, mlU- 
tary and other purposes, approved July 1, 1862, the act of Congress entitled 
'An act to amend an act entitled an act to aid In the construction of a rail- 
road and telegraph Une from the Missouri river to the PaCiflc Océan and to 
secure to the government the use of the same for postal, military and other 
purposes, approved July 1, 1862, approved July 2, 18C4,' and the défendants 
at ail tlmes material to thls cause were In possession of the sald odd num- 
bered sections, succeedlng to the title of the railroad company. 

"(2) The said lands described in the bill of complaint are withln a gênerai 
Inclosure made by the fence of the défendants placed on tlie outer boundary 
of thelr sald lands and bullt for the primary purpose of separating thelr 

*For other caees se« B«tne toplc & i mumbek in Dec. & Am. DigB. 1907 to date. Se Rep'r Indexe! 
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lands aforesaid and other lands of the défendants from the public roads and 
from the lands of other proprletors. 

"(3) At the time of the hearing In thls cause, the foUowing described tracts 
of lands, to wlt: The west half of the west half of section 14 ; and ail of 
section 22 in township 14 north of range 74 west ; and the north half of sec- 
tion 8 in township 13 north of range 74 west — were the only lands of the 
plaintifC within the limlts of the said gênerai inclosures being surrounded on 
ail sldes by lands of the défendants. The défendants had erected and main- 
tained a substantial and sufflcient fence upon their own lands separating said 
section 22 and the said north half of section 8 from the lands of the plaintiff, 
thus excluding the live stock of the défendants from said lands of the plain- 
tiff. The west half of section 14 was not separated by a fence or other physi- 
cal barrier from the lands of the défendants. The relative situation of the 
lands of the défendants and the said lands of the plaintifif is as shown on the 
map hereunto annexed, marked 'Exhibit A.' and the situation of the f en ces, 
both exterior and divisional, is shown by the heavy lines upon the said map 
marked with crosses." 




Upon the considération of said agrçed statement of facts, the Cir- 
cuit Court rendered the following decree. 

"Decree. 

"This cause coming on to be heard. the plaintifC appearing by Timothy F. 
Burke, United States attorney for the district of Wyoming, and the défend- 
ants appearing in person and by counsel, N. E. Corthell, Esq., and It being 
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made to appear to the court that at the time of tlae eonimencemeiit of this 
suit the défendants had and malntained a fence, wbich, together witli otlier 
fences belonglng to other parties, inclosed a large amount of lands belouglng 
to the plaintlff as set forth in Its bill of complaint herein, but that since the 
flliug of said bill, and before the filing of the answer herein, the défendants 
hâve reconstructed portions of their fence and acquired certain of the lands 
chargea in the Mil of complaint herein to be illegally Inclosed, so that it is 
found that the défendants at this time hâve wrongfully vvithin their said in- 
closure only so much of the lands descrlbed in the bill of complaint as are 
described as follows, to wit, the west half of the west half of section 14 and 
section 22, in township 14 north of range 74 west of the Sixth principal me- 
ridian, and the north half of section 8 in. township ]3 north of range 74 west 
of the Sixth principal . meridian. It is therefore considered and ordered that, 
unless the défendant Robert H, Homer and the Red Butte Land & Live Stock 
Company, a corporation, shall remove so much of said fence and fences as go 
to Inelose the west half of the west half of section 14 and section 22 in town- 
ship 14 north of range 74 west of the Sixth principal meridian and the north 
half of section 8 in township 13 north of range 74 west of the Sixth principal 
meridian as are herein found to be illegally niaintained by them within five 
days frora the date of this decree, to wit, on or before the 7th day of Deeem- 
ber, A. D. 1909, that then and in such case the marshal of the United States 
for the district of Wyoming shall, and he is hereby ordered to, sununarily 
destroy said fences or so much thereof as go to inclose the above speeifically 
described tract or tracts of land so as above found to be illegally maintained, 
and the costs of hls so doing shall be taxed as a part of the costs of this 
case." 

The decree further provided that the défendants, their agents, serv- 
ants, and employés, should be perpetually enjoined froni thereafter 
niaintaining and keeping up any fence or fences that should operate 
or hâve the effect of inclosing any of the above lands speeifically de- 
scribed. Section 1 of chapter 149, 33 Stat. 331, reads as follows : 

"That ail inclosures of any public lands in any state or territory of the 
United States heretofore or to be hereafter made, erected or constructed by 
any person, party, association or corporation, to any of which land included 
within the inclosure the person, party, association or corporation making or 
controlling the inclosure had no claim or color of title made or acquired in 
good faith, or an asserted right thereto by or under claim, made in good faith 
with a View to entry thereof at the proper land office under the gênerai laws 
of the United States at the time any such inclosure was or shall be made, are 
hereby deelared to be unlawful and the maintenance, érection, construction 
or control of any such inclosure is hereby forbidden and prohibited; and the 
assertion of a right to the exclusive use and occupancy of any part of the 
public lands of the United States in any state or any of the territories of the 
United States without claim, color of title or asserted right, as above specified 
as to inclosure, is likewlse deelared unlawful and hereby prohibited." 

Section 3 of said chapter 149 provides that : 

"In any case if the inclosure shall be found to be unlawful, the court shall 
make the proper order, judgment or decree for the destruction of the inclo- 
sure in a summary way unless the inclosure shall be removed by the défend- 
ants within flve days after the order of the court." 

It appears from the agreed statement of facts that the west half of 
the west one-half of section 14 is within the gênerai inclosure made 
by the fence of the appellant, built for the primary purpose of separat- 
ing their lands from the public roads and from the land of other pro- 
prietors. It also appears that section 33, and the north half of sec- 
tion 8 are not only within the above-mentioned gênerai inclosure, but 
that appellants bave built and maintained a substantial and sufficient 
fence upon their own lands, separating said section 23 and the north 
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half of section 8 from the lands of appellee, thereby excluding the 
stock of appellants from said land. Whatever the purpose of appel- 
lants may hâve been, the fact is that the west half of section 14 is 
inclosed by one fence and section 22 and the north half of section 8 
by two. The fences complained of were built upon appellants' own 
land, and we think it is fair to say, so far as the record shows, were 
not built with the primary intent or purpose to unlawfully inclose the 
lands herein mentioned except as appellants may be held to hâve in- 
tended the natural and probalDle conséquences of their acts. The f enc- 
ing scheme adopted in regard to section 22 and the north half of sec- 
tion 8 for the purpose of excluding the stock of appellants from said 
lands, we do not think can be lawfully permitted, for, if one section 
can be so fenced, many sections can be fenced out in the same way. 
To build a fence which completely incloses a section of land thereby 
segregating it from a_ larger inclosure and then to maintain that the 
section is not inclosed" for the reason that the party fencing the same 
intended to fence the section out of the inclosure, illustrâtes forcibly 
how much a person's intention has to do with cases arising under the 
law in question. The question presented in this case may be stated 
as follows: Is a fence built upon one's own land which incloses pub- 
lic lands of the United States an unlawful inclosure of such pubHc 
lands regardless of the intent with which such fence is built. The 
statute itself, so far as the section now being considered is concerned, 
makes no mention of any spécifie intent. It condemns "ail inclosures." 
In the case of United States v. Buford, 8 Utah, 173, 30 Pac. 433, 
it was held that a spécifie intent was not necessary in a prosecution for 
violating the statute in question, and that a fence built entirely on the 
land of the owner which in fact inclosed public lands was an unlawful 
inclosure. This court, in the case of Camfield v. United States, 66 
Fed. 101, 13 C. C. A. 359, held that one's intent in building a fence 
was immaterial if in fact it inclosed public lands. This case was taken 
by appeal to the Suprême Court (Camfield v. United States, 167 U. 
S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260), and affirmed. Mr. Justice 
Brown, in delivering the opinion of the court, at pages 524, 525, of 167 
U. S., at page 867 of 17 Sup. Ct. (43 h. Ed. 260), said: 

"It needs no argument to show that the bniUllng of fences upon public lands 
with intent to inclose them for priva te use would be a mère trespass, and that 
such fences might be abated by the officers of the governnient or by the ordi- 
nary processes of courts of .Instice. To this extent no législation was neces- 
sary to vindicate tlie rlghts of the govemment as a landed proprietor. But 
the evil of permitting persons who owned or controUed the alternate sections, 
to inclose the entire tract, and thus to exclude or frighten off intending set- 
tiers, flnally became so great that Congress passed the act of February 25. 
1SS5. forbidding ail inclosures of public lands and authorizing the abateinent 
of the fences. If the act be eonstrued as applylng only to fences actually 
erected upon public land, it was nianlfestly unnecessary, since the governnient 
as an ordinary proprietor would hâve the right to prosecute for such a tres- 
pass. It is only by treating it as prohibiting ail 'inclosures' of public lands 
by whatever means that the act becomes of any avait." 

. Again, on page 525 of 167 U. S., at page 867 of 17 Sup. Ct. (42 L. 
Ed. 260), the learned justice said; 

"If It be found to be necessary for the protection of the public or of intend- 
ing settlers to forbid ail inclosures of public lands, the governnient may do 
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so, though the alternate sections of prlvate lands are thereby rendered less 
avallable for pasturage. The inconvenlence or even damage to the individual 
proprietor does not authorize an act which is in its nature a purpresture of 
government lands." 

Again, at page 527 of 167 U. S., at page 867 of 17 Sup. Ct. (43 
h. Ed. 260) : 

"Xhese grants (referrlng to railroad grants) were made in pursuanoe of the 
settled pollcy of the government to reserve to itself the even numbered sec- 
tions for sale at an increased priée ; and if the défendants in this case chose 
to assume the risk of purchasing the odd numbered sections of the railroad 
Company for pasturage purposes without also purchasing or obtalnlng tlie con- 
sent of the government to use the even numbered sections, and thereby tailed 
to dérive a beneflt from the odd numbered ones, they must call upon their 
own indiscrétion to answer for their mistake." 

There is an expression in the foregoing opinion found at page 528 
of 167 U. S., at page 868 of 17 Sup. Ct. (42 L- Ed. 260), which stand- 
ing alone might lend support to the contention of the appellants. In 
arriving, however, at what has been decided in a particular case, we 
must take the opinion of the court as a whole and construe it with 
référence to the issues which were before the court for décision. The 
Camiield Case was heard on an exception to défendant' s answer to 
the efïect that said answer did not state facts sufhcient to constitutc 
a défense to the bill. The answer sought to justify the érection of the 
fence in that case on the ground that défendants owned ail the odd 
numbered sections upon which the fence was built, and that they were 
engaged in building large réservoirs for the purpose of irrigating the 
land by them owned. They also denied that they had any intention 
of monopolizing the even numbered sections or to exclude the public 
theref rom. With thèse allegatioiis in the answer, this court affirmed 
the judgment of the Circuit Court abating the fence, and the Suprême 
Court, in affirming the judgment of this court, necessarily decided that 
building a fence on one's own land without an intention of inclosing 
lands of the United States was no défense, if in fact the lands men- 
tioned were actually inclosed. 

In view of the judgment actually rendered by the Suprême Court 
in the Camfield Case, we hâve no reason to believe that the court in- 
tended to lay down a contrary doctrine in using the language found 
at page 528 of 167 U. S., at page 868 of 17 Sup. Ct. (42 h. Ed. 260). 
The caseof Potts v. United States, 114 Fed. 52, 51 C. C. A. 678, is 
not in point, as that case was decided upon the ground that Potts had 
not in fact inclosed any public land. In United States v. Johnston, 172 
Fed. 635, a case in the Circuit Court for the Northern District of Cali- 
fornia, the facts were much différent from those in the case at bar, 
and the opinion of the court in the case last mentioned would seem 
to be in conflict with the décision of the Court of Appeals of the Ninth 
Circuit in the case of Thomas v. United States, 136 Fed. 159, 69 C. 
C. A. 157. Upon a careful review of the law and the facts, we are 
constrained to hold that the judgment of the Circuit Court was right, 
and that the question heretofore stated in this opinion must be an- 
swered in the affirmative. 

In the présent case, upon the admitted facts, some hardship seems 
to resuit from enforcing the law; but such hardship cannot be reheved 
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by the court " Purchasers of odd numbered sections of land from the 
failroad Company take the same with knowledge that the United States 
may retain the ownership of the even numbered sections indefinitely ; 
theref ore they take such lands with knowledge that the condition which 
exists in the présent case may arise at any time. Complaint is also 
made that the decree herein set forth is so indefinite as to render it 
impossible of enforcement. In other words, the défendants say that 
the couft has not informed them just what they shall do or what the 
marshal shall do in case they do not obey the decree within the time 
limited therein. We think that if the défendant really wanted to obey 
the decree there would be no difficulty in finding a way to do so. The 
decree should receive a reasonable interprétation in view of the facts 
shown by the record, and, thus interpreted, we think, that the fences 
which immediately inclose section 22 and the north half of section 
8 should, beabated in accordance with the command of the decree, 
and that such an opening should be made in the gênerai inclosure as 
will allow free ingress and egress to the public lands in question. 
The decree below should be affirmed, and it is so ordered. 

VAN DEVANTER, Circuit Judge (dissenting). The agreed state- 
ment makes it plain that the purpose and effect of the fences imme- 
diately about section 33 and the north half of section 8 are to exclude 
those lands from the appellants' inclosure and from the use made 
of it by theni. In other words, those lands, instead of being within, 
are without, that inclosure and are in the same situation as if the ap- 
pellants, with the purpose of inclosing and using only their own land, 
had made a separate inclosure of each of their sections and lesser 
tracts. The appellants undoubtedly hâve the right to make one or 
many inclosures of their own land, so long as they do not include 
therein other land ; and this regardless of any incidental efïect which 
their inclosures may hâve upon public land not included therein. The 
purpose of the statute relied upon is not to abridge the usual rights 
of individual proprietors, but only to protect public land against un- 
warrantable appropriation and to préserve to the public at large their 
rights therein. This, as it seems to me, is fully recognized in Cam- 
field V. United States, 167 U. S. 518, 17 Sup. Ct. 864, 43 L,. Ed. 360. 
There an individual proprietor of alternate odd numbered sections 
surrounded those sections and also the intervening even numbered sec- 
tions of the government by a fence, the obvious purpose and efïect 
of which were to embrace both classes of sections in a single inclosure 
and to appropriate the even numbered sections of the government to 
the same use which he made of his odd numbered sections. Of this 
it was said by Mr. Justice Brown, speaking for the court: 

"It is no answer to say thât, if such odd numbered sections were separately 
fenced in, which the owner would doubtless hâve the right to do, the resuit 
would be thé same as in this case, to practically exclude the government from 
the even numbered sections, since this was a contlngency which the govern- 
ment was bound to contemplate in granting away the odd numbered sections. 
So long as the individual proprietor confines his Inclosure to his own land, 
the government has no right to complain, since he Is entitled to the complète 
and exclusive enjoyment of it, regardless of any détriment to his neighbor ; 
but when, uuder the guise of Inclosing his own land, he builds a fence which 
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l8 useless for that pufpose, and can only hâve been Intendéd to Inclose the 
lands of the government, he Is plalnly within the statut^ and is gullty of an 
nnwarrantable appropriation o£ that which belongs to the public at large." 

_ In principle, Potts v. United States, 51 C. C. A. 678, 114 Fed. 52, 
is to thé same effect. 

I conclude that as to section 23 and the north half of section 8 thç 
appellants do not violate the statute, and that their inclosure is unlaw- 
ful only because it includes the west half of the west half of section 
14, which is public land. 



McCORNIOK et al. v. UNITED STATKS MINING CO. 

TJNITED STATES MINING 00. v. McCORNIOK et al. 

(Circuit Court of Appeals, Elghth Circuit. February 16, 1911.) 

Nos. 3,291, 3,293. 

1. Dauaoes (§ 40*) — LosT Profits — Ceetaintt. 

Lost profits are recoverable as damages only when they are ascertaln- 
able with certainty, and not when they are indefinite and remote. 

[Ed. Note.— For other cases, see Damages, Cent Dlg. §§ 72-88; Dec. 
mg.§40.*] 

2. Ihjtjnotion (§ 252*) — Liabilitt o» Bond— Spéculative Damages. 

A mlnlng company, wrongfuUy enjolned from operating a mine, Is not 
entltled to recover on the injonction bond profits lost, where It appears 
that, on acqount of other mines, opérations were not suspended by the 
Injunction, and that the particular mine would hâve been worked to an 
uncertaln estent. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 580-598 ; Dec. 
Dig. § 252.*] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Action by the United States Mining Company against W. S. Mc- 
Cornick and another. From the judgment, both parties bring error. 
Partly affirmed, and partly reversed and remanded. 

Charles C. Dey (A. L,. Hoppaugh, on the brîef), for McCornick 
and others. 

W. H. Dickson (A. C. Ellis, A. C. Ellis, Jr., Russell G. Schulder, 
and E. M. AlHson, Jr., on the brief), for United States Mining Co. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H, 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In June, 1902, the United 
States Mining Company (a corporation) commenced an action in the 
United States Circuit Court for the District of Utah against Leonidas 
M. Lawson and others, to quiet its title to certain named mining claims 
in Sait Lake county, state of Utah, which mining claims were i'n the 
possession of said United States Mining Company. Such proceed- 
ings were had in said action that in March, 1903, a decree was made 
and entered by said court, dismissing the action at the cost of plain- 

•For other cases see same toplc & J hdmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tiff. From that decree plaintiff duly prosecuted an appeal to this 
court, and in November, 1904, this court reversed said decree and 
remanded the cause to the Circuit Court, with directions to enter a 
decree for plaintiff as in its bill prayed for. In October following the 
Suprême Court of the United States issued a writ of certiorari in 
said suit to review the decree of this court. Thereafter, on applica- 
tion of défendant, the Circuit Court granted an injunction restrain- 
ing plaintiff from mining or removing any of the ore from the mines 
in controversy in said suit until the further order of the court, upon 
the giving of a bond, to be approved by the court, conditioned to 
pay plaintiff any damages it should sustain, if it should finally be 
decided that said injunction should not hâve been granted, or in 
case the decree of this court should be affirmed by the Suprême Court. 
Such a bond was executed by W. S. McCornick and M. H. Walker, 
approved by the court, and filed in the clerk's office, December 8, 
1905. In February, 1908, the Suprême Court affirmed the judgment 
of this court, and the mandate of the Suprême Court was received 
and filed in said Circuit Court March 2, 1908, and on the same day 
the injunction was dissolved. Thereafter the United States Mining 
Company commenced in said Circuit Court an action against Mc- 
Cornick and Walker on said bond to recover damages which it 
claimed it had sustained by reason of the said injunction. In the 
pétition its claim of damages consists of two éléments, which are 
therein stated, in substance, as follows : 

First. That beneath the surface of said mines there are large 
bodies of ore of great value, containing lead, silver, copper, and other 
yaluable metals; that during the period while said injunction was 
in force plaintiff could hâve, and but for said injunction would hâve, 
from beneath the surface of said mines, extracted and disposed of not 
less than 100 tons of ore daily for each and every day of said period, 
from which it would hâve made and received a large net profit each 
and every month during the whole of said period; that the interest 
on said net profits, computed at the rate of 8 per cent, per annum from 
the time such monthly profits would hâve been received to the date 
when said injunction was dissolved, would hâve amounted to not less 
than the sum of $72,500, which amount has ûeen lost to plaintiff by 
reason of the said injunction. 

Second. That during the whole of the period that the injunction 
was in force the market price of each of said metals of lead, copper, 
and silver was uniformly higher than at any time since the dissolu- 
tion of the injunction; that but for said injunction plaintiff would 
hâve realized and received for the lead, copper, and silver contained 
in said mines, which it could and would hâve extracted, $260,708 more 
than it could hâve received at any time smce the injunction was dis- 
solved. 

Issues were joined, and upon the trial plaintiff recovered a judg- 
ment against défendants upon the first of said claims. The court dis- 
missed the action as to the second claim, stating : 

"Concerning the question of loss of profits, by reason of dépréciation, that 
Is too remote, because tbe ore has not yet been taken ont The market price 
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is variable, and it is pure spéculation as to whether eventually there will be 
loss or profit." 

From the judgment of the court, dismissing its second claim, plain- 
tiff allèges error, and from the judgment of the court in favor of 
plaintifif, and against défendants, upon the first claim, défendants 
allège error. 

[2] Upon the trial of the cause it was shown by the évidence that 
a considérable amount of ore development had been made in the mines 
in question, from which several mining engineers made a reasonably 
accurate estimate that the mines contained approximately 230,000 
tons of ore. Some 80 or 90 samples of the ore were taken from var- 
ions différent locations, and assays made showing the quantities of 
the several metals therein. Evidence was given of the estimated cost 
of mining the ore and extracting the valuable métal therefrom. The 
évidence àlso shows that the market price of such metals varied at dif- 
férent times while the injunction was in force; also that plaintiff, to 
hâve realized from the ore the profits claimed, would hâve had to enter 
into a contract with the smelter to deliver at least 100 tons per day; 
that a lesser quantity would not hâve realized to it the same relative 
amount of profit. Whether such a contract could hâve been made is 
only shown by the opinion of the witness. At the time the injunction 
was issued, and ail the time during its continuation, plaintiff was the 
owner of and working other neighboring mines, containing large 
ore bodies, which it would take, according to the estimâtes of its own 
witnesses, some eight years to mine. While the injunction was in 
force, plaintiff prosecuted its mining opérations as before, and to hâve 
taken out 100 tons per day additional the manager of the plaintiff tes- 
tified they would hâve had to employ from 40 to 50 more men. 
Whether this additional force could hâve been obtained the évidence 
does not disclose. Notwithstanding plaintiff had been in undisturbed 
possession of the mines in question for a number of years, it had 
only taken out, prior to the granting of the injunction, some 500 to 
1,000 tons in ail, and from the time of the dissolution of the injunc- 
tion to the time of the trial (some 16 months), they took out but 7,500 
tons. The manager of plaintiff, on being asked while on the witness 
stand why more ore was not taken out of the mines in question, an- 
swered : 

"I don't know that I could give any definlte reason. There were other ores 
just as convenlent as those, and we hâve taken our time to get the others — 
simply haven't got to it. It was ours, and we could take it out at any time." 

This answer of the witness, we think, reflects the true situation. 
Considering that plaintiff had other large ore bodies just as convenient, 
that its mining opérations were conducted during the time the injunc- 
tion was in force the same as before and afterwards, and that, to hâve 
mined 100 tons per day from the mines in dispute, its facilities would 
hâve had to be considerably increased, we are constrained to believe 
that, had no injunction been granted, the mines would hâve been oper- 
ated just as before and since, ore would hâve been taken therefrom 
from time to time just as it happened to be most convenient so to do, 
and the testimony of the witness that, but for the injunction, plaintiff 
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could and would hâve taken out 100 tons per day, was but the ex- 
pression of an opinion or conjecture, so far as it relates to the expres- 
sion "would hâve." 

The damages sought to be recovered are based on an alleged loss 
of profits. [1] The law writh respect to loss of profits being the 
basis of a recovery in an action for damages is that profits which 
would hâve been realized, but for the act of défendant, and which are 
not open to the objection of uncertainty or remoteness, may be re- 
covered, but profits depending upon numerous uncertain and changing 
contingencies are too indefinite and untrustworthy to constitute a 
just measure of actual damages. Howard v. Stillwell & Pierce Mfg. 
Ce, 139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147; Coosaw Min. Co. 
V. Carolina Min. Co. et al. CC. C.) 75 Fed. 860; Central Coal & Coke 
Co. V. Hartman, 49 C. C. À. 244, 111 Fed. 96; Cincinnati Cas Co. v. 
Western Siemens Co., 152 U. S. 200, 14 Sup. Ct. 523, 38 L. Ed. 411 ; 
Callaway Min. & Mfg. Co. v. Clark, 32 Mo. 305. 

The case of Coosaw Min. Co. v. Carolina Min. Co. et al., supra, 
is an interesting case directly applicable to this. In that case the Gen- 
eral Assembly of South Carolina had granted to the Coosaw Mining 
Company the exclusive right of digging, mining, and removing phos- 
phate rock from the bed of the Coosaw river. Soon thereafter the 
question was agitated as to whether that privilège or right was limited 
in duration. In 1890 thè General Assembly resolved the question for 
itself by passing an act declaring that whatever rights the Coosaw 
Mining Company had in that river were ended, putting the phosphate 
deposits therein under the charge of a board of commissioners, who 
were authorized to issue licenses to such persons as they should ap- 
prove to dig, mine, and remove phosphate deposits in the navigable 
streams of the state, including the bed of the Coosaw river. The 
Carolina Mining Company obtained from the commission a license to 
remove phosphate deposits from the Coosaw river. In March, 1891, 
the Coosaw Mining Company commenced an action against the Car- 
olina Mirting Co. et al., the object and purpose being to test the con- 
stitutionality of the act of the assembly above referred to, and to as- 
certain and define the rights of the Coosaw Mining Company, and 
prayed for and obtained an injunction against the Carolina Mining 
Company, restraining it from mining and removing any of the phos- 
phate deposits in the Coosaw river, pending the hearing. The injunc- 
tions were subsequently dissolved, and it was held, in a proceeding to 
recover damages upon the bonds, that the plaintiffs could not recover 
as damages the profits which they might possibly hâve made, had they 
been allowed to work the Coosaw river in addition to the other naviga- 
ble rivers in the state which they were licensed to work, since the con- 
ditions of successful working varied from day to day, and it appeared 
that the priçe of such phosphate constantly fluctuated, etc. 

Callaway Min. & Mfg. Co. v. Clark, supra, was an action for dam- 
ages for the seizure and détention of a steamboat by an attachment 
which was discharged. It was held that the measure of damages 
was the actual damage only sustained by the seizure, and that the 



752 185 FEDERAL REPORTER 

jury could not be permitted to speculate as to what might or might not 
hâve been the earnings of the boat during the period of seizure. 

From a considération of the whole évidence, it is apparent that 
plaintifï's claim for damages in this case is of such a spéculative, un- 
certain, and conjectural nature that it cannot be made the basis of a 
recovery. For thèse reasons, the ruling of the court that the plaintiff 
was not entitled to recover any sum whatever on account of the loss 
which it had sustained by reason of the dépréciation in value of the 
metals of lead and silver remaining in the ground is approved and 
confirmed. 

The judgment of July 1, 1909, from which the writs of error in 
thèse causes are prosecuted, is reversed, with an allowance of cost 
to plaintifïs in error in No. 3,291, and the causes are remanded, with 
directions to grant a new trial. 



PIONEER MINING 00. et al. v. DEL.\MOTTE et al. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,833. 

1. Mbchanics' Liens (§§ 279, 280*) — Sun to Enfoecb— Evidence. 

The claimant of a meehanic's or laborer's lien bas the burden of proof 
to show by legally sufficlent évidence the accrual of the lien under the 
terms of the statute which créâtes it as weîl as under the terms of the 
contract under which the work was done, and notices of the claim of 
lien, required to be filed by the statute, while admissible to show com- 
pliance with such requirement, are not compétent proof that the work 
was done, nor that it was done under the ternis and conditions stateà 
therein. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. § 556; 
Dec. Dig. §§ 279, 280.*] 

2. Mines and Mineeals (§ 113*) — Woek in Mines— Lien— Alaska Siatute— 

Labob Done on Mine— "Development." 

Civ. Code Alaska, § 262, gives a lien for labor or materlal furnished in 
the "dévelopmént" of a mine, but that does not include the ordinary work 
of a miner in the opération of a placer claim, having no relation to the 
development or improvement of the mine. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 234 ; 
Dec. Dig. § 113.* 

For dtfier définitions, see Words and Phrases, vol. S, p. 2042.] 

3. Mechanics*' Liens (§ 157*) — Peoceedings to Peefect- Mistakb in Claim. 

Meehanic's lien statutes are to be liberally construed, and the fact 
that a lien claimant includes in his claim, through an honest mistake, a 
claim for services for which the statute glves him no lien, will not defeat 
the lien for other services within the statute also claimed, if the two can 
be separated. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§ 26S- 
274; Dec. Dig. § 157.*] 

4. Mechanics' Liens (§ 245*)— Equitï (§ 339*)— Suit to Enfoece— Plead- 

iNGS AS Evidence. 

A suit to enforce a meehanic's lien under the Alaska Code is an equity 
suit, and the answer is admissible In évidence as in. ordinary cases in 
chancery. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 428 ; 
Dec. Dig. § 245 ;* Equity, Dec. Dig. § 339.*] 

•For other cases eee same toplc & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. OONSTITUTIONAL LiAW (§ 248*) AHOWANCE OF Attobney's Fees— Co.nsti- 

TUTIONAtlTY OF STATUTE. 

Civ. Code Alaska, § 270, providlng that on the entry of judgment for 
the plalntiff In a suit to foreclose a mecbanlc's or laborer's lien the court 
Bhall allow Mm reasonable attorney's fees, is constitutlonal and valid. 

[Ed. Note. — For other cases, see Constitutlonal Law, Dec. Dig. § 248.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Alasiîa, Third Division. 

Suit in equity by C. S. Delamotte and 19 others against the Pioneer 
Mining Company, A. H. Dunham, and others. Decree for plaintiffs, 
and défendants appeal. Reversed. 

The appellees, 20 In number, brought thelr suit to foreclose laborers' liens 
upon the Gold Belt placer mlning claim, Cape Nome recordlng district, Alas- 
ka. In the complaint the cause of suit of each lien clalmant is separately 
alleged, the aggregate amount claimed being $2,103.75 for work and labor 
performed as miners. In each cause of action, It is alleged that the Pioneer 
Mining Company and A. H. Dunham were the owners of the claim ; that on 
August 10, 1908, the owners made a lease to Margraf and McFarlane for a 
term of two years, and that thereafter the lease was assigned to C. H. Marsh, 
George Marsh, G. H. Marsh, and Harry Ashland, who formed a partnership 
under the name of the Northern Mining Company, and under that name oper- 
ated the mining claim, and hired the appellees to perform work and labor 
thereon. In each complaint is set forth the length of time of the employ- 
ment, and the agreed wages per dlem, and each contairis the allégation that 
the work was done in and upon and for the.development and Improvement of 
the premises with the knowledge and consent of the owners, who received 
royalties from the gold dust extracted therefrom. To the complaint were 
appended copies of the lien notices flled by each of the appellees. In those 
notices, among other things, the character of the work was described. In one 
It was alleged to be labor upon and for the development and opération of the 
sald mlning claim and that It consisted in dlgging, tlmbering, and slulclng. 
In the others it was alleged to be work performed in worklng, developing, 
mlning, Improvement, and the préservation of sald mlning premises, and that 
It consisted In running tunnels, drifts, stoping, tlmbering, and hoistlng gold- 
bearlng gravel, and slulclng the gold from the gold-bearlng gravel. The ap- 
pellants demurred to the complaint for want of facts sufficient to constitute 
a cause of action against them. The demurrer was overruled. The appel- 
lants then answered the complaint, admlttlng the exécution and assignment 
of the lease, admitting that they had received royalties from thelr codefend- 
ants, and that they gave no notice of a dlsclaimer or nonresponslbllity for 
worlî or liens upon or against sald premises, and they alleged as an affirma- 
tive défense that a large part of the work done for which the liens were 
claimed was done upon placer claim No. 1, Fiat creek, not owned by the ap- 
pellànts. Upon the isjsues so formed, the appellees offered in évidence each 
of the notices of liens, and the appellants admltted that sald liens had been 
duly recorded and admltted the payment of the recordlng fees, but they ob- 
jected to each of sald liens on the ground that on thelr face they showed that 
the lien claimants were not entltled to liens, and that the notices did not 
comply wlth the statiite, and for the reason that there is no statute of Alaska 
authorlzlng a lien against a mlning claim. The objections were overruled, 
and no further testimony was offered. The appellants moved for dismlssal 
of the suit on the grounds presented by thelr demurrer, but not for want of 
proof of the allégations of the complaint. Thereupon the court made flnding» 
of fact and conclusions of law, sustalning the appellees' clalms of liens, and 
entered a decree forecloslng the same, and upon testimony offered as to a 
reasonàblé attorney fee in the suit awarded the appellees the sum of $160 
attorney's fees, An order of severance was allowed, permitting the appel- 
lEints to prosecute thelr appeal without the other défendants. 

The sta tûtes applicable to the case are the îoUowing: 

•for other cases see same toplc & { NViissB in Dec. & Am. Sigs. 1907 to date, & Rec'r Indexes 
ISSF.— 48 
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"Sec. 262. Etery meehanlc, artisan, macMnist, builder, contractor, lumber 
merchant, laborer, teamster, drayman, and other persons performing labor 
upon, or furnishing materlal of any klnd to be used In, the construction, de- 
velppment, altération, or repalr, elther In whole or In part, of any building, 
wharf, brldje, flume, mine, tunnel, fence, machinery, or aqueduct, or any 
structure or superstructure, shall hâve a lien upon the same for the work 
or labor done or materlal furnlshed at the instance of the owner of the build- 
ing or other improvement or hls agent ; and every contractor, subcontractor, 
archltect, builder or other person havlng charge of the construction, altéra- 
tion, or repalr. In whole or In part, of any building or other improvement as 
aforesaid, shall be hçld to be the agent of the owner for the purposes of thls 
Code." 

"Sec. 265. Every building, or other improvement mentloned in section two 
hundred and sixty-two, constructed upon any lands wlth the knowledge of the 
owner or the person havlng or claimlng any interest thereln, shall be held to 
hâve been constructed at the instance of such owner or person havlng or 
clalming any Interest thereln ; and the interest owned or claimed shall be 
subject to any lien flled In accordance wlth the provisions of thls Code, unless 
such owner or person havlng or clalming an Interest thereln shall, wlthin 
three days after he shall hâve obtained knowledge of the construction, altér- 
ation, or repalr, give notice that he wUl not be responsible for the same, by 
posting a notice In wrlting to that efCect in some consplcuous place upon the 
land, or upon the building or other Improvements situa ted thereon." Car- 
ter's dv. Code; 

Roberts, Battle, Hulbert & Tennant, for appellants, 

Shepard & Daly, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellants contend that the appellees' notices of liens do not show or 
establish liens under the lien law of Alaska, and that the complaint 
does not state facts sufficient to constitute a cause of suit as against 
them. Section 362 of the lien law (Carter's Civil Code) in plain terms 
gives a lien on a mine to any person who performs work in its devel- 
opment at the instance of the owner or his agent, and it makes the 
person in charge of the mine the owner's agent, and section 265 dé- 
clares that, if such work is in fact done for another than the owner, 
the owner may avoid liability therefor by giving notice that he will 
riot be responsible for the same, 

The important question in this case is whether the complaint and 
the lien notices show that the work of the appellees was of the char- 
acter of work for which those sections grant a lien. The statute, al- 
though it is said to hâve been taken from the law of California of 
1868, omits the spécifie provision of the California statute which gave 
a lien for the ordinary work of a miner in a mine, and it différa from 
the Hen statutes of Oregon, California, Nevada, and Colorado, in that 
it limits the lien of the miner to work done in the development or im- 
provement of a mine. It is conceivable that ail of the work perf ormed 
by the appellees in this case may hâve been development work, for the 
sluicing a:nd extraction of the gold dust may hâve been incident to 
development, but it is not so alleged- The complaiiits, it is true, allège 
that the work was done for the development and improvement of the 
claim, and, that it consisted in digging, timbering, and washing the gold 
from the gravel, but in 19 of the lien notices it is stated that the work 
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was donc in "working, developing-, mining, improvement and préserva- 
tion of said mining premises, and consisted in running tunnels, drifts, 
stoping, timbering and hoisting gold-bearing gravel and sluicing the 
gold from the gold-bearing gravel," and in the other notice it is stated 
that the work "was labor upon and for the development and opéra- 
tion of the said Gold Belt claim, and consisted in digging, timbering, 
and sluicing." The allégations of the complaints in regard to the work 
done upon the claim and the character thereof were put in issue by 
the answer. Upon the trial no proof was oiïered to sustain any of 
those allégations. The notices of liens were offered and admitted in 
évidence, and seem to hâve been accepted by the défendants in the ac-* 
tion as prima facie proof of the allégations of the complaint. In ev- 
ery such case the burden of the proof is on the lien claimant to show 
by legally sufficient évidence the accrual of the lien under the terms 
of the statute which créâtes it, as well as under the terms of the con- 
tract under which the work was done. Reese v. Bald Mountain Con. 
G. M. Co., 133 Cal. 285, 65 Tac. 578; Davis v. Alvord, 94 U. S. 545, 
24 L. Ed. 283. The lien notices were admissible in évidence to show 
that the lien claimants had taken that requisite stèp to acquire their 
liens, but they were not compétent proof that the work was done, or 
that it was done under the terms and conditions alleged therein, or as 
alleged in the complaint. If in the record before us~tTier_e wero com- 
pétent proof that the work was ail done in the development or improve- 
ment of the mine, we should hold, construing the lien law as we do, 
that there was no error in rendering the decree from which the appcal 
is taken. But at the close of the testimony the appellants moved to 
dismiss on varions grounds, one of which was that the lien notices 
were insufficient in law, and that the complaint did not allège that the 
work was done upon any improvement. The miner's lien can be ac- 
quired only for such labor as is contemplated by the statute, and only 
by those persons to whom the statute plainli' gives ît. Borders v. ITlië, 
88 111. App. 634; Lindemann v. Belden Consol. M. Co., 16 Colo. App. 
343, 65 Pac. 403. It is the fair construction of the language of the 
lien notices, unexplained by testimony, that a portion of the work for 
which the appellees claim liens was done in the ordinary working and 
opération of the mine, and that they hâve claimed for services for 
which the statute affords them no lien. But it does not follow that 
their lien notices are invalidated thereby. Mechanics' lien statutes are 
to be liberally construed, with a view to effect substantial justice, and 
the fact that the lien claimant includes in his claim an item of his serv- 
ices for which the law gives him no lien will not defeat the lien if due 
to an honest mistake, and his lien in such a case may be enforced pro 
tanto if the true amount for which he is entitled to a lien may be seg- 
regated from the remainder. Springer L,and Ass'n v. Ford, 168 U. S. 
513, 18 Sup. et. 170, 42 I.. Ed. 562 ; Sait Lake Hardware Co. v. Chain- 
man Mining & Electric Co. (C. C.) 137 Fed. 632; Hooven Owens 
& Rentschler v. John Featherstone's Sons, 111 Fed. 81, 49 C. C. A. 
229. For the error of enforcing the liens upon the évidence sub- 
mitted, and over the déniais of the appellant's answer, the decree must 
be reversed. 
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Two other questions are involved in the assignments of error which 
as thèy may arise on a new trial will be briefly noticed. It was not 
error to admit in évidence the answer of the appellaiits. The fore- 
■closure proceeding is an equity suit, and the answer is évidence as in 
ordinary cases in chancery. 27 Cyc. 414; Tracy v. Rogers, 69 111. 
663. Nor was there error in allowing attorney's fées to the appellees. 
Cascaden v. Wimbish, 161 Fed. 241, 88 C. C. A. 277 ; lowa Life Ins. 
Co. V. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L- Ed. 204; Fidelity 
Life Asso. Co. v. Mettler, 185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 
922. 

It is suggested that the lack of évidence to sustain the decree can- 
not be considered by this court for the reason that the biU of excep- 
tions was not certified by the trial judge at the foot thereof, but by a 
separate order attached thereto, and, as supporting that proposition, 
référence is made to the décision of this court in Dalton v. Hazelet 
(C. C. A.) 182 Fed. 561. The statute of Alaska (section 233, p. 189, 
Carter's Political Code) provides that the bill of exceptions "when set- 
tled and allowed shall be signed by the judge and filed with the clerk." 
In Dalton v. Hazelet the record of the proceedings containing the bill 
of exceptions was filed with the clerk of the court on June 19, 1909, 
and an order of the court allowing the exceptions was filed with the 
clerk 10 days later. This court said: 

"The last order was therefore a separate and distinct document. The so- 
called bill of exceptions and the signature of the judge to the order dld not 
constitute a signature to the bill of exceptions." 

The court found further ground for declining to consider the bill 
of exceptions in the fact that the exceptions were not filed with the 
clerk until more than six months after the entry of the decree, and 
that a prior order extending the time to settle the same had been made 
long after the time for filing the exceptions had expired, and at a time 
when the court had no authority to extend the time. In the présent 
case the bill of exceptions was not signed by the judge, but an order 
settling and certifying the "foregoing bill of exceptions" was made 
in open court and signed by the judge, and that order and the bill of 
exceptions were filed with the clerk at the same time, and were in- 
dorsed, "Bill of Exceptions, Order Settling Bill of Exceptions." Those 
two papers, filed as they were at the same time, should be considered 
as one, and in our opinion they contain a sufficient certification of the 
exceptions to comply with the statute. 

The decree will be reversed and the cause remanded to the court 
below for a new trial, with leave to the appellees to amend their com- 
plaints if they so elect. 
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WILLIAM J. MOXLET v. HERTZ, Internai Revenue Collector. 

(Circuit Court of Appeals, Seventh Circuit January 3, 1911.) 

No. 1,537. 

1. Internal Revenue (§ 22*) — Régulations— Adoption— Commissionee oï 

intebnal revenue — authoeity. 

Under Oleomargarine Act Aug. 2, 1886, e. 840, § 20, 24 Stat. 212 (U. S. 
Comp. St. 1901, p. 2234), authorizlng the Commissioner of Internai Rev- 
enue, witli approval of the Secretary of the Treasury, to make ail need- 
ful régulations to carry the act Into effect, the treasury offtbials may not 
by régulation so construe the act as to'nulUfy Its provisions as legally 
interpreted. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 22.*] 

2. Internal Revenue (§ 16*) — Oleomargarine— Abtieicial Coloeaiion— 

Tkeasurt Régulations. 

Oleomargarine Act Aug. 2, 1886, c. 840, § 2, 24 Stat. 209 (U. S. Comp. 
St. 1901, p. 2228), permits the use of palm oil in the manufacture of oleo- 
margarine as a "statutory ingrédient," and section 8, 24 Stat. 210, c. 840 
(U. S. Comp. St. 1901, p. 2231), as amended by Act May 9, 1902, c. 784, § 
3, 32 Stat. 194 (U. S. Oomp. St. Supp. 1909, p. 864), imposes a tax of 10 
cents a pound on oleomargarine containing artlflclal coloration, but pro- 
vides that oleomargarine "free from artificial coloration" shall be taxed 
at one-fourth of one cent a pound. By treasury régulations promulgated 
June, 1902, it was provlded that if butter free from artlflclal coloration 
or any other of the compounds that mlght be legally used In the manu- 
facture of the flnlshed product has naturally a shade of yellow. In no 
way produced by artlflclal coloration, and , through its use the flnlshed 
product looks llke butter of any shade of yellow, the product shall be 
taxed at one-fourth of a cent a pound as free from artificial coloration. 
Eeld, that where a small pereentage of palm oil was used in the manu- 
facture of oleomargarine, its sole purpose being to color the substance 
to represent the color of butter, though the oil was itself free from artl- 
flclal coloration, its use did not render the product subject to the lower 
rate of taxation, since the régulation, if so construed, would be invalld 
as in excess of the jurisdiction of the treasury officiais. 

[Ed. Note. — For .other cases, see Internai Revenue, Dec. Dlg. § 16.*] i 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by William J. Moxley, a corporation, against Henry I/. 
Hertz, Internai Revenue Collector, to recover revenue tax on oleo- 
margarine. From a judgment for défendant (173 Fed. 728), plain- 
tif! brings error. Affirmed. 

John Maynard Harlan and Lewis W. McCandless, for plaintiff in 
error. 

Edwin W. Sims and William H. Medaris, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Plaintiff in error paid under protest a 
revenue tax of 10 cents a pound on certain oleomargarine. Claiming 
that the proper rate was one-fourth of a cent, he began this action 
against the collector for the différence. After an adverse judgment 
in the Circuit Court (173 Fed. 728), the case was brought hère on a 
•For other cases se« eamo topic & i nvmbiib la Dec. * Am, Digs. 1907 to date, & Rep'r Indexe* 
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writ of error. We certifiée! to the Suprême Court three questions of 
law, to the first of which only an answer was given. Moxley v. Hertz, 
216 U. S. 344, 30 Sup. Ct. 305, 54 L- Ed. 510. At the presentsession 
counsel were heard regarding what décision should be made in view 
of that answer. 

Citing Chicago, B. & Q. R. Co. v. Williams, 205 U. S. 444, 27 Sup. 
Gt. 559, 51 L. Ed. 875, Hallowell v. United States, 209 U. S. 101, 28 
Sup. Ct. 498, 52 L. Ed. 702, The Folmina, 212 U. S. 354, 29 Sup. Ct. 
363, 53 L. Ed. 546, to the effect that the Suprême Court has no juris- 
diction upon certified questions of law to direct what disposition shall 
be made of the case as a whole, plaintiff in error properly asserts that 
upon us rests the responsibility of making a décision. 

In the oleomargarine in question, manufactured and taxed in 1903, 
palm oil was a constituent to the exteUt of one-half of 1 per cent, of 
the total compound. Palm oil, under section 2 of the act (Act Aug. 
2, 1886, c. 840, 24 Stat.,209 [U. S. Comp. St. 1901, p. 2228]), was 
a permissible "statutory ingrédient." It was wholesome and readily 
digestible; and it had been successfully employed in the making of 
oleomargarine prior to 1902. Section 8 (24 Stat. 210, c. 840 [U. S. 
Comp. St. 1901, p. 2231] as àmended by Act May 9, 1902, c. 784, § 3, 
32 Stat. 194 [U. S. Comp. St. Supp. 1909, p. 864] ) exacted generally 
a tax of ten cents a pound, but on oleomargarine "free from artificial 
coloration" the tax was limited to one-fourth of one cent a pound. 
Section 20 of the act provided: 

"Th^t tiie Commlssioner of Internai Revenue, wlth the approval of the 
Secretàry of the Treasury, may make ail needful régulations for the carrylng 
into effect of this act" 

In an intended pursuance of that authority, the following "gênerai 
régulation" was promulgated in June, 1902 : 

"If In the production of oleomargarine the mixtures or compounds set ont 
In the law of 1888 are used, and thèse compounds are ail free from artificial 
coloration and no artiflclai coloration Is produced by the addition of color- 
ing matter as an independeut and separate Ingrédient, a tax of one-fourth of 
1 cent per pound only will be coUected, although the flnished product may 
look like butter of some shade of yellow. For esample, if butter that has 
been artlficially colored Is used as a component part of the flnished product 
oleomargarine (and that flnifehed product looks like butter of any shade of 
yellow) as the oleomargarine Is not free from artificial coloration, the tax 
of 10 cents per pound will be assessed and collected. But if butter Is abso- 
lutely free from artificial coloration, or cotton seed oil free from artificial 
coloration, or any other of the mixtures or compounds legally used in the 
manufacture of the finished product oleomargarine has naturally a shade of 
yellow in no way produced by artificial coloration, and through the use of 
one or more of thèse unartificially colored légal component parts of oleomar- 
garine the flnished product should look like butter of any shade of yellow, 
this product will be sub.1ect to a tax of only one-fourth of 1 cent per pound, 
as it is absolutely free from artificial coloration that has eaused it to look 
Uke butter of any shade of yellow." 

"Yes" was the Suprême Court's answer to the question: 

"Wlth the oleomargarine eaused 'to look like butter' by the use of natural 
palm oil as one of the ingrédients— 'a pure vegetable oil' named in the stat- 
ute as an Ingrédient of oleomargarine — which not only gives the coloration 
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songht for the flnlshed product, but otherwlse (In some degree) Improves the 
texture, quallty, and healthfulness of the oleomargarlne, can such use be 
denominated 'artiflclal coloration' wlthln the terms and meaning of the stat- 
ute referred to, flxing the rate of taxation?" 

Plaintiff in error insists that a controUing question remains, which 
"has never been propounded to or answered by the Suprême Court 
either expressly or by implication." That question is stated thus : 

"Was the trial Judge rlght In undertaking at ail to obtain a standard of 
'artiflclal coloration' by construing section 8 of the act of May 9, 1902, or 
should he hâve accepted as concluslve, and hâve appUed in the case at bar, 
the standard of 'artiflclal coloration' contained in the gênerai régulation of 
June, 1902, promulgated by the officiais, the Commlssloner of Internai Reve- 
nue and the Secretary of the Treasury actlng together, to whom Congress, by 
section 20 of the oleomargarlne statutes had delegated the duty of determln- 
ing authorltatively by gênerai régulations from time to time what should con- 
stitute 'artiflclal coloration' of oleomargarlne?" 

Authority was given to the treasury officiais to make "régulations" 
that would carry the act into effect, not "régulations" that would de- 
stroy or undermine the act or run counter to its provisions legally 
interpreted. So the inquiry is whether the claim that the gênerai rég- 
ulation of June, 1902, was in effect a statutory déclaration that oleo- 
margarine like that in question was "free from artificial coloration," 
is well founded or not. lyOoking to the case of Moxley v. Hertz, 216 
U. S. 344, 30 Sup. Ct. 305, 54 L. Ed. 510, simply as a précèdent, not 
as a mandate in this cause, and examining the opinion as any subordi- 
nate court might do, to ascertain the principles that led to the resuit 
announced, we find that the inclusion of a statutory ingrédient whose 
effect in making the oleomargarlne suitable for food is slight, unim- 
portant, insignificant, and whose large, important, significant effect is 
to color the product in resemblance to butter, does not exempt the 
product from the greater tax. On page 356 (216 U. S., 30 Sup. Ct. 
308 [54 L. Ed. 510]), of the above citation the Suprême Court said: 

"We hâve so far considered this case on the authority of the Cliff Case 
[195 U. S. 159, 25 Sup. Ct. 1, 49 L. Ed. 139], deeming it unnecessary to repeat 
the reasoning of the latter, as though the question was res Integra. It may 
be well, however, to develop the argument of counsel somewhat further. It 
is presented in a summary way into the following syllogism: 

" 'First Promise : Color due to the use of an authorlzed food Ingrédient, 
not artificlally colored, is not artificial colorization. McCray Case [195 U. S. 
27, 24 Sup. Ct. 769, 49 L. Ed. 78]. 

'"Second Premise: Palm oil, belng a vegetable oll, suitable for food, and 
Its. nature such as to make oleomargarlne suitable for food, and belng Itself 
not artiflcially colored, is an authorlzed food ingrédient. (Cliff Case.) 

" 'Conclusion: Therefore color due to the use of palm oil is not artiflclal 
coloration.' 

"The promises and conclusion are assumed by Ignoring, not by following, 
the cases clted to support them. The error arises by making the term 'au- 
thorlzed food ingrédient' unquallfied and by disregarding what the ClifC Case 
makes essentlal. The quality of suitableness for food of an ingrédient is 
made determiuatlve, and wholly determlnatlve, disregarding its quantity, its 
relation, and proportion to other ingrédients, and this counsel, Indeed, con- 
tends for and Is the proposition presented in the second question certifled. 
But the contention contravenes the rule In the CUfiC Case, where the distinc- 
tion was made between the mère addition of an authorlzed food ingrédient 
and its service in the compound for something more substantial than colora- 
tion. We now repeat it Any other rule would give too easy a way to evad» 
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•s, 
the statute and make Its purpose yield, not to what Is essential to the man- 
ufacture of oleomargarine, but what is nonessential, and render a law which 
was Intended to prevent déception an easy means to accomplish it." 

It follows, we believe, either that the gênerai régulation of June, 
1902, must be deemed invalid, or that it must be construed as meaning 
that oleomargarine is not f ree f rom artificial coloration, unless the 
authorized ingrédient which gives the color is itself free from artificial 
coloration and is used in substantial quantity in relation to the other 
ingrédients — for the gênerai régulation aforesaid was included in the 
certificate as one of the facts which the Suprême Court said failed to 
"take the case out of the ruling in the Clifï Case." 

Finally it is contended that, under the principles involved in United 
States V. 1,412 Gai. of Distilled Spirits, 10 Blatchf . 428, Fed. Cas. No. 
15960, Coopersville Creamery Ce. v. Lemon, 163 Fed. 145, 89 C. G. 
A. 595, and United States v. Realty Go., 163 U. S- 427, 16 Sup. Gt. 
1120, 41 L. Ed. 215, even if the gênerai régulation of June, 1902, was 
répugnant to the statute, the government should be held estopped from 
claiming the higher rate. One answer might be that plaintiff in error 
was not entitled to give to the gênerai régulation a construction that 
would afford "an easy means to accomplish the déception that the law 
was intended to prevent," But whatever force there may be in the 
contention is spent, it seems to us, against what we find (perhaps 
erroneously) to be an impregnable wall of controlling précédents. 

The judgment is therefore affirmed. 



TREAT, Collector of Internai Revenue, v. FAEMERS' LOAN & TRUST CO. 

SAME V. CENTRAL TRUST CO. OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. February 14, 1911.) 

Nos. 154, 155. 

1. Courts (§ 414*) — Reqtjests to Find— Review. 

Under the practice in the Second Circuit, questions of law may be 
raised by requests to find in a case tried to the court, and submitted on 
an agreed statement of facts. 
■ [Ed. Note. — For other cases, see Courts, Dec. Dlg. § 414.*] . , 

2. Tkial (i 391*) — FiNDiNGs— Necessitt. 

There need be no finding of a fact stated in an agreed statement of 
facts. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 914; Dec. Dig. i 
391.*] 

3. Appeai and Eeeor (§ 934*) — Review— Peesumptions. 

A judgment for one suing to recover taxes paid under protest requîtes 
an assumption on appeal that the trial court found that the tax was paid 
under protest. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 377T- 
8781; Dec. Dig. § 934.*] 

4. iNiBBNAi. Revenue (§ 9*) — Bank Capitai,. 

The capital and surplus of a trust company permanently invested In 
stocks and bonds, the bank business being donc èntirely on deposits, is 

•For otber caeea sa eame topic £ % nuubsb in Dec. & Âm. Digs. 1907 ta date, & Rep'r Indexes 
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not subject to the tax upon capital and surplus used in banking imposed 
by War Revenue Act June 13, 1898, e. 448, §' 2, subd. 1, 30 Stat 448 (U. 
S. Comp. St. 1901, p. 2286). 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 9.*] 

6. United States (§ 125*) — Actions. 

Since a soverelgn ean be sued only by his own consent, he may pre- 
scribe the conditions on which lie will be sued. 

[Ed. Note. — For other cases, see United States, Cent. Dig. §§ 113, 114; 
Dec. Dig. § ■-25.*] 

6. United States (§ 110*)— Intbeest—Costs— Fédéral Obligations. 

Interest and costs can be awarded against the United States only by 
congresslonal warrant. 

[Ed. Note.— For other cases, see United SUites, Cent. Dig. § 93; Dec. 
Dig. § 110.*] 

7. Intebsal Revenue (§ 3S*) — Recovery of Taxes. 

On judgment against a collector of internai revenue for taxes paid un- 
der protest, costs incurred bef ore judgment and before any certlflcate of. 
probable cause was granted were properly awarded against bim. 

[Ed. Note. — For other cases see Internai Revenue, Cent. Dig. § 83 ; Dec. 
Dig. § 38.*] 

8. Inteknal Revenue (§ 38*) — Recovebt or Taxes— Right to Intebest. 

On judgment against a collector of internai revenue for taxes unlaw- 
fully exacted and paid under protest, interest was properly awarded. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 83 ; Dec. 
Dig. § 38.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the Farmers' Loan & Trust Company, and action \rj thè 
Central Trust Company of New Yoris, against Charles H. Treat, Col- 
lector of Internai Revenue. Judgments for plaintiffs (171 Fed. 301, 
302), and défendant brings error. Afïïrmed. 

Henry A. Wise, U. S. Atty. (W. L. Wemple, Asst. U. S. Atty., of 
counsel), for plaintiff in error. 

Turner, Rolston & Horan (E H. Blanc, Frederick Geller, and James 
F. Horan, of counsel), for Farmers' lyoan & Trust Co. 

Joline, Larkin & Rathbone (A. H. Van Brunt and Henry V. Foor, 
of counsel), for Central Trust Co. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Thèse are two actions at law to recover 
taxes paid under protest to the défendant, collector of internai rev- 
enue for the Second district of New York, and may be disposed of 
in one opinion. The plaintiffs, trust companies incorporated under 
the laws of the state of New York, were required to make a return 
upon their capital and surplus as bankers for taxation under sub- 
division 1 of section 3 of the war revenue act of June 13, 1898 : 

"One. Banliers using or employing a capital not exceediug the suni <>; 
twenty-five thousand dollars shall paj' flfty dollars ; wheu using or eiiiiiloyhi.i 
a capital exceeding twenty-flve thousand dollars, for every additional thou- 
eand dollars in excess of twenty-five thousand dollars, two tlollnrs, ami in es- 
timating capital surplus shall iDe included. The amount of such anuual tax 
shall in ail cases be computed on the basis of the capital and surplus for tlie 

•For other cases see same topic &. § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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precedlng fiscal year. Every person, flrm, or company, and every incorporated 
or other bank, having a place of business where crédits are opened by the 
deposit or collection of money or curreney, subject to be pald or remitted up- 
on draft, check, or order, or where money is advanced or loaned on stocks, 
bonds, bullion, bills of exchange, or promissory notes, or where stocks, bonds, 
bullion, bills of exchange, or promissory notes ard received for discount or 
sale, shall be a banker under this act: Provided, that any savings bank hav- 
ing no capital stock, and whose business is conflned to receiving deposits and 
loaning or investing the same for the beneflt of its depositors, and which 
does no other business of banking, shall not be subject to this tax." Act 
June 13, 1898, c. 448, 30.Stat. 448 (U. S. Comp. St. 1901, p. 2286). 

At the trial a jury was waived in writing under sections 649 and 
700, U. S. Rev. Stat. (U. S. Comp. St. 1901, pp. 525, 570), and the 
causes were submitted to Judge Lacombe upon agreed statements of 
fact. The questions involved are entirely of law. He rendered gên- 
erai judgments in favor of the plaintiflfs without spécial findings of 
fact or law, but his disposition of certain requests to find the law 
were duly excepted to. By the practice in this circuit questions of law 
may be raised in such cases by requests to find. Paul v. D., L,. & W. 
R. Co. (C. C.) 130 Fed. 951, afiirmed Delaware, L. & W. R. Co. 
V. Kutter, 147 Fed. 51, 77 C C. A. 315. On the subject generally, see 
Joline V. Metropolitan Securities Co. (C. C.) 164 Fed. 650. 

The two actions are exactly alike except that the plaintifï, the 
Central Trust Company, only protested against payment of the tax 
upon its surplus, whereas the plaintiff, the Farmers' L,oan & Trust 
Company, protested against payment of a tax either on its capital or 
its surplus. 

The objection that there is no finding that the taxes were paid un- 
der protest and duress is unavailing because the agreed statements 
of facts state that the payments were so mr le. Moreover, we must 
assume that the court in directing a gênerai judgment in favor of the 
plaintiflfs so found the fact to be. If the gênerai exceptions filed by 
the défendant to the eflfect that the court should hâve found for the 
défendant and should not hâve found for the plaintiffs be held to 
raise this question, we are authorized to look into the agreed state- 
ments of facts, and there we find ample évidence to justify the court's 
conclusion. 

The questions for considération are whether the capital and sur- 
plus of either of the plaintifï companies were subject to the tax and 
whether interest and costs or either were properly awarded against 
the défendant. 

The agreed statements show that the capital and surplus of both 
companies are permanently invested in stocks and bonds; that the 
only business the companies do as bankers within the définition of 
banking in the act is the opening of crédits by deposits or collections 
of money and paying the same out on check, draft, or order and the 
loaning of money on stocks, bonds, or secured paper. This business 
is donc entirely by means of the depositors' moneys. As the act only 
taxes the capital and surplus used or employed in banking, we think 
the circuit judge was entirely right in holding as matter of law that 
the plaintiffs, not using their capital or surplus in banking, were not 
subject to the payment of any tax thereon. No doubt they got crédit 
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by the amount of their capital and surplus, but Congress evidently 
intended to put corporations upon the same basis as individuals, and 
it would obviously be yery unfair to tax an individual upon his whole 
fortune because he was using a part of it in the banking business. 

This brings us to the question whether interest and costs or either 
of them were properly included in the judgment. As a sovereign can- 
not be sued except by his own consent, it follows that he may pre- 
scribe the conditions upon vvhich he will be sued, The law is clear 
that interest and costs cannot be awarded against the United States 
except by législative warrant. Section 1001, U. S. Rev. Stat. (U. S. 
Comp. St. 1901, p. 713), provides: 

"Sec. 1001. Whenever a wrlt of error, appeal or other process In law, ad- 
miralty, or equity, issues from or is brought up to the Suprême Court, or a 
Circuit Court, either by the United States or by direction of any department 
of the government, no bond, obligation, or seeurlty shall be required from the 
United States, or from any party actlng under the direction aforesaid, either 
to prosecute sald suit, or to answer in damages or costs. In case of an ad- 
verse décision, such costs as by law are taxable against the United States, 
or against the party actlng by direction as aforesaid, shall be pald out of the 
contingent fund of the department under whose directions the proceedlngs 
were instituted." 

The only costs which this section seems to contemplate are the 
costs of the appellate court and by rule 34 of the Suprême Court 
(3 Sup. Ct. xiii) and rule 31 of this court (150 Fed. xxxv, 79 C. C. 
À. xxxv) costs are not allowed either for or against the United States. 
The subject was dealt with in this court in Carlisle v. Cooper, 64 Fed. 
473, 13 C. C. A. 335, where a judgment for costs and allowances 
against the United States upon the dismissal of its condemnation pro- 
ceeding under the Act of August 1, 1888, c. 728, 35 Stat. 357 (U. S. 
Comp. St. 1901, p. 3576) was reversed because the court found no 
authority for awarding costs against the United States in such case 
in the act or in any other act. Many décisions of the Suprême Court 
are referred to in this opinion. 

On the other hand, in United States v. Davis, a customs case, 54 
Fed. 147, 4 C. C. A. 351, the Circuit Court of Appeals for the 
Eighth Circuit held that costs should be awarded against the coUector 
by virtue of the provision in section 15 of the act of June 10, 1890, 
which provides, "On such original application and on any such ap- 
peal, security for damages and costs shall be given as in the case of 
other appeals in cases in which the United States is a party," read 
in connection with section 1001, supra. The costs allowed by the 
court below were those incurred before judgment and before any 
certificate of probable cause was granted. They were proper as 
against the individual défendant, collecter of internai revenue. 

Upon the subject of interest, as damages for delay in payment, the 
Suprême Court has laid down the gênerai rule very emphatically that 
it cannot be awarded without législative warrant against the United 
States in Tillson v. United States, 100 U. S. 46, 25 U. Ed. 543 ; Har- 
vey V. United States, 113 U. S. 343, 5 Sup. Ct. 465, 38 L. Ed. 987 ; 
Angarica v. Bayard, 127 U. S. 251, 8 Sup. Ct. 1156, 32 L. Ed. 159. 
We hâve therefore to inquire whether there is an exception in favor 
of the plaintiffs in thèse causes. In Arnson v. Murphy, 109 U. S. 338, 
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3 Sup. Ct. 184, 27 L. Ed. 920, a customs case, it was held that the 
customs kw of_ June 30, 1864 (chapter 171, 13 Stat. 202) took away the 
comtnon-.law right of action against the collector aiiid substituted a 
statutory remedy which was exclusive. Until 1890 actions at law 
were brought against collectors of customs indiyidually to recover 
excessive duties. If the verdict of the jury were ipfayor of the im- 
porter, judgment was entered with interest and costs. The govern- 
ment was not liable at ail until a certifîcate of probable cause had been 
granted under section 989, U. S. Rev. Stat. (U. S. Comp. St.. 1901, 
p. 708), and then the collector çeased to be personally liable. Section 
989 is as follows : 

"See. 989. When a recovery is had in any suit or proceeding against a col- 
lector or ôther officer of tlie revenue for any act done by liim, or for the re- 
covery of any money exaeted by or pald to hlm and by Bim paid Into the 
treasury, in the performance of his officiai duty, and the court certifies that 
there was probable cause for the act done by the collector or otlier offlcer. or 
that he aoted under the directions of the Secretary of the Treasury, or other 
proper officer of the government, no exécution shall issue against such collector 
or other offlcer, but the amount so recovered shall, upon final judgment, be 
provided for and paid out of the proper appropriation from the treasury." 

But the customs administration act of June 10, 1890, provided an 
entirely new system of procédure. The importer's protest went fîrst 
to the Board of General Appraisers and from its décision an appeal 
lay to the Circuit Court of the United States, from whose décision an 
appeal might be allowed to the Circuit Court of Appeals (substituted 
for the Suprême Court by Act March 3, 1891, c. 517, 26 Stat. 826 [U. 
S. Comp. St. 1901, p. 488]). Section 15. If the importer's appeal 
is sustained, the matter is sent back to the customs authorities for 
liquidation and the amount of the excess paid by the Secretary of the 
Treasury out of the permanent indefinite appropriation fund provided 
for in section 24 of the act, without interest or costs. No money 
judgment is entered. The collector is no longer personally liable at 
ail (section 25), so that under this System no certifîcate of probable 
cause is needed or appropriate. The reasoning in Arnson v. Murphy 
shows that the internai revenue law (U. S. Rev. Stat. §§ 3210, 322C, 
3227, 3228 [U. S. Comp. St. 1901, pp. 2082, 2088, 2089]) substitutes 
a statutory remedy for the common-law remedy. But (differing from 
customs cases) the action remains an action at law against the col- 
lector individually. 

In Erskine v. Van Arsdale, 15 Wall. 75, 21 L. Ed. 63, a case under 
the internai revenue law, the Suprême Court held that interest from 
the time the taxes were illegally collected to verdict was properly al- 
lowed. The question of interest after judgment was apparently not 
under considération. Mr. Chief Justice Chase said: 

"The third exception is to the instruction tlid.c, if the jury found for the 
plaintiiï, they might add interest. This was not contested upon the argument, 
and we thlnk It clearly correct. The ground for the refusai to allow interest 
is the presumption that the government is always ready and willing to pay 
its ordlnary debts. Where an illégal tax has been collected, the citizen who 
has paid It, and has been obliged to bring suit against the collector, is, we 
thlnk, entitled to interest in the event of recovery from the time of the il- 
légal exaction." 
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In United States v. Sherman, 98 U. S- 565, 25 L. Ed. 235, which 
arose under the captured and abandoned property acts of March 12> 
1863 (chapter 120, 12 Stat. 820), and July 2, 1864 (chapter 225, 13 
Stat. 375), the certificate of probable cause was granted five years 
after judgment. The question was whether the plaintiff had a right 
to interest between the time judgment was entered and the time the 
certificate was granted. The court held he had not, because the 
United States was not liable, nor was there any authority to pay the 
judgment out of the treasurv under section 12 of the Act of March 3, 
1863 (chapter 76, 12 Stat. 741), now U. S. Rev. Stat. § 989, until the 
certificate had been granted. 

In Cochran v. Schell, 107 U. S. 625, 2 Sup. Ct. 827, 27 L. Ed. 543, 
a customs case, judgment was rendered for the amount of excessive 
fées exacted by the collector with interest from the time of payment 
and a certificate of probable cause was granted. Upon a writ of error 
by the United States the Suprême Court, speaking through Mr. Jus- 
tice Blatchford, affirmed the judgment with interest until paid. The 
Solicitor General moved to strike this provision out of the mandate, 
but the court held that interest was allowable after the certificate of 
probable cause until payment of the judgment. It was considered that 
the judgment was not a final judgment within U. S. Rev. Stat. § 989, 
until the new judgment had been entered upon thë mandate, which 
judgment shouïd be entered with interest in accordance with Supfeme 
Court Rule 23 (3 Sup. Ct. xiii) and section 966, U. S. Rev. Stat. (U. 
S. Comp. St. 1901, p. 700), especially as the writ of error operated as 
a stay under sections 1000 and 1001, U. S. Rev. Stat., without a bond 
to answer in damages being given. It is interesting to note that the 
opinion of Judge Blatchford at circuit in White v. Arthur (C. C.) 10 
Fed. 80, in which he held that neither the collector nor the United 
States was liable for interest accruing after the granting of the cer- 
tificate was disapproved. 

The remedy in case of protests under the internai revenue law is, 
as formerly under the customs law, by actions at law against the col- 
lector personally and the reasoning in the case of Cochran v. Schell, 
supra, which was decided before the passage of the customs admin- 
istration law, applies to suits against collectors of internai revenue. 
In such suits under the war revenue act of 1898, the Circuit Court 
of Appeals for the Third Circuit in McClain v. Pennsylvania Co., 108 
Fed. 618, 47 C. C. A. 529, and the Circuit Court of Appeals for the 
First Circuit in Kinney v. Conant, 166 Fed. 720, 92 C. C. A. 410, hâve 
held that interest was properly allowed. We take the same view. 
The judgments are affirmed, with interest, but by virtue of rule 31, 
without costs of this court. 
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In re BKOWN et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. November 14, 1910.) 

Nos. 37, 40. 

1. Bankeuptct (I 140*)— MoNET Received bt Bankrupt as Brokeb— Tbust. 

Olaimant ordered bankrupts, as brokers, through a branch office, to pur- 
chase for hlm certain stocks, and, being advised that they had been pur- 
chased, pald In the prlce to the branch office, whlch deposited the money 
In a local bank. The account of the bankrupts In such bank between that 
tlme and the bankruptcy never fell below the amount of such deposit, and 
the balance was pald over to their recelver. Held that, to entltle claim- 
ant to rescind and foUow the purchase money as a trust fund, he had the 
burden of provlng that the stocks were not bought by the bankrupts, and 
that such burden was not sustalned by proof that they were not delivered 
to hlm and dld not come Into the hands of the bankrupts' recelver or 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S 225; Dec. 
Dig. § 140.*] 

2. Bankbuptct (§ 140*) — Monkt Received bt Bankbupt as Beokee— Tbust. 

Clalmant ordered bankrupts, as brokers, to purchase for her certain 
stocks, and, belng advised that the purchase had been made, pald bank- 
rupts for the same. Bankrupts ordered the stock to be bought by another 
flrm of brokers, vphlch was done on the floor of the Exchange. On the 
same day bankrupts ordered the same amount of the same stock sold for 
ar other customer, whlch was also done. The two firms settled the trans- 
actions by setting off one agalnst the other and the payment of the différ- 
ence. Held, that such facts dld not show that clalmant's stock was not 
purchased, so as to entltle her to rescind and follow the purchase money 
paid in the hands of the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*] 

Pétitions to Review Orders of the District Court of the United 
States for the Southern District of New York. 

In the matter of A. O. Brown and others, bankrupts. On péti- 
tions by Helen N. Wilkin and H. J. Horrocks, respectively, to re- 
view orders of the District Court. Afifirmed. 

See, also, 175 Fed. 769, 99 C. C. A. 345. 

Tomhnson, Tompkins & Tomlinson (John C. Tomlinson, Jr., and 
Millard F. Tompkins, of counsel), for petitioner Wilkin. 
Edwin P. Shattuck and Garrard Glenn, for petitioner Horrocks. 
Ralph Wolf, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

' WARD, Circuit Judge. August 20, 1908, H. J. Horrocks, of 
Utica, ordered through the branch office there of A. O. Brown & Co., 
s'tockbrokers, of New York, the purchase of 20 shares of Interna- 
tional Paper Company preferred at 56. He waited in the office un- 
til a reply was received from New York that the stock had been pur- 
chased, and thereupon paid the priée and commission in fuU, $1,122.- 
50, by a check which was deposited in the account of A. O. Brown 
& Co. in the Utica City National Bank and paid in due course. 

•For other cases see same topio & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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August 27th an involuntary pétition was filed against A. O. Brown 
& Co., September Ist a receiver was appointed, and an adjudication 
followed. The account of A. O. Brown & Co. in the Utica Bank 
between August 20 and September 1, 1908, never fell below $1,122.- 
50, and the receiver actually received September 4th the net balance 
of $1,102.50. 

The claimant assumes from this state of facts that Brown & Co. 
never did buy the stock, and therefore that he is entitled to the pur- 
chase price paid them out of the balance of their account in the 
Utica Bank. This on the principle that Brown & Co. must be pre- 
sumed to hâve drawn out of that account only their own moneys, 
leaving the claimant's money still there. To reach this resuit, how- 
ever, it is a part of his case that Brown & Co. never did purchase 
the stock, and this fact he must prove. But there is no proof on the 
subject at ail, further than that neither the claimant, nor the receiver, 
nor the trustée bas ever received the stock. If Brown & Co. bought 
and converted it between August 20 and 27, 1908, the claimant can- 
not rescind and follow the purchase price, but may foUow the pro- 
ceeds of the conversion, if he can. This was what we decided in 
the matter of the claim of the Kirst National Bank of Princeton, Illi- 
nois, in this same estate. 175 Fed. 769, 99 C. C. A. 345. 

The case of West v. McLaughlin, 162 Fed. 124, 89 C. C. A. 124, 
on which the claimant relies, is not applicable, because in it no ad- 
verse claim of title was made. Of course, in a suit against Brown 
& Co. for breach of contract, the claimant would make out a prima 
facie case by showing that he had paid them for the stock and had 
not received it. The burden would then be on the défendant to ex- 
plain. But, where he asserts a title to or lien upon funds in posses- 
sion of an insolvent as against gênerai crédite rs, he must go fur- 
ther and actually trace his property into the fund. The spécial mas- 
ter sustained this claim and directed it to be paid ratably with the 
claim of Helen M. Wilkin, next to be considered, out of the balance 
collected by the receiver from the National City Bank of Utica. The 
District Judge rightly reversed this ruling. 

August 13, 1908, Mrs. Helen M. Wilkin, through the same branch 
office at Utica, ordered Brown & Co. to purchase 10 shares of Amer- 
ican Locomotive Company stock. She was informed on the same day 
that the stock had been bought of Carlisle, Mellick & Co. at 5814, 
and thereupon gave her check for $583.75 in full payment, which was 
deposited in the account ôf Brown & Co. in the Utica City National 
Bank and paid in due course. At no time between August 13th and 
September Ist was the balance less than $583.75, and September 4th 
the receiver actually collected a net balance of $1,102.50. Neither 
the claimant, nor the receiver, nor trustée has ever received the 
stock. August 13th Brown & Co. ordered the stock to be bought 
through Carlisle, Mellick & Co., and Carlisle, Mellick & Co. bought 
the same on the floor of the New York Stock Exchange. On tVie 
same day Brown & Co. ordered Carlisle, Mellick & Co. to sell 10 
shares of the same stock for other accounts. August 19th CarHsle, 
Mellick & Co. and Brown & Co. set off the claimant's purchase 
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against the other customer's sale and settled for the différence, and 
no actual physical delivery of stock was made. 

The claimant contends that this shows no stock ever was purchased 
for Mrs. Wilkin, and therefore that she is entitled to the purchase 
price paid by her eut of the fund received from the Utica City Na- 
tional Bank. We think this is not so. The transactions between 
Brown & Co. and Carlisle, Mellick & Co. literally worked ont, would 
be as follows, supposing Carlisle, Mellick & Co.'s selling customer 
sold at 56: Brown & Co. would hand to Carlisle, Mellick & Co. Mrs. 
Wilkin's $580 and their selling customer's 10 shares of stock, while 
Carlisle, Mellick & Co. would hand to Brown & Co. their buying 
customer's $560 and their selling customer's 10 shares of stock. Ob- 
viously the same thing would be accomplished and ail curcumlocution 
avoided by Brown & Co. paying $20 to Carlisle, Mellick & Co. This 
being donc, Brown & Co. should hand their selling customer's stock to 
Mrs. Wilkin, and the balance of Mrs. Wilkin's money, viz., $560, to 
their selling customer. Not having given the stock to Mrs. Wilkin, 
they must be regarded as having converted it. 

It follows, from what we hâve said above as to the Horrocks claim, 
that the remedy of Mrs. Wilkin was to trace, nôt the purchase price, 
but the proceeds of her stock, if she can, into the hands of the trus- 
tée. As she failed to do this, the District Judge rightly held that she 
had no title to any part of the balance in the Utica City National 
Bank. 

Both orders affirmed, with costs. 



SINGER MFG. CO. v. ADAMS, State Revenue Agent, et aL 

CCircuit Court of Appeals, Fifth Circuit. February 21, 1911.) 

No. 1,972. 

APPBAL AND ErROB (§ 14*) — JUDGMENTS REVIEWABLE— DeCREB BNTEBED PuB- 

SDANT TO Mandate. 

A Circuit Court of Appeals will not entertain an appeal from a decree 
entered in accordance witli its mandate by a Circuit Court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §i 4&^ 
58 ; Dec. Dig. § 14.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

Suit in equity by the Singer Manufacturing Company against Wirt 
Adams, State Revenue Agent of Mississippi, and others. Decree for 
défendants, and complainant appeals. On motion to dismiss appeal. 
Motion sustained. 

See, also, 165 Fed. 877, 91 C. C. A. 461. 

C. H. Alexander and Chalmers Alexander, for appellant. 
J. B. Harris, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

"For other cases see same topic & § humées in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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! 

PER CURIAM. This case has been heard and submitted on a 
motion to dismiss the appeal, as well as upon the merits. 

In Merrill v. National Bank of Jacksonville, 78 Fed. 208, 24 C. C. 
A. 63, this court held, upon full authority, that an appeal to this court 
from a decree of the Circuit Court entered in accordance with our 
mandate upon a previous appeal will be dismissed, even though an 
appeal may be taken to the Suprême Court. An examination of Mer- 
rill V. National Bank of Jacksonville, 173 U. S. 131, 19 Sup. Ct. 360, 
43 L. Ed. 640, shows that our action in that case was sanctioned by the 
Suprême Court, if not formally approved. In the présent case we find 
that the decree appealed from is one entered in accordance with our, 
mandate on a previous appeal. 

The motion is therefore sustained, and the appeal is dismissed. 



PFLUGH et al. v. EAGLE WHITE LEIAD CO. 

(Circuit Court of Appeals, Third Circuit February 8, 1911.) 

No. 48. 

1. Trade-Mabks and Trade-Names (§ 1*) — Gist of Tbade-JIabk:. 

The gist of a trade-mark is its association in the public mind with a 
produet; It belng the Identlfying mark of a trade. ; 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 1 ; Dec. Dig. § 1.*] 

! 

2. Teade-Marks and Trade-Names (Subd. V*) — Infringement — Adjudica- 

tion. 

Trade-marks, No. 60,062, reglstered January 29, 1907, for a plctorial 
eagle, and No, 60,993, reglstered February 20, 1907, for the word "Eagle," 
both being for pure whlte lead, are not Infrlnged by défendants use of 
the words "Gold Eagle," the compétitive labels dlfferlng In form, color,, 
and pose of eagle, especially slnce défendants' produet Is combinatlon 
whlte lead, and thelr use of the eagle has been acquiesced in for several 
years. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. subd. V.»] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suits by the Eagle White Lead Company against Albert Pflugh and 
another, partners as Pflugh & Co. From a decree of the Circuit Court 
(180 Fed. 579), défendants appeal. Reversed. 

Clifton V. Edwards (Julian S. Wooster, of counsel), for appel- 
lants. 

Charles E. Riordon and W. H. Singleton, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges.' 

*Foi other cases see same toplc & i nvmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexât 
1S5 F.— 49 
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BUFFINGTON, Circuit Judge. In the court below, the Eagle 
White Lead Company charged Pflugh & Co. with violations of its two 
trade-marks. The court, in an opinion reported at 180 Fed. 579, sus- 
tained the two bills and ordered injunctions, but ref used accountings ; 
the two cases being tijeated in that court and this by stipulation as a 
single bilL From a decree granting injunctions, Pflugh & Co. took 
this appeal. After argument and due considération, \ve are of opin- 
ion thèse injunctions cannot be sustained. The first trade-mark in 
cjuestion is No. 60,062, for pure white lead, registered January 29, 
1907, for a pictorial eagle shown in a drawing as foUows : 

In his statement the grantee averred : 

"The trade-mark Is dlsplayed on the pack- 
ages containlng the goods by placlng thereon 
a printed label on which the same is shown, 
or by printlng, brandlng, or otherwise plaelng 
the trade-mark on the heads or sides of bar- 
rels or kegs contalnlng the goods, or by dls- 
playing It in any manuer deslred." 




The second trade-mark is No. 60,993, 
also for pure white lead, registered Feb- 
ruary 26, 1907, for the printed word 
shown in type as f ollows : 

In his statement the grantee used 
the same statement quoted above. 

The word and the pictorial eagle were used in complainant's label, 
and the latter and respondent's alleged infringing label are attached. 



EAGLE 



BtGIgTEBED IN O. a. PATENT omCt. 



fiOlJDEAet^ 



COMBINATION 



VR&SXI 




Noted for Durability and Whiteness and made from the best PItrments. 

WHITE LEAD. 

MANUFACTUItED BY 

Palisade White Lead & Color Works, Hoboken, N. J. 



The above, as used, appears in gold on blue background. 
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The above, as useâ, app«ars In black on wblte background. 



There is no proof of any confusion of goods in the public mind by 
thèse labels. Obviously there could be none. One is round, the other 
angular; one is white, the other blue; one has black letters, the other 
gold ; the pose of the eagles is différent ; one is printed in gold, em- 
phasized by the name "Gold Eagle," and the other is printed in black ; 
the white lead is described in the one as pure, in the other as a com- 
bination. 

Now, the gist of a trade-mark is its association in the public mind 
with a product. As its name indicates, it is the identifying mark of 
that trade; in other words, the trade-mark. But no such facts exist 
in this case as to either the word, or the pîctorial eagle. While the 
complainant has employed the word "eagle," not to describe or iden- 
tify their goods, but as their firm name — the Eagle White I^ead Com- 
pany — and hâve used a pictorial eagle on their labels, yet the use of 
an eagle on white lead labels was common in that trade for years ; 
the respondent itself going back to the early 90's. Indeed, the fact is 
clear that the eagle has never been exclusively associated in the pub- 
lic mind with the complainant's lead. 
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But the proofs go miich further. They not only show such a use ot 
the eagle by other lead makers, but they show that such use was with 
the knowledge of the complainant and was under a claim of right to 
so use, and that this state of facts has extended over a period of some 
14 years before this suit was brought. ' Thus in 1893 the complain- 
ant found the respondent was using the label it now seeks to en- 
join. In a letter of February Ist to respondents it called their 
attention to this brand and requested them to cease using it. The re- 
spondents promptiy replied, averring their right to use the eagle on 
such brand, and called attention to several other leads on the market 
which lised the word "eagle." To this claim of right by the respond- 
ents the complainant made no answer, and by its silence acquiesced 
in the respondents' use until 1901. On July Ist of that year the com- 
plainant again wrote to the respondents, calling attention to a circu- 
lât of respondents stating, "We beg leave to call your attention to 
'Our Celebrated Gold Eagle' white lead," and saying: 

"The word 'Eagle,' describing our brand of wliite lead, is our proi)ert.y, pro- 
tected under the laws of the United States. We cannot consent to its use by 
you or any other party, and we hereby notify you that, unless its use is dis- 
continued at once, we shall be obliged to take such légal steps as will insure 
the protection of our rights." 

It will be noted that the claim made in this letter is much broader 
than in that of 1893, where the complaint was the use of a label. 
Hère it is to any use of the word "eagle" in connection with white lead. 
To this demand the respondents replied, again asserting their right 
to use the eagle in connection with white lead. By a further silence of 
6 years the complainant acquiesced in this asserted right until 1907, 
when it filed this bill. 

In view of thèse facts, of the asserted and exercised right of the re- 
spondents to use the eagle during this period of fourteen years, of the 
acquiescence of the complainant in that use, and of the further fact 
that the respondents' label is so différent that by no possibility could 
it be mistaken for complainant's trade-mark (see opinion of Judge 
Hazel in Hutchinson v. Loewy, reported and affirmed in 163 Fed. 
44, 90 C. C. A. 1, and cases cited), it is clear the complainant is not 
entitled to the relief prayed for. The simple fact is that the eagle 
is not the exclusive trade-mark of its white lead. It is equally the 
trâde-mark of the respondents, and as the trade-mark of the respond- 
ents under adverse claim of right the latter hâve presumably duringi 
thèse 14 years gone on extending their trade under that brand. The 
continued, persistent, and adverse use of the eagle by the respond- 
ents and presumably by the other firms to which they called com- 
plainant's attention, during ail thèse years, shows an abandonment 
of an exclusive claim by the complainant. And on such abandonment 
new rights hâve meanwhile arisen on the part of the public. The 
trade of the respondents has been continued and built up further upon 
their trade label, on which an eagle appeared. 

We are not unmindful of Menendez v. Holt, 128 U. S. 524, 9 Sup. 
Ct. 143, 32 L. Ed. 526, and other cases cited in the opinion below, 
that mère failure to enforce trade-mark rights will not preclude in- 
junctive relief when it is sought. But those were cases where, as 
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said in Menendez v. Holt, supra, there was nothing "in the nature 
of an estoppel, nothing which rendered it inéquitable to arrest at this 
stage any f urther invasion of complainant's rights." In this case 
there is. The complainant notified the respondents of its alleged 
rights; the respondents positively asserted their adverse rights; the 
complainant acquiesced in the respondents building up their trade 
under their label for 8 years without f urther objection; then com- 
plainant notified again and again, but respondents stood their ground 
and continued for 6 years more to build up their adverse trade-mark 
rights before the complainant again broke its silence by asserting 
an exclusive right by filing this bill. 

Under such facts it would, in our judgment, be inéquitable to ar- 
rest at this stage the respondents' trade, and therefore the decree of 
the court below must be reversed, with costs. 

The case of Carroll v. Mcllvaine (C. C. A.) 183 Fed. 22, decided 
since the préparation of this opinion, is in line with the conclusion 
above stated. 



ÎUNGBLUTH v. SLIPPER et al. 

In re YUNGBLUTH et al. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

Xo. 1,859. 

1. Bankeuptct (§ GO*)— ACTS of Bankeuptcy— Voi.cniakt Assigkment. 

A voluntary assisnment of ail the property and assets of a firm operat- 
ing a private bank, to a receiver, coustituted an aet of bankruptcy, 
tbough done by one of the partners and not partlclpated in by the other. 

[Ed. Note.- — For other cases, see Banltruptcy, Bec. Dig. § 60.*] 

2. Bankruptcy (§ 69*) — Paktxers— Act or Bankruptcï— Assignment by 

One Member of Firm — Effect. 

Bankruptcy Act July 1, 1898, c. 541, § 5, 30 Stat. 547 (U. S. Comp. St. 
1901, p. 3424), déclares that partnership property shall not be adminls- 
tered in bankruptcy unless ail the partners are adjudged bankrupt ex- 
cept In case of consent of those not so adjudged. Held. that where one 
of the members of a firm operating a private bank niade an assignaient 
of the flrm's property and assets to a receiver, and, though the noncon- 
senting partner's assets exceeded his individual debts, the total assets 
of the partners and of the flrni were insufficlent to pay the partnership 
debts, an adjudication was properly rendered against both the firm and 
the individual partners. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 69.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

In the matter of involuntary bankruptcy proceedings against Jacob 
Yungbluth and against August W. Schafer, copartners doing busi- 
ness as the Bank of Hamilton, Jacob Yungbluth & Ce, Proprietors ; 
and the Bank of Hamilton, A. W. Schafer & Co., Proprietors ; 
and A. W. Schafer & Co., Private Bank; and against the alleged 
partners as individuals. A demurrer to the pétition of John H. Slip- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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per and another doing business as the Eagle Shingle Company and 
others having been overruled, Jacob Yungbluth answered, and, from 
an order adjudging both the firm and copartners bankrupt, he appeals. 
Affirmed. 

The appellant appeals froin the order of the District Court entered on 
March 14, 1910, adjudging hlm to be a bankrupt. On January 21, 1908, a 
pétition in Involuntary bankruptcy was flled by certain crèdltors agalnst the 
appellant and Angust W. Schafer, as copartners in the banklng business, and 
agalnst the partnership, alleglng that on November 15, 1907, a recelver had 
been appolnted for the bank by thé superior court of Skaglt county, state of 
Washington ; that, followlng the appointment of such recelver, A. W. Scha- 
fer made a gênerai asslgnment of ail the property and assets of sald banklng 
firm to the recelver ; and that prlor to the recelvershlp, between November 
4 and 15, 1907, the firm had pald out of its funds moneys to certain of its 
crèdltors and deposltors at a tlme when It was insolvent, and wholly unable 
to pay Its crèdltors or derwsitors In full, to the préjudice of other crèdltors. 
To thls pétition the appellant Interposed a dennirrer on the ground that it 
did not set forth facts sufflclent to show that he had commltted any act of 
bankruptcy. The demurrer was overruled. The appellant then answered, 
denying that he was insolvent, or that he had ever commltted any act of 
bankruptcy, or that at any time since January, 1905, he had been a partner 
in the bank, and alleged that the partnership had been dissolved and ail 
partnership matters had been settled and adjusted on January 25, 1905. On 
testimony taken on thls issue before a master, the court found that the part- 
nership had never been dissolved, and thereupon the court submitted to a 
jury the question whether or not the appellant was insolvent at the date of 
tlie filing of the pétition, and whether the copartnershlp commltted the acts 
of bankruptcy charged. The jury in its verdict found affirmatlvely on both 
the issues. Schafer made no défense to the pétition, and the court thereupon 
adjudged the partnership and the Indlvidual members thereof bankrupt. 

E. C. Million, I. E. Shrauger, and J. P. Houser, for appellant. 
Lin H. Hadley, A. M. Hadley, W. H. Abbott, and Thomas Smith, 
for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant assigns as error that the pétition in which bankruptcy was 
charged does not state facts sufficient to warrant the judgment, and 
contends that the pétition shows no act of bankruptcy, that the pro- 
ceedings in the state court wherein a recelver was appointed were un- 
authorized by law, that the state court had no jurisdiction to appoint 
the receiver, and that the act of the bank in paying out moneys to 
depositors is not shown to be an act of bankruptcy for the reason that 
there is no allégation that any undue préférence was obtained thereby. 
But the contention ignores the fact that the pétition charges a volun- 
tary assignment of ail the property and assets of the bank to the re- 
ceiver. That act, although donc by A. W. Schafer, and not partici- 
pated in by the appellant, was an act of bankruptcy sufficient in itself 
to justify the adjudication of bankruptcy. 

It is contended that the court below erred in finding from the évi- 
dence that the appellant was a member of the copartnershlp, and it is 
said that upon the évidence the court should hâve found that the part- 
nership was dissolved in January, 1905. We hâve given the testimony 
careful considération, and we are not convinced that there was error 
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in the findings the trial court made that the partnership was never in 
fact dissolved prior to proceedings in bankruptcy. 

The only question which requires any extended discussion is pre- 
sented by the contention that the appellant could not be adjudged a 
bankrupt on account of the individual act of bankruptcy of his copart- 
ner. Schaf er made the assignment for creditors, and there is no proof 
that the appellant assented to it. There can be no doubt that Schaf er'? 
act was an act of bankruptcy for which the partnership was properly 
adjudged bankrupt, for it was an act which affected the partnership 
business and disposed of the partnership assets. In re Mever, 98 Fed. 
976, 39 C. C. A. 368 ; In re Kersten (D. C.) 110 Fed. 939 ; In re 
BorelH (D. C.) 142 Fed. 296. But the proceeding in this case was 
not only against the partnership, but was also against each individual 
member. In some of the décisions it bas been said broadly that one 
partner may not be adjudged bankrupt for the act of his copartner, 
and undoubtedly the statement is true as to certain acts of individual 
partners. Thus it bas been held that neither a firm nor the other part- 
ners may be adjudged bankrupt for the act of a partner in preferring 
out of his individual estate one of his own or the firm's creditors. 
Mills V. J. H. Fisher & Co., 159 Fed. 897, 87 C. C. A. 77, 16 L. R. A. 
(N. S.) 656. But we think the true doctrine is that, if the act of the 
individual partner is one for which the partnership itself may be 
adjudged bankrupt, the other members of the firm may also be ad- 
judged bankrupt unless they can show in défense that the property of 
the firm, together with that of ail the partners applicable to the pay- 
ment of the partnership debts, is sufficient to pay the same, The true 
construction of this feature of the bankruptcy law is, we think, best 
expressed by Judge Lowell, In re Forbes (D. C.) 128 Fed. 137, a case 
in which, in view of section 5 of the act (Act Julv 1, 1898, c. 541, 30 
Stat. 547 _[U. S. Comp. St. 1901, p. 3424]), which provides that the 
partnership property (except in case of consent) shall not be adminis- 
tered in bankruptcy unless ail the partners are adjudged bankrupt, he 
held that the partnership may not be made bankrupt except by an ad- 
judication of ail its partners, and that the only défense a nonconsent- 
ing partner can make to the pétition is that the partners are able to pay 
the partnership debts and their own debts, out of the joint or separate 
estâtes. If the assignment for creditors in the présent case had been 
made or assented to by both partners, it would hâve been unnecessary 
to prove the insolvency of the partnership. West Co. v. Lea, 174 U. 
S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098. Upon the issue of insolvency, 
the appellant's défense was submitted to a jury, and the fact that his 
individual assets exceeded his individual debts could not relieve him of 
the charge of insolvency as a member of the partnership, for the total 
assets of the partners and of the firm were insufficient to pay the part- 
nership debts. 

The judgment is affirmed. 
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MALLOY V. AMERICAN HIDB & LBATHBR CO. 
(Circuit Court of Appeals, First Circuit. Mardi 3, 1911.) 

No. 853. 

1. CouBTs (§ 3G3*) — Fedbkal Courts — Construction of State Statu te.s— 

RULES of Décision. 

A fédéral court, in determining questions of local statutory construc- 
tion, Is controlled by tlie décisions of tlie higtiest court of the state. 

[Ed. Note. — For otlier cases, see Courts, Cent. Big. § 957 ; Dec. Dig. § 
366.* 

Conclusiveness of judgnient between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 G. C. A. 178 ; Union & 
Planters' Bank v. City of Mempliis, 49 C. C. A. 468.] 

2. Mastek and Servant (§ 95*)— Injubies to Servant— Violation of State 

Law. 

AVliere a boy under 18 years of âge was liilled virliile operating an ele- 
vator in violation of St. Mass. 1902, c. 350, declaring that elevators sliall 
not be operated by persons under 18 years of âge, the violation of ttie 
statute, under tlie rule establlslied by the Massachusetts courts, was no 
défense against a recovery, unless decedent's illégal conduet contributed 
directly and proxlmately to the injury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 160 ; 
Dec. Dig. § 95.*] 

3. Mastee and Servant (§ 96*)— -Death of Servant— Opération of Elevatois 

—Violation op Statute— Cause of Injurt. 

Where a boy under 18 years of âge was killed while operating an ele- 
vator in violation of St. Mass. 1902, c. 350, declaring that elevators shall 
not be operated by përsons under that âge, and there was évidence that 
the elevator suddenly fell because of a pre-existing defect in the terminal 
stop mechanism, independent of and dlsconnected with the ordinary start- 
ing or stopping of the elevator by the operator, plaintiff elaiming that the 
terminal stop mechanism was adrift before the accident, and that no 
force in operating it eould hâve been the direct cause of the accident, or 
eould hâve set the terminal stop mechanism adrift, it did not appear as 
a matter of law that intestate's act in starting the elevator directly con- 
tributed to tlie accident, and hence that his violation of the statute was 
the proxiniate cause thereof. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 158 ; 
Dec. Dig. § 96.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by John J. Malloy, as administrator, etc., against the Amer- 
ican Hide & Leather Company. Judgment for défendant, and plain- 
tiflf brings error. Reversed. 

See, also, 148 Fed. 483. 

Louis S. Thierry and John S. Farlow, for plaintiff in error. 
Edward F. McCIennen (Brandeis, Dunbar & Nutter, on the brief), 
for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

AEDRICH, District Judge. In this case the plaintiff's intestate was 
injured while operating an elevator in Massachusetts. The injured 

•For other cases see aame topic & § ndmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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party was under 18 years of âge, and for that reason was within the 
provision of sections 2, 3, c. 350, of the Massachusetts Statiites of 
1902 (now embodied in statutes of 1909, c. 514, § 74), which déclares 
that elevators shall net be operated by persons under the âge of 18 
years. The statute was interposed as a défense, and a verdict for the 
défendant was directed by the court below upon the ground that the 
plaintifï could not recover, becâuse the injury was received while the 
intestate was engaged in the illégal work of operating an elevator. 
The case involves questions of local statutory construction, and is 
therefore controlled by Massachusetts law. 

The statute in question was doubtless based upon considérations 
of public safety ; but the Massachusetts courts hâve apparently reached 
a resuit which rejects the violation of a statutory law as a défense 
against recovery, unless the illégal conduct of the injured party con- 
tributed directly and proximately to the injury. Newcomb v. Boston 
Protective Department, 146 Mass. 596, 16 N. E. 555, 4 Am. St. Rep. 
354, and cases cited ; Dudiey v. Northampton Street Raiiway, 202 
Mass. 443, 446, 89 N. E. 25, 23 L. R. A. (N. S.) 561 ; Moran v. Dick- 
inson, 204 Mass. 559, 90 N. E. 1150. 

Suppose the case of a statute similar to the one in question in re- 
spect to a niotorman on an electric car, where the injury resulted 
from the act of starting and operating the car. Quite likely that 
would be a case where the défendant might interpose the statute as 
a défense. But suppose the injury did not resuit directly from the 
starting or operating, but from the careless and négligent condition 
of a bridge, an independent cause, which precipitated the car and the 
motorman, with injurions results. That, quite likely, would be a 
case where the statute would not be a défense, because the injury 
would be one which resulted from an independent négligent condition, 
and not directly from the illégal act of the motorman. 

While the évidence in this case was not altogether elear as to the 
direct cause of the accident, the contention of the plaintifif was — and 
there was évidence which entitled the plaintifï to go to the jury upon 
that contention — that the injury resulted, not through his fault, and 
not directly from the act of starting or operating, but from the nég- 
ligent condition of the rope which held the weight of the car, and 
which was not at ail involved in the act of starting, or at ail within 
the control of the plaintifï, who, as claimed, was carefully and pru- 
dently operating the elevator. If this was so, the plaintifï was entitled 
to recover, and upon thèse questions he was entitled to go to the jury. 

The évidence tended to show that the elevator suddenly fell from 
the top of the building to the bottom ; that the cause of this sudden 
fall was a pre-existing defect in the terminal stop mechanism. 

The expert witness Payne testifies: 

"That the terminal stop mechanism was adrift, i. e., free to revolve about 
the boit, C, because the head of this boit, A, had been broken off. 

************** 

"That the terminal stop mechanism might hâve been ont of order for a long 
time without the fact being discovered by one operating the elevator, for it 
would not corne Into use so long as the operating rope remained fuUy at- 
tached to the operating sheave; that In his opinion there was no way In 
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which the terminal mechanism could hâve been set adrlft by the violence of 
the accident; that It must hâve been 'adrift' before the accident." 

In view of this évidence it does not seem to us that it can be said 
as matter of law that the act of the plaintifîf's intestate in starting 
the elevator directly contributed to the accident. If it were clear that 
the fall of the elevator was caused by the puUing of the rope ofif the 
operating sheave in the act of starting or operating the elevator, then 
it might be said that the operator directly contributed to the acci- 
dent. But this terminal stop mechanism is said to be something out 
of repair, and something which was independent of and disconnected 
with the ordinary starting or stopping of the elevator by the operator. 
If this be true, and that is a question of fact, the act of starting or 
operating the elevator cannot be said to be the proximate cause of the 
accident. 

The theory of the plaintiff thus was that the terminal stop mechan- 
ism was adrift before the accident, and that no force in operating the 
elevator could hâve been the direct cause of the accident, or could 
hâve set the terminal stop mechanism adrift. There was évidence tend- 
ing to show that the injury resulted from the fact that the terminal 
stop mechanism was out of repair, and that such was an independ- 
ent pre-existing condition. If this was so, the injured party's ini- 
tiative illégal act was not the direct cause of the injury. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that court for f urther proceedings not 
inconsistent with this opinion, and the plaintiff in error recovers his 
costs of appeal. 



SAVAGE V. NEW YORK, N. & H. S. S. CO., Limited (two cases), 

(Cîlrcuit Court of Appeals, Second Circuit. March 6, 1911). 

Nos, 176, 177. 

1. SHIPPING (i 166*) — ^IiIABILITIES OF OWNEKS OF VESSELS— DEFECTIVE CON- 

DITION OF Vessei^-Bvidence. 

Where a structure on the promenade deck of a passenger vessel, con- 
sisting of a chaln box extending on both port and starboard sides from 
deckhouse to rail, co\'ering a neeessary part of the steering gear, was 
common in vessels of the sizé and âge of the vessel, and had long been 
well known on vessels nsed for passenger traftic, négligence of the owner 
could not be predicated on the construction of the vessel, though there 
was évidence that a sloping cover for the steering chain would hâve been 
less dangerous. 

[Ed. Note.— For other cases, see Shlpplng, Dec. Dig. § 166.*] 

2. Shipping (§ 166*) — Liabilities of Owneus of Vessels— Defective Con- 

dition OF 'N'essel — Evidence. 

Where a passenger came on board duriug daylight, and went to her 
stateroom, a few teet from such an obstruction, and then left the state- 
room, and went to the other side of the deck, near the corresponding ob- 
struction, where she remained for some hours, the tailure of the owner 
to warn the passenger of the obstruction was not actionable négligence, 
and it was not liable for injuries sustained by her by stumbling over the 

•For other cases see same topic & § numeer in Dec. & Am. Digs, 1907 to date, & Rep'r Indexea 
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obstruction near her stateroom before 8 p. m. o£ a clear, inild day, when 
the Sun set at about 7:30 p. m. 

[Ed. Note. — For other cases, see Shlpping, Dec. Dig. § 166.*] 

3. HUSBAND AND WlFE (§ 209*) INJTJKIES TO WIFE— ACTION BY HUSBAND. 

Where a wlfe may not ni.iintain libel for Personal injuries, her husbknd 
may not maintain a libel for expenses on account of the wife's injuries 
and for the loss of consortium. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. § 768 ; 
Dec. Dig. § 209.*] 

Appeals from tlie District Court of the United States for the South- 
ern District of New York. 

Libels by Ella D. Savage for personal injuries, and by her husband, 
Minot J. Savage, for expenses on account of her injuries and loss of 
consortium, against the New York, Newfoundland & Halifax Steam- 
ship Company. From decrees for défendants in each action, libelant 
in each action appeals. Affirmed. 

The following is the opinion of Hough, District Judge: 

On the 26th of June Mrs. Savage was a passenger on respondent's steam- 
.ship Rosalind, bound from New Yorli to Halifax. While the steamer was In 
Long Island Sound, durlng calm weather, she fell upon the promenade deck, 
breaking both bones of one leg and simultaneously disloeating her ankle. At 
the time Mrs. Savage veas 64 years old, and, according to a physician who has 
testified in her behalf. In a neurasthénie condition. At the time and place of 
her fan, no one was in her immédiate vicinity, and her efforts to obtain as- 
sistance were not immediately successful. To her (naturally) "it seemed a 
great whlle" before any one perceived her plight. She "should say" that she 
was "lying there flve or ten minutes." The time was almost certainly much 
less than this ; but there was an appréciable period between her fall and the 
time when any one but herself knew she had f allen. 

The sufferlng naturally attendant uiwn such injuries as above noted was 
aggravated by the impossibility of simultaneously setting the broken bones 
and reducing the dislocation of the ankle without antesthetics ; and although 
she seems to hâve been attended by a remarkably compétent physician and 
surgeon, who happened to be a passenger on the Rosalind, he was unàble to 
obtain any anœsthetic on board the ship. In resuit the necessary surgical 
opération was delayed until arrivai in Halifax. This delay, and the âge and 
condition of the patient, produced a long convalescence and, according to the 
uncontradicted évidence, permanent disability. 

Speaklng untechnically, the cause of this lamentable accident was a chain 
box extending on both port and starboard sides from deckhouse to rail, cover- 
ing a necessary portion of the steerlng gear. On each side of the promenade 
deck, therefore, thèse chain boxes formed an obstruction more than half a 
foot high and about a foot wide, and extending as above noted across the deck. 
The only door Into Mrs. Savage's stateroom was within a few feet of the port 
chain box over which she fell. She had corne on board during daylight, had 
gone to her stateroom, had corne ont therefrom, but had not noticed the chain 
box. She then went to the other side of the deck with her traveling compan- 
lons, and there spent the resb of the aftemoon, apparently not notleing the 
eorresponding chain box on that side of the vessel, although she must hâve 
been sitting for hours within a few feet of it. 

It may be noted that the principal libelant is a lady of intelligence, who has 
traveled much and is entirely accustomed to passenger life on steamers. Aft- 
er sunset of the day flrst mentioned (which was the day of the beginning of 
the voyage), the libelant rose from her chair on the starboard side of the 
deck, saying that she would go to the other side of the vessel to see the "after- 
glow." She passed from starboard to port aft of the deckhouse which con- 
tained her own stateroftm, and in walking forward on that portion of the 

>For other cases see same toplc & § dvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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promenade deck which exactiy corresponded to the one she had just left she 
tripped and fell over the chain box, receiving injuries to recover for which 
thls action is brought. 

Much of the testimony addueed in the causes relates to the time when the 
tnjury was recelved. A number of passengers (who, of course, only knew of 
libelant's injuries after she had been discovered lying helpless on the deck) 
déclare that it was dark. That is a matter of opinion as to which observers 
at the same instant of time might differ ; but the foUowing facts are shown 
by uncontradicted évidence: After Mrs. Savage was hurt, some perlod of 
time elapsed before she was discovered. Her in jury was flrst made known to 
a passeuger, who went in search of her daughter and son-lu-law, who were 
traveliug with her and had remained on the starboard side of the deck. 
After they had gone to Mrs. Savage's assistance, the f act that a passenger had 
been injured was reported on the bridge to the first officer, whose watch ter- 
minated at 8 p. m., and he noted in the scrap deck log that such report was 
made at 7:50 p. m. 

It is, therefore, capable of démonstration that the libelant stumbled and 
fell over thls deck obstruction considerably before 8 o'elock of a clear and 
mild day, when the sun set by almanac at 7:29, and by computation offered 
on behalf of the respondent at 7:32. It is in my opinion too plain for further 
discussion that on a clear day in June, in the latitude of New York City, on 
the sunny side of such an object as a house or deck saloon, a construction of 
the size of thls chain box was plainly visible to any person of reasonably good 
vision and in the possession of his faculties. I am unable to conceive of 
anythlng more obvions than thls chain box must hâve been to such a person. 

[1] It Is proven without contradiction that thls partlcular structure or ar- 
rangement of steerlng gear is extremely common in vessels of the size and 
âge of the Eosallnd and bas long been well known on vessels used for pas- 
senger trafic. Therefore no négligence as agalnst the owners of the vessel 
can be predlcated on the construction of the shlp. 

But it is said that inasmuch as the promenade deck is glveu over to the use 
of passengers, and the structure in question is one over which people may 
fall, peculiar care is necessary in guarding or warnlng passengers exposed to 
thls possible injury. [2] Thls may be true; but it is not necessary to dwell 
upon It in thls case, because of the finding heretofore made that during ail 
the time that Mrs. Savage was on board the Rosalind until the time of her 
accident the obstruction was obvious, and that which is obvions to one of or- 
dinary intelligence and In the possession of physlcal sensés does not require 
spécial warnlng. 

I am, therefore, of opinion that no négligence is shown on the part of the 
owners of the shlp, and that, whatever may be the duty of the managers of 
such shlp in respect of such an obstruction after ulghtfall or during stormy 
weather, there was nothing in the conditions existing at the time of the acci- 
dent to require any précautions to be taken in the promises, tjnless négli- 
gence in the respondent be shown there can be no recovery hère ; but it may 
be noted that under circumstances no more extrême than are shown in this 
case either the clalmant or défendant bas been exonerated from négligence or 
active lack of care found to exist in libelant or plaintitf. Elder Dempster 
Shlpping Company v. Pouppirt, 125 Fed. 736, 60 C. G. A. 500 ; The Anchoria 
(D. O.) 77 Fed. 994 ; The Southside (D. O.) 155 Fed. 364. 

In common-law courts the following cases seem to me relevant: Strutt v. 
Brooklyn, etc., Ry. Oo., 18 App. Blv. 134, 45 N. Y. Supp. 728 (where a passen- 
ger stumbled over a hose lying across a wharf while en route to board a 
steamer) ; Fogassi v. New York, etc., Eailroad Company, 17 App. Div. 286, 
45 N. Y. Supp, 175 (where a passenger went with a crowd over an unguarded 
gangplank leading from a ferryboat to the wharf during the night) ; Race v. 
Union Ferrj' Company, 138 N. Y. 644, 34 N. E. 280 (holding that a ferry Com- 
pany is entitled to assume that passengers will take some care o£ themselves, 
and such carrier need only use such care and sklU as will make the eutrance 
ta Its boats safe for persons of ordinary prudence). 

Much testimony bas been taken to show that a slgping cover for the stear- 
ing chains would bave been less dangerous ; but It is not enough to make ont 
a case of négligence to suggest that additlonal précautions would hâve pre- 
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ventes the accident. Ixjftus v. Union Ferry Cofnpanj', 22 Hun, 33, afBrmed 84 
N. Y. 455, 38 Am. Bep. 533. 

[3] Thèse considérations require the dlsnilssal of Mrs. Savage's libel, and 
If that falls the libel of Dr. Savage falls also. 

It Is not, however, to be understood that any opinion Is thereby to be in- 
ferred as to the existence of jurisdiction In such a libel as that of Dr. Sav- 
age. No Instance of what is in substance an action per quod consortium 
amlslt bas been shown in admlralty. The nearest approach that I know of 
Is Moses V. Hamburg Packet Company (D. C.) 88 Fed. 329, where a recovery 
was bad by a father for the loss of services of hls son, who had been injured 
on shlpboard. The son also had brought hls libel, as Mrs. Savage dld hère. 
In those cases, however, no question of jurisdiction was raised, and it was 
purposely avoided. The sults were orlginally brought at common law, and 
were dlscontlnued upon a stipulation by counsel for the steamers that they 
would appear and make no défense on the merlts, if libels in admlralty were 
substituted for the common-law suits. 

Wheeler, Cortis & Haight (Charles S. Haight and Franklin A. 
Wagner, of counsel), for appellants. 

Convers & Kirlin (J. Parker Kirlin and John M. Woolsey, of cçun- 
sel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decrees affirmed, on opinion of Hough, District 
Judge. 
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THE KEYSTONB STATE. 

(Circuit court of Appeals, Fourth Circuit Pebruary 7, 1911.) 

No. 1,009. 

1. Maeitime Liens (§ 5*) — Repaies Made on Authoritt of Owneb— Vessei. 

IN Home Pokt. 

Where the owner actually authorizes repairs to be made on the crédit 
of hls ship, the person maklng them in a foreign port has a maritime lien 
tberefor ; and the fact that they were ordered by the master to be made 
in a foreign port while the vessei was stlU In her home port is imma- 
terlal. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. § 7; Dec 
Dig. § 5.*] 

2. Admiealtt (§ 118*) — Appeal — Décisions Reviewable. 

The ruling of a court of admlralty dlsallowing a claim filed against the 
proceeds of a vessel sold in a suit between other parties Involves a sep- 
arate issue, and is not reviewable, except on an appeal by the claimant. 

[Ed. Note. — For other cases, see Admlralty, Dec. Dig. § 118.*] 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston. 

Suit in admlralty by the Kanawha Dock Company against the steam- 
boat Keystone State. From an order of the District Court, James A. 
Henderson, receiver of the Pittsburgh & Cincinnati Packet L,ine, ap- 
peals. Affirmed. 

•For other cases see same topic & § ntmeisb In Dec. &. Am. Dlga. 1907 to date, & Rep'r Indexe* 
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W. R. Murphy (Mcllvaïn & Murphy, on the brief), for appellant. 
Rankin Wiley, for appellee. 
Lowrie C. Barton, for the master. 

Before PRITCHARD, Circuit Judge, and McDOWEl^L and 
ROSE, District Judges, 

ROSE, District Judge. The appellee will be called the Dock Com- 
pany. Pittsburg, Pa., was the home port of the steamboat Keystone 
State. The Dock Company, at its yards at Point Pleasant, W. Va., re- 
paired that vessel. Its bill was not paid. It filed its libel in rem. The 
steamboat was sold by the marshal. The proceeds were brought into 
court. The appellant had a purchase-money mortgage on the beat. 
He will be spoken of as the mortgagee. The fund in the registry is 
not large enough to pay both his mortgage and the Dock Company's 
bill. The question to be decided is which shall be paid. 

[1] The évidence shows that the repairs were necessary. For want 
of them a certificate of inspection had been ref used. Until they were 
raade the vessel could not earn a dollar or be put to any useful pur- 
pose. The work was done upon the crédit of the ship. It was admit- 
tedly done by order of the master. The mortgagee says that neverthe- 
less the Dock Company never acquired a maritime Hne. His conten- 
tion is that the Keystone State was in Pittsburg, its home port, when 
the master agreed with the Dock Company to bring it to Point Pleas- 
ant for repair. He says that the implied power of the master to bind 
the ship in a foreign port is limited to the cost of iîtting her out, so 
that she may continue the voyage upon which she was when the neces- 
sity arose, or so that she may be enabled to reach her home port. He 
argues that, without the authority of the owner, the master may not 
take the ship from its home to a foreign port for the sole purpose of 
having it there repaired or refitted. Perhaps not. But in this case 
the spécial commissioner belôw found that it "conclusively" appeared 
that the repairs were made at the instance of the master and owner. 
His report was confirmed by the court. The évidence in the record 
leaves no room for doubt that the commissioner was right. 

When the owner actually authorizes the repairs to be made upon 
the crédit of the ship, it is no longer necessary to rely upon the im- 
plied authority of the master. An owner may in person or by an agent 
order necessaries for a ship in a foreign port. The person who fur- 
nishes them upon such an order has a maritime lien for their price, 
provided that they are f urnished upon the crédit of the ship. The 
Kalorama, 10 Wall. 204, 19 L. Ed. 941. Such a lien takes precedence 
over a prior purchase-money mortgage. The J. E. Rumbell, 148 U. 
S. 1, 13 Sup. et. 498, 37 E. Ed. 345. It follows that the court below 
was right in decreeing that the bill of the Dock Company should be 
paid in full before the mortgagee was entitled to anything. 

[2] One other matter reniains to be disposed of. J. B. Demere 
filed a claim below for $1,350 for wages as master. The spécial com- 
missioner disallowed this claim on the ground that the master has no 
lien in rem for his wages. Demere did not except to the report. He 
did not appeal from the decree confirming it. He now files a brief 
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asking that this court decree that under the law of Pennsylvania he 
has a maritime lien on the fund for three months' wages at $150 a 
month. He says that the fact that he did not except to the spécial 
commissioner's report or appeal from the order of the court below 
is immaterial. He argues that the appeal of the mortgagee brings 
the whole case up to be hère heard and decided de novo. He relies 
upon Irvine v. The Hesper, 122 U. S. 256, 7 Sup. Ct. 1177, 30 L. 
Ed. 1175; The San Rafaël, 141 Fed. 270, 72 C. C. A. 388; Munson 
S. S. Une V. Miramar S. S. Ce, 167 Fed. 960, 93 C. C. A. 360. 

Those authorities hâve no référence to such a case as his. It is in 
efïect ruled by The Dove, 91 U. S. 384, 23 L. Ed. 354. There the 
Suprême Court held that an appeal from a decree passed upon a libel 
did not bring up for review a decree dismissing a cross-libel, when the 
latter decree had not been appealed from. Mr. Justice Clifïord pointed 
out that the appeal brought up ail the issues raised by the libel, so that 
they could be tried anew. The libelant might be awarded more or 
less than he had been given below, or his libel might be dismissed al- 
together. Affirmative relief, however, could not be given the respond- 
ent, because there was no case asking for it before the court. The 
libel and the cross-libel were separate proceedings. They are usually 
Consolidated for purposes of convenience, but they are logically dis- 
tinct. In this case the claim of the master raised a distinctly separate 
issue, having nothing whatever to do with the controversy between the 
appellant and the appellee. It is the dispute between them which th€' 
appellant's appeal may require us to try de novo. It brings up no 
other controversies. The John and Winthrop (C. C. A.) 182 Fed. 380. 

The decree below was right, and is afïirmed. 



BUNCKLBY et al. v. SCOTTISH-AMBRICAN MORTGAGB CO., Llmited.t 

(Circuit Court of Appeals, Flfth Circuit March 14, 1911.) 

No. 2,070. 

Aliens (§ 12*) — Right to Hold Ijand— Consteuction of Statuts. 

tlnder Code Miss. 1906, § 2768, whlch prohibit» honresident allens from 
acquirlng or holding land, but provides that they may take a lien on land 
to secure a debt, and at a sale to enforee payment of the debt may pur- 
chase the land and hold It not longer than 20 years, with full power dur- 
ing that time to sell it to a citizen, a nonresldent allen so purchasing 
lands In Mississippi becomes the légal owner, with the right to ajl the 
protection aud défenses of Its title and possession available to other land- 
owners, and subject only to the right of the state to escheat the same 
ftfter 20 years. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 12.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

Suit in equity by A. N. Bunckley and others against the Scottish- 
American Mortgage Company, Limited. Decree for défendant, and 
complainants appeal. Affirmed. 

*For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to dat«, & Kep'r Indexe» 
t Rebearing denied April 11, liVL, 
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Théo. McKnight, for appellants. 

Caruthers Ewing, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. After full argument, we hâve carefully examined 
the record in this case, in the light of the numerous assignments of 
error àhd the very exhaustive briefs furnished, and we are satisfied 
that none of the assignments point out réversible error. 

The only debatable proposition is in regard to the appellee's rights 
as an alien owner of title to the lands in controversy, as to which we 
conclude that, under section 2768, Code of Mississippi of 1906, and 
other sections cognate thereto, the appellee, having acquired the lands 
by purchase at a sale to enforce the payment of a lien debt legally 
held by it, is the légal owner and holder, subject only to the right of 
the State to escheat the same after 20 years' holding, and thàt, as such 
owner and holder, it is entitled to ail the protection and défenses avail- 
able to other légal owners of land, and therefore that, when its title 
is attacked or questioned, it may benefit by showing adverse possession 
under title for a period of 10 years. 

The decree of the Circuit Court is affirmed, with costs, and the 
cause is remanded for such other and furthèr proceedings as may be 
proper and necessary to perfect ànd complète the partition under the 
decree appealed from. 



LAIRD V. LORENZE. 

(Circuit Court of Appeals, Elghth Circuit. Marcli 9, 1911.) 

No. 3,4T1. 

BiLLS AND Notes (§ 487*) — Pleading — Amendmeîîts — Difeeeent CArsE of 
Action. 

Wliere plaintiff sued on a note containing a promise to pay for value 
received, and alleged the facts relative to a transaction between plain- 
tiff and defelidant as a considération for tlie note, an amended pétition, 
thereafter flied, based on the same note, and mailing the sanie alléga- 
tions as to exécution and delivery, the amount due and unpaid, and 
asking judgment as before, but omittlng the facts relative to the trans- 
action stated as a considération for the note, was not subject to a mo- 
tion to strike, as alleging a différent cause of action from that set 
forth in the original pétition. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1575- 
1583; Dec. Dig. § 487;* Pleading, Cent. Dig. § 703.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Action by John A. Eaird, as trustée, etc., against A. Lorenze. Judg- 
ment for défendant, and plaintiff brings error. Reversed. 

, Lee A. Hall, for plaintifï in error. 

Henry H. Oberschelp (F. C. Sharp, on the brief), for défendant in 
error. 

*For other cases see same topic & S numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

WM. H. MUNGER, District Judge. Plaintiff brought his action 
against défendant, alleging the exécution and delivery by défendant 
to him of a certain promissory note, a copy of which was attached to 
the pétition, and reads as follows: 
'•$3,000. St. Louis, Mo., February 11, 190T. 

"Ou May 25, 1907, after date I promise to pay to the order of John A. 
Lalrd, Trustée, three thousand dollars at Wisconsin State Bank at Ste. 
Point, Wisconsin, value received, with iuterest at the rate of 6 per cent, per 
annum after date. A. Lorenze." 

He further alleged that said note was due, that no part thereof 
had been paid, that there was due thereon the sum of $3,000, with 
interest, .for which amount he prayed judgment. He also alleged in 
his pétition facts relative to a transaction between plaintiff and de- 
fendant as the considération for the note. Défendant demurred to 
the pétition. Plaintiff thereafter, having first obtained leave of court,, 
iiled an amended pétition based upon the same promissory note, mak- 
ing the same allégations as to exécution and delivery, that it was 
due, that no part had been paid, and asked judgment as before for 
the amount due thereon. In the amended pétition, however, he omit- 
ted a portion of the facts relative to the transaction stated as a con- 
sidération for the giving of the note. Défendant filed a motion to 
strike the amended pétition from the files, for the reason that the 
amended pétition stated another and différent cause of action from 
that alleged in the original pétition, which motion was by the court 
sustained. Plaintiff declining to plead farther, judgment was ren- 
dered in favor of the défendant, that he go hence without day and 
recover of plaintiff his costs. 

The writ of error challenges the correctness of the judgment of 
the court in this respect. The ruling of the court, striking the amend- 
ed pétition from the files for the reason that it stated a cause of ac- 
tion différent from the one in the original pétition, was clearly er- 
roneous. The considération for which the note was given was not 
the cause of action. The action was based upon the definite promise 
to pay as expressed in the note ; hence, the amended pétition was based 
upon the same identical cause of action stated in the original pétition. 

The note itself recited that it was given for value received, and it 
was wholly unnecessary for plaintiff in his pétition to state the facts 
constituting the considération. Want of considération, failure or il- 
legality of considération, are matters of défense. 

For the foregoing reasons, the judgment is reversed, and a new trial 
granted. 

185 F.— 50 
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MIIXIB IRON MINING CO. v. McKINNET. 

(Circuit Court of Appeals, Sixth Circuit. January 9, 1911.) 

No. 2,057. 

1. SaI/EB (§§ 77, 88*) — CoNTHACT— Action fok Breach. 

PlaintifE contracted to sell a quautity of iron ore lying at a dock, for 
whiicli défendant agreed to pay a stated sum, to ship the ore to Lake Erle 
ports as soon as convenien^ and profitable, and to pay sucli further 
amount as might be recelved therefor after deductlng certain expenses 
and commissions. Défendant contracted for a resàle of the ore flve 
days later, which was before the season for navigation opened on tlie 
Great Lakes. Held, in an action for breach of the contract, in which 
there was évidence tendlug to show that défendant sold the ore at too 
low a priée, and that it would hâve brought more In the marl^et after 
the season opened, that the contract did not give défendant unlimited 
discrétion as to the sale of the ore, and that whether he violated it in 
not shipping the ore was a question for the jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 208-212, 248-250; 
Dec. Dig. §§ 77, 88.*] 

2. Sales (§ 88*) — Contkact— Action fob Bbeach. 

It was also a question for the jury whether défendant performed his 
duty under the contract in good falth, where there was évidence that, at 
the same time he sold the ore, he sold other ore for a company of which 
he was an offlcer at a higher prlce, and tending to show that the low 
prlce on the ore of the contract was made to efCect the ofher sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 248-250 ; Dec. Dig. 
§ 88.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action at law by the Milhe Iron Mining Company against Price 
McKinney. Judgment for défendant, and plaintifE brings error. Re- 
versed. 

A. C. Dustin, for plaintifï in error. 
S. H. Holding, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN Circuit 
Judges. 

SEVERENS, Circuit Judge. In this action the plaintifï in error, 
who was plaintiff below, sought to recover damages from the défend- 
ant for breach of a contract which it had with him relative to the 
shipment and disposition of a quantity of iron ore which it had at its 
mines at Iron Mountain in the Upper Peninsula of Michigan. 

The contract, which consisted of two parts^ was made at Iron Moun- 
tain on March 2, 1894. The first instrument was a bill of sale from 
the Mining Company to McKinney of 14,000 tons, more or less, of 
iron ore then on its docks at that place for the considération of $14,- 
500, with a covenant of warranty of title and with certain incidental 
stipulations extending conveniences to McKinney for taking and ship- 
ping the ore from the company's docks. The other instrument, which 

•For other cases see same toplc & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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was made on the same day, and evidently intended to be a part of 
the entire transaction, was as follows: 

"Iron Mountain, MleMgan, Mareh 2, 1894. 
"Millie Iron Mining Co., Iron Mountain, Mich. 

"The considération for the Iron ore this day purchased by me from you 
and now piled on your stocls docks at Iron Mountain, Mich., Is the sum of 
fourteen thousand five hundred dollars, at ail events, and such addltional 
sum (if any) to be determined in the manner following: I will sblp the ore 
to Lake Erie ports as soon as it Is convenlent and profitable to do so and 
there dispose of the same in usual course of the iron ore business. If the 
gross receipts on sale of the ore exceed the sum of $14,.50O added to the cost 
of loading the ore at the mine, the rallroad and lake freights thereon from 
the mine to destination at Lake Erie, the insurance, seller's commission at 
ten cents per ton, and interest on the whole sum for six months at the rate 
of six per cent, per annum, such excess I will pay to you as in part considér- 
ation for said ore. Should there be no excess the considération to stand at 
$14,500. The signing hereof is to be in no manner construed as evidenclng an 
interest, right, or title to any extent In you, in said ore, absolute tltle belng 
in myself by said purchase. Price McKinney, by C. \V. Marsh." 

The authority of Marsh, who signed this instrument for McKin- 
ney, is not questioned. Gn the 7th day of the same month McKinney 
sold the ore to the Briar Hill Iron & Coal Company for $3.50 per 
ton to be dehvered on docks at Lake Erie ports, and paid for in 12 
equal monthly installments, beginning May 25, 1895, and at the same 
time sold for the Sunday Lake Iron Mining Company, of which he 
was the secretary, about the same quantity of iron ore to the same 
purchaser to be delivered at the same ports at $3 per ton, to be paid 
in like manner. It is claimed by the plaintiff that thèse two sales 
were in fact related transactions, that the cost of shipping the ore to 
its destination would be the same in either case, and that of the two 
the plaintiflf's ore was of the better quality. Evidence was produced 
at the trial tending to support thèse claims. Of this and of ail other 
disputed questions of fact we observe once for ail that we express 
no opinion as to how such questions should be resolved upon the évi- 
dence. We are concerned only with the rulings of the Circuit Court 
upon questions of law. 

It is proper to obServe, however, that, because the court took the 
case from the jury, the plaintiff is entitled to the inferences most 
favorable to it, which the jury might in good faith draw from the 
évidence; and in our considération of the case we must suppose the 
facts to be such as the jury might hâve found them to be. Of course 
the construction of the contract was the province of the court. And 
it seems to hâve been construed as leaving ail that was to be done 
by McKinney as committed to his discrétion, for the court tested the 
question of his liability as one of good faith, and, because it was of 
opinion that there was no évidence of bad faith on the part of Mc- 
Kinney, instructed the jury to return a verdict in favor of the plain- 
tiff for only the amount of the excess of the amount he had realized 
beyond the sum he was to obtain under the contract. But the discré- 
tion of McKinney was not unlimited. Taking the circumstances into 
view, it seems apparent that he was not to sell the ore until it was ship- 
ped to Lake Erie ports. This could not be done until the season 
for navigation opened, and a time would hâve arrived when the market 
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price would be established, and the Millie Iron Mining Company wotild 
get the benefit of it. There was évidence tending to show that the ore 
was sold at too low a price, even if McKinney had the right to sell it 
at that time, and that he made the sale of this ore at a low price as a 
means to help to get a good one for the ore in which he was inter- 
ested. Reiterating what we hâve said about the province of the court, 
we think that ail thèse questions should hâve been submitted to the 
jury, and hence that the court erred in directing the verdict. 
The judgment must be reversed, and a new trial awarded. 



WESTERN GIASS CO. v. SCHMERTZ WIRE-GLASS 00. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1911.) 

Nos. 1,682 and 1,683. 

1. Patents (§ 283*) — Suit for Infringement— Défenses. 

A patent procured by fraud and collusion, or by illégal procédure, ei- 
ther in the Patent Office or in a suit to procure its issuance uuder Rev. 
St. § 4915 (U. S. Comp. St. 1901, p. 3392), can be attacUed only by the 
government, and such matters cannot be set up as a défense in a suit for 
Infrlngement. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 448-452; Dec. 
Dig. § 283.*] 

2. Patents (§ 328*) — Prioritt or Invention— Process and Appabatus for 

Making Wire-Glass. 

Tbe Schmertz patents, reissue No. 12,443 (original No. 791,216) and 
791,217, each for a process and apparatus for making wire-glass, are not 
invalid for priorlty of invention by Appert, to whom a French patent 
was issued January 12, 1894. 

3. Patents (§ 328*)— Validity and Ikfringement— Pbocess and Apparatus 

FOR Making Wibb-Glass. 

The Schmertz patents, reissue No. 12,443 (original No. 791,216) and 
No. 791,217, each for a process and apparatus for making wire-glass, 
were not anticipated, and, while not of a ploneer character, disclose in- 
vention of a high order. Clalms 1, 2, 6, and 7 of the reissue patent, 
which are broad claims, are infringed by the process and apparatus of 
the Jungers patent No. 867,510, in which the wiPe is fed posltively and 
under both longitudinal and latéral tension between the tvvo successiveiy 
rolled layers of glass ; but patent No. 791,217 is not so infringed, each of 
its claims being Umited to a "by-gravity" feed. 

Appeals from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Two suits in equity by the Schmertz Wire-Glass Company and 
the Mississippi Wire (îlass Company against the Western Glass Com- 
pany. Decrees for complainants (178 Fed. 977), and défendant ap- 
peals. Affirmed in one case, and reversed in one case. 

Thèse companion cases were tried together in the Circuit Court. The sub- 
Ject-matter In each is a Schmertz patent for process and apparatus for mak- 
ing wire-glass. Appellees are, respectively, owner and licensee. From decrees 
holding the patents valid and infringed thèse appeals are taken. 

Schmertz's first application was flled on March 19, 1895 ; his second on 
April 1, 1895. While pending contemporaneously they were thrown into 
interférence with Appert's application, based on his ï^ench patent which was 

•For other cases see same toplo & 3 numbek ia Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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publislied on January 12, 1804. The interférence Htigation eiuled in a decree 
of tlie Circuit Court for tlie Western District of Pennsylvania ordering tlie 
issuance of the Schniertz patents. 144 Fed. IIV. ïhey were issued on May 
30, 1905, as Nos. 791,216 and 791,217. 

The drawings and description of No. 791,216 portray a table, a leading roU 
held by racls rails and by pinions on the roU at a fixed distance a))ove the 
table, a chute down whlcli wire may be fed In advance of the leading roll, 
and a second roll held at twice the distance of the leading roll above the 
table. The process is thus stated: 

"The opération of the device is as foUows; A ladlefvil or snitaltle aniount 
of glass is poured upon the table in advauce of the leading roU and the lead- 
ing roll nioved forward. In practice the leading end of the sheet thus tormed 
Is discarded as made of cbilled glass, and the introduction of the wire i» 
not commenced until about eighteen inches of sheet has been developed. At 
this point the wire is fed into the liot glass in advance of the leading roller, 
passes beneath the same, and émerges at the rear side of the leading roll, 
pressed sllghtly Into the top surface of a sheet one-eighth Inch in thicicness 
or pressed more deeply into the body if the leading roll is corrugated. As 
the forward end of the sheet moves near the rear roller a second easting is 
made upon the forward or dead end, so that the imperfect ends of the two 
sheets may coïncide, and thus economize material. The rear roller advancing 
crushes down this second easting and forces the same over the wire-gauze, 
firmly welding the material in the second easting to the wire-gauze and the 
flrst sheet and forming" a brilliantly polished top surface to the product, 
leaving the wire substantially in the center of the flnished sheet, whose thiek- 
ness will be the height of the rear roller above the bed of the table. The 
top sheet having only one roller traversing It will not f)ecome so chilled as 
where two or more roUers pass over it and especially where one is a corru- 
gated roll throwing the glass up in ridges." 

The apparatus of No. 791,217 is pictured and deseribed In the same ternis, 
except that the chute is shown to be behind the leading roll, and the process 
is reclted in the same words, except that the feeding of wire is prescribed 
to be "post-roU" instead of "pre^roU." 

Appert showed the same table and two roUs. His wire waa fed by fasten- 
ing one end of the web to the rear end of the table at an equal height 
with the bottom of the leading roll above the face of the table, then passlng 
the wire under the second roll, under the leading roU, and thence up over a 
tension roll. Thus the wire by tension was held above the table at a dis- 
tance that would brlng it at the center of the finished sheet. Of the process 
Appert's spécification says: "It is characterized by the continuons and pro- 
gressive formation of two layers of molten glass and the simultaneous in- 
troduction between them of the metallic trellis or network and the compres- 
sion of the whole into a solid, uniform, and homogeneous body or sheet. The 
simultaneous formation of the two layers with the fabric inclosed between 
them and the progressive formation of the complète product makes my inven- 
tion practical, successful, and economlcal." 

The process clainis that were declared to Interfère were the following: 

Appert's claim 1: "The process of making sheets of glass with a metallic 
trellis imbedded therein, said process consisting in pouring and rolling ont a 
layer of glass, simultaneously applying the trellis to tiie surface thereof, 
pouring a second layer of glass upon the trellis and rolling the same, the 
opération being carried ou progressively, substantially as deseribed." 

Schmertz's olaims 4 and 5 of No. 791,216: 

"4. An improvenient in the process of manufaeturing wire-glass whlch con- 
sists in rolling a sheet of glass of less thickness than the ultimate product 
required ; simultaneously forcing wire upon said sheet and forming a second 
sheet of glass upon said flrst sheet. 

"5. An improvement in the process of manufaeturing wire-glass which con- 
sists in rolling a sheet of glass of about half the ultimate thickness required ; 
simultaneously with the formation of said sheet forcing the wire in said sheet 
and forming a second sheet upon said flrst sheet." 

Schmertz's claims 3 and 4 of No. 791,217: 
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"3. An improvenient in the proeess of manufaeturing wire-glass wliioh con- 
sista in rolling a sheet of glass of less thickaess than the ultimate product 
required ; simultaneously f eedlng by gravity wlre upon the top of said sheet 
at the rear of the leading roll and rolling a second sheet of glass upon said 
original sheet and the wire, simultaneously imbedding the wlre and flnishing 
the sheet. 

"4. An improvement in the proeess of manufaeturing wire-glass which con- 
slsts in rolling a sheet of glass of about half the ultimate thickhess required ; 
simultaneously f eeding by gravity wire upon the top of said sheet at the rear 
of the leading roll and rolling a second sheet of glass upon said original sheet 
and the wire, simultaneously Imbedding the wlre and flnishing the sheet." 

There were also apparatus clalms in each of the three applications eorre- 
spondlng appropriately to the proeess claims. 

The Patent Office framed the interférence issues in thèse words: 

"1. The proeess of making glass sheets with wlre inclosed therein, con- 
sisting In simultaneously forming a layer of glass and introducing wlre there- 
to, and completlng the sheet by forming another layer upon the flrst layer of 
glass ; the proeess being carried on progressively. 

"2. An apparatus for making sheets of glass witli wire Inclosed therein, 
consisting of a table, a leading roll to roll a layer of glass, means to support 
and Introduce wire to the said layer, a second roll, behind the leading roll, 
to form a layer of glass on the flrst or underneath layer, the periphery of the 
second roll being higher above the table than that of the leading roll, and 
the two rolls being far enough apart to allow the' glass for the second or 
upper layer to be poured between them." 

The Schmertz patents were issued without change in the speclfleations, and 
contained only the clalms framed by Schmertz. In due season a reissue was 
sought ôf the patent based on Sehmertz's elder application. In the reissue 
(No. 12,443, January 30, 1908) the spécification was amended by inserting the 
followihg: - 

"Desiring to correct by reissùé the accident and mistake whereby claims 
constituting the issues of a certain interférence and eovering broadly the in- 
vention common to the patents of Schmertz, No. 791,216 and No. 791,217. and 
the patent of Léon Appert, No. 608,096, were omitted from the spécification 
of said patent No. 791,216, what is claimed Is — ." And the above-quoted 
Interférence issues were ineorporated as claims 1 and 2. 

Appeal No. 1,682 involves patent No. 791,217. Infrlngement of ail four 
claims is asserted. Claims 3 and 4 bave been recited. Claims 1 and 2 are as 
follows: 

"1. In the manufacture of wire-glass, the comblnation of a table; a lead- 
ing roll ; a second flnishing roll and means for introducing the wire by gravi- 
ty between said leading and flnishing rolls. 

"2. In the manufacture of wire-glass, the comblnation of a table ; a lead- 
ing roll with recessed ends ; a flnishing roll whose body is higher from tlie 
bed of the table than the body of the leading roll and means for introducing 
the wire by gravity between said leading and flnishing rolls." 

Appeal No. 1,6^ Involves the reissued patent Infrlngement of clalms 1, 
2, 6, and 7 is asserted. Clalms 1 and 2 hâve been recited as being the inter- 
férence Issues. Claims 6 and 7 are identical with the Schmertz written claims 
4 and 5 of his elder application which were put Into interférence. 

Assignments of error allège (1) illegality In the Issuauce of the patents; 
(2) Appert was the original and flrst inventor ; (3) abandonment of the 
Schmertz applications ; (4) anticipation ; (5) want of Invention ; (6) nonln- 
fringement; and (7) unpatentabillty of the proeess. 

The further facts, so far as they are deemed necessary, are stated in the 
opinion. 

Charles K. Offield and Albert H. Graves, for appellant. 
Arthur J. BaJdwin and Drury W. Cooper, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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BAKER, Circuit Judge (after stating the facts as above). 1. In 
Appert V. Brownsville Co. (C. C.) 144 Fed. 117, and in Schmertz 
Wire-Glass Co. v. Pittsburgh Plate Glass Co. (C. C.) 168 Fed. 73, 
the history of the issuance of the Schmertz patents in obédience to 
an order of the Circuit Court for the Western District of Pennsyl- 
vania in a proceeding under section 4916, Rev. St. (U. S. Comp. St. 
1901, p. 3393), is given. Appellant, a stranger to the proceeding and 
not entering the wire-glass field until a considérable time after the 
patents were issued, contends that irregularities, and alleged omis- 
sions in procédure, and collusion between parties resulting in imposi- 
tion on the court, render the order and the conséquent issuance of the 
patents void. Circuit Judge Buffington, who made the order, has 
found against the contention twice. In the record before us we are 
inclined to think there is nothing that should lead us to find other- 
wise. But we do not rest upon this ground, for we believe that ap- 
pellant is not entitled to présent the assignment. Gandy v. Marble, 
132 U. S. 432, 7 Sup. Ct' 1290, 30 h. Ed. 1333, décides that a pro- 
ceeding under section 4915 "is in f act and necessarily a part of the ap- 
plication for a patent." A patent is the government's signed and sealed 
grant of a monopoly. Under the Constitution, Congress could hâve 
provided for the grant of monopolies to inventors against which the 
citizen could set up no défenses. Congress named certain permissible 
défenses, of which fraud and collusion in foUowing the application to 
issuance is not one. Therefore a patent procured by fraud and collu- 
sion or by illégal procédure can be attacked only by the government. 
Mowry v. Whitney, 14 Wall. 439, 20 L. Ed. 858 ; Mahn v. Harwood, 
113 U. S. 354, 5 Sup. Ct. 174, 6 Sup. Ct. 451, 28 L. Ed. 665 ; Ry. 
Register Mfg. Co. v. North Hudson C. R. Co. (C. C.) 23 Fed. 593; 
U. S. V. Am. Bell Téléphone Co., 138 U. S. 315, 9 Sup. Ct. 90, 32 
L. Ed. 450; Id., 159 U. S. 555, 16 Sup. Ct. 69, 40 L. Ed. 355; Id., 
167 U. S. 334, 17 Sup. Ct. 809, 43 E. Ed. 144. 

3. In the course of the interférence proceedings Appert was award- 
ed priority twice; Schmertz, three times. Since the Schmertz pat- 
ents issued, the défense that Appert was prior has been made in court 
at least six times, and there has never been a déniai of Schmertz's 
priority. Even if it were permissible to ascribe to Appert an earlier 
date than Januai-y 13, 1894, when his French patent issued (section 
4933 [page 3396] ; Parker v. Appert, 75 Ofï. Gaz. 1201), appellant 
would fail. The évidence satisfîes us that in the summer of 1893 
Schmertz had fuUy conceived, made drawings of, and disclosed, his 
invention. This was before Appert ever thought of the matter, so far 
as the record shows. Prior to January 13, 1894, Schmertz was en- 
gaged in making a machine with which to practice his invention, and 
on January 16, 1894, he produced merchantable wire-glass. 

3. There is a distinction between abandonment of an invention and 
abandonment of an application. Western Electric Co. v. Sperry Co., 
58 Fed. 186, 7 C. C. A. 164. Abandonment of the invention was not 
pleaded. Abandonment of an invention being a question of intent 
(International Co. v. Kellogg Co., 171 Fed. 651, 96 C. C. A. 395), 
appellant, if it had pleaded the défense, would hâve had the burden 
of proving clearly that Schmertz and his successors in interest had 
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such an intent. Nothing in the record satisfies us that the défense 
could be maintained. 

The question of abandonment of an application- arises under sec- 
tion 4894 (page 3384), which provides that a failure to prosecute rai 
appHcation within two years after any action thereon shall be regarded 
as an abandonment of the appHcation "unless it be shown to the sat- 
isfaction of the Commissioner of Patents that such delay was unavoid- 
able." In a proceeding under section 4915 the exception would mean 
■'unless it be shown to the satisfaction of the Circuit Court having the 
matter in charge that such delay was unavoidable." Appellant in- 
sists that the delay for more than two years in the Circuit Court for 
the .Western District of Pennsylvania was not unavoidable. To présent 
such a contention collaterally constitutes a kind of attack upon the 
validity of the patent, which, for reasons already stated, cannot be 
permitted. The review of the question of abandonment of an applica- 
tion in Gandy v. Marble, 122 U. S. 432, 7 Sup. Ct. 1290, 30 L. Ed. 
1223, was on a direct appeal in a proceeding under section 4915. 

4. Prior practice, patents and publications are quite elaborately dis- 
cussed in Schmertz Wire-Glass Co. v. Pittsburgh Plate Glass Co. (C. 
C, W. D. Pa.) 168 Fed. 73; Schmertz Wire-Glass Co. v. Highland 
Glass Co. (C. C, W. D. Pa.) 178 Fed. 945; Highland Glass Co. v. 
vSchmertz Wire-Glass Co. (3d Circuit) 178 Fed. 949, 102 C. C. A. 
316; and in the opinion of the Circuit Court in the présent cases, 178 
Fed. 977. 

Prior practice was of two kinds — single layer and double layer or 
"sandwich." Sandwich was the earlier. The first attempts consisted 
of putting into a mold a layer of molten glass. then the wire fabric, 
then another layer of molten glass, and subjecting the whole to pres- 
sure. When the roller process of making sheets of glass came in, the 
practice fbllowed of rolling a layer of glass, putting upon it the wire 
fabric, and rolling thereon a top layer of glass. The single layer prac- 
tice, dating from 1893, consisted in rolling a layer of glass, imbedding 
a wire mesh therein by means of a corrugated roller, and then press- 
ing a smooth roller over the surface to close the furrows. 

In Streator Cathedral Glass Co. v. Wire-Glass Co. (7th Circuit) 97 
Fed. 950, 38 C. C. A. 573, wherein the Shuman patents were sustained, 
the published art relating to single-pour wire-glass is reviewed. As 
Schmertz's process and apparatus hâve to do with two-pour wire-glass, 
it is manifest that the single-pour method is neither anticipatory nor 
limiting. 

Prior patents and publications respecting the sandwich method, 
passing for the moment British patent No. 1,715 of 1874 to Hyatt, 
are no more illuminative than the above-stated practice. 

Before considering Hyatt, it may be well to hâve in mind the de- 
velopment of wire-glass in the world of industry and commerce. In 
the ante-Schmertz sandwich method there were three steps, separately 
taken. The cooling of the first layer before the sandwich could be 
finished preventéd the making of large sheets. What small plates 
were mâde were apt to split at the fabric line. At most, the smail 
panes were fit only for skylights and the like. Shuman turned his 
back on the sandwich method, and hy his one-pour process made large 
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sheets that were clear and polishable, and therefore usuable in Win- 
dows, elevator ways, partitions, and the like, where a fireproof, trans- 
parent (not merely translucent) wall was desired. This was the first 
real impress upon industry and commerce. In the Streator Case, 
supra, Mr. Justice Brown, speaking for the court, said that Shuman's 
"was evidently the first practicable method of making wire-glass, and 
appears to hâve attracted a good deal of attention in this and other 
countries, and various medals were awarded to the inventor." Shu- 
man virtually put on the market a new product, because poHshed 
wire-glass of large size was theretofore unknown. Under his process 
plates aggregating 1,000,000 square feet were made and sold. But 
Shuman's glass was liable to hâve imperfections where the furrows 
made by the corrugated roller and by the wire mesh were smoothed 
cver by the third roller. His glass acquired the sobriquet of "cara- 
mel." No wonder that the uniformly consistent Schmertz glass en- 
tirely superseded it upon the market. In eight years plates aggregat- 
ing 34,000,000 square feet of Schmertz glass were put forth, and at 
the end of that time no Shuman glass was being made anywhere in 
the United States. 

In the provisional spécification of the Hyatt British patent appears 
the following: 

"According to another part of my invention for making fireproof glass I 
make plate or rolled glass with a netting of wire incorporated In the body of 
the plate, one mode of doing tliis being as follows: I use two drums or roliers, 
as is done sometimes in making ornimental face glass, one behind the other. 
The former carries a wrap or web of wire netting, which as it roUs down 
the 'métal' is spread ont upon the face of the flattened mass ; but this 'métal' 
is only half of what is needed to make the sheet. Another dumping of an- 
other mass is made inimediately upon the first flattened sheet with its over- 
laying of wire netting. the second mass falling upon the wire netting, where 
it is met by the second or following roller and flattened out, thus incorporat- 
ing the wire sheet between two plates of glass welded together." 

A table and two roliers are suggestéd, but no time relation is speci- 
fied. The first roll is to constitute the wire-feed. If more than one 
turn of wire should be made on the roll, the apparatus would mani- 
festly be inoperative. If one turn only is to be made, no method is 
shown for holding it in place. No wire-glass could be made of 
greater length than the circumference of the roll. One révolution 
of the roll would probably occur before the second pour could be 
made, and in that event the second roll would merely spread the top 
layer upon the completed bottom layer of a sandwich. We perceive 
in this no clear disclosure of the Schmertz process, wherein the com- 
bination of table, rolls, and independent wire-feed is used as a tool 
to form simultaneously and consistently the two pours and the wire 
into wire-glass, and wherein the tool is used progressively to complète 
a plate 10 or 12 feet long and 5 or 6 feet wide. But, at ail events, 
Hyatt abandoned this proposai when he came to make his final spéc- 
ifications. Therein he took the method of holding the wire at a fixed 
distance above the face of the table so that one pour of molten glass 
would go through the mesh and then submerge the wire in the one 
Ibody of glass. Of such a procédure Jessel, Master of the Rolls, said 
in Stoner v. Todd, L. R. é Ch. Div. 60, 46 L. J. Ch. 33 : 
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"Wheo' we flnd in the final spécification that in tlie description of one of 
the suborfll^iate matters of the Invention one of the détails bas been aban- 
doned, that is a notification to the public that the Inventer could not work 
It, or thought it useless, and bas consequently omitted It altogether." 

Hyatt's tentative suggestion, still-born and abandoned at birth, un- 
known, of course, to industry and commerce, lay unnoticed until dé- 
fenses were sought in the various Schmertz litigations. 

5. Schmertz was not a pioneer, as Morse and Howe and Bell were 
pioneers. Shuman's success with the one-pour method deprived 
Schmertz of taking the crédit for introducing into commerce large- 
sized, polished, transparent wire-glass as a new product. Schmertz's 
product was simply better. The practice and publications regarding 
the three-step sandwich prevented Schmertz from claiming the sand- 
wich method generically. But Schmertz was the first to conceive and 
devise a combination of a table, two rolls, and a wire-feed which 
could be used as a single tool to f orm simultaneously and consistently 
the two pours and the wire into wire-glass (particularly the new prod- 
uct, "wire-glass"), and which could be used progressively to complète 
the large plates that are demanded in modem buildings. With the 
défense of anticipation out of the way, we crédit this achievement 
with displaying a high order of invention. 

6. We hâve stated what we believe the record shows to hâve been 
Schmertz's real invention. Did he disclpse and claim it in the reissued 
patent in such a way as to cover appeliant's apparatus and method? 
Appellant manufactures in substantial conformity to the patent to 
Jungers, No. 867,510, October 1, 1907. Claim 1 is a sufficient ex- 
planation of the process ; 

"The process of making glass having a flre-reslsting material incorporated 
therein, which conslsts in coneurrently f orming npon a substantially hori- 
zontal support two layers of glass. one upon the otber and formed lu succes- 
sive order, and simultaneously paying out under tension and positively and 
continuously directing into the relatively progresslng Une of juncture be- 
tween the finished upper surface of the first layer and the advance meeting 
portion of the second layer, a flre-resisting relnforcement, said reinforcement 
being held free from contact with either body of glass until overflowed by 
the relatively advancing edge of the second layer." 

The apparatus embraces a table, two rolls, and a post-roU chute in 
connection with which are tension rolls that exert a 12 to 15 pounds 
résistance to the pull of the glass upon the wire and spreading rolls 
that spread out the mesh against the elongating pull of the tension 
rolls. 

In the reissued patent the particular mechanism there disclosed only 
embraced a pre-roU wire-feed. If claim 1 be read only in view of the 
one sort of wire-feed described in that spécification, and if stress be 
confined to shutting the word "simultaneously" by a comma into a 
place where it applies only to the joint action of the pre-roll feed and 
the first roll, the invention we hâve portrayed would not be covered. 
Quite true it is, in the case of the pre-roll feed, that if "simultane- 
ously" be limited to absolute synchronism, to the concurrence of two 
actions without even an infinitésimal fraction of time intervening, the 
only synchronism is in the spreading of the first pour and the laying 
of the wire. But how did Schmertz word the matter in claims 6 and 
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7 of the reissued patent, daims asserted by him in the original patent 
as well, daims drawn by him, not by the Patent Office ? He said that 
the process "consists in rolling a sheet of glass of less thickness than 
the ultimate product required ; simultaneously forcing wire upon said 
sheet and forming a second sheet of glass upon the first sheet." If 
regard be given only to the semicolon and the unpunctuated joinder 
of the laying of the wire with the formation of the second sheet, 
Schmertz would be made to claim a synchronism that would be ab- 
solutely impossible if he were limiting himself to a pre-roU feed. But 
when claims 6 and 7 are read in connection with the spécification, and 
the whole viewed in the Hght of the prior art, we think it clear that 
Schmertz was claiming the "simultaneous" formation of the two pours 
and the wire "progressively" into a consistent plate of wire-glass. 

It seems equally clear to us that the Patent Office must so bave un- 
derstood Schmertz. Thèse very claims, 6 and 7, were put into inter- 
férence with Appert's and his own concurrently pending application. 
This latter application exhibited a post-roll gravity feed; Appert's 
a pre-roll tension feed. Manifestly the common ground was what 
Appert called "the simultaneous formation of the two layers with the 
fabric inclosed between them and the progressive formation of the 
complète product." So far as the Patent Office is concerned, we can- 
not but conclude that the interférence issues (claims 1 and 2 of the 
reissue) were framed to cover this common ground. And the reissue 
itself gave notice of this position. The spécification was amended to 
show that claims 1 and 2 were inserted to cover broadly the invention 
common to the three applications that had been in interférence. By 
this référence the public was bound, in our judgment, to ascertain 
what in the light of the prior art was broadly the invention common 
to the three as disclosed in the interférence proceedings, just as the 
public is bound by a référence in a recorded deed to a partition suit 
for a supplemental description of the land conveyed, 

Furthermore, one should expect the apparatus claim to be limited 
to a pre-roll feed, if the process claims were so limited. But claim 
2 purports to cover a post-roll as fuUy as a pre-roll feed. 

Appellant's apparatus and process we therefore adjudge to be in- 
fringements of claims 1, 2, 6, and 7 of the reissued patent. 

Appellees' patent No. 791,317 can be awarded no larger standing 
than an improvement of the broad invention of the reissue. That, 
of course, does not preclude others from improving also the primary 
invention. Each of the claims of patent No. 791,317 is limited to a 
"by gravity" feed. The patent of Jungers employs a positive feed 
under both longitudinal and latéral tension. We cannot count this a 
colorable évasion of the gravity feed, for it does away with the pos- 
sibility of a waviness in the laying of the wire which sometimes occurs 
with the gravity feed. And the fact that the last 15 or 18 inches of 
the wire is free from tension should not be held to characterize the 
process under which sheets ten or more feet long are made. No feed- 
ing appliance could well follow the fabric clear inside of the machine. 

7. The contention that the process claims are unpatentable subject- 
matter needs no review, we believe, beyond référence to Expanded 
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Métal Co. v. Bradford, 214 U. S. 366, 382-385, 29 Sup. Ct. 653,. 53 
L. Ed. 1034, and Streator Cathedral Glass Co. v. Wire-Glass Co., 97 
Fed. 950, 955, 38 C. C. A. 573. 

In cause No. 1,682 the decree is reversed, with the direction to dis- 
miss the bill for want of equity. In cause No. 1,683 the decree is 
affirmed. 



ANTON V. GRIEK BROS. CD. 

(Circuit Court of Appeals, Tbird Circuit. Mareh 23, 1011.) 

No. 78 (1,416). 

1. Patents (| 26*) — Inventioîî— Combination of Old Ei-ements. 

To sustain a patent witti a comblnation of old éléments, a new resuit 
must be obtained, wMch is due to the joint and co-operating action of ail 
of the old éléments. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§ 26.»] 

2. Patents (§ 328*) — Invention— Mineb's Damp. 

The Anton patent, No. 756,151, for a miner's lamp, daim 2, is void, as 
covering a mère aggregation of old éléments, which do not co-operate to 
produce a new resuit. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by John Anton against the Grier Bros. Company. 
Decree for défendant, and complainant appeals. Affirmed. 

Floyd N. Barber and Edward A. Lawrence, for appellant. 
Thomas S. Brown and Joseph M. Nesbit, for appellee. 

Before GRAY and EANNING, Circuit Judges, and HOELAND, 
District Judge. 

HOLEAND, District Judge. This is an appeal from a decree of 
the Circuit Court for the Western District of Pennsylvania, entered 
March 4, 1910, dismissing the bill of complaint, on the ground that 
claim 2 of the patent in suit. No. 756,151, issued March 29, 1904, to 
John Anton, is for an unpatentable aggregation of old éléments, and 
hence void and of no effect. 

Claim 2 of the patent in suit is as follows : 

"A miner's lamp, consisting of a body having a spout, a guard secured to 
the spout and body and extending partly the length of the former and par- 
tially surrounding the same, and a spreader of the ring-like cup-shape form 
received over and secured to the spout." 

The art to which the patent in suit belongs is that of miners' lamps, 
which are small métal bodies or réceptacles, adapted to contain oil 
and other inflammable liquid, and provided with a spout, in which is 
placed a wick of tow or other similar material extending from the 
oil réservoir or body to the open end of the spout, where the wick is 
lighted. In the types of lamps involved in this suit, the spout is made 
by bending up a strip of tin or other thin métal and soldering the 

•For other cases see same toplc & 5 numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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longitudinal seam formed by the overlapping edges of the tin. The 
base of the spout is then soldered around an aperture in the side of 
the lamp body. 

This is the old-style, single-spout lamp, without a spreader or ring 
at the end of the spout. This was unsatisf actory, because, first, that 
as the lamp was not equipped with a wick raiser, such, for instance, 
as is used on household lamps, it was necessary, in order to secure 
additional extension of the wick, as it was consumed, to strike the 
spout of the lamp against any convenient object, such as a track rail, 
a coal car, pick, etc., thus jarring the wick along the spout, and this 
resulted in battering and denting the spout, thereby jamming the wick 
in the spout, preventing its being raised for f urther lighting purposes ; 
and, second, when the lamp was moved against a current of air, or 
facing a draft, the flame from the plain spout tended to blow back 
and run along the spout, melting the longitudinal seam, so that it 
opened and the cil leaked out, and frequently this flame running down 
the spout reached the crotch of the spout at the lamp and melted the 
solder, which caused the lamp to leak and the spout to drop off, thus 
disabling the lamp. 

The complainant's patent is for an improvement on this old miner's 
lamp, and it is provided with a double spout; that is to say, a guard 
or reinforcing plate, laterally curved to fit snugly against the Tower 
portion of the spout, and firmly attached to both the spout and the 
lamp body. This guard is intended to receive the impact of the blow 
by which the wick is driven up the spout to trim the lamp. As a 
means of preventing the flame from blowing or licking back and down 
the spout, thereby melting the longitudinal seam, and frequently 
melting the spout from the body of the lamp at the crotch, a spreader 
was placed upon the top or end of the spout. It also prevented the 
oil from dropping from the lamp on the miner's hat or in his face. 

The patent is for a combination, and it is insisted by the défendant 
that the éléments combined in the complainant's lamp are both old. 
Upon an examination of the prior art it is found that the guard which 
is used by the complainant was old and in public use as early as 1865 
in miners' lamps which were then manuf actured and sold ; and we 
also find from the évidence that spreaders at the top or end of the 
spout of such lamp were old and in public use as early as July, 1901, 
at which date they were made, used, aiid sold by Grier. 

Without further discussion of this particular question, it is suffi- 
cient to say that the court is of the opinion that the évidence offered 
by the défendant to the efifect that thèse spreaders were sold by Grier 
in July, 1901, is sufficient, and warranted the court below in concluding 
they were made and sold upon that date, so that we bave the two élé- 
ments, to wit, the guard for the spout and the spreader at the top, 
both found in the art long prior to the complainant's patent. 

The complainant did no more than add thèse two features to the 
old miner's lamp. The combination, it is true, resulted in making it a 
more durable and désirable lamp ; but there was ■ no new resuit pro- 
duced from the combination. The guard élément and the spreader 
élément each performed the same function when used on one and the 
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same lamp as when used on separate lamps. In aggregating the old 
éléments there was produced no new resuit as thus assembled. E^ch 
performs exactly the same duty it performs when used alone, and 
thèse advantages or functions of the guard and spreader are such that 
it is absolutely impossible for them to co-operate in any patentable 
sensé when used on one and the same lamp. The guard is placed there 
for the purpose of preventing the spout from being battered or dented 
in knoeking it to raise the wick. The function of the spreader is to 
prevent the flame from licking back and melting the seam and crotch 
of the spout, and preventing the oil from dripping.down. Now, each 
of thèse éléments, to wit, the guard and the spreader, will perform 
that same function, whether found on the same lamp or on différent 
lamps, and there is no new resuit; hence the combination discloses 
no patentable novelty, and the claim is invalid. 

This has been ruled so often that it is unnecessary to do more than 
refer to a few of the leading cases which sustain the proposition. 
To sustain a patent with a combination of old éléments, it is well 
settled that a new resuit must be obtained, which is due to the joint 
and co-operating action of ail the old éléments. Either this must be 
accomplished, or a new machine of distinct character and function 
must be constructed. If several old devices are so put together to 
produce even a better machine or instrument than was formerly in 
use, but each of the old devices does what it had formerly done in the 
instrument or machine from which it was borrowed, and in the old 
way, without uniting with other old devices to perform any joint 
function, it seems that the combination is not patentable. Brinkerhoflf 
v. Aloe, 146 U. S. 515, 13 Sup. Ct. 221, 36 h. Ed. 1068; Pickering v. 
McCullough, 104 U. S. 310, 26 L. Ed. 749; Reckensdorfer v. Faber, 
92 U. S. 347, 23 L. Ed. 719; Hailes v. Van Wormer, 87 U. S. 353, 22 
h. Ed. 241; Specialty Mfg. Co. v. Fenton Mfg. Co., 174 U. S. 492, 
19 Sup.' Ct. 641, 43 L. Ed. 1058. 

Notwithstanding the fact that the aggregation of thèse old improve- 
ments in Anton's lamp made a more désirable lamp than those pre- 
viously sold, there was no patentable combination effected by him, and 
the bill was properly dismissed. 

The decree of the court below is afifîrmed. 



HESTONVILLE, M. & F. PASS. RY. CO. et al. y. McDUPFBE et al.î 

(Circuit Court of Appeals, ïtiird Circuit February 21, 1910.) 

No. 41. 

1, Patents (§ 168*) — Validity and Constbuction— Bffect of Delat and 
Amendments of Application. 

Where an applicant for a patent after hls application has been rejected 
and laln dormant for years, durlng which time the art has made rapid 
progress, amends the same, and on the basis of such amendment makes 
claims of a différent character, ic is the duty of the courts to scrutinize 

•For otber cases see same topic & ! number in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexai 
t Rehearlng denied April 11, 1911. 
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the patent issued carefuUy to see that it has not been enlarged In scope 
beyond the Invention disclosed In the original application. 

[Ed. Note.— For other cases, see Patents, Cent Dig. |§ 243%-244 ; Dec. 
Dig. § 168.* 

Amendment of application for patent, see note to Cleveland Foundry 
Co. V. Détroit Vapor Stove Co., 68 C. C. A. 239.] 

2. Patents (| 328*) — Validity— Limitation by Application— Electric Rail- 

WAYS. 

The Schlesinger patent, No. 546,059, for an electrlc raihvay, is void, 
haviug been granted on an amended application aud elalm flled nlne years 
after the original application and seven years after it had been rejected, 
and which constituted a distinct departure therefrom. The original ap- 
plication was for a device intended for the purpose of locallzing the ef- 
fect of accidents on the Une, but in the amended application made, after 
the art had made a rapid and gênerai advance, was broadened both by 
additions and omissions. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by John I. McDufifee, trustée, and the AlHs-Chalmers 
Company against the Hestonville, Mantua & Fairmount Passenger 
Railway Company and the General Electric Company. Decree for 
complainants (181 Fed. 503), and défendants appeal. Reversed. 

See, also, 148 Fed. 1023. 

Charles Neave and Frederick P. Fish, for appellants. 
Clifton V. Edwards, Thomas F. Sheridan, and Jos. C. Fraley, for 
appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. From a decree in the court below 
adjudging they had infringed patent No. 546,059, granted September 
10, 1895, to William M. Schlesinger, assigner to John I. McDufifee, 
for an electric railway, the Hestonville, etc., Railway Company and 
the General Electric Company appealed to this court. The opinion 
of the court below, reported at 181 Fed. 503, so fuUy sets forth the 
pertinent facts that référence thereto obviâtes répétition. On Novem- 
ber 25, 1885, which date it will be observed was 10 years before the 
grant of the patent, Schlesinger filed his application. At that time the 
electric lighting art was very considerably developed, but the applica- 
tion of electricity to street car service was in its infancy; the fîrst 
successful installation having been about 1887. In the 1885 spécifica- 
tion the invention Schlesinger sought to patent was the division of the 
consumption circuit of a System of electric distribution into sections, 
with the added provision of a saf ety catch for each section. He thus 
sought to localize or restrict the efïects of electrical accidents, so that 
a mishap on one section would not interfère with the electrical opéra- 
tion of other portions of the System. From the ténor of his appHca- 
tion, it is évident that it was substantially immaterial how the current 
was brought to the several sections, whether by one or many feeders, 
the gist of the invention being the confining through safety catches of 

*For otber cases see same topic & ! numbbb In Dec. & Azu. Digs. 1907 to date, & Rep'r Indexes 
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the effects of an accident to the localized section on which it occurred. 
In that regard he said, as shown in the file wrapper : 

"My invention has relation to that form of electrical ralhvays wherein a 
line of conductors having generators located along the line of raihvay for 
feeding a current to and froni end to end of the Une or working conductors 
are used ; and it has for its object to obtain safety of trafflc or continnity of 
travel by preventing one or more electrical del'ects at any point ou the line 
stopping the tratlic or travel on the whole line or any extended portion of the 
same. * * * to accomplish thèse objecta I divide one or both of the Une 
conductors Into sections which are disconnected or insulated from oue au- 
Other and provide each section wlth an electrical or current safety device 
which is in circuit wlth a feeding wire or conductor conunon to ail said safety 
devices, or, one or more of the safety devices may bave separate feeding con- 
ductors. My Invention accordingly consists of a Une of conductors one or 
both of which consist of Insulated or disconnected sections, a safety device 
for each section, and a common or separate conductor for ail or any of the 
safety devices." 

Schlesinger's invention was embodied in each of the four dravvings 
f ollowing : 




JTC 



riG %. 




j' 



F/G, 3' 
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Referring to the first, second, and third drawings, he says: 

"Fig. 1 Is a diagram showing llnê of railway and cars, a geiierator, a con- 
tinuons Une conduetor, a sectional Une conductor and safety devices with a 
common feeding conductor, embodijing my mventioii. Fig. 2 is a diagram of 
generator and Une conductors showlng both conduetors composed of sections 
eacli liaving a safety device and feeding conductors. Fig. 3 is a view sliowing 
■one of the conductors composed of sections and separate feeding conductors 
for one or more of the sections and their safety devices; * * * In a rail- 
way eonstrueted as above It will, therefore, be noted that any fault or defeet 
in the electrical condition of a conductor section causes it to be antomatically 
eut out of the Une or working circuit without afCecting the current connection 
of any other circuit, the traffic or travel upon any other part of the line is 
net interfered with and travel is only temporarily stopped upon the fauity 
section of conductor O' and cars arriving at this section are moved over it by 
any suitable means to lieep the travel or trafïic safe and continuous." 

As showing the particular significance of Fig. 3 to his localizing 
device, Schlesinger says : 

"By providing separate feeding conductors for one or more than one safety 
device and conductor section O, as shown in Fig. 3, any amount of current 
but of différent electro-motive force œay be supplied to the différent cars on 
the line and in the last described construction any one of the separate feeding 
conductors F forms a reserve wire for Connecting it with any one of the 
other feeding conductors in case of a breakdown or defeet occurriug therein 
as shown at S." 

It will thus be seen that the gist of Schlesinger's device was the 
sectionalizing of the line conductor and the confîning of the eflfect of 
electrical accidents to such sections through safety devices. The con- 
templated application thereof to railways is shown, for example, by 
one of his claims as originally made: 

"An electrlc railway having a sectional line conduetor for cutting out any 
of the sections of said conductor without impairing the circuit connections of 
the remaining sections, substantially as set forth." 

And, as emphasizing his invention as residing in the features men- 
tioned, he says : 

"I do not confine my invention to any particular klnd of safety device, as 
it may be of an electroniagnetic, a fusible strip, or other well-known construc- 
185 F.— 51 
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tlon of same. Nelther do I llmlt myself to the number or to the length of the 
sections compcsing the conductors, nor to the dlvldlng one or both line con- 
ductqrs Into sections, nor to the manner of Connecting the safety devices to 
the gènerâtor, as It Is obvions that the same may be numerously varled with- 
out departlng from the splrit of my invention." 

Now from thèse extracts it will be seen that, in so far as Schlesinger 
disclosed his device, it lay wholly in means to localize the effect of 
accidents, and did not embody the particular means by which current 
was brought to the individual sections of the working conductor. In- 
deed, as he stated above, there might be "a common conductor or 
separate conductor for ail or any of the safety devices." It follows, 
therefore, that the device he disclosed was one which existed in fea- 
tures common as well to a construction in which ail its sections were 
supplied by one f eeder as to one in which one or more sections were 
supplied by separate feeders. The gist with him lay in the control 
of the supplied current in the individual sections of the System, and 
not in jthe manner in which the current was supplied to them. 

On October 17, 1887, Schlesinger's application was finally rejected 
in toto, as being anticipated by the patent to Sprague, No. 323,459, 
of August 4, 1885, and it now seems that patent No. 329,621, to Byl- 
lesby, applied for October 10, 1884, and issued November 3, 1885, the 
first claim of which was for "(1) a System of electrical distribution 
comprising one or more generators, main conductors to which said 
generators' are connected, a system of lighting conductors divided 
electrically into sections, two or more feeding circuits extending from 
said main conductors, oneto. each of said sections, and circuit-control- 
ling devices for each feeding circuit, substantially as set forth," sub- 
stantially disclosed Schlesinger's device, and affords further justifica- 
tion of the Patent Office's ruling. On this rejection of his localizing 
device the application of Schlesinger lay dormant from 1887 until 
December, 1894, when an application was made setting forth grounds. 
which need not be hère stated, but which moved the Patent Office to 
allow the application to be further prosecuted. We are asked to re- 
view the grounds of that action of the Patent Office, but, as in our 
view of the case the patent thereafter issued was void, we express no 
opinion on the question of the right of this court to so review. 

We hâve, then, a situation where a patent application made in the 
early stages of the electrical art to electric car service was promptly 
and properly rejected, and where the rightfulness of that rejection 
remained unchallenged for some seven years, and, indeed, appears now 
unchallengeable if the disclosures then made constitute the sole ground 
for the patent. During tliis intérim there was a rapid and gênerai ad- 
vance in the railway art and when therefore a patentée, seven years 
after his original application and enlightened by such intervening years 
of progress, seeks not to prosecute his original application, but to 
amend the same, and on the basis of such amendment to make claims 
of a différent character from those originally made, it becomes the 
duty of a court to zealously and jealously scrutinize such belated ap- 
plication, for to such a situation is applicable the principle laid down 
by the Suprême Court in Railway Company v. Sayles, 97 U. S. 563, 
24 U Ed. 1053, namely: 
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"Courts Should regard with jealousy and dlsfavor any attempts to enlarge 
the scope of an application once filed, or of a patent once granted, the effect 
of which would be to enable the patentée to appropriate other inventions 
made prior to such altération, or to appropriate that which bas, in the mean- 
tlme, goue into public use." 

And in Corbin Co. v. Eagle Co., 150 U. S. 43, 14 Sup. Ct. 30, 37 
L. Ed. 989: 

"It is settled by the authoritles that to warrant nevv and broader claims In 
a reissue such claims must not be merely suggested or indicated In the orig- 
inal spécification, drawings or models, but it must further appear from the 
original patent that they constitute parts or portions of the invention which 
was intended or sought to be covered or secured by such original patent." 

Now, in this case, the renewal of the application and its amendment 
resulted in the issue of the new claim as follows : 

"1. In an electric railway the combination of a séries of separate feeding 
conductors extending in multiple arc relation from one generator pôle or ter- 
minal to points along the Une of way, safety déviées for sald separate feeding 
conductors, a working conductor comprising a séries of insulated or discon- 
nected sections disposed along the Une of way and supported by said separate 
feeding conductors, and return circuit connections opposed to said sections 
and leading to the other generator pôle, or terminal, substantially as de- 
seribed." 

Now to our mind this claim and the amendments made involve a 
material change and embody a substantially différent device from that 
originally made. The original claims were broadly for sectional work- 
ing conductors with safety catches for each section irrespective of 
whether single feeders were used as in Figs. 1, 2, and 4, or multi- 
feeders as in Fig. 3, while the subject-matter of his présent claim com- 
prises separate feeding conductors, thus broadening his device to cover 
current supply. Thus a matter of inference in the device he originally 
disclosed is a matter of substance in the device he now claims. This 
is a material change of front. Moreover, in his présent claim the élé- 
ment of safety catches is "safety devices for said feeding conductors," 
and, to sustain infringement against the défendants using a safety 
catch at the central station, this claim must locate the safety devices 
at that point, and not at the sections themselves. But it is clear to 
us that as originally disclosed every one of Schlesinger's safety devices 
were out along the line and not at the central station. Indeed, he says 
in his application : 

"As soon as the cut-out or faulty section of conductor O is ascertained, 
which may be automatically done by means of an electrical indieator located 
at a central station and In circuit with ail the safety devices of the Une, as 
fuUy described in an application filed of even date herewith." 

So, also, in the construction shown in Figs. 1, 2, and 4, the safety 
devices cannot possibly be placed at the central station and in ail of 
the feeders of Fig. 3, save that at the right which supplies but one 
section the safety devices could not be located at the central station, 
or as complainant's expert himself says : 

"The one safety device whieh I bave moved into the central station I think 
is the one farthest from the generator In Fig. 3." 
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Now there is grave reason for contending that this longest f eeder 
in Fig. 3 was not drawn in that shape to disclose a functional purpose 
différent from the others, for no such purpose is specified in the ap- 
plication, but simply because the draftsman ran out of space. To al- 
low this negligible, unnoted, and indeed unlettered extrême section of 
thedrawing to be made, as it must be, the foundation on which this 
new claim rests, would be to base the monopoly on possible, instead of 
certainj disclosure. In that regard the law is clear, and the spécifica- 
tion must be equally so, for Rev. St. 4888 (U. S. Comp._ St. 1901, p. 
3383), says an applicant shall disclose his invention "in such full, 
concise and exact terms as to enable any person skiUed in the art 
* * * to make and use the same." 

Moreover, we think the amended spécification and the new claim 
differ from the original in other respects. We hâve seen the invention 
originally claimed was applicable to ail four figures; that granted, to 
but a part of one figure. So, also, an avowed object of the invention 
as originally made was "to feed tliem (the cars) the same amount of 
current but of différent electro-motive force," and "any amount of cur- 
rent but of différent electro-motive force may be supplied to différent 
cars on the line." Thèse statements were withdrawn, and the inser- 
tion made that "it is clear that the potentials or line pressures may be 
made equal at ail points along the line." Moreover, it was not until 
the amendments that a unitary source of supply was made a necessity, 
nor was there any claim made on which to base a contention that the 
safety catches were placed at the central station. The omissions as 
well as the additions are of importance, for, as said in Plow Co. v. 
Kingman, 129 U. S. 299, 9 Sup. Ct. 261, 32 L. Ed. 700: 

"A reissue must be for the same invention Intended to be embraced in the 
original patent, and cannot be substantially changed elther by the addition 
of new matter or the omission of important partlculars, so as to enlarge the 
Invention, as Intended to he originally claimed." 

It seems, therefore, clear to us that in 1885, when Schlesinger ap- 
plied for his patent, he had not made and did not disclose the device 
covered by the claim hère involved ; that the only device he then dis- 
closed resided in a sectional working conductor with safety catches 
associated with each section ; that his device was common to the single 
feeder arrangements of Figs. 1, 2, and 4, and the multiple feeder ar- 
rangements of Fig. 3 ; that in his renewed application and amendments 
Schlesinger claims no device based on Figs. 1, 2, and 4, and only cites 
them as examples of what should not be donc to secure the benefits 
of his later device, nor does he base such device upon the major part 
of Fig. 3, which he had previously relied on in toto as embodying his 
invention. We are therefore of opinion that his amended application 
and later claim constituted a distinct departure from his prior applica- 
tion, and that the claim in question was wrongfully issued and void. 

The decree of the court below must therefore be reversed, and the 
bill dismissed. 



WILLIAMS PATENT C. & P. CO. V. PENNSYLVANIA C. CO. 805 



WILLIAMS PATENT CRUSHBR & PULVKRIZER CO. v. PENNSYLVANIA 

CRUSHER CO. 

(Circuit Court of Appeals, Third Circuit. Kovember 28, 1910.) 

No. 1,376. 

Patents (§ 328*) — Vauditt akd Infbingement— Dumping Cage for Crush- 
ers and pulveeizers. 

The Williams patent. No. 843,729, for a dumping cage for crushers aud 
pulverizers, was not anticipa ted and discloses invention. Clalms 1 and 2 
also held infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in eqûîty' by the Williams Patent Crusher & Pulverizer Com- 
pany against the Pennsylvania Crusher Company. Decree for de- 
fendant (176 Fed. 576), and complainant appeals. Reversed. 

Frederick R. Cornwall, Henry N. Paul, Jr., and Joseph C. Fraley, 
for appellant. 

Meyers, Cushman & Rea (George W. Rea, of counsel), for appel- 
lee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

LANNING, Circuit Judge. This appeal présents two questions : 
First, whether the Williams patent. No. 843,729, for an improvement 
in dumping cages for crushers and pulverizers, is valid ; and, second, 
whether, if valid, the patent has been infringed by the défendant. 
The Circuit Court concluded that there was no infringement, and, 
without considering the question of validity, the bill was dismissed. 
We shall consider, first, the question of validity. 

Two claims of the patent are in suit. They are set forth in full in 
the opinion of the Circuit Court, reported in 176 Fed. 576. Both of 
them are combination claims. The first is a combination of thèse 
éléments: (1) A casing; (2) a shaft arranged horizontally in the 
casing and carrying pivotally mounted hammers; (3) a frame pivotally 
mounted in the casing below said shaft, the pivot being located below 
the grinding surface when the frame is in operative position; (4) a 
rigid grinding surface carried by said frame; and (5) a flexible device 
connected to said frame and winding mechanism for said flexible de- 
vice. 

The first, second, and fourth of thèse éléments are in the prior 
Borton patent, No. 759,856, for improvements in pulverizers, breakers, 
or disintegrators. Borton also has in his combination a frame piv- 
otally mounted in the casing below the shaft, but it is contended that 
the pivot is not "located below the grinding surface when the frame 
is in operative position," as in the patent in suit. The location of the 
pivot on which the frame swings is not referred to in the spécification 
of the patent in suit, nor was it referred to in any daim of the applica- 
tion when it was first filed in the Patent Office. The application was 

•For otber cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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filed July 34, 1905, and the présent claim 1 was substituted for the 
prier claim 1 on October 25, 1906. In the letter of the applicant's 
attorneys accompanying the substituted claim they said: 

"Another feature of applicant's machine whlch has been brought out in 
new claim 1 is that the pivot for the frame is located below the grindlng sur- 
face whlch the frame carries, so that when the frame is swung on Its pivot 
the grindlng surface wlU assume an approxlmately vertical position, as shown 
in Figure 1, and thus discharge the load qulckly and overeome the posslblllty 
of any of the material remaining on the grindlng surface." 

In the patent in suit the pivot, as shown by Figure 1, is horizontally 
below any part of the grinding surface. In Borton it is not. But in 
Borton, as well as in the patent in suit, it is obvions, from a mère 
inspection of the figures, that if the end of the frame opposite to the 
pivoted end be disengaged from its holding device the frame will swing 
down on its pivot into an approximately vertical position, and thus dis- 
charge the load quickly and overeome the possibility of any of the ma- 
terial remaining on the grinding surface. Furthermore, the grinding 
surface of the machine is the inner or upper surfaces of the plates or 
bars which constitute the grating through which the broken or pul- 
verized material passes. In Borton, as well as in the patent in suit, 
the pivot on which the frame carrying the grinding surface swings is 
radially further from the shaft than is the grinding surface, and, as 
already stated, in either case, when the frame is allowed to swing f ree- 
ly on its pivot, it will assume approximately a vertical position. 

We therefore find in Borton the substance of the third élément of 
the patent in suit. But its functions are not those of the patent in 
suit. In Borton the functions of the pivot are to allow the f ree end 
of the frame to be adjusted by means of a screw so as to bring the 
frame into doser or more remote relation to the beaters or hammers, 
and to allow the free end to drop so that the gratebars may be re- 
moved or changed. There is no suggestion in Borton that his ma- 
chine is so constructed as to facilitate the dumping of its contents. 
It is not surprising, therefore, that the fifth élément of the patent in 
suit, by which the contents of the crusher may, when the machine be- 
comes choked, be almost instantaneously dumped, and the frame be 
then easily raised again tO operative position, is not found in Borton. 
The spécification of the patent in suit déclares that: 

"Thls invention relates to a new and useful Improvement in dumping cages 
for crushers and pulverizers, the object bèing to construet a cage in such 
manner than when the machine chokes it Is possible to dump the contents 
thereof without ralsing the cover and removlng the material from the top." 

By the fifth élément in the patent in suit, the operator may, when 
the machine becomes choked, lift the pawl out of its position in the 
ratchet wheel, and allow the frame to drop and discharge the contents 
of the machine, and with his flexible device (a chain) and winding 
mechanism he may then bring the frame back to its operative position. 
This combination in the art is not anticipated by Borton. 

Nor do we think it is anticipated by Fuller's patent, No. 517,381, 
for improvements in pulverizing machines. The device in it for dump- 
ing the contents of the pulverizer is comparatively simple, but it is 
not the combination of the, patent in suit. It is far from it. 
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We hâve found nothing anticipatory of the combina tion of the pat- 
ent in suit anywhere in the prior art, and we are of the opinion that 
the first claim of the patent is valid. Without quoting the éléments 
of the combination described in the second claim, it is sufficient to 
say that we think it vahd, for the same reasons that we consider the 
first claim valid. 

We are of the opinion, also, that the défendant infringes. The dé- 
fendants machine contains a combination which differs in no essential 
respect f rom the combination of the patent in suit. It is true that the 
pivot of the defendant's frame is not horizontally below the grinding 
surface; but it is radially further from the shaft than the grinding 
surface, and it performs precisely the function of the pivot in the pat- 
ent in suit. 

It is urged on behalf of the défendant that its frame does not drop 
to an approximately vertical position. It will do so, however, if the 
chain or flexible devicè at the free end of the frame be long enough, 
or if the housing or casing be not so constructed as to prevent it from 
doing so. At ail events, it falls far enough to dump the contents to 
such an extent as to free the machine when it is choked. It has a hand 
wheel, a sprocket wheel, and a weight so related to one another as to 
make a plain mechanical équivalent for thé winding mechanism for 
the flexible device of the patent in suit. The combination of the de- 
fendant's machine is the combination of the patent in suit, except 
as to the fifth élément of the patent in suit, and for that élément a 
plain mechanical équivalent has been substituted. 

We cannot agrée with the conclusion of the court below that "the 
device used by the défendant is not a dumping cage," or that the 
arrangement of the defendant's device is intended merely "for the pur- 
pose of adjusting the grinding surface to the hammers as they shorten 
from wear." In the stipulation of counsel contained in the record it is 
admitted, concerning the defendant's machine, that: 

"If the pawl is released, the cage, assisted by the weight, swings on its 
pivot rod into such position that the plate or plates of which it is niade may 
be repairèd or removed, or, in the event of any forelgn niaterials, such as 
bodies of iron, etc., entering the machine, the materîal resting on said cage 
inay be conveniently picked over for the renioval of said foreign bodies." 

This admission shows that the cage drops far enough at least to 
relieve the machine when it is choked. As it drops, it is obvions that 
the contents of the machine will be at least partially dumped. We 
think the defendant's cage is a dumping cage. And as to the sugges- 
tion that the arrangement in the defendant's machine "is intended for 
the purpose of adjusting the grinding surface to the hammers as they 
shorten from wear" the answer is that, while that is true, the ar- 
rangement of the complainant's machine secures the same resuit. Mr. 
Williamson, the complainant's expert, says, and we think his statement 
is correct, that the complainant's cage "may, at will, and with conven- 
ience and promptness, be swung from an open position, and easily 
and quickly moved short distances with référence to the hammers for 
the purpose of adjustment." It is true that the actuating device of the 
defendant's machine differs from that of the complainant's machine; 
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but it differs from it only as a mechanical équivalent differs from the 
thing for which the équivalent is substituted. 

We are of the opinion that the patent in suit is valid, and that 
daims 1 and 2 are infringed. The decree of the Circuit Court will 
therefore be reversed, and a new decree entered, awarding an injunc- 
tion and the usual accounting. The appellant is entitled to costs. 



BOXER v. CLEVELAND PNEUMATIC TOOI/ CO. 

(Circuit Court of Appeals, Sixtli Circuit Marcii 24, 1911.)' 

No. 2,034. 

Patents (§ S28*) — Infkingement— Pneumatic Hammee. 

Tlie Boyer patent. No. 607,863, for a pneumatic hammer, narrowly con- 
strued, as It must be in view of the prior art, is not infringed by the de- 
vice of the Richards patent, No. 735,589. 

Appeal from the Circuit Court of the United States for the Syst- 
em Division of the Northern District of Ohio. 

Suit in equity by Joseph Boyer against the Cleveland Pneumatic 
Tool Company. Decree for défendant, and complainant appeals. Af- 
firmed. 

See, also, 171 Fed. 105. 

Edward Rector and Samuel E. Hibben, for appellant. 
Cook, McGowan & Foote (E. Hayward Fairbanks and Hector T. 
Fenton, of counsel), for appellee. 

Before KNAPPEN, Circuit Judge, and COCHRAN and SATER, 
District Judges. 

SATER, District Judge. The complainant sues for alleged infringe- 
ment of letters patent No. 667,863, issued to him on February 12, 
1901, for improvements in pneumatic hammers. The defendant's 
hammer is constructed under the Richards patent No. 735,589, is- 
sued August 4, 1903. The claims alleged to be infringed are 1 to 9, 
both inclusive. Claims 2, 4, 6, and 8 differ from those next preceding 
them, respectively, by specifically providing that the valves must be 
"operated by fluid pressure alone." It is believed to be unnecessary 
for the purposes of the case to set forth a detailed description of the 
two devices and their respective modes of opération. 

The complainant's drawings show an ingenious and complicated 
device, whose principal object is to give the hammering piston a longer 
and barder stroke than was theretofore usual in such tools. The pis- 
ton may be given any desired length of stroke, even ijiany times its 
own length, and consequently may deliver a more powerful blow than 
is possible where the length of the stroke is measured by the length 
of the piston. In hammers in which the length of the piston régulâtes 
the length of the stroke, the inlet and outlet of the motive fluid (com- 
pressed air) are controlled by the opening and closing of ports or 
valves, which opening and closing is dépendent on whether such ports 

*For oUier cases see same toplc & S ntj2ibbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or valves are covered or uncovered by the moving piston. If the 
length of the stroke is made greater than the lengthof the piston, the 
outward and inward flow of the fluid must be controlled otherwise 
than by the mère length of the piston itself. The complainant bas 
accomplished this resuit; but infringement is denied, and anticipation 
is charged. 

The complainant entered a much cultivated field. The many patents 
offered in évidence to show anticipation need not be reviewed in dé- 
tail, nor will it be profitable to review the cases in which tools of a 
like or kindred character hâve been the subject of litigation, as reflect- 
ing on the advanced state of the art. Référence, however, may be 
made to the British patents of Gray, No. 1,095, of 1863, Johnson, 
No. 3,125, of 1872, and Floyd, No. 2,693, of 1877, to the American 
patent of Manson, No. 152,391, of June 23, 1874, and especially that 
of Harthan, No. 590,661, of September 28, 1877. Some of the cases 
in which such tools are considered are American Pneumatic Tool Co. 
V. Fisher (C. C.) 69 Fed. 331, Fisher v. American Pneumatic Tool 
Co., 71 Fed. 523, 18 C. C. A. 235, American Pneumatic Tool Co. v. 
Bigelow Co., 77 Fed. 988, 23 C. C. A. 603, and (C. C.) 100 Fed. 467, 
American Pneumatic Tool Co. v. Philadelphia Pneumatic Tool Co. (C. 
C.) 123 Fed. 891, Cleveland Pneumatic Tool Co. v. Chicago Pneumatic 
Tool Co. (C. C.) 163 Fed. 846, and Boyer v. Keller Tool Co., 127 Fed. 
130, 62 C. C. A. 244. 

Gray's, Manson's and Harthan's patents show that the idea of mak- 
ing the stroke longer than the piston was old, the piston in the last 
two named patents being controlled, however, by mechanically actu- 
ated valves; but the fact that complainant's piston is controlled by a 
fluid actuated valve is not deemed important. The complainant con- 
cèdes in his patent that valves, or a valve, operated by means of air 
compressed by the piston, are not novel, but says that he was not 
aware that such idea had been adapted to pneumatic hammers or to 
steam engines in a form suitable for use in pneumatic hammers. That 
lie was mistaken as to the state of the art when he filed his appHca- 
tion is apparent from an examination of the patents submitted. In 
the hght of tbem, his patent, assuming it to be valid, discloses a nar- 
row, and not a broad or pioneer, invention. , 

In complainant's device the valves, M and M', or the two parts, 
M and M', of a single valve, if they be considered as constituting such' 
are connected by two small rods or wires, T and T', extending longi- 
tudinally through the cylinder wall from one valve to the other, so 
that when one valve, by force of the compressed air, moves in a given 
direction, the other moves in the same direction. The omission of 
the rods or wires does not, however, materially change the opération 
of the parts. At the time he filed his application for his patent he 
had not, with satisfactory results, reduced to practice a unitary valve 
m the opération of his piston, nor does he describe such a valve. His 
valves are tubular or cylindrical, and wholly located within the body 
of the cylinder. The piston passes by and through them, and each 
valve Controls the inlet and exhaust at its end only. He employs two 
valve chambers, one near each end of the cylinder. 



810 185 FEDERAL REPORTEE 

The defendant's device has but a single unitary valve. The valve 
is soHd, and not tubular, is located in a valve box at the rear end of 
the cylinder, and controls the inlet and exhaust at both ends of the 
cylinder. Its chamber is not within, but is outside of, the cylinder. 
The piston does not and necessarily cannot pass by or through the 
valve, as its stroke terminâtes before it reaches it. It connects with 
a détachable box inclosing a distributing valve. The hammer has but 
one valve-controUed exhaust and that is at the rear end. The piston 
is actuated in one direction by compressed air and in the other by 
air under normal or substantially normal pressure. In defendant's tool 
the exhaust air, passing back through the same passages which supply 
live air, escapes at the exhaust port in the handle socket ; whereas 
in complainant's tool the air exhausts from the front end of th^ cylin- 
der through its wall. Moreover, the mechanism of the two hammers 
is riot interchangeable, and noninterchangeability is an important test 
in determining the question of infringement. Miller v. Eagle Mfg. 
Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121. The defendant's 
hammer may accomplish the same results as complainant's; but it 
does not accomplish them by substantially the same or similar means, 
and consequently does not infringë. 

The lower court did not err, and is therefore afifirmed. 



FRANK et al. v. BERNARD. 

(Circuit Court of Appeals, Second Circuit. Feb. 14, 1911.) 

No. 132. 

Appeal and Erbor (§ 708*) — Questions Feesented fob Review— Epfect dp 
Omission of Evidence. 

An order fining a party for contempt for disobediënce of an in.iunctlon 
is not reviewaWe on a record wtiich does not contaln ttie évidence on 
which it was based. 

[Ed. Note.— For other cases, see Appeal and Brror, Bec. Dig. § 708.*] 

Appeal from the Circuit Court of the United States for Ihe Southern 
District of New York. 

Suit in eq>uity by Léo Frank and Israël De Keyser against William 
Bernard. From final decree, complainants appeal. Appeal dismissed. 

See, also, 185 Fed. 812. 

O. Ellery Edwards, Jr., for appellants. 
Henry D. Williams, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This appeal (No. 132) is from a final de- 
cree of the Circuit Court for the Southern District of New York, en- 
tered March 14, 1910. The decree is as follows: . 

"It is ordered, that the interlocutory decree of this court entered tUe 22d 
day of July, 1904, be rescirided in so far as the same directs that the cause 
be referred to H. Louis Jacobson, Esq., to ascertain, take and state and report 
to this court an account of the number of match safes mâde, and also the 

♦For other cases see same toplc & § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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number sold by the défendant, and a]so the gains, profits and advantages 
which the said défendant bas received or which may hâve arisen or accrued 
to him since the 12th. day of January, 18QQ, the date of the asslgnment from 
himself to the coinplainants, from inf ringing ; the said exclusive riglits of the 
complalnants, Frank and De Keyser, by the manufacture, use and sale of 
said improvements patented in the 2d claim of letters patent 571,121. And 
it now appearlng that the coniplainant waives the right to an accounting of 
profits and to any substantial recovery of damages against the défendant, and 
that by agreement of ail parties the accounting proceedings before the master 
hâve been terminated and the expenses hâve been borne by both parties and 
the master has been compensated in full. It is further ordered, adjudged and 
decreed, that thls final decree be entered wlthout costs to either partyas to 
this accounting." 

The interlocutory decree is not prinied in the record. In the pétition 

of appeal-it is stated that: 

"i;: is particularly deslred that the Circuit Court of Appeals will review 
and modîfy the interlocutory order entered, in this case the 26th day of July, 
1909." 

This was the ordèr in which the défendant was iined $1,200 for con- 
tinuing thé sale of infringing devices after the injunction was served 
upon him. He was also directed to pay taxable costs and disbursements. 
The assignttients of error assert that the court should, in addition, hâve 
allowed a çpunsel fee, the fées of the master and stenographer, and 
a per diem fee of $30 to the complainants' counsel for every day or 
fraction of a day he was engaged in, or preparing for, the contémpt 
proceedings. 

The orily papers appearing in this record are the order of July 26, 
J909, the so-called final decree, the assignment of errors and the péti- 
tion for appeal. It is manifest tbaf thèse furnish no adéquate basis 
for a review of the decree in the particulars named. We know that 
the défendant was fined $1,200 for disobeying the injunction and was 
directed to pay taxable costs and disbursements. This is ail we krow, 
and it is cleâr that there is nothing in the record which will justify 
our interférence in any way with the order. 

Counsel for the complainants seems to be of the opinion, because 
the records in other appèals taken by the défendant contain the neces- 
sary facts, that thèse may be used in support of the présent appeal. 
Without intending to sanction such practice, especially where no order 
pei-mitting it has been granted, we think it proper to state that after 
an examination of ail the papers submitted on the three appeals, we 
are convinced that an increase of the amounts fixed in the order is 
not warranted by the facts. 

The appeal is dismissed with costs. 
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___ FEANK et al. v. BERNARD, 

(Circuit Court of Appeals, Second Circuit Febrùary 14, 1911.) 
Nos. 196, 19T. 
Patents (§ 324*) — Suit for Infeinqement — Punishment fcb Violation or 

INJUNCTION— REVIEW. 

An order Imposing a fine on a défendant for violation of an injunctlon 
restraining Infringement of a patent, based on flndings made by a master 
after a full hearlng, conSmied by the court, will not be disturbed by an 
appellate court, where it is supported by sufflcient flndings. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dlg, § 324.*] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by L,eo Frank and Israël De Keyser against William 
Bernard. Decree for complainants, and défendant appeals. Affirmed. 

Appeal No. 196 Is from an order entered July 26, 1909, copflnnlng tlie report 
of the spécial master to whom it was ref«rred to ascertain the estent of the 
defendant's violations of the injunctlon issued July 25, 1904, and Imposing a 
fine of $1,200 upon the défendant for contempt of court 

Appeal No. 197 is from the final decree entered March 14, 1910, whlch is 
quoted in the opinion contemporaneously rendered In appeal No. 132. 185 
Fed. 810. The appeal Involves a revlew of the order of July 26, 1909, which 
is speciflcally covered by appeal No. 196. Appeal No. 197 also seeks to re- 
vlew an order entered Juné 5, 1906, In whlch a fine of $10 was imposed upon 
the défendant for selllng a single match stand In violation of the Injunctlon. 
Prlor décisions are reported as follows: Frank v. Bernard (principal suit) 
131 Fed. 269, afflrmed 135 Fed. 1021, 68 C. 0. A. 566; also 146 Fed. 137; 171 
Fed. 117 ; 179 Fed. 516, 101 0. a A. 459. Numerous décisions hâve been 
made which are not reported. 

H. D. Williams, for appellant. 

O. Ëllery Edwards, Jr., for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges.' 

COXE, Circuit Judge (after stating the facts as above). This 
controversy has occupied the attention of the courts for more than 
seven years and has been before this court on three final hearings. It 
never should hâve arisen at ail, but having arisen, two f air-minded, 
intelligent men should hâve had no difficulty in settling it forthwith. 
The rights of the respective parties were so plain that it seems amaz- 
ing that their initial misunderstanding should hâve been allowed to 
drift into a bitter personal quarrel in which both sides hâve resorted 
to harsh and oppressive measures and hâve wasted their resources in 
unnecessary litigation. 

We cannot avoid the conclusion, after reading thèse records, that 
the défendant has been pursued with unnecessary severity and yet it 
must be admitted that he alone is responsible for what has occurred. 
As is évident from the printed brief submitted by him in person, he 
is a man of more than ordinary intelligence and, at the présent time, 
at least, has a clear appréciation of the rights and obligations imposed 
by the patent law. He and the complainants were partners in business 
until January, 1899, the patent in suit being one of the assets of the 

•For other cases see same toplo Se S number in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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partnership. He must hâve been thorôughly familiar with its terms 
for it was issued to him as assignée of the inventors. He received 
from the complainants $6,250 for his patent and interest in the copart- 
nership. What then was his duty? Clearly he should hâve accepted 
the settlement in good faith. Instead of doing so, he began making 
infringing articles. There can be no question on this point for the 
Circuit Court found that he had adopted the "identical construction" 
of the patent. If he did not l<now it before, he certainly knew the 
moment the décision of the Circuit Court was filed that he was pre- 
cluded from questioning the vahdity of the patent and that he could 
not make and sell articles having the features of the second daim. 
Instead of discontinuing the sale of infringing articles, he started out 
to avoid infringement by slight changes in construction, which would 
hardly be noticed by the ordinary purchaser. In a strict légal sensé 
he had a right to avoid the claim if he could do so, but he had no right 
to make the devices which, prior to the assignment of his patent, he 
sold as embodying the patented features. In other words, he could 
not receive money for the exclusive right to use the patent and con- 
tinue to use it himself. 

Even upon his own theory, the goods he sold so closely resembled 
the patented articles that a few taps of a hammer on one side of the 
groove would couvert them into infringements. The claim in contro- 
versy is as follows : 

"As a new article of manufacture, a match safe, or similar article, having 
a groove formed in its base In which is inserted nou-scratching material with 
its lower edge projecting below the surface of the base, said material belng 
secured In place by forcing one side of the groove toward the opposite slde to 
pinch the material, substantially as specified." 

The défendant seeks, by an appeal to the file wrapper and the prior 
art, so to limit this claim as to render it practically worthless. It is 
contended that a structure literally within the claim does not inf ringe 
if the leather be inserted and pinched by the undercut vvall after the 
wall has been constructed. But the claim is for a new article, not 
a method of construction and we do not think an interprétation should 
be placed upon it which enables one who makes the article to escape 
because he does not follow the précise order of construction recom- 
mended by the patentée. It is enough that he makes and sells the pré- 
cise thing. 

The defendant's conceded course was so close to contributory, if not 
actual, infringement that it was certain to excite the resentment of the 
complainants, who supposed that they had bought and paid for the 
exclusive right to make and sell the articles which the défendant was 
selling. 

In June, 1906, a motion was made to punish the défendant for con- 
tempt. At the hearing one of the exhibits was clearly shown to be 
an infringement, but as the défendant insisted that this violation of the 
injunction was accidentai, a nominal fine of $10 only was imposed. 
It is now asserted that the exhibit has been hammered so that for a 
short space the edges appear to be turned in. Regarding this exhibit 
the Circuit Judge says ; . 
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"Mère inspection of the article wlll stiow that the top of the inner wall Is 
inclined sufliclently towards the top of the opposite wall to plnch the leather 
ring." 

This is clearly so and we can see no évidence of hammering which 
could produce this resuit. There are some marks on the outer wall, 
but why they were made and when, or who made them, does not ap- 
pear. 

In September, 1906, a master was appointed to take testimony and 
report as to the extent of any violation by the défendant of the injunc- 
tion. A large amount of testimony was taken and on February 6, 
1909, the master filed his report, holding that some of the articles sold 
by the défendant violated the terms of the injunction and that others 
did not. 

Exceptions were filed and the entire matter was argued, reargued 
and caref ully considered by Judge Hough bef ore he made the order 
of July 26, 1909. In fact, it would be difficult to imagine a case which 
f rom beginning to end bas received such patient and careful attention. 
The facts upon which the contempt proceedings are based hâve been 
examined over and over again in the Circuit Court. Notwithstanding 
this, we are asked by the défendant to give him another opportunity 
to offer testimony to prove that the methods followed and tools used 
by him cannot produce an infringing structure and that the exhibits 
offered by the complainants hâve been tampered with and f alsified. Of 
course this cannot be donc. The défendant had ample notice of the 
charges made against him and fuU opportunity, both by' affidavit, and 
orally, before the master, j:o offer any proof in his possession to sub- 
stantiate his accusations. The master found nine instances of viola- 
tion of the injunction and the Circuit Court agreed with and confirmed 
his findings. This court is compelled in such matters to rely upon find- 
ings of fact made in the court below and especially so when its officers 
hâve had the advantage of seeîng and hearing the witnesses. There 
is nothing in the record to warrant us in reversihg the order of July 
26th. 

The amount of the fine, $1,200, is not exorbitant when we consider 
the expense to which the complainants hâve been subjected by reason 
of the defendant's infringements. The amount of the fine was cer- 
tainly well within the discrétion of the court. 

The decree and order appealed from are affirmed with costs. 



MATTEAWAN MFG. 00. v. EMMONS BROS. CO. 
(Circuit Court o( Appeals, First Circuit. March 6, 1911.) 
No. 895. 

1. Patents (§ 310*) — Invention— Evidence. 

The art of stieking a layer of fur to a felted hat body is not a matter 
of comjnon knowledge, and the question whether a patent for a process 
and machine for performing such opération discloses Invention can only 
be determlned by évidence, and cannot be adjudieated on demurrer. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 536; Dec. Dig. 
§ 310.*] 

•For otber cases see sauie topic & S numbeb in Dec. & Am. Bigs, 1907 to date, & Rep'r Indexes 
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2. Patents (§ 328*) — Invention— Machine tob Fttbbing Hats. 

The Baglln patent, No. 508,462, for a machine and process for sticklng 
fur to felted liât bodies, held not vold on Its face for lack of Invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the Matteawan Manufacturing Company against 
the Emmons Bros. Company. Decree for défendant, and complain- 
ant appeals, Reversed. 

Fritz V. Briesen (Fred H. Williams, on the brief), for appellant. 

Louis W. Southgate, for appellee. 

Before COLT and PUTNAM, Circuit Judges. and AIvDRICH, 
District Judge. 

COLT, Circuit Judge. This suit was brought for infringement of 
the Baglin patent, No. 508,462, for a machine for sticking fur to a 
felted hat body, and the présent hearing was on demurrer to the bill. 

In describing his invention the patentée says that it consists partly 
în the method and partly in the means or apparatus : 

"This invention consists partly in a method of stlcldng fur to a prevlously 
felted hat body by applying a layer of fur to the felted hat body, and then 
subjecting the naaterial to the combined pressing and rubbing action of a 
vibratlng jigger. 

"It also consists in a means for applying the friction of a vibratlng jigger 
to the hat body and fur bat In a conical form. 

"The apparatus consists in a cône and bell adapted to hold the hat body 
between them, and means for pressing the cône and bell one upon the other 
and vibratlng one of them in relation to the other. 

"Prior to my invention, I am not aware that the sticking of bats to prevl- 
ously felted hat bodies has ever been effected by mechanism, and I hâve there- 
fore claimed the use of a vibratlng jigger, irrespective of beat and moisture, 
to produce the combined pressing and rubbing action requlred. I hâve also 
claimed the method of sticking by a vibratlng jigger and steam. The stick- 
ing opération Is efCected by pressing the bell and cône upon the hat body and 
the fur bat, and oscillating one of them in relation to the other; and it is 
obvlously Immaterial whlch one is pressed upon the other, or oscillated to rub 
the flbers of the fur and hat body together." 

Claims 1 and 2 read as follows : 

- "1. The herein descrlbed method of sticking fur to a prevlously felted hat 
body, vyhlch consists in applying a layer of fur to the felted hat body and 
then subjecting the materlal to a combined pressing and vibratlng jigger ac- 
tion, substantlally as descrlbed. 

"2. The herein descrlbed method of sticking fur to a prevlously felted hat 
body, whlch consists in applying a layer of fur to the felted hat body and 
then subjecting the materlal to a combined pressing and vibratlng jigging ac- 
tion with beat, substantlally as descrlbed." 

The grounds of demurrer are (1) that thèse claims are invalid for 
want of invention, and (2) that they are invalid as covering merely the 
function of a described machine. 

With respect to the first ground of demurrer it may be said that 
the art of sticking a layer of fur to a felted hat body is not a matter 
of common knowkdge, and that the question of invention, therefore, 

*FQr other c»ses tee same topic & l numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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can ohly be determined by évidence. The only knowledge we bave of 
tbê prï6r"art is a statement by the patentée in bis spécification, wbich in 
itself présents a good foundation upon wbicb to base invention: 

"Prior to my invention, I am not aware that the sticking of bats to previ- 
ously felted hat bodies bas ever been effected by mechanism." 

While it is true that claims 1 and 2 are broad claims, covering the 
method of doing this work, it is also true that we are unable to décide 
the question of their vaHdity, in the absence of proof as to the na- 
ture of the opération and as to the prior state of the art. 

With respect to the second ground of demurrer, that thèse claimâ' 
only cover the function of the machine described in the spécification, 
it is clear that upon their face they are not so limited, and that in 
form they are true method claims. 

Whether thèse claims should be limited to the function of the ma- 
chine, in view of certain expressions in the spécification in vi^hich the 
method is described as "the method of sticking by a vibrating jigger 
and steam," is a question which should be reserved for final hearing 
on the merits. 

In our opinion, this is a case in which the rights of the parties can- 
not be properly adjudicated on demurrer, and there fore the demurrer 
should be overruled. 

The decree of the Circuit Court is reversed, and the case remanded 
to that court for further proceedings; and the appellant recovers its 
costs of appeal. 



FERRT-HALLOOK CO. v. ORANGE HAT BOX CO. 

(Circuit Court, D. New Jersey. June 2, 1910.) 

1. WlTNESSES (§ 269*)— CBOSS-EXAMINATION— SCOPE. 

Cross-examination must be confined to the subjects of the direct exam- 
ination, and, if the cross-examiner desires to examine as to other mat- 
ters, the proper praetice is to make the witness hls own at the proper 
time in presenting his own case. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 949-954; Dec. 
Dig. § 269.*] 

2. BviBENcE (§ 558*) — Experts— Cross-Examination— Subjects. 

Where, in a suit for patent infrlngement with référence to hat-packing 
rings, .a witness was asked to give his opinion as to whether complairi- 
ant's exhiblt embodied the iiifentlon referred to In the several claims of 
the patent In suit, and he answered, "The title to the patent in suit is 
'HatPacklng Rings' " ; that such rings were placed between the bats in 
such a nianner that the ring surrounds the crown and supports the brim» 
of tlie bats "as, for example, as shown in the patent to F. F. Ferry, No. 
444,343, of January 6, 1891" — the witness' référence to the Ferry patent 
was insufflcient to authorize bis cross-examination as to the prior art. 

[E'^d. Note.— For other cases, see Evidence, Cent. Dig. §§ 23T7, 2379; 
Dec. Dig. § 558.*] 
S. Evidence (§ 558*) — Experts— Cross-Examination—Scope. 

In a suit for patent infringementi an expert was asked as to the ex- 
périence which quallfied hiia to testify as an expert in patent cases, and 
particulariy with référence to the art involved, and answered, among 
other things, that during his praetice hè had been called on to examine 

•For ùth'eï cas'ès' s'e^eanie toplc & § niîmbeb lu Dec. & Aïa: Digs. 190Tto date, & Rep'r Indexes. 
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and had worked on machines using pasteboard, such as machines for mak- 
ing pastehoard insulating tubing, mailing tubes, seed boxes, and paper 
boxes in gênerai. ïleld,, that suCh aiiswer was insufflcient to justify his 
further cross-examination by calling his attention to a particular patent 
clainied by défendant to hâve anticipated complainant's Invention and 
then to hâve asked him to state whether such patent iUustrated a ma- 
chine of substantlally the same type and character as the machine on 
which he worked. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 2377, 23Y9; 
Dec. Dig. § 558.*] 

4. Evidence (§ 558*) — Experts— Ceoss-Examination—Scope. 

Whlle défendant is entitled to searchingly examine the witness as to 
his expertness and to require him to testify with référence to machines 
that he had examined and on which he had worked, défendant could not, 
under the guise of cross-examination, require him to make a comparison 
o£ such machines and give his opinion with référence to certain alleged 
anticipatory patents. 

[Fd. Note.— For other cases, see Evidence, Cent. Dig. §§ 2377, 2379; 
Dec. Dig.- § 558.*] 

5. WiTNESSES (§ 269*) — Ceoss-Examination. 

Where defendant's counsel attempted to encroach on the rule that crqss- 
examination must be limited to the matters disclosed on direct examina- 
tion and attempted to construct his défense under the guise of eross-ex- 
aniination, the court properly exercised its discrétion in requlring strict 
complianee with the rule. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 949-954; Dec. 
Dig. § 269.*] 

6. Witnesses (§ 269*) — Cboss-Examination— Scope. 

As a party offering a witness stands sponsor for his credlbllity and is 
generally bound by what he may say both on direct and cross-examina- 
tion, and, being so boimd, may call the witness for a particular purpose, 
his adversary has no right to examine him generally. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 949-954; Dec. 
Dig. i 269.*] 

In Equity. Suit by the Ferry-Hallock Company against the Orange 
Hat Box Company for infringement of letters patent No. 574,894. 
On motion to compel witness to answer questions. Denied. 

Louis M. Sanders, for the motion. 
Gifford & Bull, opposed. 

RELLSTAB, District Judge. The unanswered questions were asked 
on cross-examination of Oscar F. Gunz and L,ee T. Hallock, two 
of the complainant's witnesses. The right to hâve such questions an- 
swered dépends nQt upon their competency, materiality, or relevancy, 
but whether they were within the scope of cross-examination. 

Cross-examination must be confined to the subjects of the direct- 
examination, and, if the cross-examiner desires to examine as to other 
matters, the proper practice is to make the witness his own at the 
proper time in presenting his own case. Aeolian Co. v. Standard 
Music Roll Co. et al. (C. C.) 176 Fed. 811. The witness Gunz was 
called as an expert for the complainant. Questions XQ 23, 60, and 
61, admittedly relate to the prior art. Unless the prior art was opened 
on examination in chief, thèse questions are improper. In support of 
the motion, it is claimed that this witness referred to the prior art in 

•For other cases see same topio & % numbeb In Dec. & Am. Digs..l907 to date, & Rep'r Indexe» 
185 F.— 52 
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his answer to the fifth question, wherein he was asked to give his opin- 
ion as to whether complainant's exhibit "defendant's hat-packing 
rings" embodied the invention referrçd to in the several claims of the 
patent in suit. His answer, so far as it is pertinent to this inquiry, is : 

"The title to the patent in suit is 'Hat-Packing Elngs.' In packing hats, It 
is customary to place one above the other in the box, and for the purpose ot 
holding the hats in proper position and to prevent thelr being jolted and 
knockea about during transportation, a hat-packing ring is placed between 
thèse two hats in such a manner that such a ring surrounds the crowns of 
the hat snugly and supports the briras of the hats, as, for example, as shown 
in the patent to F. P. Ferry, No. 444,343, of January C, 1891. It wlU be seen 
that the edge of the hat-packing ring rests agaiust the upper surface of the 
brim of the one hat, surroimds snngly the crown of this hat, and rests with 
its lower edge upon the under surface or under slde of the brim of the hat 
next below, thereby holding the hats in proper position and relation." 

It is the witness' référence tû the Ferry patent, No. 444,343, that 
is made the basis for the cross-examiner's contention that the prior 
art was opened. The question did not call for the prior art, and the 
référence to the earUer patent was not by the way of comparison be- 
tween its invention and that of the patent in suit. The witness was 
describing the way hat-packing rings were placed between the hats, 
and in illustration he used the drawing in the patent referred to. This 
is not opening the state ôf the art prior to the patent in suit. 

XQ 65 and 67 are said to be based on answer to question 2. In 
question 2 the expert was asked as to the expérience which qualified 
him to testify as an expert in patent causes, and particularly with re- 
spect to the art hère involved. In his answer witness, inter alia, said ; 

"During my practice, I hâve been called upon to examine and do work on 
machines using pasteboard; for exainple, machines for making pasteboard in- 
sulating tubing, mailing tubes, seed boxes, and paper boxes in gênerai." 

XQ 65 and 67 call the witness' attention to the Barrett patent, No. 
482,153, one of the patents which the défendant allèges as anticipating 
the complainant's invention, and call upon him to state whether such 
patent illustrâtes a machine of substantially the same type and char- 
acter as the machine upon which he worked, as stated by him in an- 
swer to Q 2. 

The défendant has a right to searchingly examine this witness as 
to his expertness, and to require him in so doing to state the machines 
that he saîd he had examined and worked and to describe them 
and the chàracter of the work done; but he may not, under the guise 
of cross-examihing him as to his expertness, require him to make a 
comparison of such machines with àny of the anticipatory patents. 
Thèse questions, as they are framed, go further than a mère testing 
of the vifitness' expertness ; and it is évident from the line of exam- 
ination in which they are found that the purpose of the cross-examiner 
was not so'much to test the expertness of the witnèss as to obtain an 
opinion from him upon the state of the prior art. They, therefore, 
as well as the other three, canftot bë sustained. 

' As to the questions asked the witness Hallock : Thèse likewise were 
on subjects not considered on the direct examination, and are control- 
led by Aeolian Co. v. Standard Music RoU Co. supra. The f act that 
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this witness is the président of complainant and has sworn to the bill 
of complaint in this case does not alter the situation. While the court 
in the exercise of a sound discrétion might permit of a more extended 
cross-examination of such a witness, yet it must be confined to the 
subjects examined in chief, and a testing of his credibility. He is rot, 
as contended, "open to cross-examination upon every matter which 
may be material to the is'^ues." 

This witness was called and examined to prove : First, the char- 
acter and extent of the use of the invention of the patent in suit by 
the complainant and its Hcensees ; and, second, the kind of ring, called 
the Waring ring, which was held to be covered by the claim,. involved 
in the suit of Ferry v. Waring Hat Mfg. Co. (C. C.) 129 Fed. 389, 
in which the patent in suit was adjudicated and sustained. 

The questions unanswered by this witness, nine in number, did not 
bear upon either of thèse subjects. XQ 34 had référence to hat rings 
which this witness is supposed to hâve manufactured 28 years prior. 
XQ 41 related to the purposes of the complainant's organization. XQ 
49 referred to the scope of the Ferry patent of January 6, 1891, an 
earlier patent than the one in suit. XQ 55 sought to obtain the wit- 
ness' understanding as to whether the claims of the patent in suit cov- 
ered the Waring ring. XQ 71, 76, and 210 called for a comparison 
of the Hallock patents. Nos. 651,992 and 603,445. XQ 163 was as 
to whether witness had ever tried the making of rings on the Ferry 
machine without the use of the curling device. In XQ 230, witness 
was asked to pick out, from "Complainant's Exhibit Waring Rings," 
such as had the stamp on them. While several of thèse questions 
might perhaps be permitted without substantial invasion of the rights 
of the complainant, yet, in view of the évident purpose of the examin- 
ing counsel to encroach upon such rignts and to construct his défense 
under the guise of cross-examination, sound discrétion requires that 
\t should be held strictly within the rule. 

Under equity rule 67, the party calling the witness must, in the first 
instance, be at the expense of taking the dépositions, and this furnishes 
one reasoh, and in some cases one of considérable moment, why the 
cross-examination should be kept within the proper limits; but the 
chief reason, and one which is founded in principle, the maintenance 
of which is vitally essentîal in preserving the rights of litigants, is the 
one stated by me in Aeolian Co. v. Standard Music Roll Co., supra, 
lAriz. : 

"A party offerlng a witness stands sponsor for hts credibility, and, stated 
generally, is bound by what he may say both on direct and cross examinatioii. 
Being so bound, he has the right to call hlm for a particular purpose, and his 
adversary has no right to examine him generally, but is confined to the sub- 
jects testifled to by him in chief. The cross-examlner will not be unduly re- 
strlcted In the examination. Full scope and opportunity will be afforded, for 
cross-examination is the best-known method for the ascertainment of truth ; 
but it must be confined to the subjects of the direct examination. If It is de- 
sired to examine the witness as to other matters, the proper practice li to 
make him his own witness. The only exception to this rule Is to show bias 
cr préjudice and to lay the fouudation to admit évidence of prior contradlc- 
tory statements." 

The motion is denied. 



820 ' 186 FEDERAI* EEPOETEB 

NEW YORK BUTTON WORKS v. CRESCENT BUTTON CO. et aL 
(Circuit Court, S. D. New York. September 19, 1910J 

Patents (§ 297*) — Suit fob Inpeingement— Preliminakt In^unction. 

A prelimlnary Injunction, restraining Infrlngement of a patent, wiU 
not be granted, althougli the patent bas been sustained In a prlor suit, 
which does not clearly appear to hâve beencontested, and where on its 
face, as well as on the showlng made, Its validity appears doubtf ul. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 481-488; Dea 
Dlg. § 297.* 

Grounds for déniai of preliiuinary injunctions In patent Infrlngement 
Bults, see note to Johnson v. Foos Mfg. Co., 72 G. C. A. 123.] 

In Equity. Suit by the New York Button Works against the Cres- 
cent Button Company and others. On motion for preliminary injunc- 
tion. Denied. 

Kenyon & Kenyon, for complainant. 
Paul Gross, for défendants. 

HOLT, District Judge. It is at least doubtful on thèse papers 
whether the decree against Liberman was anything more than a con- 
sent decree. Therefore a clear case for a preliminary injunction must 
be made eût. I think that in view of the affidavits put in by the de- 
fendants, particularly those of Hornich and Menkin, who seem disin- 
terested witnesses, in which it is asserted that similar buttons were 
made and sold long before the patent was applied for, it would be 
improper to issue a preliminary injunction in this case. 

Moreover, I think that a question may be raised on the trial whether 
this button is the subject of a design patent. A design patent is based 
on the idea of beauty or ornamentation. I do not understand that the 
mère shape of a useful article, or a pleasing appearance caused by 
the use of a handsome material in its manufacture, is a subject of a de- 
sign patent. This is a good-looking button ; but it has no ornamenta- 
tion, and its fundamental purpose is utility. If a valid design patent 
can be taken out for this button, I do not see why one could not be 
taken out for every différent kind of well-made button. 

But, at ail events, on the proof tending to show prior use in the pa- 
pers submitted, I think the motion should be denied. 



UNITED STATES v. TEXAS & P R, CO. 
(Circuit Court, E. D. Loulslana, New Orléans Division. January 31, 1911.) 
1. Careieks (§ 28*) — Interstate Commerce Act — Violation — Défenses — 

WlLLFULNBSS. 

A violation of Interstate Commerce Act (Feb. 4, 1887, c. 104, § 10, 24 
Stat. 382 EU. S. Comp. St. 1001, p. 3160]), provlding that. If a carrier will- 
fully violâtes any provisions of the act, it shall be llable for penalty, Is 
uot made out by proof »f an overcharge due to accident or mistake, but 
;s anly established by évidence of a wlllful act or omission. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 26.*] 

•For otlier cas«s see same topic & § number in Dec. & Âm, Dlgs, 1907 to date, & Rep'r Indexes 
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2. Carriehs (§30*) — ReouLATiOK— Interstate Commerce Act— Offenses. 

TJnder the provisions of the interstate commerce act (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]) tliat no carrier sliall 
cliarge, demand, collect, or reçoive a gréa ter or less compensation for 
service tlian tbe rates, fares, and eliarges specified In tlie tariff filed and 
In effect at the time, a willful demand of more than the tarife rates bv 
a carrier is of equal criminality with an actual collection thereof. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

3. Carriers (§ 100*) — Transportation Service — Termination — Notice — 

RULES. 

Under a carrier's rule that it shall give prompt notice by mail or oth- 
erwise of the arrivai of freight, such notice cannot be given so as to au- 
thorize the carrier to charge for storage untll the cars containing the 
freight hâve been placed in such a position that they may be unloaded 
and thus change the carrier's relation to that of warehousemen. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 100.*] 

4. Carriers {§ 30*) — Régulation— Interstate Commerce Act— Offenses— 

Storage Charges. 

Where a carrier gave notice of the arrivai of freight before it had so 
placed the cars that the freight could be delivered to the consignées, and 
thereafter attempted to charge storage while the cars remained in its 
possession as the carrier, in addition to the freight rates it was author- 
Ized to charge under its publlshed tariffs, there was a willful violation 
of the provisions of the interstate commerce act, providing that no car- 
rier shall charge, demand, or collect différent compensation for service 
than the rates specified in the tariff filed. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

Indictment against the Texas & Pacific Raiiroad Company for vio- 
lation of the interstate commerce law. On defendant's motion to di- 
rect a verdict. IDenied. 

Charlton R. Beattie, U. S. Atty. 
Chandler C. Luzenberg, for défendant. 

GRUBB, District Judge (charging jury). The défendant, the Tex- 
as & Pacific Raiiroad Company, is indicted in this case for a viola- 
tion of thé interstate commerce law. It is admitted that it is a com- 
mon carrier to which the interstate commerce law applies by reason 
of the fact that it does an interstate commerce business; that is, a 
commerce between the différent states of the Union. 

The section under which it is prosecuted is section 10 of the act 
to regulate commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. 
Comp. St. 1901, p. 3160]), which provides that if the carrier willfully 
violâtes any provision of the act it is liable to a penalty. It is not 
necessary for me to read section 10 in full ; but the material part of 
it is that the omission or act complained of must be a willful act or 
omission. In other words, an accidentai mistake is not the basis of a 
prosecution under the interstate commerce law, but it must be a will- 
ful violation of the act. The violation of the act relied on in this 
case is found in this provision: 

"No carrier, unless otherwise provided by this act, shall engage or partici- 
pate in the transportation of passengers or property, as deflned in this act, 
unless the rates, fares, and charges upon vi'hich the same are trausported by 
said carriers bave been flled and publlshed in accordance with the provisions 

•For other cases see same topic & § ntjmbbh in Dec. & Am. Diga. 1907 to date. & Rep'r Indexes 
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of thls act." (That meaiis wlth the Interstate commerce act. The évidence 
that bas been introduced in tbis case shows tbat the tariff was flled witb the 
Interstate Commerce Commission.) "Nor- shall any carrier charge, or de- 
mand, or collect, or receive a greater, or less, or différent compensation for 
Bueh transportation of passengers or property, or for any service in connec- 
tion therewitb, between the points named in such tariffs than the rates, fares 
and charges which are specifled In tbe tarife filed and in effect at the time." 

That {s the only part of it that is material to this prosecution. The 
claim of the government is that the Texas & Pacific Railway Com- 
pany demandée! or received^ in three counts that they demanded and 
received, and in one count that they demanded but did not receive 
(I think in the Stanton count Mr. Stanton testified he had not paid it). 
But the act makes the willful demand of equal criminal character, as 
far as your functions are qoncerned, as the actual collection of it. 

So the thing for you to détermine is: First, whether the storage 
was demanded or received; and, second, whether the demand and 
receipt of it was a willful violation of this act. As I say there is no 
dispute in tlie case that, under ail the counts except the Stanton count, 
storage was received, as evidenced by thèse bills and as charged in 
the indictment, and in the Stanton count the évidence, I believe, with- 
out dispute, shows it vras demanded but not received. 

Then the question for you to détermine is whether that demand or 
demand and receipt of the storage was légal or illégal under this act 
to regulate commerce. 

The Texas & Pacific Railway Company had filed a schedule or 
tarifif of rates from thé différent points where thèse shipments orig- 
inated. I think one was Ulm, Ark., and one Stuttgart, Ark., and one 
Kansas City, Mo. There is ho dispute about the transportation rates. 
In two cases it was 17 cents and in the other. 33 cents. No overcharge 
is claimed on the transportation rates. The claim of overcharge arises 
on the question of storage, af ter the shipment had arrived at or in 
the vicinity of New Orléans. The storage is based on the rules that 
were filed by the Texas & Pacific Railway Company, as provided by 
law, along with its tariff, with the Interstate Commerce Commission. 
Those rules hâve been introduced in évidence. One of them is that 
the railroad company shall give prompt notice by mail or otherwise 
of the arrivai of freight. Thèse rules apply not only to the Texas 
& Pacific Railroad, but to a number of différent railroads. No stor- 
age charge can be made unless notice of légal arrivai of shipment has 
been given to the consignée. This is the rule that is before us for 
interprétation, because, as Isay, it was filed with the Interstate Com- 
merce Commission along with the tariff of the Texas & Pacific Rail- 
way Company which governed thèse shipments, and therefore became 
a part of its right to such storage, if it had any. 

Now, the question that governs the legality of this storage charge 
is: What is to be considered, under thèse rules, the arrivai of 
freight? If the arrivai of freight merely means that the cars arrive 
at the terminal of the Texas & Pacific Railroad at New Orléans, then 
it seems to me clear they had the right to charge storage at Westwego 
because the évidence shows that the New Orléans terminal includes 
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Westwego. That is not my view of what constitutes arrivai, how- 
ever. Even if thèse cars had arrived across the river and been left 
in the yard at New Orléans, on a storage track for railroad purposes 
only, but to which the consignée had no access and from which he 
could not hâve gotteii his freight, in my judgment that w^ould hâve 
been no more a delivery for the purpose of instituting a storage 
charge than if the cars were in Westwego. A carrier has a duty to 
fulfiU under the law, when it accepts a shipment of freight, and that 
is to transport it from the point of origin and carry it to destination 
and put it in the customary place of delivery for the consignée at the 
point of destination. And until it complies with that duty its liabil- 
ity as a commun carrier remains. It is its duty to keep the freight, 
until that time, without cost to the consignée. It only has the right to 
charge storage when its duty as a carrier ceases and it becomes a 
warehouseman, and that means (where it is his duty to unload it) 
when it unloads the freight into a freight warehouse and it remains 
there after the railroad has given the consignée reasonable time to 
remove it. After that its liability as a common carrier ceases, and 
it becomes that of an ordinary warehouseman, and at the same time 
it has the right to begin chargmg storage. 

Now, the undisputed évidence in this case shows that ail thèse cars 
remained at Westwego until some time about February ioth, I think, 
or along about February 8th, probably. Their arrivai in Westwego 
was in the early part of January, and they remained in the Westwego 
yard across the river at least, with the exception of one car, which I 
believe the . évidence tends to show was probably hère on January 
18th; that is, Mr. Stanto,n's car. The other cars were first brought 
over the river to the çity qî New Orléans some time early in Feb- 
ruary. Notice, however, was given of their arrivai on January 3d 
and 3d, and of one car in December. Upon their arrivai in the West- 
wego yard, notice was promptly given by the railroad company to 
the various consignées. Now, if the évidence had tended to show 
you it was customary for the consignées, after receiving that notice, 
to give a disposition of the car to the railroad before any further 
movement of the car, a différent principle would probably prevail. 
In that case the railroad would hâve the right to hold the car, where- 
ever it was convenient for it, because the consignée did not expect to 
unload the car or reçeive the freight until he gave further notice of 
disposition to the railroad. But the évidence, on the contrary, in this 
case, is that the usual method of delivery was to deliver at the Har- 
ris Shed, or on the Harris side tra,ck, or in what is called the open 
field or flat field, ail in the city of New Orléans, unless différent dis- 
position was given before such delivery by the consignée to the rail- 
road. In view of this, I am clear in my mind that the locality at 
which storage began or the time at which storage began is to be dated 
from the time the hay was placed at the usual place of delivery for 
the consignée, and that was either in the Harris Shed, or if it was 
congested, if there was no room to place it there, then on the Har- 
ris side track or on the place called- the flat field ; one of those three 
places. In that situation, when the consignée paid his freight to the 
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cashier of the New Orléans local office, he gave him a delivery order 
for it, and it thereupon was ready for delivery to him. The railroad 
had no right to charge storage until the freight was in that attitude, 
in spite of the fact they had given notice of arrivai to the consignée 
a month before when the cars were over in the Westwego yard. 

The railroad company could not give légal notice of arrivai in pur- 
suance of the rule until the cars or their contents had been placed 
ready for delivery to consignée. A rule pf the carrier that attempted 
to provide otherwise would be unreasonable. The rule in controversy, 
properly construed, does net so provide. Its proper effect is to pro- 
vide that ail customary delivery points for cars or their contents, with- 
in a radius of 12 miles from the Customs House in New Orléans, 
should be subject to the same storage rules as are prescribed for New 
Orléans proper. The per diem storage charge for New Orléans and 
that for other points in Louisiana and Mississippi governed by the 
rules was différent. One purpose of the 13-mile provision was to ex- 
tend such spécifie rules as applied to New Orléans only by the letter 
of the rule to delivery points within that, the twelve-mile, radius ; and 
not to require the payment of storage, before ability to deliver to con- 
signée. This is the fair meaning of the language of the rule, and 
would be preferred to an interprétation which would render the rule 
illégal for unreasonableness. 

Therefore, if you find from the évidence that storage was charged 
on thèse cars beginning with their arrivai in the Westwego yard, and 
that the hay in the cars was not ready for dehvery to the consignée 
until some time thereafter, that charge of storage was illégal under 
the interstate commerce law and under the tariffs filed with the Inter- 
state commerce commission, and if you find that state of facts, and 
find that thp railroad willfully demanded that storage, then the rail- 
road would be guilty of a violation of the interstate law, and, if you 
find those facts beyond a reasoiiable doubt, they would be guilty un- 
der the several counts of the indictment or under such of them as you 
find storage was so charged or collected. If you hâve any reasonable 
doubt of those facts, and a "reasonable doubt" means a doubt founded 
on the évidence or lack of évidence, namely, that the carà were in 
the Westwego yard during the period that the storage wàs charged, 
then, entertaining that reasonable doubt, it would be your duty to 
acquit the défendant, and you would also hâve to find beyond a rea- 
sonable doubt in order to convict the défendant that thèse charges 
were willful, though that does not mean that they were charged with 
any malice or bad purpose. If they were demanded knowingly by 
the officer or the agent of the Texas & Pacific Railway, and if the 
agent knew that the cars were at Westwego, he is charged with knowl- 
edge of the légal meaning of the arrivai of the cars. If, therefore, 
he knew as a matter of façt that the hay w;as not hère, but in West- 
wego, and with such knowledge insisted on his right to charge thèse 
bills, and presented them to the consignées for that purpose, then he 
would make the railroad company liable for willfully demanding or 
collecting si-,ch charges. 
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For thèse reasons^ the defendant's request for a direct ed verdict 
in its favor is refused, and you are instructed to return a verdict for 
the government, conditioned upon your finding- from the évidence, be- 
yond reasonable doubt, the f ew facts left open for your détermination 
by the admissions of the parties. 



In re BOLOGH et al. 
(District Court, S. D. New York. February 17, 1911.) 

1. Banks and Bankins (§ 71*) — Insolvenoy— Aots of Superintendbnt of 

Banks. 

Under New York Banking Law (Consol. Laws 190Ô, c. 2) §§ 19, 190, au- 
thorizing control of certain banks by the superintendent of banks under 
specified circumstanees, a superintendent taklug charge of a banking in- 
stitution does so by virtue of statutory authority as superintendent, and 
not as a resuit of any proeeeding In court, though his administration is, 
in certain respects, subject to the action of the state Suprême Court. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 71.*] 

2. BANKEUPTCT (§ 211*) — FUNDS— DePOSITARY— INSOLVENCY— Pbiokity. 

New York Banking Law (Consol. Laws 1909, c. 2) § 19, déclares that 
dlvidends to be paid by the superintendent of banks out of the assets of 
institutions in his charge for administration shall be paid to such per- 
sons and in such amounts and upôn such notice as may be directed by 
the Suprême Court In the judicial district in which the principal office of 
such corporation or individual banker is located. Held, that where a 
New York trust Company, prior to failure, had been appointed a deposi- 
tary for bankruptcy funds, whether deposits made by trustées in bank- 
ruptcy were entitled to préférence under Ilev. St. U. S. § 3466 (U. S. 
Comp. St. 1901, p. 2314), glving préférence to debts due the United States, 
was solely wlthin the jurisdictlon of the state Suprême Court, and could 
not be determlned on a motion in bankruptcy for orders requiring the 
superintendent of banks to pay out such deposits. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 211.*] 

3. Bankruptcy (§ 20*) — Depositaries— Bonds— Instructions. 

Where a depositary of bankruptcy funds executed a bond to the United 
States to pay out ail moneys deposlted wlth it in such depositary only 
as provided by the acts of Congress and the rules of court applicable 
thereto and to abide by ail lawful orders and decrees of the court, such 
provisions applied only to the depositary while in possession of its own 
assets and conducting its ordinary business, and did not confer on the 
bankruptcy court power to make summary orders for the payment of de- 
posits made with the trust eompany by receivers and trustées in bank- 
ruptcy, after the trust Company had passed into the hands of the super- 
intendent of banks for liquidation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 20.*] 

4. Bankruptcy (§ 20*) — Bankruptcy Funds— Deposits— Efpect. 

Where a receiver or other officer of a court of bankruptcy deposits 
money in a designated depositary, the same relation of debtor and cred- 
itor is created as in the case of an ordinary bank deposit, so that the 
bankruptcy court no longer has the same jurlsdiction over it as It has 
over funds or property in the possession of a receiver or trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 20.*] 

In the matters of banlcruptcy of Philip Bologh and others, of Fred- 
ericli Rosenzweig, individually and trading as Art Novelty Company, 

•For other cases see same topic & § numbep. in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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and of Simon Lindau. Motions by receiver in bankruptcy in the Ro- 
senzweig and Lindau cases and by the trustée in bankruptcy in the 
Bologh case for an order directing the New York Superintendent of 
Banks to pay to the respective petitioners moneys deposited by them 
in the Carnegie Trust Company. Denied. 

Myers & Goldsmith (E. J.Myers, of counsel), for trustée in bank 
ruptcy of PhiHp Bologh and David Samlowitz and receiver in bank- 
ruptcy of Frederick Rosenzweig. 

James, Schell & Elkus (Abram I. Elkus, of counsel), for receiver 
in bankruptcy of Simon Lindau. 

White & Case (George B. Case and Joseph M. Hartfield, of coun- 
sel), for Superintendent of Banks of State of New York. 

HOLT, District Judge. Thèse are three similar motions, made by 
a receiver in bankruptcy in each of the Rosenzweig and Lindau cases, 
and by a trustée in bankruptcy in the Bologh case, for orders direct- 
ing the superintendent of banks of the state of New York to pay to 
the respective petitioners certain amounts deposited by them with the 
Carnegie Trust Company. In 1907 this court designated the Carnegie 
Trust Company as a depositary for the money of bankrupt estâtes, 
pursuant to section 61 of the bankrupt act (Act July 1, 1898, c. 54:1, 
30 Stat. 562 [U. S. Comp. St. 1901, p. 3446]). The Carnegie Trust 
Company, pursuant to such section, thereupon gave, as principal, with 
the United States Fidelity & Guaranty Company as surety, a bond 
to the United States, conditioned as foïlows : 

"That if the said Carnegie Trust Company sliall well and truly account for 
and pay over ail moneys deposited with it as such depository, and shall pay 
eut the same only as provided by the act of Congress, in such case niade and 
provided, and the rules of court applicable thereto, and shall abide by ail 
lawful orders and decrees of the court, in and by the premises, then tliis 
obligation to be vold, otherwise to remain in full force and virtue." 

Thereafter deposits were made by the petitioners of money in their 
hands as receiver or trustée respectively of the estâtes of the above- 
named bankrupts. On January 7, 1911, pursuant to section 19 of the 
banking law of New York (Consol. Laws 1909, c. 3), the superin- 
tendent of banks took possession of the property and business of the 
Carnegie Trust Company, and is now proceeding with the liquidation 
of its afïairs in accordance with said section. That section provides, 
among other things, as f ollows : 

"Whenever it shall appear to the superintendent that auy corporation or 
individual banker to whleh this chapter is applicable has vlolated its charter 
or any law of the state, or is conductlng its business in an unsaf e or unau- 
thorized manner, * * * or if from any examluation or report provided 
for by this chapter the superintendent shall hâve reason to conclude that 
such corporation or individual banker is in an unsound or unsafe condition 
to transact the, business for which it is organized, or that it is unsafe or in- 
expedient for it to continue business, or if any such corporation or individual 
banker shall neglect or refuse to observe an order of the superintendent 
specified in section seventeen of this chapter, the superintendent may forth- 
with take possession of the property and business of such corporation or in- 
dividual banker, and retain such possession until such corporation or individ- 
ual banker shall résume business, or its affairs be ûnally liquidated as herein 
provided." 
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Section 190 of the banking law further provides: 

"No bond or other security, except as hereinafter provided, shall be re- 
quired from any such corporation for or in respect to any trust, nor wUen 
appointée executor, administrator, guardian, trustée, receiver, committee or 
depositary. • * * If dl^olved by the Législature or the court, or other- 
wlse, the debts due from the corporation as such executor, administrator, 
guardian, trustée, committee or depositary shall hâve the préférence." 

The superintendent of banks, in taking charge of a banking institu- 
tion, does so by virtue of his authority as such superintendent under 
the statute, and not as a resuit of any proceeding in court. His au- 
thority is somewhat analogous to that of a receiver of a national bank 
appointed by the ComptroUer of the Currency. Section 19 of the 
banking law^, hovi^ever, provides that his administration in certain re- 
spects shall be subject to the action of the Suprême Court of the state 
of New York. Thus it is provided that, upon taking possession of 
the business of a corporation or individual banker : 

"The superintendent • » ♦ upon the order of the Suprême Court may 
sell or compound ail bad or doubtful debts, and on like order may sell ail the 
real and Personal property of such corporation or individual banker on such 
terms as the court shall direct." He may reject any claim flled, serving no- 
tice of such rejection upon the claimant, and "an action upon the claim so 
rejected must be brought within six months after such service. » * « The 
compensation of the spécial deputy superintendents, counsel and employés 
and assistants, and ail expeuses of supervision and liquidation, shall be flxed 
by the superintendent subject to the approval of the Suprême Court. • * * 
At any time after the expiration of the date flxed for the présentation of 
daims the superintendent may eut of the funds remaining In his hands after 
the payment of expenses déclare one or more dividends, and after the expira- 
tion of one year from the flrst publication of notice to creditors he may dé- 
clare a final dividend, such dividends to be paid to such persons, and in such 
amounts, and upon such notice, as may be dlrected by the Suprême Court 
in the judicial district in which the principal office of such corporation or 
individual banker Is located. Objections to any claim not rejected by the 
superintendent may be made by any party interested by flling a copy of such 
objections with the superintendent, who shall présent the same to the Su- 
prême Court at the time of the uext application to déclare a dividend. The 
court may make proper provision for unproved or unclaimed deposlts. 
* * * The superintendent may pay over the moneys so held by him to the 
persons respectively entitled thereto upon belng furnished satisfactory évi- 
dence of thelr right to the same. In cases of doubt or conflicting claims he 
may require an order of the Suprême Court authorizing and directlng the 
payment thereof." 

By thèse and other gênerai provisions in the banking law, it ap- 
pears that, although the superintendent of banks, in taking possession 
of the assets of a banking institution, acts by virtue of the authority 
conferred upon him by law, and, in taking such possession, is not act- 
ing strictly as an ofiflcer of a court, nevertheless his gênerai admin- 
istration of the trust is subject to the supervision and control of the 
state Suprême Court in most respects. 

It is urged in support of this motion that the indebtedness of the 
Carnegie Trust Company to receivers and trustées in bankruptcy on 
their deposit accounts is entitled to priority of payment under section 
3466 of the United States Revised Statutes (U. S. Comp. St. 1901, 
p. 2314). Section 3466 provides that, whenever any person indebted 
to the United States is insolvent, the debts due to the United States 
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shall be first satisfied. It is argued that the désignation by this court 
of, the Carnegie Trust Company as a depôsitary for bankruptcy f unds, 
and the bond given by the trust compajiy upon such appoihtment to 
the United States, establish that the indebtedness of the trust Com- 
pany to , recéivers and trustées in bankruptcy is an indebtedness to the 
United States, and that.'therefore such indebtedness is entitléd to pri- 
ority. 

It is also claimed'that such indebtedness is entitléd to priority un- 
dër the provisions of section 190 of the banking law, which provides 
that if such a banking" institution is dissolved by the Législature or 
the court, or otherwise,'the debts due from the corporation as such 
exefcutor;- 'administrator, guardian^ trustée, committee, or depôsitary 
shall hâve the préférence. 

It dbes not seem to me to be necessary or proper for this court to 
pass upon thèse questions of priority, because I think that the déter- 
mination of thèse questions is vested by law in the Suprême Court of 
the State of New York. The provision in section 19 of the banking 
law that 'th,è dividends to be declared by the superintendent of banks 
are "to bé paid to such pèrsohs ând in siich amounts, and upon such 
notice, as may be directed by the Suprême Court in the judicial dis- 
trict in which the principal office of such corporation or individual 
banker is located," in my opinion, confers upon the New York Su- 
prême Court the sole power of determining what creditors of the 
trust Company are entitléd to préférence, and what amounts shall be 
paid to them as dividends. 

It is urged that the provisions in the bond by which the Carnegie 
Trust Company agreed to pay out ail nioneys deposited with it as such 
depôsitary "only as provided by the act of Congress in such case made 
and provided, and the rules of court applicable thereto," and to "abide 
by ail lawful orders and decrees of the court," confer authority upon 
this court to .make summary orders for the payment of the deposits 
made in the trust Company by recéivers and trustées in bankruptcy. 
In my opinion, those provisions only applied to the trust company 
while in possession of itsown assets and conducting its ordinary busi- 
ness. If, while so engaged, the trust company should arbitrarily re- 
fuse to honor the checks of a receiver or of a trustée, when duly coun- 
tersigned by a référée in bankruptcy as required by the rule, it is 
possible that this court might exercise a summary jurisdiction over its 
depôsitary; but, in my opinion, as soon as the superintendent of banks 
took possession of the assets, stopped the further continuance of 
business, and substantially entered upon. the liquidation of the com- 
pany's affairs, the sole supervision and control of such liquidation, so 
far as it was conf erred upon any court, was conferred upon the state 
Suprême Court. 

It is argued that the court, in designating a depôsitary in which a 
receiver is required to deposit that portion of the assets which con- 
sists of money, in effect appoints two custodians, one the receiver, who 
is to act as a custodian pi the assets other than cash, and the other 
a trust company, which is to act as a custodian of the cash, and that 
therefore any trust company designated as a depôsitary is subject to 
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the summary order of the court in the Same nianner as a receiver. 
This suggestion seems to me unsound. A receiver or other officer of 
the court who deposits money in a trust company, in my opinion, 
simply créâtes thereby the same relation of debtor and créditer as is 
created by any bank deposit. The debt may hâve a préférence, but 
it is nevertheless a debt, and I do not think that the bankruptcy court 
can exercise the same summary authority over sUch a depositary that 
it can over a receiver. If the trust company is appointed directly 
a receiver, then the bankruptcy court can undoubtedly, so long as the 
trust company continues to conduct its business as a solvent institu- 
tion, exercise the same immédiate control over it that it can over other 
receivers ; but, when it simply acts as a depositary for receivers' funds^ 
it seems to me that, even when the trust company is conducting its 
business in the ordinary way, the court has no summary jurisdiction 
over it. But, in any event, when a trust company has ceased to con- 
duct its business, and its property has been taken possession of by 
an officer authorized to liquidate its afïairs, I think it clear that a 
court of bankruptcy cannot, by a summary order, direct that the bank- 
ruptcy funds deposited with it shall be paid over. If such a power 
existed, bankruptcy receivers and trustées might obtain a préférence 
over other preferred creditors under the statute. If a trust company 
had been appointed directly a receiver or a trustée, and had become 
insolvent, and its assets had been taken possession of by an officer au- 
thorized to wind up the institution, I do not think that in that case the 
court could order the funds turned over, by a summary order, in the 
same manner in which it could make such an order if the company 
had remained solvent. When the insolvency of a corporation oc- 
curs, or any such condition arises that the law authorizes an officer 
to step in and stop the business, and take possession of the property 
for the purposes of liquidation, the status is completely changed, and 
the officer who succeeds to the possession of the assets is not subject 
to the same control, or to be proceeded against in the same summary 
manner, as the company was in its capacity as an officer of the court, 
so long as it continued in business. 

The case of Davis v. Elmira Savings Bank, 161 U. S. 275, 16 Sup. 
Ct. 502, 40 L. Ed. 700, is somewhat analogous to this case. In that 
case the New York banking law provided that ail the property of a 
bank or trust company which should become insolvent should in the 
first place be applied to the payment in full of any sum of money 
deposited by a savings bank. A New York savings bank deposited 
money in a national bank. The national bank became insolvent, and 
the Comptroller of the Currency took possession, and appointed a re- 
ceiver of its assets, under the provisions of the national bank act. 
That statute provides that, after refunding any outstanding United 
States notes : 

"Tbe comptroller shall make a ratable dividend of the money so paid over 
to hlm by such receiver on ail such claims as may hâve been proved to his 
satisfaction." 

The savings bank claimed that it was entitled to a préférence, and 
the Court of Appeals of the state of New York held (Elmira Savings 
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Bank v. Davis, 142 N. Y. 590, 37 N. E. 646, 35 L. R. A. 546), that 
the national bank, having acceptée! a deposit of money from a savings 
bank with full knowledge of the law of the state, was bound by it, 
and that the savings bank was entitled to a préférence. But the 
United States Suprême Court, on appeal, reversed the décision, and 
held that there could be no préférence in the distribution of the funds 
of an insolvent national bank except such as was provided for by 
the national bank act. The case is not strictly analogous to the case 
at bar because a state statute which conflicts with a United States 
statute is controlled by the United States statute; whereas, the law 
of the United States is just as valid and obligatory in a state court 
as in a fédéral court. But the gênerai principle upon which the déci- 
sion in Davis v. Elmira Savings Bank is based, namely, that the law 
under which the aflfairs of an insolvent corporation are being liquidated 
governs the procédure, and that the court established by those laws 
to supervise the liquidation has the exclusive supervision of such liqui- 
dation, seems to me to apply to this case. 

My conclusion is that thèse motions should be denied. 



In re LBLAND. 
{District Court, W. D. Mlchigan, S. D. February, 1910.) 

1. Banketjptcy (§ 57*)— AcTS or Bankrupt— Conveyance in Feaud of Ored- 

ITOSS. 

Where a bankrupt's deed to a farm was wlthout considération, and, if 
sustained, would liave operated to defraud the bankrupt's creditors, it 
constituted an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. î 57.*] 

2. Banketjptcy (§ 91*) — Dbbtors— Exempt Class— Bueden of Peoof. 

While the primary burden is on the petitioning créditer to show that 
the alleged bankrupt is not among the exempt classes, yet, where it ap- 
pears that the debtor, who clalmed to be a farmer, had left his farm 
more than 14 years ago, and had gone into other active business, In which 
he continued for several years, the burden shlfted to the contestants to 
show that he agaln regained an exempt status. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 91.*] 

3. Banketjptcy (§ 67*) — Feeson Subject to Adjtjdication — Exempt Status 

—Time. 

Whether an alleged bankrupt is withln a class of persons exempt from 
bankruptcy adjudication Is to be determined as of the date of the alleged 
act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 67.*] 

4. Bankruptcy (§ 91*)— Peeson Subject to Adjudication — Person Engagbd 

in Farming— Evidence. 

In proceedings to adjudge respondent a bankrupt, évidence held Insuffl- 
cient to show that he was exempt as a person chiefly engaged in farming. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 91.* 
What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

•For other cases see same toplc & § numbes In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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In the matter of bankruptcy proceedings against Charles L- Leland. 
Application for adjudication. Granted. 

Stewart & Sabin, for bankrupt. 
Stewart & Jacobs, for creditors. 

DENISON, District Judge. The issue, whether the adjudication 
should be made, involved three questions: First, was the debtor in- 
solvent, at the filing of the pétition? second, had there been an act of 
bankruptcy? third, was the debtor within the exempted classes? 

As to the first question, I understand it to be conceded by counsel 
that the property or money, which the debtor apparently took away 
with him, should not be included in any computation of assets, and 
that, therefore, the necessary insolvency existed. 

As to the second question, the conveyance of the farm by Leland, 
by deed dated December 28, 1908, but delivered about January 7, 1909, 
was confessedly without considération, and, if it could hâve been 
sustained, would hâve manifestly operated to def raud creditors. That 
must hâve been its purpose and intention. So, also, as to any surplus 
value, above the exemption, in the village home (considering this deed 
as if made to the wife). Whether there was such surplus value is not 
important, because the conveyance of the farm, if other necessary con- 
ditions exist, is a suificient basis for an adjudication in bankruptcy. 
The attempted reconveyance of the farm by Scott was not operative. 
It was recorded, but it was never delivered. The légal title, therefore, 
continued to remain in Scott, as grantee, under the fraudulent deed. 

The third inquiry présents the more difficult question. The facts 
are : Àbout 1895 Leland sold his farm and took up bis résidence in the 
village of Colon, about two miles away. Hère he owned and occupied 
a home, continuously, from that time until January, 1909. Upon leav- 
ing the farm, he rented it, and it continued to be rented to varions ten- 
ants from that time until the filing of this pétition. Leland, upon mov- 
ing into town, first bought out a drayage or livery business, and con- 
tinued at that about two years. He then went into the agricultural 
implement business, which also was continued about two years. He 
then, in partnership with another, engaged in the hardware business, 
and was so engaged about four years. This business was sold out or 
given up, and he next became secretary of the local creamery company. 
He held this position about three years, and during the same period 
was a deputy sherifï. For two or three years immediately preceding 
January, 1909, he had no very active business. He bought and sold or 
traded horses, more or less, kêeping them at his village home ; he had 
one or two supposed fast horses which he raced at county fairs; he 
had one stock horse, which, through an associate or employé, he kept 
in an adjoining township ; and he clerked at a store occasionally for a 
short time. Thèse things were in addition to such attention as he gave 
his farming intere-sts. 

No détails as to the nature of the farm leases during the first 13 
years of the period appear, but by the lease executed by him to a 
tenant and covering the last year of the period, a year which had not 
expired in January, 1!*0!), it appeared that the entire farm was leased 
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to a tenant in an ordinary way, and upon shares. The tenant was to 
do ail the work', and furnish tools, implements, etc., and everything ex- 
cepting one-half of the seed, and the produce was to be equally divided. 
The lessor retained no control whatever over the farming opérations 
or the nature of the crops to be raised, excepting by the provision for 
"workmanlike" opérations, and excepting as implied in the évident 
purpose to dévote the farm niainly to stock purposes. In addition to 
thèse provisions, the lease showed that the parties engaged in a [oint 
enterprise in selling milk, through the means of a milk route in tovvn, 
and the tenant, instead of delivering one-half of the farm produce to 
the lessor, was, as to ail parts suitable, to feed the undivided produce 
to a herd of covi'S, of which herd each party practically owned one- 
half, and then the tenant was to sell the milk so produced, and appar- 
ently pay over to the landlord one-half of the money received. 

The primary burden is doubtless upon the petitioning créditer to 
show that the alleged bankrupt is not among the exempted classes ; 
but when it clearly appears that the debtor, 14 years ago, had left his 
farm, and moved into town, and gone into other active business, and 
continued that for several years, so that he had lost his status as one 
chiefly engaged in farming, it seems that the burden properly rests 
upon the contestants to show that he has again regained the exempt 
status. 

It is important to know at what time the exempt status must hâve 
existed in order to prevent the adjudication. The natural meaning of 
the words used by the statute would indicate that they ref erred to 
the time of filing the pétition, but the necessities of the case hâve led 
to the conclusion that this meaning cannot be adopted. There is some 
authority for dating the question back to the time when the indebted- 
ness was incurred; but this would, many times, give rise to great 
confusion, as if, for example, part of the indebtedness of the petition- 
ing creditors had a favorable position under this rule and part did not, 
and it does not seem necessary, in the ordinary case, to go back so far. 
The décision of the Court of Appeals, in this circuit, in Flickinger v. 
First National Bank (6th Circuit), 16 Am. Bankr. Rep. 678, 115 Fed. 
162, 76 C. C. A. 132, establishes the rule, at least for the ordinary case, 
that the date of the act of bankruptcy is the determinative date, and 
this, in the présent case, is about January 7, 1909. 

It does not follow that the time when the debts accrued and the na- 
ture of the debts of the petitioning creditors are wholly immaterial. 
If they accrued, in large part or wholly, out of business other than 
farming, this fact may be quite persuasive as indicating that the debtor 
was not chiefly 'engaged in farming. The fact that the debtor, at the 
time in question, may bave had no other occupation, worthy to be 
called a business, in addition to his farming interests, does not estab- 
hsh, and is by itself of little value as indicating, that he was chiefly 
engaged in farming". The statute makes subject to its provisions any 
natural person, unless he is chiefly engaged in the exempt occupations, 
and the man who has no active business, but is only giving attention to 
his investments of capital, as an ordinary investor does, would seem 
to be .subject, to adjudication. 
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The status of Leland, during several years, îs described àbout as 
accurately as possible by one of the witnesses, by using the term 
"retired f armer." He rented his farm and abandoned any control or 
direction ofits opération. During the last two or three years of the 
period, he had no serions or engrossing business. He did such miscel- 
laneous work as came along. He dealt a Httle in horses, and kept a 
stock horse, etc. ; but thèse were things which any f armer might do, 
and neither can be spoken of as a business. He looked after his farm 
interests to the extent of seeing that the tenant was carrying on the 
work and dividing the proceeds as agreed; but any further attention 
than this to his farming business was voluntary and incidental. I do 
not see that it was important whether he received f rom his tenant mon- 
ey rent or rent in kind, so long as the landlord was not himself carry- 
ing on the farm opérations and had no right to direct or control them. 
Lelând's capital was investéd in his farm, and he was giving casual 
and ordinary attention to that investment; but he was not, by his 
own labor or by his own directing skill, engaged in the business of 
farming. 

The opinion by Judge Severens, in Gregg v. Mitchell (6th Circuit) 
21 Am. Bankr. Rep. 659, 166 Fed. 726, 92 C. C. A. 415, 20 L. R. A. 
(N. S.) 148, is not inconsistent with this conclusion. In the Gregg 
Case, the debtor was essentially and primarily engaged in farming, 
and had been continuously so engaged, and the décision was that he 
did not cease to be so eng-aged because he turned a portion of the 
produce of the farm into milk and sold the milk. The décision, ap- 
parently, would hâve been the same, if the entire output of the farm 
had been in the ultimate form of milk; but that case dépends upon 
the proposition that the business of selling milk may be properly in- 
cidental to a farming business, and that a regular farmer does not 
change his main occupation by using his farm in that way. It seems 
to be equally true that an -established dealer in milk would not lose 
that occupation, and become "chiefly engaged in farming," just because 
he occupied a farm to supply him with a part or with ail of his milk 
output— especially if he did not live himself upon the farm or direct 
the farm opérations. In this case, Leland had been a merchant doing 
business in the village, and incidentally having his capital investéd in a 
rented farm. After he ceased to be a merchant, he still continued the 
same relation to the farm ; and the f act that during the last year the 
rent was paid to him in the shape of half the proceeds of the milk sales 
did not, I think, make him "chiefly engaged in farming." 

Even if there was any doubt about Lelând's status at an earlier 
date, say in the summer of 1908, I think that the doubt was removed 
by later occurrences. In October there was a fire, burning the build- 
ings upon the farm, excepting the house, and burning also the stored 
crops. This made a distinct change in the situation, and it was for 
Leland to. détermine whether he would rebuild and put things in 
condition to be carried on as before, or whether he would largely 
abandon existing plans and not dévote the insurance money to the 
maintenence of this investment. He adopted the latter alternative, 
and evidenced its adoption by. having an auction, in which, the testi- 
185 F.— 53 
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mony is, he sold off practically everything. Apparently thîs would 
include the cows upon the farm, though that is not vital. It is clear 
enough that, at least at the time of the auction, he had abandoned 
the business of f arming, even so far as he had been engaged in it, 
and had determined to take what money he could get together and 
go away. No particular act was necessary, in order to make effective 
this abandonment of his farming, because he was not then engaged 
in any positive acts of farming, and his mental conclusion to give 
it up, in connection with his failure to rebuild, and his auction, make 
a sufEciently complète abandonment. Under thèse circumstances, 
whatever may be thought of the earlier situation, it cannot be said 
that on December 28, 1908, or January 7, 1909, Leland was chiefly 
engaged in farming. He had given up what connection he had with 
farming, and he was "chiefly engaged" in getting ready to go away. 

Further, it seems that another act of bankruptcy will probably oc- 
cur when the pending levies reach a point five days before exécution 
sale, and at that time there is no likelihood that Leland will be "en- 
gaged in farming." Whatever resuit was now reached, a new pétition 
could then be filed, and would resuit in an adjudication, whether the 
controUing date was that of filing the pétition, or that of the completed 
act of bankruptcy, or even, by relation back, that of levying the at- 
tachments. 

iThe order of adjudication in bankruptcy should be made, 



In re BEUTAST MBSH UNBERWEAB CO. 

(District Court, D. Connectlcut February 16, 1911.) 

No. 1,714. 

BANKBUPTCT (§ 288*)— REFEREE— POWBES. 

A référée in bankruptcy could order that property be tnmed over to 
the trustées, where he decided that tltle to it was In the estate, and not 
in respondents, who claimed it as collatéral securlty pledged by bank- 
rupt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. S 288.*] 

In the matter of the Belfast Mesh Underwear Company, bankrupt. 
On review of an order by the référée. Order affirmed. 

The following is respondents' demurrer to the pétition of Welling- 
ton B. Smith and others, trustées : 

The respondents demur to the pétition because; 

(1) It is alleged that the property and accounts and money described In the 
pétition were pledged by sald Belfast Mesh Underwear Company to the re- 
spondents as collatéral security for notes and contracts, and are so held and 
claimed by them as pledgees and adverse claimants to the bankrupt estate 
and the trustées. 

(2) It is not alleged that the iwssession of sald property and accounts and 
money was in the bankrupt at the time of flling the pétition, or hâve since 
been pledged to the respondents. 

(3) It appears from the pétition that the respondents, as thlrd parties, are 
interested in sald property and accounts and money, and are adverse clalm- 
Ants to the same, and it Is not alleged that tbey bave consented to hâve their 

•For other cuei ie« lame toplc & ! nvmseb In Dec. ft Atn. Dlgs. 1907 to data, & Rep'r Indexes 
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adverse clalms summarlly determlned by this court by pétition or otherwlse. 

(4) TMs court bas no jurlsdictlon to summarlly détermine on pétition the 
rlghts of the respondents, as adverse clalmants, to sald property and accounts 
and money, wlth or vclthout thelr consent ; but such adverse clalms must be 
determlned elther by a Mil In equlty or a suit at law. 

(5) No légal grounds are set forth for determinlng the rlght or tltle of the 
respondents as adverse clalmants to sald property and accounts and money 
so pledged to them as collatéral securlty, by the summary process of pétition. 

(6) No facts are alleged to show tbat the pledge of sald property and ac- 
counts and money to the respondents as collatéral securlty Is null and void, 
or voldable, by the trustée or by the bankrupt, under the bankruptcy act, or 
under the laws of any state In which sald property and accounts are or were 
situated at the tlme of the pledge, or that such pledge was fraudulent or a 
préférence. 

(7) It Is not alleged and does not appear that sald property and accounts 
and money were pledged to the respondents after the flllng of the pétition or 
wlth knowledge of it. 

(8) The respondents protest agalnst a summary détermination of thelr ad- 
verse claim to sald property and accounts and money by pétition or other- 
wlse. 

The following is the pétition for review: 

In the matter of the pétition flled by the trustées of the sald bankrupt es- 
tate, asklng the court to détermine the tltle to certain property claimed by the 
respondents, William H. Dayton, Bryant S. Klefer, and John H. Giles, upon 
which pétition an order was issued by Frank B. Munn, one of the référées 
In bankruptcy, citing and directing the sald respondents to appear before him 
and show cause, If any they had, why an order should not issue directing 
them, the respondents, to dellver to the sald trustées certain property, ware- 
house recelpts, and choses In action claimed by the respondents, come Wil- 
liam H. Dayton, Bryant S. Kiefer, and John H. Giles, by their attorneys, and 
flie Uerewlth thelr pétition for a review of the orders of the référée entered 
herein on the 21st day of September, 1908, and ou the lOtb day of May, 1909, 
and say that the sald référée manifestly erred In orderlng and directing the 
respondents to turn over to the sald trustées in bankruptcy the money in the 
Torrlngton National Bank claimed by them, and In holding that the respond- 
ents had no tltle to the money In the Torrlngton National Bank recelved from 
a sale of goods for which they hold proper warehouse recelpts, and In order- 
lng and directing the respondents to turn over to the trustées In bankruptcy 
sald money and goods In Kelley's Warehouse, or the proceeds of the same, It 
the same had been sold. 

The errors complained of are as follows, to wit: 

(1) In overrullng the demurrer flled by the respondents to sald pétition. 

(2) In holding that he, sald référée, had jurisdictlon to proceed to déter- 
mine in a summary manner the adverse clalms and rlghts of the respondents, 
the sald Dayton, Klefer, and Giles, to the property described In sald pétition. 

(3) In Issulng a notice and order requlrlng the said Dayton, Kiefer, and 
Giles to show cause before hlm, as sald référée, why the prayer of sald péti- 
tion should not be granted. 

(4) In assuming and taklng .lurlsdletlon of sald pétition, and Issulng the 
orders that he, sald référée, Issued thereon. 

(5) In flnding, as set forth In paragraph 6 of the "Pinding of Facts" made 
by said référée, without any évidence whatever of such matters having been 
ofifered at the hearlng upon said pétition, and without any évidence at such 
hearing upon which to predlcate such flnding. 

(6) In flnding as set forth In paragraph 7 of the "Flnding of Facts," be- 
cause the same are Irrelevant and immaterlal, and hâve no relation to the 
facts set forth in the pétition, and because the same was not mentioned, 
stated, or claimed by any person at sald hearlng. 

(T) in flnding as set forth In paragraph 13 of the "Flnding of Facts," with- 
out any évidence whatever of said matters, ofCered or produced at the hearing 
upon sald pétition, upon which to base such findlng. 
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(8) In holding or fluding that any dealings of tlie r6sp)iidents, Dayton,, 
Kiefer, or GUes, with the Hurlbut National Bank, had aoy cpnnection wlth 
the allégations of the pétition, and because there was i>o évidence at said 
bearing of any sueh claimed facts. . , . ■. 

(9) In finding as set forth lu paragraph 14 of the "Findingoii ffaots," with- 
out any évidence whatever of such matters, 'Offered or produoeçlat the bear- 
ing upon said pétition, upon whlch to base auy sucli finding.;:; ; ■ 

(10) In not finding that the not^îs meutioned in paragraph 15; of the "Find- 
ing of Facts" were in factthe notes of the corporation, and, disconnted at 
said the Torrington National Bank for the benetlt of said corporation, and in 
disregarding the évidence of Ilosea Mann, the cashler of said national bank, 
which was the only évidence npon that subjeçt. ,■■.■■ 

(11) In finding. witaout any évidence and against the évidence at said hear^, 
ing, that tlje said Torrington National Bank carried said note only as an in- 
dorsed note, and not as a collatéral note. . , r 

(12) In not finding that the Torrington National Bank carried said notes 
in the same niauner that it carried ail other notes seciired by collatéral, and 
that the said national bank held such Invoices of the Auierjcan.Knitting Mills 
Comi>any as collatéral for the security of such notes. , 

(13) In finding as set forth lu paragraph .18 of the "Finding of Facts," with- 
out any évidence or claùn that such fact was claimed as évidence at the bear- 
ing on said pétition, because such fact, from whatever source it came, was 
irrelevant and immaterial, and could not and did hot afCect the title of the 
Torrington National Bank to the security it held in oonhectioiT with said 
notes. -. i : ■ 

(14) In finding as set forth In paragraph 21, without any 'évidence offered 
of sueh matter, or claim made at the hearing on said pétition that such fact 
was claimed, and because no opportunity was given to the respondehts to ob- 
ject to the considération of any such fact which is now set forth as material 
in said "Finding of Facts." 

(15) In not finding, in connection With paragraph 25, upon the undlsputed 
évidence offered at said hearing, that an agreement exlsted between the said 
corporation and the Torrington National Bank that warehouse recelpts should 
be deposited and were so deposited for the protection of ail paper in said 
bank and ail indorsers liable thereon. 

(16) In finding as set forth In paragraph 30, without any évidence what- 
ever, except that the Indorsers who paid any note took such nofe and the col- 
latéral held by said bank to secure the same. 

(17) In finding as set forth in paragraph 83, because there TVas no évidence 
offered at said hearing to support or justify any such fact, and because thé 
undlsputed évidence offered at said hearing was that the bank held said col- 
latéral in accordance with its established custom, and for the security of ail 
notes, and because the same is a conclusion not warranted or justlfied by any 
évidence produced at the hearing on said pétition, or by any fact set forth in 
said "Finding of Facts." 

(18) In finding as set forth In paragraph 39, because there was no évidence 
upon which to base any such finding at said hearing. 

(19) In finding as in paragraph 40 of said "Finding of Facts," without évi- 
dence, and because there was no évidence that the respondents, Dayton, Kie- 
fer, and Giles, did any act contrary to the established rules Of law relatlng to 
indorsers of nègotiable paper. 

(20) In finding as in paragraph 41, without any évidence whatever of any 
such matters offered or produced In connection with the hearing on said péti- 
tion, and because the same Is directly contrary to the évidence produced at 
said hearing. 

(21) In placing the burden of proof, under the allégations of said pétition, 
on the respondents, Dayton, Kiefer, and Giles, and in not placing such burden 
of proof upon the petitioners. 

(22) In not holding and ruling that the respondents, Dayton, Kiefer, and 
Giles, were subrogated to the rights of the Torrington' National Bank with 
respect to ail the property mentioned in said pétition. 

(23) In finding as facts matters regarding whlch no évidence was offered 
at the hearing on said pétition, and in not allowing the respondents an oppor- 
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tunity to know what facts were being ecmsidered by said référée, and without 
giving them any opportimity to réfute or explaln the same, 

(24), In requiring tbe respondents, sald Dayton, Kiefer, and Giles, to go 
ahead and assume tbe burden of proof, and présent tbeir évidence at the 
hearing on said pétition, without any évidence of any kind being first ofCered 
by the petitioners, and in not requiring tbe petitioners to prove the alléga- 
tions o( their pétition. 

(25) In not placing the burden of proof upon the petitioners, and requiring 
theiri tp first offer évidence bf the facts alleged in tbeir pétition, because it ap- 
pears from the évidence, and was not contràdieted, that the respondents, 
Dayton, Kiefer, and Giles, were subrogated to and had ail tbe rigbts of the 
Torrlngton National Bank in and to the invoices of goods sbipped to said 
American Knitting Mills Company, and to said warehouse receipts deliyered 
to thein by said Torrington Natioïial Bank upon the layment by them of 
their obligatioiis as indorsers. 

(26) In holding that tbe taking of the invoices and warehouse receipts by 
the respondents, Dayton, Kiefer, and Giles, from the Torrington National 
Bank, upon payment by them to said bank of the amount of said notes iu 
compliance witb their obligations as indorsers of said notes, constituted a 
préférence under the law. 

(27) In granting the prayer of the pétition, and making tbe order directing 
the delivery of said property and the proceeds thereof to tbe trustées, upon 
tbe évidence produced at the hearing upon said pétition. 

(28) The said référée erred in flnding that the invoices of (he aeeount of 
the American Knitting Mills Company held by the Torrington National Bank 
is the property of tbe bankrupt estate, and that the respondents, Dayton, 
Kiefer, and Giles, bave no right, tltle, interest, or claim to it. 

(29) Said référée erred in holding that the warehouse receipts, held by the 
Torrington National Bank, arfd by said bank delivered to the respondents 
after the payment by them of their obligations as indorsers of said notes, and 
after the respondents had taken possession of such warehouse receipts, be- 
long to the trustées, and that the respondents had no right, title, or interest 
therein. 

Wherefore the said William H. Dayton, Bryant S. Kiefer, and John H. 
Giles pray that said order entered herein by the référée on May 10, 1909, 
and tbe findings of said référée witb référence to the matters as herein set 
forth, and ail orders niade by said référée in connection witb said pétition, 
be reviewed by the honorable .ludge of the District Court of the United States 
for the District of Conneeticut, and that the référée herein certify tbe said 
((nestions to the said judge of said court for that purpose, and that tbe réf- 
érée send up witb his said certiiieate ail of the évidence relating tbereto 
taken before him on the trial of said pétition. 

Charles Phelps, for petitioners. 

L. J. Nickerson and W. W. Bierce, for respondents. 

PLATT, District Judge. The bulk of the record staggers one for 
a moment, but after examination it turns out that the issue presented 
is a simple one, which can be easily solved. 

The respondents herein did vi^hat they could to keep the corporation, 
of which they were the soûl and spirit, out of bankruptcy. It went 
there, however, despite their efforts, and they at once filed claims 
against the estate in a sufficient amount to make their wishes potent 
in the sélection of trustées. The creditors elected trustées, and to 
them the bankrupt law seiïds the title to the bankrupt's property. 

L,ong after entering upon their duties the trustées went to the réf- 
érée with the pétition which is the basis of the présent contention, 
[t allèges in substance that a certain portion of the bankrupt estate, 
:onsisting of a large and available open account, moneys on deposit 
which are the proceeds from goods sold out of the warehouse, and 
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goods still remaîning- in the warehouse, was claimed by respondents 
as collatéral security for notes and contracts, giyen and pledged by 
said bankrupt to them for said notes and contracts, and upon such al- 
légations asks the court to détermine whether the title to said property 
was in the estate or in said respondents. 

Said respondents demurred to the pétition, setting up that they were 
adverse claimants, and that because of such fact the title to the prop- 
erty claimed could only be determined in a plenary suit. 

The référée, in his décision upon the demurrer, took the position 
that the court had jurisdiction of the parties and the subject-matter 
for the purpose of ascertaining whether the claim was adverse or not. 
He proceeded to hear the petitioners and respondents in fuU and at 
great length for that purpose, and, having ascertained, after an ex- 
haustive hearing, that the respondents were not adverse claimants, 
retained jurisdiction, and decided that the title to the property was 
in the estate. 

Having made such finding, he proceeded to perform his obvions 
duty, which was to issue the order which the respondents now crit- 
icise, viz., that the property in question should be turned over to the 
trustées. 

My mind is absolutely free from doubt that it was lawful for him 
to make the order. The décisions which warrant his order are set 
forth at length and with intelligent care in his certificate, and it would 
add nothing to say over again what he has said so well. By doing 
so the writer might gain crédit with the unthinking, but he has no 
ambition for that kind of réputation. 

The order is affirmed. 



UNITED STATES v. TOO TOT. 
(District Court, S. D. New York. March 4, 1911.) 

1. Aliens (§ 32*) — Chinesk Déportation Pboceedings— Bueden of Peoop. 

Under Immigration Act May 5, 1892, c. 60, § 3, 27 Stat. 25 (U. S. Comp. 
St. 1901, p. 1320), providlng that any Chlnese person or person of Chlnese 
descent arrested under the provisions of the act shall be adjudged to be 
iinlawfully wlthln the United States, unless such person shall establlsh, 
by affirmative proof, to the satisfaction of the justice, judge, or commls- 
sloner, his lawful rlght to remaln, the burden rests on the défendant In 
Ohinese déportation proceedings to establish his right to remain, notwith- 
standing he has been arrested within the country, and claims to be a 
native born citizen. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
What Chlnese persons are exeluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

2. Aliens (§ 32*) — Déportation Pboceedings— Executive Jueisdiction. 

Since the Issue on which the power to déport aliens dépends may Itself 
be determined by the executive offlcers of the government as an Incident 
to the exercise of the FOYs^er, it is not materlal whether the allen is taken 
at the borders of the country or within it ; the rlght of a citizen to enter 
the country belng entltled to the same protection as his right not to be 
deported. 

[Ed. Note. — ^For other cases, see Aliens, Dec. Dlg. § 32.*] 

*For other cassa see same toplc & § numbëb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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S. Alienb (i 32*)— Chinese Déportation Pboceedings — Citizenship — Evi- 
dence. 

Evidence héld Insufficient to establish that respondent In Chinese dé- 
portation proceedings was entitled to remain in the country as a natural 
born citizen. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. | 32.*] 

Chinese déportation proceedings by the United States against Too 
Toy. From an order of déportation, défendant appeals. Affirmed. 

Thls is an appeal to the District Court from an order of the United States 
Commissioner under section 3 of the act of May 5, 18&2, c. 60, 27 Stat. 25 
(U. S. Comp. St. 1901, p. 1320), ordering the déportation of a Chinese person. 
It is substantially conceded that the défendant is a Chinese person, but his 
position is that he vyas born in the city of San Francisco in the year 1887. 
In support of thls he présents the testimony of himself, his brother, his uncle, 
hls father-in-law, and his flrst cousin. He swears that he was talsen to China 
by his parents when two years old, and lived there until he was 18, when, in 
the year 1905, he came to San Francisco, was admitted, and came from there 
direct to New Yorls, where he went Into hls brother's laundry and worlfed 
untll hls arrest. He says that his admission was upon a certiflcate made out 
for him by his father in China before his father came back to the United 
States, which was in the year 1890, where he stayed untll 1899, and then 
came back in that year to China and died. This certiflcate was takeu from 
him at San Francisco by the inspector who gave him another paper In place 
of it, whlch paper the défendant has lost. It is a fact that at the time in 
question the régulations of the department directed inspectors to take up cer- 
tiflcates of Chinese persons upon thelr entering into the country. 

The defendant's uncle swears that he saw the défendant as an infant in 
San Francisco with his parents, and knew that he was born in the year 1887, 
that the boy was named Too Toy, and that the famlly went to China shortly 
after, where the wltness met them in 1895. At that tlme there were three 
boys lîving with them. The wltness came back to thls country in 1891, and 
did not see the défendant again until he met him in New York seven or elght 
years ago. He remembers attending hls birth célébration in San Francisco 
in 1887. 

The defendant's father-in-law remembers seeing the defendant's mother 
holding him in her arms 24 years ago as an infaut. At that time the de- 
fendant's father ran a Chinese grocery store. When the famlly went to 
China, the wltness directed his wife to give their daughter to the défendant 
in China to marry, whlch she did. He identifies the boy he saw In San Fran- 
cisco as Too Toy, because he had a letter from home to that effect. 

A cousin of the défendant testifies that he came to the United States 26 
years ago; that in 1891 he met the defendant's father, wlio was hls own 
uncle, In New York ; and that It was common talk among their f riends that 
they had a boy, Too Toy, born In San Francisco. Hls uncle died in China in 
the year 1899, but the wltness went to China 11 years ago after his uncle 
died, and there saw Too Toy and his mother. At that time he saw the "na- 
tive" certiflcate, so called, given by the defendant's father to him. He has 
no direct knowledge of the birth of the défendant in the United States. To 
the certiflcate was attached the photograph of a baby. 

The defendant's half -brother testifles that he came to thls country 17 or 18 
years ago ; that he saw his father In America flrst in 1891 ; and that Too 
Toy was then in China, and that the wltness had seen the défendant In China 
in 1890, when he was 3 years old. He never knew the defendant's mother 
who was his father's second wife in thls country, but knew that he had mar- 
ried her hère, and It was common talk in the famlly that the défendant was 
born In San Francisco. His own father had told him so. The défendant 
came to visit him five years ago and has worked with him in hls laundry 
ever since. 

To meet this testimony, the government offered évidence of the inspector 
and an officiai Chinese interpréter, who both testlfled that at the tlme of the 

'For other cases see same topic & | numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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arrest they found the défendant in hig laundry at work, and took lilm aslde 
alone and questioned hlm, havlng flrst informée hlm that what he said would 
be used against hlm. This questioning was done tlirough the interpréter, and 
tlie questions and answers were takeu down by the inspecter at the time in a 
notebook, wbicb was put in évidence. The xipshot of the defendant's answers 
was that he was 23 years old ; had been in this country about 5 years, where 
he came from Canada without having any paper; that he had been born in 
China, that his father had been in the United States, but had gone back, and 
hls mother had never been hère ; that he had but one brother who worked in 
the laundry with hlm ; that he had no papers entltling hlm to remain in the 
United States. 

ïhe government has also offered lu évidence testimony of the brother him- 
self taken under the same clrcumstances and at the sanie time, in whicli he 
stated that the défendant had been born in a small town in New York state 
whose name he did not know ; that he had been born before the wltness 
came to the United States ; that the défendant had gone back to China two 
years after the witness got to this country, but had corne back flve years ago 
in what way he did not know. The government inspector swore that he knew 
some Chlnese, and had understood when the interpréter asked the défendant 
whether he was born in China and the défendant when he said that lie was 
not. The interpréter, who spoke the same dlalect as the défendant, sw^ore 
that the question which the inspector reported as "Where were you born?" 
was. In fact, no différent from "Where did you corne from?" 

Testimony was given by white persons to the effect that the défendant had 
been in this country for some years and was a person of good moral charac- 
ter. One of thèse wltnesses was sworn before the district judge, af ter the 
certlflcate of committal of the eommlssloner. 

Roger H. Clarke, for United States. 
Max J. Kôhler, for défendant. 

H AND, District Judge (after stating the facts as above). I shall 
assume that under Liu Hop Fong v. U. S., 209 U. S. 453, 28 Sup. 
Ct. 576, 52 L. Ed. 888, the new trial granted upon appeal in thèse cases 
requires a complète examination de novo without regard to the com- 
missioner's findings, and I shall treat the case in that way, without 
deciding whether the défendant has a right to that or not. On the 
other hand, I shall likewise assume that section 3 of the act of 1892, 
27 Stat. 25, applies, and that the burden rests upon the défendant in 
spite of the fact that the issue is citizenship, and that he has been 
arrested in the country. It is quite true that in Moy Suey, 147 Fed. 
697, 78 C. C. A. 85, a distinction is taken between a Chinese person 
entering the United States and so covered by United States v. Ju 
Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040, and a Chinese 
person who has got in and is arrested hère, but, that décision not 
being binding upon me, I cannot follow it. The doctrine of Ju Toy 
V. U. S., supra, which that case held had been implicitly affirmed in 
several previous cases, was this : The United States has the power to 
détermine through the executive department the very issue of fact 
upon which its power of exclusion dépends, and it is not enough to 
give jurisdiction to a court that that issue involves citizenship — a fact, 
which, if proved, would remove the applicant from the opération of 
the power. Now, if the issue on which the power dépends may itself 
be determined by executive officers, as an incident to the exercise of 
the power itself, it can be of no conséquence whether the alleged alien 
be at the borders of the country or within it. A citizen is as mucb 
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protected in his right to enter the country as in his right not to be 
deported, while he is hère.' Indeed, that was expressly assumed in 
U. S. V. Ju Toy, 198 U. S. at page 263, 35 Sup, Gt. G44, 49 h. Ed. 
1040. The point in that case was whether one who might be a citizen 
couldhave that right taken from him by executive hearing, ând the 
décision admitted and accepted that possibihty. Even if it be con- 
ceded that there is greater likeHhood of that possibihty's occurring in 
the case of persons arrësted within the country, the power does not 
dépend upon the unhkelihood of its depriving a citizen of his constitu- 
tional rights. It exists, because it is a necessary incident to an un- 
questioned constitutional power, to the exercise of which it is a rea- 
sonable àdjective régulation. In Moy Suey v. U. S., supra, the court 
says that a citizen who has never gone out of the country may nat be 
banished without judicial décision. This, it seems to me, involves two 
difficulties : First, it begs the question by assuming that the applicant 
had in fact alwavs been within the country which after U. S- v. Wong 
Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890, would involye 
his citizenship; and, second, it assumes that a citizen's rights are dif- 
férent after he leaves the country from what they are while in it, 
which, as I hâve already said, is not, the law. A citizen, like any one 
else, must submit to that détermination, if it be a reasonable adjunct 
to an admitted national power. Therefore I affirm the holding of the 
commissioner that the défendant must affirmatively show that he was 
born within the United States. 

I am certainly not satisfied by the évidence. Ail the witnesses are 
nearly connected with the défendant, and hâve a natural bias in his 
favor. This in itself might not be enough to justify me in disregard- 
ing it, were, it not for the contradictory statements made by the de- 
fendant himself and his brother. Unless thèse are to be discredited, 
they are conclusive. I do not think I ought to disregard the testimony 
of the inspecter, who was présent at the time and whose contempo- 
raneous notes are an undoubted record of what the défendant and his 
brother said, provided the inspecter himself and his interpréter be 
not perjured. Allowing that his position may hâve given him some 
interest in securing convictions, it would attribute to him a singular 
baseness to assume that he had put down at the time what he knew 
to be false. Of course, the interpréter might similarly hâve misstated 
the answers, but the motive is nothing like so powerful as that of 
ail the defendant's witnesses. I do not think that such an admission 
should be discredited. It is taken at once without préparation, and is 
the most likely expression of the truth. If the government were called 
on to make a case, the resuit would be doubtful, but I am distihctly 
proceeding upon the theory that it is not, and that the défendant has 
the burden. 

I agrée with the finding of the commissioner that the proof is not 
satisfactory of the defendant's birth in this country, and the order of 
déportation is therefore affirmed. 
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EECKLING V. McKINSTRÏ. 

(Circuit Court, D. South Carollna. February 4, 1911.) 

Removal of Causes (§ 26*) — Résidence— Place. 

As affectlng a fédéral court's jurlsdictlon, défendant Is a résident of a 
State wliere he has lived for more tlian a year under an expressed In- 
tention to make his home there, where he has engaged In business, leased 
business property, bought a home, joined a chamber of commerce, and 
paid poli tax, though lils affldavit resisting remand of the cause states 
that he "is not determined to make this his home, or to become a citizen 
of this State, but is seriously considering the advisabillty of movlng back 
to his home in" another state. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 61; 
Dec. Dlg. § 26.*] 

Action by W. A. Reckling against G.' P. McKinstry. On motion to 
remand. Case remanded. 

Frank G. Tompkins and John J. McMahan, for plaintiff. 
De Pass & De Pass, for défendant. 

BRAWL,EY, District Judge. This is a motion to remand the case 
above stated to the state court. It is a suit commenced November 5, 
1910, in the court of common pleas for Richland county, growing out 
of a contract for the sale by the plaintifï to the défendant of a photo- 
graph business in the city of Columbia. 

From the affidavits submitted it appears that McKinstry came to 
Columbia in the summer of 1909, and in the autumn negotiated with 
Reckling for the purchase of his photograph business, which had been 
long established in that city ; that he then represented to plaintiiï that 
he had corne to Columbia to make that city his home. The negotia- 
tions culminated in a contract early in October, from which it appears 
that he purchased the plaintifif's business. It further appears that he 
obtained a lease for three years on the premises wherein the business 
was conducted ; that he bought a home there in January, 1910, where 
he has since resided ; that he joined the Chamber of Conimerce of that 
city January 1, 1910, and in the spring of the same year returned him- 
self as a taxable poil. In his affidavit resisting the motion to remand, 
McKinstry swears that^he is a citizen of the townof Manchester, in 
the state of Connecticût, where he has resided for many years, and 
that he has paid poil tax there and is a registered voter; that he has 
never changed his citizenship, or determined to do so ; that because 
of the severe winter he decided to try to live in the South because of 
the milder climate, and says : 

"Whlle it Is true déponent has bought a house in the city of Columbia, and 
is couducting a studio business known as the McKinstry Studio In the city of 
Columbia, yet, notwlthstandlng, this déponent is not determined to make this 
hia permanent home, or to become à citizen of this state, but, to the contrary, 
déponent and his mother, who lives with hlm, are seriously considering thé 
advisabillty of movlng back to bis home In the town of Manchester, Conn." 

In explanation of his payment of the poil tax in Richland county, 
he says that he has no recollection of the auditor having asked him if 

*For otlier cases see same toplc & § numbbb (n Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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he was liable for payment of the poil tax, and did not realize when 
he signed his return that he was returning himself liable for a poil tax. 
It f urther appears that he has been in Columbia continuously since the 
autumn of 1909. In the affidavit submitted for the purpose of removal 
McKinstry says: 

"Your rtetltioner, G. P. McKinstry, was at the tlme of the commencement 
of thls suit, and still is, a citizen of the state of Connecticut, and of no other 
State, residing in the city of South Manchester in said state, and now tem- 
porarily residing in the city of Columbia, S. C." 

The removal act (Act March 3, 1875, c. 137, § 3, 18 Stat. 470 [U. 
S. Comp. St. 1901, p. 509]) provides that any suit of a civil nature of 
the character therein described "may be removed into the Circuit Court 
of the United States for the proper district, by the défendant or de- 
fendants therein being nonresidents of that state." It was decided in 
Parker v. Overman, 18 How. 141, 15 h. Ed. 318, that "citizenship" 
and "résidence" are not synonymous terms, and, inasmuch as the re- 
moval âcts provide for the removal by nonresidents, the question to be 
decided is not whether McKinstry is a citizen of Connecticut, but 
whether he is a résident of this statê. 

Worcester defines "résidence" thus : 

"Dwelling, having abode In any place, livlng, Inhabiting, ablding, residing." 

The Century Dictionary thus defines "résident" : 

"One who has a résidence; in the légal sensé a résidence Is deflned as a 
place where a man's habitation Is flxed, wlthout a présent purpose of remov- 
iBg therefrom." 

Burrill's Law Dictionary defines a "résident" as : 

"One who has a seat or settlement In a place, one who dwells, abldes, or 
lives in a place ; Inhabitant, one who résides or dwells In a place for some 
time." 

In Town of New Haven v. Town of Middlebury, 63 Vt. 399, 21 Atl. 
608, the court says: 

"The Word 'résident' is the opposite of the word 'transient* The former 
deseribes the person at rest in a town, whlle the latter describes him in his 
passage through or across it." 

In Gardner v. Meeker, 169 111. 40, 48 N. E. 307, a nonresident is 
described as "one who does not réside in or is not a résident of a par- 
ticular place." In Morgan v. Nunes, 54 Miss. 308, the court, in con- 
struing a statute providing for the issuance of a writ of attachment 
against a nonresident of the state, says : 

"To constltute one a nonresident within the meaning of the law, It is not 
necessary that he should hâve abandoned his domicile, but one may hâve a 
résidence In one place and a domicile In another." 

In Fales v. Chicago, etc., Ry. Co. (C. C.) 32 Fed. 678, Judge Brown 
says : 

"It is well established that 'citizenship' and 'résidence' are not synonymous 
terms when used in connection wlth- the question of jurlsdictlon ; in other 
words, a person may be a citizen of one state and yet acqulre a résidence in 
another. It is also said that the statute recognlzes a distinction between 
citizenship and residency in a given case. Whlle the citizenship of the par- 



84i 185 FEDERAL REPORTES ' 

tles may be diverse, the défendant may be In fact a résident, though not a 
citizen of the state, and that thereby the rlght of removal may be defeated." 

In The Pénélope, Fed. Cas. No. 16,034, Judge Peters, qûoting from 
his opinion in Hylton v. Brown, Fed. Cas. No. 6,981, says : 

"The f ollowing bas always been my définition of the Word 'résident' or 
••Inhabltant,' which in my view mean the same thing. An inhabltant or 
résident is a person coming Into a place wlth intention to establlsh his dom- 
icile or permanent résidence and in conséquence résides. IJnder thls intent, 
be takes a house or lodglngs as one flxed an^ stationary, and opens a store, 
or takes any step preparatory to business or in exécution of this settled in- 
tention. The tlme is not so essentlal as the intention executed by maklng 
or beginnlng the actual establishment, though it is abandoned in a shorter 
or longer perlod. The mère transitory coming for a spécial purpose, a mère 
transient vlslt, does not fall within the légal meaning of the word 'résident.' 
He must hâve the Intent of staylng or abidlng for permanent purpose, and 
begln It, though he does not continue to prosecute It. On the meaning, If 
doubt exlsts In common Interprétation, we must be governed by the légal 
définition." " , , , ,, . .^i^i , . , , .^ 

Hère we hâve a man coming into the state expressing the intention 
of making his home hère. He purchases a business of a character 
which for its development requires a résidence more or less .prolonged. 
He takes a lease on the premises wherein the business is located for 
a three-year term. He purchases a home, and has been continuously 
residing in it for more than a year. He joins the Chamber of Com- 
merce, whose main object is the development of the town in which he 
lives, and pays the poil tax, which is only demanded of résidents. By 
ail thé définitions he must be considered a résident of Columbia. While 
he says in his affidavit in resisting this motion that he "is not deter- 
mined to make this his home, or to become a citizen of this state, but 
is seriously considering the advisability of moving back to his home in 
Connecticut," there is nothing in his affidavit and nothing appears else- 
where in the papers submitted to show that he is a nonresident within 
the meaning of the removal act. 

It is therefore ordered that the case be remanded to the court of 
common pleas for the county of Richland, 



In reTRACY et al. 

(District Court, S. D. New York. February 3, 1911.); 

No. 12,375.. 

I. Bankruptct (§ 140*) — Passino Title— Patment. 

On the morning of the bankrupts' failure, a bank sent certain sécurl- 
tles to them for examlnatlon, the bankrupts to send certifled checks that 
day in payment, if satisfled therewith. The bankrupts in the afternoon 
sent uncertifled checks v/ith a written direction to the bank to certify. 
The checks were delivered shortly before the close of banking hours, 
were not rétumed to the bankrupts that day, and on the next were pre- 
sented at the drawee bank, and certification requested and refused; when 
they were tendered back to the bankrupts and. the securities demanded. 
Held, that title to the securities dld not pass, and that the bank was en- 
titled to reclaim the same from tfie bankrupts' trustée. 

[Ed. Note.-^For other cases, see Bankruptcy, Dec. Dlg. § 140.*] " < 

•For otb«r caseï se« same topic & S nvmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 
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2. Pledges (§ 6*)— RiGiiTS of Pledgee. 

The bankrupts, on the day they received the seeurlties from the bank 
having pledged a part of the sanie while having possession and apparent 
title, the pledgee acquired a valid lien as against the bank. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. § 16 ; Dec. Dig. § 
6.*] '. 

3. Bankruptcy (§ 345*) — Claims— Pbiomty. 

Where the bankrupts' pledge of certain seeurlties belonging to S. and 
K. was a pure conversion, whlle a pledge of seeurlties belonging to Li., 
who was dealing with the bankrupts on margln, was within the broker's 
Implied authority, the clalm of S. and K. was entitled to prlorlty of pay- 
ment over that of L. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 531; Dec. 
Dig. § 345.*] 

4. BANKEUPTCY (§ 140*)— RECLAMATION OF PbOPERTY. 

Wbere a customer, on the morning of the failure of the bankrupts, 
paîd to them $150 as a margin for the purchase of certain stock which 
the bankrupts thereupon ordered, but bankruptcy intervened before its 
dellvery, the contract was avoided, and the customer was entitled to a 
return of the inoney. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*] 

In the matter of bankruptcy proceedings of William W. Tracy and 
others and the firm of Tracy & Co. Proceedings by certain créditons 
to reclaim property. On exceptions to the report of a spécial master. 
Confirmed in part. 

See, also, 177 Fed. 533. 

Hays, Hershfield & Wolf (Edwin D. Hays, of counsel), for trustée. 

Shearman & Sterling (John A. Garver and Cari A. Mead, of coun- 
sel), for National City Bank. 

Zabriskie, Murray, Sage & Kerr (George Zabriskie, of counsel), 
for Merchants' National Bank. 

Einstein, Townsend & Guiterman (M. S. Guiterman, of counsel), 
for Nellie K. Skerry. 

Louis M. Cohen, for Frédéric Kropp. 

Robert P. Levis, for Henry I. Gilbert. 

Wheeler, Silber & Isaacs (Lewis M. Isaacs, of counsel), for George 
IL Heafford. 

Rosendale & Dodd, for Jamison Bros. & Co. 

Lehmaier & Pellet, for Lawrence Wells. 

John J. Cushing, for Frances P. Hanzel. 

W. Jay Ennisson, for Isaac Pargman. 

Moss & Peiner, for Emilie B. Grig.sby. 

David Paine, for Harriet A. Stoll. 

Frank E. Loughran, for Carra F. Seaman. 

HOLT, District Judge. I concur in the conclusions of the spécial 
master in respect to ail the claims passed upon with the following 
exceptions : 

1. Claim of the National City Bank. 

The seeurlties sent by the National City Bank to Tracy & Co. on 
the morning of the failure were left with Tracy & Co. simply to af- 

»Por other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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ford them a reasonable time to examine the securltîes and ascertaîn 
whether they were in such a condition as to constitute a good deliv- 
ery. No title passed by such a delivery. Tracy & Ce. were to send 
certified checks in payment that day, if satisfied with the securities. 
That afternoon they sent uncertified checks on the Merchants' Bank, 
with a written direction to the bank to certify. Thèse checks were 
apparently dehvered shortly before the close of banking hours. They 
were not returned to Tracy & Co. that day. The next morning they 
were presented at the Merchants' Bank, and a certification requested, 
which was refused. Thereupon they were tendered back to Tracy & 
Co., and the securities demanded. Tracy & Co., the day before, had 
pledged the securities with the Royal Bank of Canada. The spécial 
master held that under this statè of facts the title had passed. The 
claim is, as I understand it, that the National City Bank, as soon as 
it received the uncertified checks, should hâve refused to receive them, 
and demanded back the securities, and that, by holding the uncertified 
checks until the next morning, it waived payment in certified checks 
and accepted payment in uncertified checks. Undoubtedly, the City 
Bank was obliged to act promptly; but I think it acted promptly 
enough. The resuit was that Tracy & Co. never had any title to the 
securities. Having possession, and apparent title, they could pledge 
them with the Royal Bank of Canada, but there was nothing in that 
transaction which transferred title. They did not sell the securities. 
They pledged them. The Royal Bank of Canada held simply a valid 
lien on them. The Royal Bank had the power to sell them in order 
to foreclose its lien. The bank sold one of the securities, the stock 
of the North Butte Mining Company, which with other securities 
satisfied its lien, and returned to the trustée two of the securities, a 
certificate for 100 shares of the Adventure Consolidated Copper Com- 
pany and a certificate for 20 shares of the American Locomotive Com- 
pany! That stock, having been returned to the trustée, stands, in my 
opinion, in just the same position as though it had never left the pos- 
session of Tracy & Co., and I think the City Bank is entitled to re- 
cov.er it.. The stock of the North Butte Mining Company was sold 
by the Royal Bank of Canada. There is no sufficient évidence, in my 
opinion, to identify the proceeds. If the claim be admitted that *he 
proceeds were attempted to be deposited in the Merchants' National 
Bank, the proof shows that the check for $21,014.37 was not cred- 
ited in the account, and that that account in fact was overdrawn. I 
think therefore that the City Bank cannot recover in respect to that 
stock. . 

2. Claims of Skerry, Kampf, and Lester. 

I think that the claimants Skerry and Kampf are entitled to priority 
over Lester. The pledge of the securities of Skerry and Kampf was 
a pure conversion, while Lester was dealing on a margin, and the 
pledge of his securities was within the implied authority of the bro- 
kers. Instead, therefore, of the claims of Skerry, Kampf, and Lester 
ranking equally, I think that those of Skerry and Kampf should be 
paid first, and that then Lester's claim should corne against the res- 
idue. 
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3. Claim of Frédéric Kropp. 

I think that Kropp's claim to the return of $150 is good. He paid 
that money in as margin on the morning of the f ailure, for the pur- 
chase of certain stock. The stock was ordered; but the bankruptcy 
occurred before its delivery, and therefore the contract was avoided 
by the bankruptcy. I think, under such circumstances, the $150 was 
held in trust, and should be returned. 

4. Claim of William D. Marbourg. 

The trustée claims that a mistake has been made in référence to the 
claim of Marbourg, by which he has been directed to return certain 
stock which he has not got. If the attorneys for Marbourg and the 
trustée cannot agrée on the facts, that claim will be sent back to the 
spécial master to détermine that question. 

In ail other respects, the spécial master's report is confirmed. 



BACHRACH v. JEWISH FOSTER HOME. 

(Circuit Court, E. D. Pennsylvanla. March 17, 1911.) 

No. 619. 

1. AsTLUMs (§ 5*) — Inmates— Peopertt Rights— Natube of Relation. 

In June, 1870, plaintiff, being a ward of défendant Home then nine 
years of âge, was apprenticed to S., and in June, 1874, plaintiff, by the 
Home, as her next friend, obtained as the proeeeds of the compromise of 
an action agalnst S. for trespass vl et armis the obligations of S. for $2,- 
500 ; the Home executing a written instrument, a,cknowledging receipt of 
the secured obligations, and reciting that the amount thereof was received 
by the Home, the income to go toward the support of plaintiff for life, 
and if she should die leaving lawful chlld or children, or thelr Issue, 
the principal was to be given at her death to such lawful child or children, 
or their issue, and if she should die without lawful chlld or children, 
or their issue, then the amount should be held by the Home absolutely 
for its own use. Plaintiff did not consent to the exécution of thls paper, 
but remained passive, recelving from the Home semlannually the income 
on the whole principal, which It coUected as the proeeeds of the obllga 
tions of S. Held, that the writing was ex parte, that the Home was 
plaintiff's agent, and that on plaintiffi's becoming of âge she was entltled 
to recover the principal for her sole use. 

[Ed. Note. — For other cases, see Asylums, Dec. Dig. § 5.*] 

2. BQUITT (§ 71*) — LACHES. 

Where there was no basls for an équitable estoppel agalnst plalntlff's 
right to recover money held for her by défendant Home, she was not bar- 
red by lâches from maintalning a suit to recover the fund. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 204r-211; Dec. 
Dig. § 71.*] 

3. Adverse Possession (§ 60*) — ^Accbual — ^Possession Becomin0 Adverse. 

Where défendant admltted it held a fund for plaintiff, payable to her 
lawful child or children, or their issue, at her death, and only in default 
of such issue was it to belong to défendant, there could be no adverse 
possession until after plaintiff died without issue. 

[Ed. Note.— For other cases, see Adverse Possession, Cent. Dig. §§ 282- 
314 ; Dec. Dig. § 60.*] 

*For oUier cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Limitation of Actions (§ 157*) — Patmenis. 

Limitations did net run against defendant's obligation to pay money 
held for plalntiff wblle défendant made semlannual payments of interest. 

[Ed. Note. — For other cases, see Limitation of Actions,' Cent. Dlg. §| 
631-636 ; Dec. Dig. § 157.*] 

Action by Emma Bachrach against the Jewish Foster Home. Judg- 
meiit for plaintiff. 

William S. Evans, for plaintiff. 
Clinton O. Mayer, for défendant. 

J. B. McPHERSON, District Judge. This proceeding îs open to 
criticism in some formai respects ; but as the dispute is real, and the 
parties evidently intend that the décision of the Circuit Court shall be 
final (Com. v. Callahan, 153 Pa. 635, 25 Atl. 1000), the irregularity 
will be overlooked. Their agreement may be further condensed into 
the following statement: The Jewish Foster Home was incorporated 
in 1855 for the purpose of instructing and caring for orphans or chil- 
dren of indigent Israélites. In 1866 it was empowered to act as guard- 
ian for the children placed under its care and management, and to 
bind them out as apprentices. In June, 1870, the plaintiff (then 9 years 
old and named Emma Meyèrs) was under its guardianship, and was 
apprenticed to Henry Silverman. He did not carry out the conditions 
of the indenture, and in June, 1874, the plaintiff, by the Home as 
her next friend, issued a summons in trespass vi et armis against him 
and another person in one of the Philadelphia courts. The case was 
soon afterwards compromised for $2,500, ^nd on June 19th the Home 
executed the following paper : 

"We hâve this day received from Henry Silverman two notes, each dated 
this day-^one for $1,250, at slxty days, to the order of Théodore Wyle and 
Marcus Heilbron, and by them indorsed; the other for the same amount, to 
Henry Silrerman's own order, and by hlm Indorsed, at four months, and 
this last note aceompanied with certificate and power of trausfer for tweiity- 
fonr sharés of Pennsylvania R. R. Company's stock, as collatéral seeurity 
for its pay ment. Upon payment at maturity, or beforé, of the said two 
notes, the sald collatéral Is to be surrendered, and the above suit discontinued 
of record, and ail elaims of the JewiSh Foster Home Society against de- 
fendants -will be satisfled, and the indentures between the said Society aud 
Henry Silverman will be canceled. Thé sald amount of two notes, being 
$2,500, to be received by the said Jewifeh Foster Home, and the income giveu 
towards the support of Emma Meyers, during her life. If she should die, 
leaving lawful child or children, or their issue, the principal is to be given, 
at her death, to such lawful child or children, or their issue.. If she should 
die without lawful child or children, pr their issue, then the sald amount 
is to be held by the sald Foster Home absolutely, for the tises of said Home. 

"Philadelphia, June 19, 1874. 

"The Jewish Foster Home Society of Philadelphia, 

"By Edward H. Wyle, 
"I. Binswanger." 

On October 20, 1874, the suit was discontinued: Henry Silverman 
paid the $3,500. The Home invested the money, and. bas paid the in- 
terest semiannually to the plaintiff until the présent day. The plain- 
tiff came of âge in 1882, and in 1887 (to use the language of the case 
stated) "a paper in writing was issued by the défendant to plain- 
tiff"— being the paper just quoted. In January, 1910, she "made a de- 

•For otBer Cases see same topic & 5 numbbe in Dec. & Am. Digs. 1907 to date, & Kep'r ladexes- 
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mand in writing on défendant to account for or to pay over to her the 
above-mehtioned principal sum of mortéy.'but the défendant refused so 
todo." , 

Under the terms of the submission the action may stand either as a 
bill for an account or a suit at law for thé money ; and I shall regard it 
— what in substance it is, and the parties hâve treated it — as a pro- 
ceeding for a money judgment or decree. It rests on the proposition 
that the Home has possession of money belonging to the plaintiff which 
it déclinés to surrender. There is no doubt that in 1874 the money 
was.the plaintifï's. She was the actor in the suit. The cause of action, 
whatever it: may precisely hâve been, was a tort of some kind affecting 
her person, and the money paid in compromise was necessarily her 
own. This is too plain to need argument. How, then, did the money 
corne to be impressed with a trust that is now averred to eut down her 
absolute ownership of the fund to a life interest, and to give the Home 
a contingent interest in remainder? She signed no paper having this 
objëct, and there is no direct évidence that she made any verbal agrée-; 
ment. The writing of June 19, 1874, standing alone, does not bind 
her. It is the ex parte déclaration of the Home itself, and can hâve 
no eflfect, unless the inf erence ought to be drawn that she agreed to it. 
The ex parte character of the writing is conceded, and it only remains 
to look for the.ground upon which such an inf erence must rest. No 
ground exists, unless it be found in the fact that she has allowed the 
Home to fetain possession of the money since 1887. So far as ap- 
pears, however, this fact does not warrant the inference. The case 
stated contains no agreement that she ever assented to the terms of the 
trust. Nothing appears, except that she has simply been silent. If 
there had been a duty to speak, her silence might be éloquent ; but I can 
see no such dutyT The time to speak has not yet come. The Home has 
not been misled. It has done nothing in reliance on her silence that 
gives it any équitable claim on her conscience. It'is now just what it 
was in 1887, namely, the custodian of her money — a careful and at- 
tentive custodian, no doubt, but certainly not the holder of the fund 
under any claim of adverse possession, and not yet a claimant under 
its supposed contingent interest. There is, therefore, no room to ap- 
ply the doctrine of lâches, for this rests upon équitable estoppel; nor 
the doctrine of adverse possession, for there can be no such possession 
until the plaintiff dies without issue; nor the statute of limitations — 
even if this were set up by the Home — for the semiannual payments of 
interest would be a complète reply. 

In short, I can discover no ground upon which the Home can suc- 
cessf ully stand. The money was originally hers, she never agreed to 
impress it with a trust, and the Home has merely been holding it ail 
thèse years as a faithful agent. It is now called upon to account for 
and pay over the principal, and in my opinion it has no adéquate reply 
to such a demand. 

But no formai account is necessary. Interest is conceded to hâve 
been paid regularly, and the only, duty that remains is the payment of 
the principal. It is therefore ordered that judgrnent be entered in 
favor of the plaintifï for the sum of $2,500. 
185 F.— 54 
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WERTHBIMBB et ftl. v. BATCHBLLBE IMPORTING CO. 
(arcult Court, S. D. New York. April 7, 1911.) 

1. Tbade-Mabes and TbadEtNames (S 9*) — "Java." 

The Word "Java," thôugli geographical, hàving acqulred a secondary 
meanlng by Its use In connection wlth face powders, was entltled to pro- 
tection as used in the phrase "Poudre de Riz de Java," Indicating a varl- 
ety of perfumed face powder. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 13 ; Dec. Dig. § 9.*] 

2. Teade-Mabks and Teadb-Names (§ 9*) — Désignation of Article— Oon- 

SIBUCTION— InTENT. 

The phrase "Poudre de Riz de Java," used by complalnant to Indlcate 
a varlety of perfumed face powder, dld not Import a statement that the 
rice used In the powder was grown In Java. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 9.*] 

3. Teade-Marks and Tbade-Names (§ 95*) — Infeingement— Simui^tion— In- 

junction. 

Complainant compounded and sold a perfumed face powder under the 
phrase "Poudre de Riz de Java," and défendant advertised and sold a 
simllar powder in a similar package under a label "Javarice Powder," and 
also used the words "Poudre de Riz de Java" on packages and in adver- 
tisements. Held, that complalnant was entltled to a prellminary injunc- 
tlon agalnst the use of the name "Poudre de Riz de Java," but that such 
Injunctlon would not prevent défendant from calling its product "Rice 
Powder" or "Poudre de Riz," nor from adding to the name a statement 
that its product contained powder made from rice grown on the island of 
Java, provlded such statement was accurate and so arranged typograph- 
ically that the word "Java" was not given such a degree of promlnence 
as would be calculated to cause confusion between the packages of com- 
plainant and défendant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. I 108 ; Dec. Dig. § 95.»] 

In Equity. Bill by Ernest Wertheimer and another against the 
Batcheller Importing Company. On motion for preliminary injunc- 
tion. Granted. 

Briesen & Knauth, for complainants. 
Chas. C. Gill, for défendant. 

LACOMBE, Circuit Judge. Although the word "Java" îs à geo- 
graphical name, the évidence shows that for very many years it has, 
when used in connection with the words "Poudre de Riz," acquired a 
secondary meaning as indicating a variety of perfumed face powder 
compounded and sold by complainant. The phrase "Poudre de Riz 
de Java" is apparently no more a statement that the fice used in it was 
grown on the island of Java than the use of the phrase "Eau de Col- 
ogne" imports that the liquid perfume thus designated was made at 
Kôln am Rhein. The court is not persuaded to believe that défend- 
ant labeled its product "Javarice Powder" on any theory that powder 
of rice grown on that island would commend itself to purchasers as pe- 
culiarly adapted for use as â face powder. It chose that title because 
the purchasing public, or a large part of it, would suppose it was buy- 

*For other cases aee same topic & g numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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ing the same article it had bought for many years, and which it evi- 
dently approved of, as large sales testify. For the same reason défend- 
ant adopted a style of package, which manifestly, despite ditferences, 
exhibits sufficient resemblances to complainants' well-known package 
to induce a belief that it is the same. 

Complainants may take an order for preliminary injunction against 
the use of the name "Poudre de Riz de Java" on packages or in ad- 
vertisements. But such injunction shall not be so construed as to pre- 
vent défendant from calling its product "Rice Powder" or "Poudre de 
Riz" (which seems to hâve become a generic name for face powders), 
nor to prevent défendant from adding to the name the statement that 
their product contains powder made from rice which was grown in 
the island of Java, provided such statement is accurate and is so ar- 
ranged typographically in relation to the rest of the label that the 
word "Java" be not given a degree of prominence which would be 
calculated to cause confusion between the packages of complainants 
and défendant. 

It is difficult to indicate what précise changes should be made in 
the packages which now resemble complainants' so closely as to be like- 
ly to confuse the purchasing consumer. Many things, size, shape, 
color, type, décoration, etc., combine to make up any distinctive pack- 
age. Ail need not be altered. Sometimes a change in a single re- 
spect if/ill be sufficient sharply to indicate a différence. There is rare- 
ly any difficulty, none is apparent herè, about devising a package for 
nèw goods which will be attractive and distinctive of the new goods, 
and yet in no way likely to mislead. The real difficulty is that in most 
cases the designer is solicitons not to mark his goods so that their 
packages shall be unlike ail others, but to get away from some earlier 
package which is well and favorably known only just so far as the 
court will make him go. AU that can be donc now is to enjoin the 
présent form of package, whether the side covering be green or blue. 
When some other and différent form of package is brought to the 
court's attention, it can be considered on its merits, or its demerits, as 
the case may be. 

Opération of the injunction will be suspended for 30 days after 
service to give défendant opportunity to change the labels. 



In re HURLET. 
(District Court, D. Massachusetts. Aprll 20, 1910.) 
. No. 15,6T0. 

1. Bankhttptct (§ 151*) — Tetjstees— TiTUE— Time of Taking. 

A trustée In bankruptcy, on having been appolnted and qualified, ac- 
quires the rlght to possession of the bankrupt's property as of the date 
of adjudication, as provided by Bankr. Act July 1, 1898, c. 541, § 70a, 30 
Stat. 565 (U. S. Comp. St. 1901, p. 3451), so that the trustée takes the 
property in the same pllght and condition that the bankrupt himself held 
It on the date of adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 151.*] 

*For otiier cases see same tpplc & i kumbeb lu Dec. & Am. Ciss. 1907 to date, & Rep'r Indexes 
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2. BANKRtrPTCÎ (§ 188*)— ClIATTEL MOBIGAGEfe— POSSESSION. : 

Wliere a ch^ttel mortgage given by^ a bankrupt covers after-acquîred 
property, and the mortgagee takes possession before the mortgagor is 
sidjudlcated a bankrupt, the mortgagee is entitled to hold the af ter-ac- 
qulred property both as against the bankrupt and his trustée under the 
law of Massachusetts. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 188.*] 

3. Bankbuptcy (§ 188*) — Chattel Mobtqaoe— Afteb-Acqùired Peopehtt— 

Validity— Local Law— "Pakjt." 

Where a chattel mortgage covering after-aequired property was invalid 
as to such property under the Local law exeept between the parties, the 
mortgagor's trustée in bankruptcy could not be regarded as takiug the 
place of the mortgagor in such a sensé as to becomé a "party" to the 
mortgage, and hence, the mortgagee not having taken possession of the 
property prior to the mortgagor's adjudication as a bankrupt, the trus- 
tée, though taking the property in the same plight and condition in which 
the bankrupt held it at the tlme of adjudication, did ûot take subject 
to any lien or equity in f avor of the mortgagee as against such af ter- 
acquired property, it belng property which mlght hâve been levled on 
and sold under judicial proceedlngs against the bankrupt at that time, 
as provided by Bankr. Act July 1, 1898, c. 5-11, § 70a, 30 Stat. 565 (U. S. 
Comp. St. 1901, p. 3451). 

[Ed. Note. — For other cases, see Banicruptcj-, Dec. Dig. § 188.* 
For other définitions, see Words and Phrases, vol. 6> pp. 5202-5213 ; 
vol. 8, p. 7747.] 

In the matter of bankruptcy proceedings against William Hurley. 
On pétition to review a referee's ru}ing that the trustée was entitled 
to certain property described in a pétition brought by him to recover 
the same, and directing Louisa A. Marsh in possession to deliver the 
property to the trustée. Affirmed. 

James E. Cotter, for Louisa A. Marsh. 
Comins & Phillips, for trustée. 

DODGE, District Judge. Louisa A. Marsh, who opposes the trus- 
tee's pétition, held two mortgages uoon the bankrupt's stock in trade 
and fixtures, the first dated April 10, 1903, thé second dated Septem- 
ber 27, 1909. Each mortgage purported to cover qot only the bank- 
rupt's présent, but also his af ter-acquired, stock in trade and fixtures. 
On January 20, 1910, adjudication was ordered in this case upon the 
bankrupt's voluntary pétition that day filed. 

On January 24, 1910, four days after the bankruptcy, the mortgagee 
took possession for the first time of the property mortgaged, includ- 
ing that belonging to the bankrupt when the .mortgages were given, 
and also that acquired by him afterward. Thère is no attempt to in- 
validate either mortgage as preferéntial or as fraudulent, and, exeept 
for the bankruptcy, the mortgagee's right to take possession is undis- 
puted. The only question in dispute is as to her right to hold the 
after-acquired property against the trustée. 

[1] The trustée was not appointed and qtialified until Eebruary 
23, 1910. Having been so appointed and qualified, he took possession 
of the bankrupt's property under section 70a of the bankruptcy act, 
as of the date whereon adjudication was ordered, which date in this 

♦For other casea Bee same toplc £ § numebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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case is the same as tllat whereon the pétition was filed. The bank- 
rupt's property, therefore, passed to the trustée as it stood on Janu- 
ary 20, 1910, four days before this mortgagee took possession. The 
trustée took it "in the same pHght and condition that the bankrupt 
himself held it" on January 20, 1910, "and subject to ail the equities 
impressed on it in the hands of the bankrupt." Thompson v. Fair- 
banks, 196 U. S. 516, 526, 25 Sup. Ct. 306, 310 (49 L. Ed. 577); 
York Co. V. Cassell, 201 U. S. 344, ,352, 26 Sup. Ct. 481, 50 L. Ed. 
782. The mortgagee contends that since the bankrupt himself held 
it on January 20, 1910, subject to her right to take possession of it, 
it passed to the trustée in the same plight and condition, and her right 
to acquire possession and hold it against the trustée was not terminat- 
ed by the commencement of the bankruptcy proceedirigs, but continued 
until the trustée was appointed and qualified. 

[2] If she had taken possession beifore the commencement of the 
bankruptcy proceedings, her right to hold the after-acquired property 
against the trustée would hâve been a question of Massachusetts law, 
and not a question depending solely upon the provisions of the prés- 
ent bankruptcy act. The Suprême Court of the United States has 
se held, and it has also held in the same décision that a mortgagee 
taking possession under such circumstances of after-acquired property 
covered by the mortgage is entitled under the law of Massachusetts 
to hold it against the trustée, and that there is nothing in the présent 
bankruptcy act to alter the mortgagee's rights under Massachusetts 
law. Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. 
Ed. 956. In that décision the court relied on and adopted the foUow- 
ing statement of the law of Massachusetts from the opinion in Tat- 
man V. Humphrey, 184 Mass. 361, 362, 68 N. E. 844, 845, 63 E. R. 
A. 738, 100 Am. St. Rep. 562 : 

"The def endant's acquisition of possesBion of the mortgaged property be- 
fore the commencement of the proceedings in bankruptcy, and, before third 
persons had acquired liens or rights by attachment or otherwlse, gave him a 
tltle which was good at common law against credltors, and which would 
hâve been good against an assignée in insolveney under the statutes of thls 
commonwealth, or against an assignée in bankruptcy under the United States 
bankruptcy act of 1867." 

It is also said in Humphrey v. Tatman, 198 U. S. 93, 25 Sup. Ct. 
567, 49 L. Ed. 956, to be clear under Haskell v. Merrill, 179 Mass. 
120, 60 N. E. 485, and other Massachusetts décisions cited, that "tak- 
ing possession after the qualification of the trustée would be too late." 
There is no express statement, however, in the opinion that taking 
possession at any earlier time would be too late, and upon this f act 
the mortgagee places some reliance. 

[3] I am unable to believe t;hat the property in question passed to 
the trustée as above, subject to any right in the mortgagee to acquire 
possession of it. The "plight and condition" in which it passed to 
him I must regard as the pHght and condition of property in the 
bankrupt's possession and subject to no lien or equity whatever in 
fayor of this mortgagee. On January 20, 1910, her mortgage was 
void so far as the trustée is concerned. The statutes of Massachu- 
setts expressly made it void "against a person other than the parties 
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thereto." Under Massachusetts law identification of the trustée with 
the bankrupt cannot be carried so far as to make him a "party" to 
the mortgage. The décisions above cited hâve expressly so declared. 
See, also, Re McDonald (D. C.) 173 Fed. 99. In Hewit v. Berlin 
Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, Thomp- 
son v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577, and 
York Co. y. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, 
the conditional bill pf sale or mortgage relied on against the trustée 
was not, as this mortgage is, void except between the parties under 
the local law. Re Chantier Cloak & Suit Co. (D. C.) 151 Fed. 952, 
was a case involving the law of Rhode Island. Because the law of 
Massachusetts allowed no vaHdity to the mortgage as against the trus- 
tée, when his title vested on January 20, 1910, the after-acquired prop- 
erty fell on that date withinthe description in section 70a of the prop- 
erty to which he became entitled. It was property which might as 
matters stood on that date bave been levied upon and sold under ju- 
dicial proceedings against the bankrupt. That the mortgagee might 
hâve niade her mortgage valid instead of void against the trustée had 
she takèn possession before January 20, 1910, can make no différence; 
nor the fact that her mortgage might hâve been valid against the 
trustée itidependently of her possession, according to the laws of some 
other States. 

In view of the express provision in section 70a that the trustee's 
title is to relate back and vest as of the date of adjudication, I must 
regard the mortgagee's right to take possession as having expired on 
that date. I cannot consider the remark above quoted f rom Humphrey 
v. Tatman; that possession taken "after the qualification of the trus- 
tée" would be too late, as intended to détermine the précise construc- 
tion of those provisions in the présent bankruptcy act which bear 
upon the question, any more than the words "before the commence- 
ment of the proceedings in bankruptcy" which occur in the quotation 
above made from the Massachusetts décision in Tatman v. Humphrey, 
184 Mass. 361, 68 N. E. 844, 63 I.. R. A. 738, 100 Am. St. Rep. 562. 
Whether the mortgagee's right to take possession might in any case 
survive the commencement of the proceedings so as to be lawfully 
exercised before the adjudication is a question which does not arise 
in this case. 

Thé ruiing of the référée is approVed and afiirmed. 



TATLOB & CRATE v. BRBATHITT OOAL, IRON & LUMBER CO. et al. 

(Circuit Court, E. D. Kentucky. Febniary 14, 1911.) 

1. BouNDAKiES (I 33*)^Patents OF Kentuckt Statb Iiands— Evidence to 
iDENTiFT LiAND — Exclusion of Pbioe Gbants Within Boundaez De- 

SCBIBED. 

A party to ft suit to establish title to land who claims under a state 
patent for a large tract, wbich states that it contalns a certain number 
©f acres, but èxcludes a certain number of acres within its boundaries 
as baving been previously patented or appropriated, bas the burden of 
proving that the land in dispute is within his own boundaries and with- 

*FoT otber caaei >ee ume toplc & i numbxk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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out those of prlor grants, but he Is not requlred to make such proof be- 
yond a reasonable doubt, and It la sufflclent if tbe eTidence reasonably 
establlshes such facts. 

[Ed. Note. — For otber cases, see Boundaiies, Cent Dig. SS 146-152j 
Dec. Dlg. S 33.*] 

2. Adverse Possession (§ 100*)— Extent or Possession — ^Tbacts Held bt 
Différent Titles. 

Under tbe law of Kentucky, entry and inclosures made entlrely upon 
land to whlch the person entering bad title and rlgbt of possession un- 
der a grant from the state cannot extend bis possession to other land 
outslde of bis grant, but covered by a grant to another, which can rlpen 
Into title tbereto by adverse possession agalnst the légal owner, althougb 
it was hls Intention that his possession should cover the latter also; the 
law belng that the owner cannot be dlvested of hls title by adverse pos- 
session when there bas been no entry anywhere on his land. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dlg. g| 547- 
574 ; Dec. Dlg. § 100.*] 

8. Adverse Possession (| 43*) — Continuitt of Possession. 

Where possession was taken of a large tract of land, to a part of which 
the occupant had title under a patent and to a part of whlch he did not, 
the contlnulty of the adverse possession of the latter was broken by his 
sale of the patented land only and his removal from the tract, and 
where hls grantee clàlmed only the land conveyed, and it cannot be 
tacked to a possession subsequently retaken by hlm. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dlg. |§ 213- 
225; Dec. Dlg. § 43.*] 

4. BouNDABiEs (5 37*) — Lands Patented bt State— Location of Grant. 

Evidence considered as to the location of a 10,000-acre survey of land In 
Kentucky for whlch a patent was granted by the state of Virginia In 
1789. 

[Ed. Note.— For other cases, see Boundaries, Cent Dlg. S§ 184-194; 
Dec. Dig. § 37.*] 

5. Adverse Possession (§ 100*) — Extent of Possession. 

Where one took possession of land claiming under a patent whlch was 
vold because the land was a part of a larger tract covered by a prlor 
patent, so that hls possession was altogether wrongful and adverse to the 
true owner, bis possession was not necéssarlly llmlted to the part In fact 
covered by tbe patent under whlch he claimed, but he may acquire title 
by adverse possession to so much of the larger tract as he actually 
claimed. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dlg. §§ 547- 
574 ; Dec. Dlg. § lOO.*] 

6. Adverse Possession (5 7*) — Public Lands or State — Grant to Third 

Person. 

The possession of land belonglng to the state by one claiming title tbere- 
to, althougb without rlght, on the patenting of such land by the state 
to another, at once bècomes adverse to the patent, and rlpens into a ti- 
tle If continued for the statutory period after the Issuance of the patent. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §S 
24-42; Dec. Dig. § 7.»] 

In Equity. Suit by Taylor & Grate against the Breathitt Coal, Iron 
& Lumber Company, F. W. Fletcher, Samuel M. Noble, and Demos- 
thenes Noble. Final decree. 

W. B. Dixon, Pollard & Redwine, A. P. Humphrey, and Edwrard R. 
Bosley, for plaintiff. 

J. J. C. Bach, S. D. Rouse, and Hazelrigg, Chenault & Hazelrigg, 
for défendants. 
•For otbsr cases see same toplo & i ituiibbb In Bec. & Am. Dlgs. 1M7 to date, ft Rap'r InduM 
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COCHRAN, District Judge. This' cause is tln<îèr s'tibmission for 
final decree. I had ih'tefided to write a more elaborate opinion in this 
case than I now purpose to do, thpugh it is. apt to be quite elaborate 
as it is. The particulars, which I had intended to elaborate, but will 
not, .çoocern the question of possession of the land in contest. This 
involved a visualization of the land itself, a présentation of the whole 
law of Kentucky as tO possession, covering ail the earlier décisions of 
.the Kentucky Court of Appeals which gave it form, and a statement 
of thetrue history of what had been donc in relation to that land and 
adjacent parcels from the time of Lewis Campbell dowri, covering ail 
the détails. I hâve found that it is not essential that I do this in or- 
der to make clear the grounds upon which I purpose to décide the case, 
and I hâve already kept it so long and other work is so pressing that 
I would not be justified in taking the time to deal with, thèse matters 
in as fuU a way as I would like to do. I feel that I bave gone to the 
bottonî of the case and considered ail suggestions that bave been made 
in regard to it. I know that I now hâve a conviction as to how it 
should be decided, and I will say only so much as is necessary to in- 
dicate why; I hâve felt driven to that conviction. In so doing I will 
lay down a séries of propositions and endeavor to make each one good. 

First, I think it must be accepted that the Reid patent covers ail the 
land in contest, provided the Ross & Currie patent does not cover any 
portion of it. Of course; if the Ross & Currie patent covers any por- 
tion of it, the Reid patent does not cover such portion, because the 
Reid patent expressly excepted from it ail land previously patented or 
otherwise appropriated, and the Ross & Currie patent is a much older 
patent than the Reid. It follows from this that the corporate défend- 
ant is entitled at least to as much of the land in contest as is not cov- 
ered by the Ross & Currie patent, unless it bas been shown that its 
title thereto bas been divested by 15 years adverse possession on, the 
part of the plaintiff and those under whom it claims. AH I say under 
this head is on the basis that the Ross & Currie patent is out of the 
case. Plaintiff's courisel argues éarnestly and ably that it has not been 
shown by défendants that the Reid patent covers any portion of the 
land in contest, and as the position that it does hurts plaintiff, should I 
concludethat it lias not established 15 years adverse possession, I can- 
not content myself with laying down this proposition, but must make 
it good. 

Counsel's point hère is this : The Reid patent grants a certain bound- 
ary of land containing 154,800 acres, but excepts therefrom as having 
been previously granted and otherwise appropriated 25,800 acres of 
land, leaving 129,000 acres conveyed. Had the patent simply granted 
the land within the exterior boundary without any exception, though 
it would not hâve been good as to the previously patented and other- 
wise appropriated land, the- défendants would not hâve had to do more 
than show that the land in contest was within such exterior boundary 
in order to establish the corporate defendant's right thereto, nothing 
else appearing. But, as the patent expressly excepts previously pat- 
ented and otherwise appropriated land, they could not show that the 
land in contest was covered by the patent simply by showing that it 
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was within the exteriôr boundary thereof. They had to go further, 
and show that it was not within the previously patented and otherwise 
appropriated land. In other words, to show that the land in contest 
was covered by the Reid patent, they had to show that it was within 
the exteriôr boundary thereof and without its exclusions. And the 
claim is that, though the défendants hâve proven that the land in con- 
test is w'ithin the one, they hâve not proven that it is without the other. 
It is on this ground that it is argued that it has not been shown that 
the Reid patent covers the land in contest. But, though the burden 
was on the défendants to make out that the land in contest is without 
the exclusions of the Reid patent — i. e., land previously patented or 
otherwise appropriated— they were not bound to prove this fact be- 
yond a reasonable doubt. It is sufficient, at least, if they hâve made it 
out with reasonable certainty. Défendants' case hère mainly consists 
of the testimony of the corporate def endant's surveyor, Gibson. He 
spent 12 days in the land office at Frankfort examining the records to 
find out what previous patents and surveys niight possibly cover the 
land in contest. He had also éxamined the surveyor's records of 
Breathitt county, though not as thoroughly as he did those in the 
Frankfort office. Besides this, he spent five years on the land ascer- 
taining its character, and locat'ng the corporate defendant's patent. 
He had turned up between 400 and 500 patents covering land within 
the exteriôr boundary of that patent, many of which he had located 
and as to ail of which he had a gênerai idea as to their location. Of 
this 400 or 500 he located 34 adjacent to and binding on the land in 
contest, and he has filed a map showing the location of 20 of the 24. 
With this extensive knowledge on the subject, he has testified that no 
portion of the land in contest is covered by any previously patented or 
appropriated land. He is quite severely criticised, but I see no good 
reason for not accepting that statement as sound. In this particular, 
at least, it has not been shown that his testimony is incorrect. No pre- 
vious patent or survey has been introduced showing that it covers any 
part of the land in contest. The most that is claimed is that it is pos- 
sible that there may be a previous patent or survey covering some por- 
tion or ail of the land in contest which he has overlooked by not mak- 
ing his examination of the records in the land office at Frankfort and 
in the surveyor's office of Breathitt county as thorough as it might hâve 
been and of his not having éxamined at ail the records in the surveyor's 
offices of the côunties out of which Breathitt county and its predeces- 
sors bave been carved. It should be conceded that there is a possibil- 
ity of this being so. It is possible that there is one or more big patents 
calling for the waters of I^icking river and of Kentucky river which 
when run out may take in the land in contest. It is possible that one 
or more of the five Ross & Currie patents which plaintiff claims are 
located on Troublesome reach over to the land in contest, and so as to 
patents on Quicksand, Troublesome, and Buckhorn which Gibson has 
or may hâve overlooked. It is possible that there is some old survey 
over 40 or pèrhaps 100 years old not yet carried into a patent which 
covers the land in contest. But it is not at ail likely that either one of 
thèse things is so. As to such old surveys, it cannot be said that it is 
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more than a bare possibility that there is one which bas been allowed 
to remain uncarried into a patent for so long a period of time. As to 
the patents on Quicksand, Troublesome, and Buckhorn which it is 
claimed Gibson overlooked, it is not claimed that either one of them 
covers any part of the land in contest. Nor is it claimed that either of 
the five Ross & Currie patents referred to do so. Major Wright does 
not know where they are located other than that he thinks that they 
are located on Troublesome. Then as to big patents calling for Lick- 
ing and Kentucky rivers which may take in the land in contest, it is 
not likely that Gibson could hâve been on the ground doing the amount 
of surveying and investigating he bas been engaged in without hearing 
of it or in some way rilnning across it. 

A strong corroboration of Gibson's testimony exists in the fact that 
Major Wright had been for two years on the ground, surveying for 
plaintiff and looking after its interests, before he testified and made 
his map, and he knows of no patent or other appropriation previous to 
the Reid patent. His map gives the state of his knowledge, and it 
agrées substantially with that of Gibson. The préparation of this 
case indicates that plaintiff bas itself investigated ail previous patents 
or other appropriations that might possibly cover the land in contest, 
and it bas found none. Besides this, numerous witnesses bave testi- 
fied whose recollection go back before the war, and none of thern ever 
heard of ahy patent or survey covering that land. They ail seemed to 
be more or less familiar with the patents which the two surveyors hâve 
placed on their maps as lying adjoining the land in contest, and it does 
not appear that they knew of any others that might cover any portion 
of the land in contest. I think, therefore, that this entire record makes 
it appear with reasonable certainty that the land in contest is without 
the exclusions, and hence is covered by the Reid patent. I can almost 
say that I bêlieve this beyond a reasonable doubt. Where, then, did 
such a conviction get into my head if it did not get there f rom the rec- 
ord before me ? 

In the case of Crate v. Strong (Ky.) 69 S. W. 957, the plaintiff hère 
convinced the Court of Appeals that the Reid patent covered so much 
of the land in contest at least as was covered by the Strong patents. 
And in the case of Bowling v. Breathitt Goal, Iron & Lumber Com- 
pany, 134 Ky.-249, 130 S. W. 317, the corporate défendant convinced 
the same court that the 100 acres involved in that case was outside of 
the exclusions, and hence covered by the patent. I am quite satisfied 
that the plaintiff in the one case and the corporate défendant in the 
other came very short of measuring up to what it is claimed the de- 
fendants should bave done hère in making out that the land in contest 
therein (that in the first case being a part of that in contest hère) was 
covered by the Reid patent. Indeed, I bave no doubt that the défend- 
ants hère bave taken much greater pains than was taken to this end in 
either one of those two cases. Besides ail this, in the case of Steele 
V. Bryant, 132 Ky. 569, 116 S. W. 755, where the exterior boundary 
covered 140,000 acres and the exclusions 120,000 acres, leaving only 
20,000 acres covered by the patent, hère is what the Court of Appeals 
of Kentucky hdd to be sufficient évidence to take the case to the jury 
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as to whether the land in contest was without thè exclusionâ. Judge 
Hobson said: 

"It is insisted that the évidence offered by the plalntlffs on the trial is not 
sufflclent to show that the land recovered is oiitside of the exclusions re- 
ferred to in the différent patents under whieh the plaintiffs claim. The plaln- 
tlffs introduced two surveyors on the trial who had spent a large amount of 
time and labor in locating thèse old surveys. The rule in this state is that, 
if there is any évidence, the question is for the jury, and under this rule we 
thlnk there was sufflclent évidence to submit the question to the jury. L. B. 
Bryant, one of the surveyors, testifled that he had gone to the land office, and 
had obtained there a complète list of ail the land grants wlthin the boundary 
of the larger patent which included ail the others. He sald that there were 
about 400 of thèse surveys, and about one-ithird of them lay in Laurel coun- 
ty. He had located a large number of them; and, while he had not located 
ail of them, he testifled substantially that those he had not located dld not 
include the land in controversy, or were not near it. While a surveyor migbt 
not know the précise location of a patent which he had not run out, when 
he was familiar with the country, he might hâve a very fair gênerai idea 
where the land lay. In cases of this sort the plaintlff ought not to be re- 
quired to do a thtng which is Impossible. He ought only to be required to 
furnish suchproof as is practicable; and, if hls proof reasonably establishes 
that the land is within hls patent, and not withln any prior grant, the bur- 
den shifts. The défendant may show that the prlor grant Includes the land, 
although he does not connect hlmself with it. In this case the défendant 
offered no évidence. There is no évidence bere that any of the older grants 
covered any part of the land in dispute, and we do not see that the findlng 
of the jury for the plaintiffs is against thé évidence or not warranted by it." 

I think we hâve a stronger case hère. We hâve fully as strong a 
case of affirmative évidence as was had there. I attach no consé- 
quence to the fact that there the patentée introduced two surveyors 
whereas only one was introduced hère. It sticks out of this case that 
plaintiff has gone fully into the matter of previous patents and appro- 
priations covering the land in contest, and that, if it knew of any 
other, it would hâve purchased it or introduced it in évidence. That 
it has not done so counts strongly in f avor of the position that the 
land in contest is covered- by the Reid patent. This is not a case 
where there is no évidence tha't the land in contest is without the ex- 
clusions. We hâve the testimony of Gibson confirmed by the gên- 
erai considérations alluded to. I shall, therefore, dispose of this case 
on this basis, and I think I am on solid rock in so doing. 

Second. The next proposition I will lay down is that, if the Ross 
& Currie patent does not cover any portion of the land in contest, it 
must be held that the corporate défendant is the owner thereof, and 
the bill should be dismissed. This is so because, with that patent out 
of the case, I think that the plaintifiE has failed to establish that the 
corporate defendant's ownership of the land in contest under the Reid 
patent has to any extent been divested by adverse possession. And 
this is so because down to the corporate defendant's entry on the 
Strong 100 acres which must be taken to hâve been under the Reid 
patent, and down to the bringing of this suit there had never been 
any entry on the part of the plaintiff and those under whom it claims 
upon any part of the land in contest. I mean by this such an entry 
as would hâve given actual possession by construction of the whole 
of the land in contest if there had been an intent thereby to take pos- 
session thereof. Such entries as were made were on the adjacent 
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îand ilhde;!-:,, patents older t^an the Reid patent, ; and , hence notcov- 
ered by it. What I say under this head is also on the bàsis thàt the 
Ross & Gurrie patent isout of the case. 

The first settler in the immédiate. neighhorhood pf the land in con- 
test was Lewiis Campbell. He settled on the sojath side.of Buckhorn 
"fernist" or "agin""tHe movith' bf Clemons. He had a mill up on 
Clëmons. Then caiî^e' Wilson Bârnett and his son, George W. Bar- 
nett, and son-in-law, George Howard. Then qa^e thé Carpenters, 
who stretchèd frcim down below the poplar at the-lower end of the 
graveyard on Buckhorh up tô thé John Carpenter fork of the right- 
hand fork of Clemons. , Then came Ira Noble at the trpper end, and 
James Ritchie and his son, Crockett, at the iower end. I think thèse 
varions parties snéceèded one another. The Bametts succeeded 
Campbell, the Carpenters succeeded the Barnetts, and Ira Noble and 
the Ritchies succeeded , the Carpenters. I think, àlsô, that the suc- 
cession was under eaeh other by purchase.; , The title papérs are large- 
ly miçsing, but I am persuaded that such was the case. Such is the 
reasoriable expl.ariation;"6f . the succession; I think^ further» that ail 
the settlements and iriclo'sùres of thèse parties werè within patenta; 
older than the Reid patent. There is trouble hère: as to Lewis Camp- 
bell's settlément opposite the nîouth ôf Clemons. The f ancif ul sug- 
gestion p,f Gibson which rouséd thg mpuntaineers does not help us in 
locating the Lewis Campbell 50-acre patent of date March 27, 1834. 
Yet I âm -incliried to think that if the truth were known, and that 
patent could be located accurately, it would be found to cover that 
settlément. And af ter plaintiff and its immédiate predecessors f rom 
William Smith's heirs down, as to the Ira Noble tract, and from Lit- 
tle and his associâtes down, as to the Crockett Ritchie tracts, became 
connected with the title, the settlements, and inclosures occupied by 
their tenants, with the exception of the small settlément and inclosure 
made by Strong, which fell to plaintiÏÏ after the décision in Crate v. 
Strong, hâve ail been on this old patented land. The possession ac- 
quired in this excepted instance dates only from the , surrender made 
uport that décision, and comes far short of having continued for 15 
years. I should also perhaps except the settlément made by John 
Noble and his sons-in-law on thé Crockett Ritchie 496-acre tract. But 
this too had mot continued for 16 years at the time this suit was 
brought. Such^ then, of the settlements and inclosures as had con- 
tinued for more than 15 years not having been on the la^d in contest, 
but outside of it — i. e., outside of the interférence between the Reid 
patent and plaintiff's claims — it must be held that the occupation there- 
of even with a claim of the land in contest did not give possession 
thereof . This is in accordance with the doctrine first laid down in the 
leading case of Trimble v. Smith, 4 Bibb (Ky.) 257. Judge Boyle's 
opinion therein is a model one, in that it is brief and yet covers the 
whole ground; i. e., the rule and its whr. 

The fuiidamental rule in the law of possession in cases where noth- 
ing else appears than that the land involved is not in another's posses- 
sion is that one entering thereon acquires possession to the extent to 
which he intends to take possession, and no farther. This being so, 
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the extent of possession is not radically affected by the extent of the 
settlément or inclosure. If t]ie intent i$ .to take pô'ssessioh beyond the 
settlement or inclosure,, the pô^çession.'coyers as.ttiuch out'sid'e the set- 
tlément and inclosure as is within the intent. The settlement and in- 
closure may hâve E' bearing On the'intent, but it does nbt otherwise af- 
fect the extent of possession. The possession on the outside is deem- 
ed to be an actual possession as well as that on the insideof the set- 
tlement and inclosure. The difiference is that the actual possession' 
on the outside is orie by construction and intendment of law, and that 
on the inside is one in fact. If, in addition to the fact that the land 
is vacant; it appears that the entry isunder a claim embrâcing land on 
a part ôf which the party entering hàd a right to enter and another part 
on which it had no right, ahd the entry is confined tothat part on 
which hte had a right to enter, the possession extendsno farther than 
such part; This was the rule that was laid down in Trimble v. Smith. 
Judge Boyle gave two reasons for it. He first made this gênerai re- 
mark, to wit: ''''■' 

"AVhete there is no adverse possession, there ean be ùo doubt that a man 
by an entry Into a part of a tl'act niay aequiré the possession of the whole, 
provid«d he may lawfully enter up«n the whole." 

The proviso was uncalled for, He may açquire sych possession by 
such an entry, though, he owns no part of the whole or only a part 
thereof, It dépends on Where the entry is made and perhaps in cer- 
tain . cases upon other considérations. He then pi'Oceeds to state the 
first of the two reasons he gives for the rule in thèse words, to wit : 

"But to construe an entry into part to which he has right, to give hlm pos- 
session of another part to which he has no right, would be making an act 
which was right in itsélf tortlous by construction. This would be wholly 
unwarranted by any précèdent and in direct violation of the principle of law 
which requires where an act is done which is susceptible of a twofold con- 
struction, one of which is consistent with the law and the other not, that 
the former should prevail." 

This reason, as I make'it out, looks at the matter from the stand- 
point of the person making the entry. In such a case it is to be pre- 
sumed that he had no intention to take possession beyond the part on 
which he had a right to enter and to which he confined his entry, and 
hence under the fondamental rule stated he acquired possession that 
far and no farther. The law will not by construction place him in the 
actual possession of the part to which he has no right, even though 
he has entered under an instrument Of writing that covers such part 
as well as that to Which he has right. The rule, therefore, looked at 
from this reason is an illustration of the good opinion the law has of 
mankind. It always acts on the idea of one's action being rightful 
unless it is made to be otherwise. The other reason looks at the mat- 
ter from the standpoint of the person whose rights would be affected 
by the entry if construed to take in the part to which the party entering 
has no right. Such a construction would be an injustice to him. 
Judge Boyle states this reason thus : 

"Now as the entry of the défendants in this case upon the part of their 
tract not within the interférence, if ebnstrued to give them possession of the 
land within the interférence, would hâve the effect of divesting the plaintiffi 
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of his rlght, It Is clear that such a construction Is contrary to the law as 
laid down by Coke. Indeed, If suçh a construction should prerall, a party 
having rlght might be dîvested of hIs rlght wlthout any wrong belng In fact 
done hlm or any posslblUty of knowing that any was Intended to be done." 

If I were put to a choice between thèse two reasons, I would choose 
the latter. It has an ethical ring. The other is tinctured with ar- 
tifieiality. If it were the sole reason for the rule, then in any case 
where the presumption of not intending to take possession of the part 
to.which there was no right was rebutted by évidence establishing be- 
yond question that there was such intent it should be held that pos- 
session thereof was acquired. That there may be such a case is shown 
by the évidence in this case. I hâve not the slightest doubt that the 
plaintiff and its immédiate predecessors by settling tenants on those 
lands to which they had title as against the corporate défendant in- 
tended thereby to take possession of the whole of the land in contest. 
And, if such were the sole reason of the rule, it would hâve to be 
held that they thereby acquired possession thereof. If, however, the 
me^ning of the first reason is that in such a case there is an irrebut- 
table presumption that there was no intention to take possession of 
the part to which the party entering had no right, it is but another way 
of stating the second reason. The presumption is not rebuttable be- 
cause to permit it to be rebutted by évidence of something short of 
an entry on the part to which the party entering has no right would 
bring about the injustice of depriving one of his land without any 
wrong in fact being done to him or a wrong of sUch a character that 
it will likely come to his notice. The rule in Trimble v. Smith has 
frequently been applied in subséquent décisions, but always with but 
little, if anything, said as to the reasonihg on which it has been based. 
I gather from it that it is impossible to divest one of his title to land 
without an entry on it. There may be some limitations as to the ex- 
tent or place of the entry that will be sufficient to this end. But he 
cannot be divested when there has been no entry anywhere on his land. 

Such, then, is the line of reasoning by which I hâve reached the 
conclusion that, leaving the Ross & Currie patent out of considéra- 
tion, it must be held that the corporate défendant is the owner of the 
land in contest. The only entries thereon, as for instance the Strong 
entry which fell to plaintiff and the John Noble entry on the 496-acre 
tract, had not continued long enough to ripen into title. The other 
entries were not on the land in contest. They were on land outside 
of it and adjacent thereto, and the parties entering had the right to 
enter thereon as against the Reid patent. Such entries, even though 
accompanied with the intention to take possession of the land in con- 
test and under a claim of ownership, had no effect to gain possession 
of any part of the land in contest, and no matter how long continued 
to divest the corporate défendant of its title thereto. There is hardly 
room to hold that, in case such entries be held to hâve conferred pos- 
session on those under whom plaintiff daims and on plaintiff of the 
land in contest, the corporate defendant's title has not been divested 
thereby for want of 15 years continuons adverse possession. As to 
the Ira Noble 3,600 acres, I do not think that upon such an assumption 
it can be said that he had 15 years continuons adverse possession there- 



TAYLOB & CEATE V. BKEATHITT COAL, IRON & LtJMBBR CO. 863 

of, even though it be assumed further that he marked its boundary in 
1862, and thereafter claimed to it and his possession became effective 
at the time he so marked it and began to claim it. There was a break 
in his possession when he sold to EHjah Miller in 1867 and moved to 
hong Fork, and this break continued until he moved back in 1871 or 
1872 under a purchase from his son Lawson, who had bought from 
Miller. I think that the contract of sale by Ira Noble to EHjah Mil- 
ler and by EHjah Miller to Lawson Noble can properly be construed 
to cover ail the old patented land between the upper and lower lines 
called for, and hence to cover a definite quantity of land. This is ail 
the land they claimed or they intended to take possession of, and their 
possession, therefore, was limited thereto. Upon this severance of 
possession, that of Ira Noble to the land in contest vanished the same 
as if he had not sold, but had limited his possession to the old patented 
land and surrendered possession of the balance. See West v. McKin- 
ney, 92 Ky. 638, 18 S. W. 633. But to deny him 15 years continuous 
adverse possession on such assumption it is not necessary to rely on 
this break. His adverse possession as against thé Reid patent did 
not begin to run until June 15, 1872, when it emanated, and when he 
sold out to Smith in 1886, 15 years had not run. And not only did he 
not hâve 15 years continuous adverse possession, but none of the ad- 
verse possession that he did hâve can be added to such as was had aft- 
er he sold to Smith to make out a 15 years continuous adverse posses- 
sion. This is so because there was a break in such adverse possession 
as he had and as was afterwards had. The break came March 15, 
1885, when he sold out to his son Samuel Noble. The sale to Samuel 
was of the old patented land, and by reason of it a break in the ad- 
verse possession of the land in contest came about in the way that 
the previous break did. So, then, if on the assumption upon which 
we are proceeding it is to be held that the plaintiff and those under 
whom he claims had had prior to the bringing of the suit 15 years 
continuous adverse possession, the beginning thereof must date from 
the sale of Samuel Noble, in whose deed Ira Noble and Miller and 
Ritchie joined in 1889 when Samuel Noble took a lease from those 
under whom plaintiff claims for the entire 3,600 acres. Between that 
date and the bringing of the suit is more than 15 years. And I think 
on said assumption it must be held that during that time plaintiff and 
those under whom he claims did hâve 15 years continuous adverse 
possession unless it was interrupted by the entry of the corporate de- 
fendant on the Strong 100 acres in 1903. But I do not think that 
this amounted to an interruption because it was not on plaintiff's pos- 
session. The pulling down of the Strong house and the fence around 
the garden hardly amounted to an interruption. 

As to the two Crockett Ritchie tracts of 1,425 and 496 acres, the 
case is much stronger than as to the Ira Noble tract for 15 years con- 
tinuous adverse possession. His father and he entered in the late 60's 
and early 70's, and the possession continued without any break until 
he sold in 1889, a period of over 20 years as to the bulk of said two 
tracts. 

The only ground, then, upon which it can be made out that the cor- 
porate defendant's ownership of the land in contest has not been di- 
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vested by 15 'years continuous adverse possession is by denying that 
plaintiiï and those under whom it clàims bas ever had any possession 
of the iand in contest except so far as it bas been conferred by the 
Strong and John Noble Sêttlements and incldsures which were not of 
15 years' duration. I think that this can be successfully denied on the 
ground which I bave f ully set f orth that the other sêttlements - and in- 
closures were on the old patented Iand — Iand on which the plaintiiîf 
and those under which it claims had a right to enter as against the 
corporate défendant. 

Third. The foregoing propositions bave been advanced as sound 
upon the assumptioh that the Ross & Currie patent was ont of the case. 
I referto the 10,000-acre patent which emanated October 30, 1789, 
on survey No. 6,234 dated June 18, 1788. It is now in order that I 
take position as to this patent. I bave reached the conclusion that 
I must dispose of this case on the basis that that patent is located as 
shown by Major Wrigbt'splat, and hence covers the bulle of the Iand 
in contest. I bave reached this conclusion not solely on the ground 
that the évidence herein drives me to it, but because I think the Court 
of Appeals of Kentucky by two décisions to which I will hereafter al- 
lude bas so held. But, tbough my own conviction is not the sole ground 
for this Conclusion, I can say that my own best judgment is that the 
conclusion is sound. As this position is so detrimental to défendants, 
I feel that I must state the line of reasoning which leads me in that 
direction. That patent calls for a four-sided bddy of Iand lying on the 
waters of the North fork of Kentucky river, Bourbon county, by the 
name of Buckhorn creek and on the north side thereof ; the meanders 
of that creek for a distance of 1,860 pôles being one of its sides. The 
two sides Connecting this creek side with the outer side run a course 
of N. 45° E. as you go away froni the creek, or S. 45° W. as you ap- 
proach it. The outer side Connecting thèse two sides runs a course S. 
45° E. or N. 45° W. according to which way you go, thus forming a 
rigbt angle at each connection. The distance of the upper side called 
for is 1,356 pôles, and that of the lower 960 pôles. And the distance 
of the outer side is 1,540 pôles. Timber is called for at each corner. 
The beginning corner is at the junction of the upper side with the 
creek. The timber there called for is a number of spruce pines. From 
thence the boundary runs down the creek, and from the lower corner 
around to the beginning. The timber called for at the lower corner 
on the creek, or the second corner, is a black beech, dogwood, and 
ironwood; that called for at the third corner, the lower corner away 
from the creek, is an oak and hickory ; and that called for at the fourth 
corner, the upper corner away from the creek, is a red oak and hicko- 
ry. The boundary calls also for the lower end of a 10,000-acre sur- 
vey of Ross & Currie at its beginning corner where are a number 
of spruce pines. 

At the outset, it must be conceded that, if we had nothing to go by 
except the calls of the patent other than the call for the lower end of 
a 10,000-acre survey by Ross & Currie in addition to the nUmber of 
spruce pines as being at its beginning corner, . the patent , could not 
readily, if at ail, be located. No timber has been identified as that 
called for at its four corners. ' Hàrdly more could be said than that 
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it calls for a boundary of land binding 1,860 pôles or nearly 6 miles 
somewhere on thé north side of Buckhorn creek on which side lies 
the land in contest. But, as that creek is about 13 miles long, it could 
be so located, and not cover any portion of the land in contest. There 
is in évidence another patent which emanated f rom the state of Virgin- 
ia the same day — i. e., Octpber 30, 1789 — for 10,000 acres to said Ross 
& Currie, based upon a'sùrvey made for them by the same surveyor 
June 20, 1788 — i. e., two days later— numbered 6,226; that of the one 
in question being 6,324. This survey also calls for a four-sided body 
of land lying on the waters of North fork of Kentucky river, Bour- 
bon county, known by the name of Buckhorn creek, and on the south 
side thereof — i. e., the opposite side from that on which the one in 
question lies — the meanders of said creek for the same distance of 1,860 
pôles being one of its sides. The two sides Connecting this creek side 
with the outer side run a course of S. 45° W. as you go away from 
the creek, or N. 45° E. as you approach it and the outer side Connect- 
ing thèse two runs a course S. 45° E. or N. 45° W. according to 
which way you run, thus forming a right angle at each connection. 
The distance of the upper side called for is 763 pôles, and that of the 
lower 1,162 pôles. And the distance of the outer side is 1,540 pôles. 
Timber is called for at each corner. The beginning corner is at the 
junction of the upper side and the creek, and the timber called for is 
a buckeye and spruce tree. From them the boundary runs down the 
creek, and from there around to the beginning. The timber called for 
at the second corner, the lower corner on the creek, is three sugar 
trees ; that called for at the third corner, the lower corner away from 
the creek, is a walnut and oak; and that called for at the fourth cor- 
ner, the upper corner away from the creek, is a cherry and dogwood. 
This survey also calls for the lower end of a 10,000-acre survey of 
Ross & Currie at its beginning corner, where are the buckeye and 
spruce trees. This boundary is, like the other one, not locatable if we 
confine ourselves to the timber called for, for no timber had been iden- 
tifiée as the timber thus called for. But there are reasons for inf erring 
that this patent lies on the opposite side of Buckhorn from the one in 
question. It is true that the two do not call for the same timber at ei- 
ther their upper or lower corners on the creek. The one in question 
calls for a number of spruce pines at its upper corner and the other 
one for a buckeye and spruce tree at its upper corner. And the one 
in question calls for a black beech, dogwood, and ironwood at its low- 
er corner, whéreas the other one calls for three sugar trees at its lower 
corner. But this may be accounted for by the fact that each calls for 
timber on its side of the creek. And there may be some significance 
in the fact that each calls for spruce timber at its upper corner on 
the creek. The reasons for inf erring that thèse two patents lie oppo- 
site each other on Buckhorn creek are thèse. Each calls for 1,860 
pôles on the creek. The outer side of both are 1,540 pôles. The up- 
per and lower sides ■ of both patents lead from or approach the 
creek at the same angle. The sum of the two upper sides, to wit, 
1,365 -f 762 = 2,118 pôles, and that of the two lower sides, to wit, 
960 + 1,167 = 2,127 pôles; the two sums being substantially equal, 
185 F.— 55 
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and the sfnall différence being due possibly to some mistake. Putting 
thè two boundaries together gives us a rectangular parallelogram. 
Both surveys were made by the same man. One was made June 18, 
1788, and the other June 30, 1788, and one is numbered 6,234 and the 
other 6,326. We get, therefore, this much help from this second 10,- 
000-acre Ross & Currie patent in locating the one in question that the 
latter is on the opposite side of the creek from the former, so that, if 
the one can be located, so can the other. 

The two are ahke, in that each at its beginning or upper corner on 
the creek calls for the lower corner of another 10,000-acre Ross & 
Currie survey. If, then, either of the 10,000-acre surveys so called 
for canbe located, both thèse patents can be located. A 10,000-acre 
patent is in évidence which it is claimed can be so located on the north 
side of the creek; i. e., the same side as that on which the one in ques- 
tion is located. And another 10,000-acre patent is in évidence, the rea- 
sonable inf erence as to which is that it lies on the south side of Buck- 
horn opposite the other one. They both call for Buckhorn creek 
and 1,759 pôles thereon. Though the one emanated to Robert Mjeans 
and the other to John Reed, each was on a survey made for Ross & 
Currie. There is then a possibility that in thèse two surveys we hâve 
the 10,000-acre Ross & Currie surveys, the lower ends of which are 
called for as being at the beginning corners of the patent in question 
and the one opposite to it. The possibility that they are the two sur- 
veys so called for is strengthened, if not turned into a decided proba- 
bility, by the considération that they were made by the same surveyor 
and made by him on the I9th and 21st of June, 1788, and are numbered 

6.225 and 6,227. The four surveys are numbered, therefore, 6,224, 
6,225, 6,226, and 6,227; i. e., 6,224 and 6,225 on the north side and 

6.226 and 6,227 on the south side. They were made, the two on the 
north side — 6,224 and 6,225— June 18th and 19th, and the two on the 
south side — 6,226 and 6,227 — on June 20th and 21st. Further consid- 
érations in the same direction are that, as in the case of the other two 
patents, the land covered by each is foursided — the upper and lower 
sides of each lead from or approach the creek N. 45° E. or S. 45° W. 
— the outer sides Connecting the outer ends of the upper and lower 
sides of thèse two patents run a course of S. 45° W. or N. 45° E., thus 
forming at each connection a right angle, the sum of the length of the 
upper sides of the two, to wit 1,122 -f 1,360 = 2,482 pôles, and that of 
the lengths of the lower sides thereof, to wit, 1,702 -|- 780 = 3,482 
pôles, are exactly the same, the lengths of the outer sides of each are 
exactly the same, to wit, 1,300 pôles, and the patents form together a 
rectangular parallelogram stretching across the creek from south- 
west to northeast at an angle of 45 degrees. Thèse two surveys thus 
hâve exactly the same characteristics as the two others ; i. e., the one 
in question and its opposite can be laid right alongside them. Nothing 
else appearing, the considérations alluded to are quite persuasive that 
in thèse two patents we hâve the two Ross & Currie 10,000-acre sur- 
veys whose lower ends are called for as being at the beginning cor- 
ners or upper ends of the one in question and its opposite, so that, if 
the former can be located, there will be no difficuîty in locating the 
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latter. It is to be noted that the two pairs of patents bind on Buck- 
horn for a little over 11 miles, and, as that creek is about 13 miles long, 
we hâve suflficient creek on which to locate them. And, further, as 
the pair of which the one in question is one are the lower pair, it must 
to a certain extent cover the land in controversy. There is, however, 
another considération that may be said to tend even more strongly. 
towards showing that in this pair of surveys we hâve the two called 
for by the pair of which the one in question is one, but I will omit any 
référence to it until I hâve considered whether or not that pair of Ross 
& Currie 10,000-acre surveys can be definitely located. I do this be- 
cause this considération has a twofold efïect. It not only tends to 
show that those two surveys are the two called for in the patent in 
question and its opposite, but also to uphold the location thereof which 
plaintiflf claims is established by the évidence. 

The survey on the north side on which the Means patent issued 
States that its lower end or corner on the creek is at the lower end of 
a cane bottom and at the point of the ridge where it makes near the 
creek about 30 pôles below a remarkable long rockhouse at two hicko- 
ries, sugar, and white walnut trees. This corner, therefore, is marked 
by three things: First, the lower end of a cane bottom; second, the 
point of a ridge, which point of a ridge had two qualifications, to wit, 
is near the creek and is about 30 pôles below a remarkable rockhouse ; 
and third, two hickories, sugar tree, and white walnut trees. The op- 
posite survey states that its lower end or corner on the creek is at a 
buckeye, walnut, and hollow sycamore about 30 pôles below a remark- 
able long rockhouse on the opposite side of the river. This rockhouse is 
unquestionably the same rockhouse called for in the other patent. The 
timber called for at the two lower corners has not been identified. 
Timber is called for at each of the four corners of thèse two surveys 
as in the case of the other two, and none of this timber has been iden- 
tified. But on the north side of Buckhorn, about halfway between 
Cole's fork and Jake's fork, the two forks of Buckhorn next above 
Clemons fork on which the land in contest mainly lies and emptying 
into it f rom the north side ; i. e., about three-quarters of a mile above 
the mouth of Cole's fork there is a bottom, called in a patent which 
emanated in 1835 "Cane bottom," and having opposite to it and empty- 
ing into Buckhorn from the south side a tributary known as Cane 
branch as far back as any of the witnesses can recollect. At the lower 
end of this bottom there is a point of a ridge that makes near the 
creek, and that is about 30 pôles below a remarkable long rockhouse. 
And at this point of a ridge there was standing many years ago hickory, 
sugar, and white walnut trees, the kind of timber called for as being 
at this corner of the survey. There is no évidence that this place was 
ever known as a corner of this or any other patent. But it is very hard 
to resist the conclusion that it is the corner of the survey on which the 
Means patent issued. I do not feel called on to make good from the 
mass of évidence relating thereto that the things above referred to are 
to be found at that place or arguing that such is the corner of that sur- 
vey. But I accept ail t'at as so, and will dispose of this case on that 
basis. Thèse matters were distinctly involved and passed on by the 
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Court of Appeals of Kentucky fi> the. last of the two décisions above 
referred to ;: plaintiff 's contention in regard thereto being upheld. 

It, ia now in order to take up the considération referred to above as 
having the,twofold;e(fect of showing,t,hat those are the two surveys so 
calledfor and supporting the location thereof which I hâve accepted 
and think is estabhshed by the évidence. There is in évidence another 
patent which émana ted from the state of Virginia February 24, 1790, 
to Ross,.& Currie for 1,000 acres on a survey niade. by the same sur- 
veyors,who made the other four on September 1,0,:1'7$8. It is located 
on Buckhorn creek. Its beginning corner is two mulberriçs, a white 
walnut,- and a hollow sycamore, and tliis corner is said ,to be at tlie 
lower end of a Ross & Currie surve;y for 10,000 acres. It is not said 
w^hèther the corner is on the creek or not. From thence the boundary 
runs to a white oak said to be injThomas Cartwright's hne of his. 
10,000-acre; survey north a distance pf j2,20 .pôles, near to the mouth of 
Buckhorn creek, S. 45° W.,, 400 pôles, thénce to ared,pak, S. S30, pôles, 
thence to a wild cherry^ E. 275 pôles, and thence to the beginning, N. 
600 pôles. This survey calls for a well-known natural object, to wit, 
the mouth of Buckhorn creek, and hence is locatable. Its beginning 
corner, to wit, the two mulberries, white walnut, and hollow sycamore 
at the lower end of a survey of Ross & Currie of 10,000 acres is ascer- 
tainable. It is to be found by reversing the two calls betvi'een it and 
the mouth of Buckhorn. So doing, takes one, according to plaintiff's 
surveyor, to a sycamore stump interlocked with roots and sprouts of 
a mulberry and white walnut trees on the north bank of Buckhorn, 
the kind of timber called for as being at the beginning corner, and, 
though according to defendant's surveyor it takes one 75 pôles beyond 
the sycamore stump according to him, the line runs directly through it. 
The conclusion is irrésistible that such is the beginning corner of the 
1,000-acre survey and the lower end of the 10,000-acre Ross & Currie 
survey called for in it. Now the distance between this beginning cor- 
ner of the 1,000-acre survey and the place where we hâve located the 
two lower ends of the 10,000-acre surveys on which the Means and 
Reid patents issued by the meanders of the Buckhorn is exactly 1,860 
pôles, the distance of the creek line called for in the patent in ques- 
tion and its opposite. That this is so te;rids to confîrm the conclusion 
heretof ore reached that that place is the lower end of those two sur- 
veys, and that they are the two surveys whose lower ends are called for 
as being at the beginning corners qf the patent in question and its op- 
posite. If so, the patent in question is locatable and is to be, located 
as claimed by plaintiff. By so locating, it, the beginning corner of the 
1,000-acre suryey is the lower end of a Ross & Currie 10,000-acre sur- 
vey. Thus locating it and its opposite, there is to be found at the lower 
end of its opposite three sugar tree, stumps, the timber called for as 
being there. There is évidence, though not of a very persuasive char- 
acter, tending to show that ^pruce pines, the timber called for, were 
once at the beginning corner of the patent in question, and at its lower 
corner on the crèek there was the timber called for as being there. 
And so locating thèse iîve surveys takes in the whole of Buckhorn from 
its mouth to its head ; the upper hnes of the two upper 10,000 sur- 
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veys extending to the ridge at the liead of Buckhorn. Such, then, is 
the line of reasoning which tends to drive one to the conclusion that 
the Ross & Currie patent in question is located as plaintifif claims. 

But, before passing on, it is fair, to défendants to ref€:r to certain 
considérations which make against this conclusion. 

In the first place, the two upper 10,000-acre patents icall ior at their 
upper corners on the creek two maples and an ash on north and south 
sides of the creek at the lower end on the one side of a 584-acre sur- 
vey of Jpnes and on the other of a 58,4-acre survey of Harrison. Lo^ 
cating thçse two patents as we hâve done carries theni to the ridge 
above.the head of Buçkborn. This fact affects thèse calls, indicating 
that those patents should not be so located, or that there is some mis- 
take in the calls. 

Againj the Means patent and the one in question on the north side 
of Buckhorn do not call for the same timber at their common corner, 
the one mailing for two hickories, sugar, and white walnut trees, and 
the other for a number of spruce pines ; nor do the Reid patent and 
the one opposite the one in question on the south side of Buckhorn 
call for the same timber at their common corner, the one calling for a 
buckeye, .waln,tj|, and hollow sycamore and the other for a buckeye and 
spruce tree; mtipp does the 1,000-acre survey at the mouth of Buckhorn 
call for the saine timber at its beginning corner where is the lower end 
of a Ross & Currie 10,000-acre survey as is called forât the lower end 
of the patent in question or its opposite, that survey calling for at its 
beginning corner two mulberries, a white walnut, and hollow sycamore, 
and the pne in question calling for, at its lower corner on the creek, a 
black beech, dogwood, and ironwood, and its opposite calling for at 
its lower corner on the creek three sugar trees. One would expect 
to find the same timber called for at the common corners, and it seems 
strange that it is not. Besides this, the patent in question makes no 
référence to the cane bottom or the; point of the ridge or the remark- 
able long rockhouse at its common corner on the creek with the Means 
patent, and its opposite makes no référence to either as being near its 
common, corner with the Reid patent. Still, again, though the course 
of the creek between the two pairs of survey^ is not given, from the 
courses and distances of the other sides which are given, it is possi- 
ble to tell what the course of the creek at thèse points is, and, though 
the course between the upper pairs thus ascertained conforms substan- 
tially to the real course of the creek as it is locating those two patents 
as we hâve done, the course between the lower pair— i. e., the one in 
question and its opposite thus ascertained^does not conform to tlie 
real course of the creek as it is locating them as we hâve done. The 
course according to the survey is nearîy north; whereas, as it really 
is it is nearly west. But this is not ail. There is in évidence in addi- 
tion to thèse five patents based on Ross & Currie surveys, six other 
patents based on Ross & Currie surveys made by the same surveyor 
the same year the first were made— i. e., in 1788^and some of them 
at the same time of the year. Thèse six ail call for Buckhorn creek. 
They are as follows, to wit : 

(1) One for 15,000 acres, survey for which was made September 8, 
1788. Its beginning corner is at a large branch of Buckhorn. It lies 
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on both sides of the creek, the lower side crossing it about halfway, 
and calling for four sugar trèesand an oak at a bottom where it crossed 
the creek. 

(S, 3) Two surveys of 10,000 each on opposite sides of the creek and 
binding upon each other. They were both made May 35, 1888. The 
one on the north side of the creek calls to begin at a bottom at four 
sugar trees and an oak at the lower end of a 15,000-acre survey and 
the one on the south side of the creek calls for some spruce trees where 
the hills corne near the creek at a bottom at the lower end of a 15,000- 
acre survey. They bind on. the creek 1,565 pôles, or not quite 5 miles. 
There would seem to be no question but that the 15,000-acre survey 
called for by them is the first one, and that they bind on its lower side. 

(4, 5) Another pair of surveys on opposite sides of the creek and 
binding on each other ; the' one on the north side containing 6,000 acres 
and that on the south side 4,000 acres. They were made September 
8, 1788, the same day when the 15,000-acre survey was made. They 
bind on the creek 1,110 pOles or a little under 35^ miles. They do not 
call for adjoining surveys at either end. Thèse five surveys constitute 
three rectangular parallelograms. The 15,000-acre survey forms one 
by itself and each of the pairs constitutes one. They are like the two 
rectangular parallelograms formed by the two pairs of 10,000-acre sur- 
veys, including the one in question, in that they stretch across Buck- 
horn f rom Southwest to nôrtheast at an angle of 45 degrees. 

The sixth survey is a small one, to wit, for 584 acres, the same quan- 
tity coritained in the Jones and Harrison surveys, the lower end of 
which are said to be at the upper corners on the creek of the upper pair 
of the five. It binds on the north side of the creek of the upper pair 
of the five. It binds on the north side of the creek a distance of 480 
pôles or IJ^miles. Its beginning corner, the upper corner on the creek, 
is a cluster of sugar trees, said to be at the lower end of a 4,000-acre 
survey of Robert Buckner, and its lower corner is two rttaples and one 
ash, the same timber called for at the lower corner of the Jones and 
Harrison surveys of 584 acres each. It is a four-sided body of land, 
and the corners of its upper and lower sides from the creek are each 
due north and the corner of the outer side is due east and west. 

Thèse six surveys call for nearly 17 miles of creek, and, if they are 
on the same creek as the other five which call for 13 miles of créek, the 
creek on which ail eleven are located must be at least 30 miles long. 
And they ail call for the same creek, and give its name as Buckhorn. 
But this is not the only basis for Connecting them together, and locat- 
ing them on the same creek. The strangC thing is that they can be so 
connected together that the lower corners of the upper surveys call for 
the same timber called for at the upper corners of the lower surveys 
as I will point but. To accottiplish this, the 15,000-acre survey is placed 
as the upper one of ail. It lies on both sides of the creek, and its lower 
side crosses thfe creek aboùt midway, and at the crossing on the north 
side calls for four sugar treës and an oak at a bottom. Then cornes the 
pair of 10,000-acre surveys whose dividing Une consists of 1,565 pôles, 
of nearly 5 miles of the creek. The upper or beginning corner of the 
one on the north side is 4 sugar trees and an oak at a bottom, the same 
timber called for by the 15,000-acre survey as being on the north side 
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of the creek where its lower side crosses it, and this timber is said to 
be at the lower end of a 15,000-acre survey as being on the north side 
of the creek where its lower side, crosses it, and this timber is said 
to be at the lower end of a 15,000-acre Ross & Currie survey. The 
upper and beginning corner of the one on the south side calls for some 
spruce trees at a bottom on the lower end where the hills corne near 
the creek at the lower end of Ross & Currie's 15,000-acre survey. 
That survey makes no mention of the timber on the south side of the 
creek where its lower side crosses it. There would seem to be no pos- 
sible room to doubt that thèse two 10,000-acre surveys come next to 
the 15,000-acre survey. 

The lower corner on the creek of that one of thèse two last-men- 
tioned 10,000-acre surveys which lies on the north side as called for 
is a buckeye, lynn, and spruce tree at a remarkable place of hanging 
rocks and the lower corner on the creek of the opposite one on the 
south side as called for is a large cluster of spruce trees at a remark- 
able place of hanging rocks. The upper or beginning corner of the 
survey in question is a number of spruce pines at the lower end of a 
10,000-acre Ross & Currie survey, and of its opposite is a buckeye 
and spruce tree at the lôwer end of a 10,000-acre survey of Ross & 
Currie. If we suppose that a mistake was made hère, and that the 
buckeye and spruce trees called for by the survey on the south were on 
the north side and the number of spruce pines called for by the sur- 
vey on the north side, the one in question, was on the south side, the 
upper and lower surveys on the north side call for the same timber at 
their common corner, and those on the south side do likewise. The 
upper survey on the north side calls for a buckeye, lynn, and spruce 
tree, and the lower survey on that side, the one in question, will call 
for a buckeye and spruce tree ; the lynn having been omitted. And on 
the south side the upper survey calls for a large cluster of spruce trees, 
and the lower survey will call for a large number of spruce pines. 
Such a mistake is not unlikely. And so placing the survey in question 
and its opposite has the beginning corner of each at the lower end of 
a 10,000-acre Ross & Currie survey. No mention is made, however, 
in the lower surveys of the remarkable place of hanging rocks. 

Going on down the creek, we hâve the lower corner on the creek of 
the 10,000-acre survey in question at a black beech, dogwood and iron- 
wood and of its opposite at three sugar trees. The upper or beginning 
corner of the 6,000-acre survey on the north side is fi black beech, dog- 
wood, and sourwood, thus conforming exactly to the lower corner of 
the uppiçr survey, except that a sourwood is substituted for an iron- 
wood. The upper or beginning corner of the 4,000-acre survey oppo- 
site the 6,000-acre survey is three sugar trees exactly the same timber 
as at the lower corner of the upper survey. The lower corner on the 
creek of the 6,000-acre survey is three sugar treesand of the 4,000-acre 
survey is a sugar tree. The upper or beginning corner of the 584-acre 
survey is a cluster of sugar trees at the lower end of a 4,000-acre sur- 
vey, said to be a survey of Robert Buckner. The lower corner on the 
creek of the 584-acre survey is two maples and an ash and the upper 
corners of each of the two 10,000-acre surveys on which the Means and 
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Reid patents îssued is two maples and an ash, which are located at 
the lowef end of a 584-acre survey; the only différence being- that 
this survey is said to be a survey of Robert Buckner and the others 
të be surveys of Jones and Harrison. And, lastly, we find that the 
lower corner on the creek of the Means patent is two hickories, sugar, 
and white walnut trees, and of its opposite the Reid patent is a buck- 
eye, walnut, and hollow sycamore, and that the upper and beginning 
corner of the 1,000-acre survey is two mulberries, a white walnut, and 
a hollow sycamore/ No référence, however, is made in the latter to a 
carie bottom or a point of a ridge or a remarkable long rockhouse. 
But the call for the lower end of the 10,000-acre Ross & Currie survey 
is met. 

It is certainly somewhat remarkable that thèse 11 surveys can be so 
readily connected together. The tendency of this is to make ont 
that none of thèse 11 surveys, including the one in question, is on our 
Buckhorn. There are other features tending in the same direction. 
The fact that the surveys on the opposite sides of the creek do not call 
for the same timber at their upper and lower corners is thought to in- 
dicate that the stream on which they lay is a wide one, that it is f re- 
quently referred to in the surveys as a river being of the same import, 
which is not the case with Buckhorn. Again, the course of the creek 
called for considered in its entirety is not the same as the course of our 
Buckhorn. And still further the plats accompanying the surveys show 
the streams and tributaries, and they do not conform to the tributaries 
of the Buckhorn on which the land in contest is located. By so ar- 
ranging and Connecting together thèse 11 surveys, we hâve a stream 
that is not the Buckhorn either in length, width, course, or tributaries. 

But there is something to be said against so arranging and Connect- 
ing thèse 11 surveys. By so doing, they are made to conflict with each 
other greatly. In two places they are piled on each other three deep. 
Again, the plats of five of thèse additional surveys — i. e., ail except 
the 584-acre survey— call for Troublesome, and not for Buckhorn, 
whereas the plat of that survey and thè plats of the five surveys, in- 
cluding the one in question and itS opposite, ail call for Buckhorn, and 
the Means and Reid patent surveys call for a SSé-acre survey at their 
upper corners. Besides, there is no évidence of any other Buckhorn 
than this Buckhorn, and there was never a time within the recollection 
of any one when it was not known as Buckhorn. 

Such, then, are the considérations bearing pro and con on the ques- 
tion whethèr the Ross & Currie patent for 10,000 acres on survey No. 
6,224 dated Juiiè 18, 1788, is located as claimed by plaintiff, and hence 
covers thé tnain body of the land in conteSt. On the whole, as I hâve 
stated, my best judgment isthat it so located and does so cover. I can- 
not say that I feel absoiutely sure of this. But, as I hâve also indi- 
câted, I feel that I am relieved of any responsibility as to the truth 
hère by the décisions of the Court of, Appeals of Kentucky in the 
cases ofCrate v. Strong (Ky.) 69* S. W. 957; Taulbee v. Buckher's 
Adm'r (Ky.) 91 S. W. 734. In theearlier case, it was held that the 
land then in contest a part of that in contest hère was covered by said 
patent. Thè reasoning by which it reàclied that conclusion is not giv- 



TAYLOR & CRATE V. ERÇATHITT COAL, IRON & LUMBER CO. 875- 

en. But in the latgr case it went. into the matter fuUy,' and held that it 
is located aP contended hère by plaintifiE. There the controversy was 
not bietween thèse parties. Neither one; of the parties, hère was a party 
there,: ijAnd itis not entirely clear that thèse 11 surveys were befqre 
that court or that defendant's position was presented, there as fully and 
forcibly as it has been hère. Référence is made in the opinion to six 
surveys only. : They are the 5 originally considered hère and the 15,- 
000-aere survey which défendants place at the head of the 11. The 
Court of Appeals seemingly held it to be above the other five, an im- 
possible location. But, notwithstanding thèse considérations, I think 
I should follow that décision, even though I mïght entertain some 
doubt as to its soundness, or even think otherwise. My expérience 
has been such as to make me hesitate not to follow blindly any décision 
of the Court of Appeals on a matter of local law. On three occasions 
I hâve not done sOj and I hâve been reversed because of it. In each in- 
stance I thought a considération of ail the Court of Appeals had held 
f rom the beginning permitted me to décline to follow it in the position 
taken in a later décision in a case where the matter had not been fully 
presented to it, and still so think, and that my position was sound. 
But hereafter, if its décisions are not to be so followed, the appellate 
court must blaze the way, not this court. 

There remains, however, a problem in this connection which must 
be solved before we are ready to pass on f rom this phase of the case, 
and one that does not seem to hâve been passed on by the Court of Ap- 
peals in thèse cases or considered by it, but which was involved there- 
in. The problem grows out of the fact that the survey does not close 
if one restricts himself to its calls as they are. There is no trouble on 
the basis upon which we are proceeding in locating the first line. It 
begins at the point 20 pôles below the remarkable long rockhouse at 
the lower end of the cane bottom where the point of the ridge cornes 
near the creek, and runs thence down the creek, with its meanders, 
1,860 pôles, or nearly 6 miles, to the sycamore stump. Thèse two 
corners — the first two — are extant and the lines between them — a nat- 
ural monument— is extant also. Of course, it will be understood that 
I do not mean that the corners called for in the patent and survey are 
extant. They are not. But we hâve already reached the conclusion 
that those two corners were where the two corners of the adjoining 
surveys were and they are extant, and it is the same as if they had 
been actually called for. The trouble begins after you leave the s_yca- 
more stump. The other two corners are nonextant. The oak and 
hickory called for as being at the lower outer corner and the red 
oak and hickory called for as being at the upper outer corner are not 
to be found. They never had any existence except in the imagination 
of the surveyor. The other three lines are theref ore not locatable 
except by following their courses and distances. The calls are as we 
hâve seen from Sycamore stump N. 45° E., 960 pôles, thence S. 45° 
E., 1,540 pôles, and thence S. 45° W., 1,356 pôles» to the beginning. 
Following thèse calls will not take one to the beginning. The third 
line at 888 pôles from its beginning will strike a line running N. 45° 
E. from the beginning corner a little kss than 50 pôles therefrom. 
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and coritjnued the length called for, to wit, 1,540 pôles, wUl take one^ 
652 çoles on the south side of the creek and the fourth line f rom the 
termmatioh of the third line will take one in a southwesterly direction 
stilî ftjrthër away ffom the beginning corner. Such is the resuit ob- 
tained by following the calls in the order given: No better resuit is 
obtaihed by following them in their reverse order. So following does 
not bring us back to the çreek or anywhere near there. In neither way 
do we get à body of lafld inclosed by the lines called for in the patent 
or portions thereof . Unless, then, the survey can in some way be made 
to close, the patent is void and out of our way. And it cannot be 
closed arbitrarily. It can only be closed on a reasonable basis. What 
we haye then is a four-sided body of land, with only one of its sides 
known. With that much given how can and how should the other 
three sides be located? The Court of Appeals of Kenutcky has hgd 
such a pfoblem before'it a number of times, and it has always been 
able to solve it and locate the patent involved. It has never held that 
the problem in a case that has corne bef ore it could not be solved and 
because of this the patent should be overthrown. The cases I hâve 
in mind are the following, to wit : Beckley v. Bryan, Kv. Dec. 91 ; 
Bryan V. Beckley, Litt. Sel. Cas. (Ky.) 91, 13 Am. Dec. 276 ; Preston 
v. Bowmar, 2 Bibb (Ky.) 493; Calvert v. Fitzgerald, Litt. Sel. Cas. 
(Ky.) 389; Blight v. Atwell, 4 J. J. Marsh. (Ky.) 279; Mercer v. 
Bâte, 4 J. J. Marsh. (Ky.) 334. I hâve placed thèse cases in their 
chronolbgical order. Bryan y. Beckley, though reported after Pres- 
ton V. Bowmar, was decided before. I had such a problem before we 
in Davis v. Com. L. & L. Co. (C. C.) 141 Fed. 711, 740, and, though 
the Appellate Court reversed me, it was not because of any error in 
dealing with this problem. I therefore start out with the idea that 
this problem in this case is solvable, and that a location of the survéy 
can be made that sqUàres with the demands of sound reason. 

Plaintifï's côunsel seem to think that in every such case the problem 
is to be solved by locating the three lines according to their courses, 
and extehdiiig or contracting the distances so far as necessary to en- 
able this to be done. This is upon the idea that as between courses 
and distances the lattèr must always give way. But following this 
out gives us hère — as probably in most if not ail instances — two possi- 
ble locations. One is to run the third and fourth lines reversely and in 
reverse order, the fourth according to course and distance called for, 
and the third according to course only so far as it will be intersected 
by the second line run according to course, but extended so as to inter- 
sect the third line so run. By so doing each line is located according 
to course, thè second line is extended from 960 pôles to 2,363 pôles, 
and the third line is shortened from 1,540 pôles to 888 pôles. Thé 
fourth Hne alone is located according to course and distance called for. 
The other is to riin the second and third lines directly and in the order 
called for, -the second according tp course and distance called for, and 
the third according to course 888 pôles, until it strikes the fourth 
line run reversely according to course. 50. pôles from the beginning. 
By so doing each line is located according to course called for, the 
third line is shortened from 1,540 pôles td 888 pôles, aind the fourth 
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line from 1,356 polesî to 5*0 pôles. The second line'alone is located ac- 
cbrding to course and distance called for. In each instance the third 
line is shortened. In one instance the second is lengthened and in the 
other thé fourth is shortened. 

Proceeding along this lirie, then, we hâve two possible locations, and 
choice has to be made between them. In the case of Bryan v. Beck- 
ley, where it was held that the court was limited to a choice between 
two possible course locations, it was further held that choice should 
be made of the one which was most against the grant. If we are bound 
to do this hère, then the last of the two possible locations will hâve to 
.be taken. It may be urged that choice ôf this location does npt hâve 
to be made hère because moist agàinst the grant, and that for two rea- 
sons. That location gives a figure that does not conform to the plat 
of the survey. It gives an acreage much less than the survey calls 
for. On the other hand, the other location gives, a figure conforming 
more nearly to the plat and an acreage substantially that called for by 
the siirvey. And it seems to me thatthere is force in this suggestion. 
One has to be careful in applying the principle that, as between two 
possible locations, the one that is most against the grant should be 
chosen. This principle, applies only in case everything else is equal. 
And hère everything else is not equal. The first location has in its favor 
what the; other does not in that it gives substantially the figure of the 
plat of the survey and the acreage ,called f or thereby. 

But it is not sound that in every such case as we: hâve hère the prob- 
lem is to besolved by locating the three lines according to their courses 
extending or contracting the distances so far as as necessary to enable 
this to be, donc. The only case that supports this doctrine is Bryan 
V. Beckley. I dealt with that case quite extensively, in Davis v. Com- 
mônwealth h- & L*. Co., and I shaU not repeat hère what I said, there. 
It was overthrown by Preston v. Bowmar, decided a year or soafter, 
and would never hâve been reportedhad not Littell; corne across it in 
preparing his Select Cases. In this way it came to be reported later 
than Preston v. Bowmar, though decided earlier. It was because it was 
never thought that it would see the light of day.that no express référ- 
ence was made to it by Judge Boyle in Preston v. Bowmar, though 
what he says shows that he had it distinctly in mind. Preston v. Bow- 
mar is foUowed and approved by Calvert, v. Fitzgerald, Blight v. At- 
well, and Mercer v. Bâte. In Davis v. Commonwealth L- & L. Co. I 
f ollowed it also. It is to be gathered from them that, if in any given 
case the call in the survey. for the line whose actual, course and distance 
is known because of the extant corners which it connects does not con- 
form thereto as to either course or distance thus showing a mistake to 
hâve been made in the call, the same correction that is made in the call 
to make it conform to the actual f acts will be ma4e in the opposite Une. 
This is on the idea that the mistake affected the call of the opposite 
line as well as the call of that line, and correction should be made in 
both lines. If the call of the known line alçne is corrected, it and its 
opposite will not bear the same relation to each other as before. But 
by correcting both to the same pxtent they are brought into the same 
relation to each other which they theretofore had. This seems reason- 
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aljle tb me. Now in thîs case it is certain tKat the surveyor dîd make 
a mistake as to the true course of the creek lirie. He made no mistake 
a's to its distance. The true course of the creek is ascertainable and 
known. As, however, no course is called for in the survey, it may be 
thought that it is impossible to tell what he thought its course to be 
so as to détermine whether or not he was mîstaken in this particular. 
But what he thought the true course to be is ascertainable, as I hâve 
heretofore stated, f rom the fact that we know exactly the point of the 
parallelogram stretching aCross Buckhorn f rom southwest to north- 
east at the angle of 45 degrees at which Buckhorn entered it, and ex- 
actly the point at which it left it, and from this data we are able to tell 
what he thought the true course of Buckhorn to be. And from this 
data #e know that he thought the course ran considerably more north- 
wardly than it actually does. 

If, then, we are to follow the rule laid down in Preston v. Bowmar 
and approved in the subseqtrent détisions, and followed by me in Da- 
vis V. Commonwealth L. ' &' L. Ce, this survey will hâve to be located 
in this way. Run the fdurth line reversely according tb call and the 
second line directly according to call, and connect the outer ends of 
the two calls by the third line. By so doing the same correction as to 
course is made in the outer line that hàs to be made in the creek line. 
But I am much persuaded that this rule is not to be followed in this case. 
AUowance is to be madè for the mistake in another way. It is clear 
that the surveyor intended to construct out of the survey in question 
and its opposite a rectangUlar parallelogram stretching across Buck- 
horn from southwest tb northeast at an angle of 45 degrees. He had 
such rectangular parallelograms on'his brain. He constructed four 
other such parallelograms, one other stretching across Buckhorn above 
the onè in question and three on Troublesome. No location, therefore, 
can be tblerated that does violence to this intention. What one is en- 
gaged in doing in such a case as wei hâve hère is locating the patent 
according tb the presumed intent of the surveyor, and, whilst the lo- 
cation madé may hâve a degree of artificiality in it, it must not involve 
that which we know certainly the surveyor never intended. How, 
then-, is âllowance to bé'made for bis mistake, and yet keep within his 
mtention? I think in this way. The ùpper and fower ends of the 
creek line were actually doser together from a north and south stand- 
point than the surveyor thought therii to be. In rertioving the lower 
end from Vvhére he thought it to be to where it actually was whilst the 
distance betWeén the twq remained the same, they are brought nearer 
together from a north and south standpoint — more nearly on an east 
and west line. It is reasonable to conclude that this mistake affected 
the length'bî thë pppoéite liné; i. e., the third or outer lîne. Its north 
and south ërids werè fùrther apart, and it was longer than would oth- 
çfwise hâve beeti.' A "correction of the mistake shouM not be confined 
to the creek line. It shbujld talké plàCe in )the outer line also. And the 
mistake is corrected by s'hbrtëning it, and the extent to which it should 
be shortenéd is fixed by éxténding the feecond line on the course called 
for'uhtil it intersects the third line oii the course called for. The acre- 
age lost by narrowing thi^ ' part of this parallelogram is made up by 
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its lehgthening. In so locating the survey, regard is had to the mis- 
take that was made and its effect on the creek and outer Unes both, and 
it is corrected in both. The surveyor's intent to hâve a rectangular 
parallelogram is respected, the courses of ail threë lines is preserved, 
the acreage is substantially that of the patent, and a figure conforming 
substantially to that of the plat of the survey is had. Such location 
is a reasonable one and the only reasonable one that can be made. I 
therefore think that such is the true location. This is the location on 
Major Wright's plat, and it covers the bulk of the land in contest. It 
is for thèse reasons thus given in much détail that I hâve reached the 
conclusion that this case should be disposed of on the basis that the 
Ross & Currie patent in question covers the bulk of the land in contest ; 
i. e., so fnuch thereof as is shown by Major Wright's plat. 

Fourth. Having reached the conclusion stated and attempted to be 
upheld in the foregoing division of this opinion, I am prepared to take 
another step in advance ; that is, that the plaintifï is the owner of such 
of the land in contest as is covered by the Ross & Currie patent, and 
that whether or not its chain of title can be traced back to the patentée 
or not. This is so because at the time the deed was made to it by the 
Kentucky Union Company, to wit, August 1, 1905, the Ross & Currie 
title to so much of the land in contest as was covered by that patent 
had been divested and a fee-simple title vested in the plaintifï by 15 
years continuons adverse possession. That patent not only covered the 
land in contest, but it also covered the adjacent patents, elder to the 
Reid patent, to which I restricted the possession under the second head 
on the basis that the Reid patent covered the whole of the land in con- 
test and the Ross & Currie none of it. The fact that they werë covered 
by the Ross & Currie patent rendered them void, and the entries under 
them and within their boundaries were wrongful as to the Ross & Cur- 
rie patent. The entire aspect of the possession made under them is 
changed by this circumstance. From being rightful possessions, they 
become wrongful ; and there was nothing to prevent them being ex- 
tended by construction and intendment of law to the entire limits of 
the Ross & Currie patent except want of an intention to extend them 
beyond thé limits of thèse patents junior as to Ross & Currie and 
elder as to Reid. For want of such intention, the possessions of Camp- 
bell, the Barnetts, and the Carpenters did not extend further. That 
of Ira Noble extended at least to so much of his marked boundary as 
was covered by the Ross & Currie patent, if he marked the boundary 
and claimed to it as urged by the plaintifï. Likewise that of the Ritchie 
extended at least to so much of the 1,425 and 496 acre tracts as was 
covered by the Ross & Currie patent. I do not think that there can be 
any question that at least from 1869 they claimed the whole of those 
two tracts, and had possession thereof, except possibly so much of the 
496-acre tract not covered by the Ross & Currie patent. In this con- 
nection, see the case of Stith v. Jones, 7 Dana (Ky.) 433. 

The only question is whether there was 15 years continuons adverse 
possession. It is certain that Ira Noble did not hâve 15 years continu- 
ons adverse possession because of the break during the Elijah Miller 
and Lawson Noble intérim. Nor can any of his adverse possession be 
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tacked on to that which began when Sam Noble became Little's tenant 
in 1889. This is so because of the break between March 15, 1885, and 
1889, during the Sam Noble intérim. But it is not necessary for plain- 
tiff to avail itself of Ira Noble' s possession to any extent in order to 
give it 15 years continuons adverse possession before bringing this suit. 
If the adverse possession of which it can avail itself first began in 
1889— and it did so begin — then it had 15 years continuons adverse 
possession before suit brought as to so much of the Ira Noble tract 
as was Govered by the Ross & Currie patent. As tothe Ritchie tracts, 
the plaintifï is not limited to this time. It can avail itself of the Ritchie 
possessiion f rom 1869. There was no interruption of this possession by 
the corporate defendant's entering on the Strong 100 acres in 1903, 
or what it afterwards did as to the Strong settlement on the land in 
contest. For thèse reasons, I think it must be accepted that before the 
Kentuclfy Union deed plaintiff had acquired title to so much of the 
land in contest as was covered by the Ross & Currie patent. It is not 
material,, therefore, to détermine whether it by that deed acquired a 
paper title thereto, though the criticisms made in regard thereto seem 
to hâve been disposed of by the Court of Appeals. 

Fifth. It remains to take position as to that portion of the land in 
contest not covered by the Ross & Curne patent. This portion I hâve 
already held is covered by the Reid patent. The conclusion I hâve 
reached hère is that the plaintiff has divested the Reid title as to so 
much thereof as is within the Ritchie 496-acre tract; but not to that 
portion within the Ira Noble 3,600 tract. The way I make this out is 
this : We hark back to the rule in Trimble v. Smith and its reasons. 
There is a modification of this rule, first announced and applied in Beel- 
er V. Coy, 9 B. Mon. (Ky.) 313, and applied again in Keaton v. Sublett, 
1Q9 Ky. 106, 58 S. W. 528 ; Buckner v. Kirtland, 33 Ky. Law Rep. 
603, 110 S. W. 399. That modification is this : If that part on which 
the party entering has no right to enter is not another person's land, 
but is the commonwealth's land, he acquires possession to ail the land 
covered by the instrument or claim uqder which he enters, both that 
on which he has a right to enter and that on which he has no 
right tô enter ; and still f urther the possession so acquired is 
not affected by the subséquent émanation of a patent from the 
commonwealth to some person, but at once becomes adverse to such 
patent, and ripens into title if permitted to run the statutory period 
from the date of the émanation thereof. This modification seems to 
be accepted as a matter of course with very little being said as to its 
rationale. Possibly it is to be accounted for on some such line of rea- 
soning as this. Possession of the commonwealth's land is not a wrong- 
ful or tortjoius possession, and cannot do it any harm. There is there- 
fore no reason for presurriing that there was no intent to take posses- 
sion to the extent of the claim, and, as possession of land not in pos- 
session of another is always determinéd by the intent, it should in such 
a case be construed to go to the limit of the claim under which the 
entry is nîàde; 

Now for the application of this modification hère. And first as to 
the Crockett Ritchie tract. The Ben Carpenter deed under which the 
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Ritchies held covered so tnuch of the 496-acre tract as was outside of 
the Ross & Currie patent as well as that which was within. It was 
made in 1869, before the Reid patent emanated, which was in 1872. 
The Ritchies, therefore, acquired possession of the whole of the 496-acre 
tract, to wit, their possession was not afïected by the émanation of the 
Reid patent, but on its émanation became adverse thereto and contin- 
uing for more than 15 years ripened into title. Then as to the Ira No- 
ble 3,600-acre tract. Though Ira Noble may hâve acquired possession 
of so much of that tract as was outside of the Ross & Currie patent 
as well as that which was within it by action on his part before the 
Reid patent emanated, nothing can be made out of it because of the 
breaks during the Elijah Miller and Lawson Noble and the Sam Noble 
intérims. The only possession as to this tract which can be availed of 
began in 1889, when Sam Noble became Little's tenant. The Reid pat- 
ent had long before emanated. Ànd though that entry was wrongful 
as to Ross & Currie, and hence there may be no reason for presuming 
that. the entrant did not intend to do an additional wrong to Reid, yet 
Judge Boyle's other reason applies in fuU force. It would be an in- 
justice to divest the Reid title without any wrong having been done in 
fact. 

It is possible that I may hâve missed it hère. I am cônscious of there 
being a considérable degree of artificiality in this distinction between 
so much of the land in contest outside of the Ross & Currie patent as 
is covered by the Ritchie 496-acre tract, and so much of it as is covered 
by the Ira Noble 3,600-acre tract, and, when I get into the artificial, 
I am never sure of my standing. Besides, I hâve by this time become 
dreadf uUy tired of this case, and am cônscious of a désire to get rid of 
it. This may hâve led me to overlook something. If, then, either side 
thinks that the truth has escaped me hère, it is its privilège to try to 
set me right. It is to be noted before concluding that the Court of Ap- 
peals has twice held that the plaintiff had acquired title by adverse pos- 
session of a certain portion of the land in contest. This it did in the 
cases of Crate v. Strong, 34 Ky. Law Rep. 710, 69 S. W. 957 ; Tàylor 
& Crate v. Burt & Brabb L. Co., 33 Ky. Law Rep. 191, 109 S. W. 348;. 
In neither of thèse cases, however, was any portion of the land in con- 
test outside of the Ross & Currie patent involved. This concludes this 
diffuse opinion. Every statement may not be exactly accurate, but I 
am satisfied that the main positions taken are sound. 

Decree can be prepared and entered accordingly if there is nothing 
further to be said. 
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Bx parte CHARLTON. 
(Circuit Court, D. New Jersey. Jaiiuary 23, 1911.)' 

I.'Habeas CoHPUs (§ 92») — Extradition— Eeview or Proceedings. 

The court, on habeas corpus for the discharge of an alleged fugîtiv» 
from the Justice of a forelgn country held for renioval Ihereto, may only 
détermine whether the flndings of the Committing magistrate are based 
on compétent évidence, and whether the foreign governmeut bas formally 
demanded the extradition of the fugitive. 

[Ed. Note. — For otber cases, see Habeas Corpus, Cent Dig. § 87; Dec. 
Dlg. § 92.» 

Scope of revlew on habeas corpus to procure release of person sought 
to be extradited, see note to Bruce v. Rayner, 62 O. C. A. 506.] 

2. Criminal Law (§ 230*) — Grand Jury (§ 3T*) — Insanitt of Aocused— Peb* 

LIMINAET HEAEINQ. * 

The inquiry into the question of the sanity of accused, alleged to hâve 
become insane since the commission of the offense, can only be raised at 
or Iminediately before thç trial, and only in the forum where the trial 
Is pending, and the inquiry is not proper on the hearing before the com- 
mitting magistrate. 

lEd. Note. — For other cases, see Criminal Law. Cent. Dig. § 484; Dec 
Dlg. § 230;* Grand Jury, Cent. Dig. § 78; Dec. Dlg. § 37.*] 

3. Extradition (§ 14*) — InternationaI/^Pboceedings— Inquiet into Prés- 

ent Sanity of Fugitive. 

On extradition proceedings for the reinoval to a foreign country of an 
alleged fugitive from the justice thereof, évidence of the présent sanity 
of accused is improper, and the foreign government, whose laws hav» 
been violated, is the only authority to make such investigation to be in- 
stltuted by it preliminary to the trial on the merits. 

[Ed. Note. — For other cases, see Extradition, Cent Dig. §§ 15, 16; Dec 
Dig. § 14.*] 

4. Ceiminal Law (§ G23*) — Insanitz— Défense. 

The question of the sanity of accused at the tlme of the commission of 
the crime chargea is a matter of défense and can only be Interposed when 
he is put on his trial on the merits. 

[Ed. Note.--For other cases, see Criminal Law, Cent Dlg. §§ 1391-1398; 
Dec. Dig. § 623.*] 

5. EiXTEADITION (§ 14*)— InTEBNATIONAI, EXTRADITION— PROCEEDINGS BEKOBB 

Committing Magistrate— Evidence. 

On extradition proceedings for the remoyal to a foreign country of an 
alleged fugitive from the justice thereof, évidence of the insanity of ac- 
cused at the time of the commission of the offense is inadmissible. 

[Ed., Note. — For other cases, see Extradition, Cent Dig. §§ 15, 16 ; Dec 
Dig. § 14.*] 

6. Constitutional Law (§ 257*) — Due Peocess of Law— International Ex- 

TEADITION— TREATIES— COMPLIANCE. 

Where an extradition treaty subsists with a foreign government under 
the Constitution and law of the land, a surrender of au alleged fugitive 
in pursuance thereof is in accordanee with the due process of law re- 
quirement of the Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. i 257.*] 

7. Exteadition (§ 2*) — Teeaties— Constbuction. 

The construction of an extradition treaty, made by the Constitution 
a part of the suprême law of the land, is for the courts, and they are not 
bound by the construction placed thereon by the executive or diplomatie: 
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branches of the governmeEt, or by the construction placed thereon.by the 
foreign country with ■whom the treaty is made. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 2 ; Dec. Dig. 
§ 2.*] 

8. Extradition (§ 2*) — Treaties— Construction— "Pebsons." 

The Word "persons" in the extradition treaty between the United States 
and Italy, entered into in 1868 (1.5 Stat. 629) and amended in 1884 (24 
Stat. lOOl), providing for the. surrender of persons chargea with enumer- 
ated crimes, is sufficiently broad to embrace citizens and subjects of the 
contraeting parties, and a citizen of the United States, who while in 
Italy commits an offense, and who then flees to the United States, is 
within the treaty aud may be extraditëd thereunder, though Italy bas 
always construed the word so as not to include its citizens and subjects. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig. § 2; Dec. 
Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335; 
vol. 8,. p. 7752.] 

9. Extradition (§ 2*) — Treaties— Judicial Détermination. 

The court may not déclare that the extradition treaty between the Unit- 
ed States and Italy, entered into in 1868 (15 Stat. 629) and amended in 
1884 (24 Stat. 1001). is abrogated merely because Italy refuses to surrender 
its subjects, committing crimes in the United States and then fleeing to 
Italy, where the United States bas dealt with the treaty as subsisting, and 
bas honored the réquisition of the Italian government for the surrender 
of its citizens, and the court may not go behind such acts and say that 
the treaty bas beeu ended. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 2; Dec. Dig. 
§ 2.*] 

10. Extradition (§ 2*) — ; International — Stattjtes — Treaties— Construc- 
tion. 

Rev. St. § 5270 et seq. (U. S. Comp. St 1901, p. 3591), providing for the 
extradition of fugitives from the justice of a foreign country, and an 
extradition treaty between the United States and a foreign country, must 
be construed together to détermine the requisites of a formai demand 
for the surrender of a fugitive, except a treaty, when later, controls 
where it is în irreconcilable conflict with the statute. 

[Ed. Note. — For other cases, see Extradition, C«nt. Dig. § 2; Dec. Dig. 
§ 2.»] 

11. Extradition (§ 14*)^International— Pboceedinos. 

Under Rev. St. § 5270 (U. S. Comp. St. 1901, p. 3591), providing for the 
extradition of fugitives from the justice of a foreign country, an alleged 
fugitive may be arrested under a warrant issued by the committing 
magistrate on the complaint of a représentative of the foreign country, and 
the committing magistrate can only détermine whether a certiflcate from 
the Secretary of State, attesting that a réquisition has been made by the 
foreign government, has been issued, whether the offense charged against 
aceused i^ extraditable under any treaty, whether the person brought 
before him is the one aceused of crime, and whether there is probable 
cause for holding aceused for trial, and the évidence In, that respect must 
be such as, according to the law of the state in whiCh aceused Is appre- 
hended, is sufficient to commit him for trial. 

[Bd. Note.— For other cases, see Extradition, Cent. Dig. §§ 15, IC; 
Dec. Dig. § 14.*] 

12. Extradition (| 14*) — International— Proceedings. 

; Where the certiflcate of the Secretary of State, attesting that a réqui- 
sition has been made by a foreign government to secure the preliminary 
àrrest of a person charged with crime, was exhibited to the committing 
magistrate between the tirae of the arrest of aceused under a warrant 
Issued on the complaint of a représentative of the foreign country, and 

•For othBi- caeeip se^ sa^e toplc & § numbeb ia Dec." & Am. Dlgs. 1907 to date. & Rep'r Indexes 
185 F.— 56 
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thè final hearlng, there was a sufflclent eompllance wlth Rev. St. § 5370 
et seq. (TJ. S. Comp. St. 1901, p. 3591), providing for the ertradition of 
fugitives from the Justice of a forélgn country, and the treaty between the 
United States and Italy, entered into lu 1868 (15 Stat. 629) and amended 
In 1884 (24 Stat. 1001). 

[Ed. Note.— For other cases, see Extradition, Cent. Dlg. S§ 15, 16 ; Dec. 
DIg. I 14.*] 

13. EXTEADITION (§ 10*)— INTERNATIONAL— PEOCEEDINGS— WARRANT FOR Ae- 
RE8T. 

Where an extradition treaty, providing for the surrender of persons 
comroltting enumerated crimes, exlsts between the United States and 
a forelgn government, a "request" hy the foreign government for the sur- 
render of a fugitive is a .sufflcient "derband" for the surrender. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig. § 11 ; Dec. Dig 
I 10.*] 

Pétition on behalf of Porter Charlton for a writ of habeas corpus 
and writs of certiorari in aid thereof. Writ of habeas corpus dis- 
missedJ 

R. Floyd Clarke, for the pétition. 

Pierre P. Garven, opposed. 

RELLSTAB, District Judge (at the conclusion of the argument). 
The question before me is whether there is légal ground for the 
présent incarcération of Porter Charlton, for the purpose of hav- 
ing him removed to Italy. It arises on a writ of habeas corpus and 
certiorari and orders issued in aid thereof. 

Thé' testimony taken before the committing magistrate and the 
prbceedings had in the Department of State in relation to such im- 
prisonment are before me. 

The writ of habeas corpus is not one in the nature of a writ of 
error. I hâve no other concern with the findings of the committing 
magistrate than to inquire whether they are based upon compétent 
légal évidence, or with the transactions before the Secretary of State 
than to ascertain whether the Kingdom of Italy made a formai de- 
mand for the extradition of Charlton. 

Porter Charlton is charged with having committed the crime of 
murder in Italy. He was there at thé time the murder is said to 
hâve been committed. He fled that country and was arrested as he 
was landing in this country. 

The proceedings instit^ted against him in this state began with a 
corriplaint under oath by the vice consul of the Itâlian government, 
charging him with the commission of murder. He was apprehended ; 
the warrant being issued by his honor, John R. Blair, judge of the 
court bf oyei* and terminer of the county of Hudson of this state. At 
the hearing, évidence was produced which satisfied the committing 
magistrate that he wa;s a fugitive from justice; that he was the per- 
son desired by, the Italian government; and that there was probable 
cause for holding himi for trial. Thereupon he committed him td the 
county jail of Hudson county ito await the surrender by the national 
governtnent. 

*For otbër caseè sèe same topic & S DxrMBEB In Dec. & Am. Dlgs. 1907 to date, & tLep'r Indexes 
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It îs said in his behalf that the committing magistrate refused to re- 
ceive évidence of the prisoner's insanity, and that that was légal error. 
It will be observed that that attack is not made upon the competency 
of the évidence brought before the magistrate, but because he re- 
fused to receive what, in the judgment of the petjtioner's counsel, 
was not only compétent, but necessary, évidence to be considered be- 
fore extradition could be ordered ; the point being that the individ- 
ual, no matter how well identified as the person who committed 
the act of killing, could not be held legally responsible for that act un- 
less he was a sane person, and therefore évidence of his insanity should 
hâve been received. 

It is contended in that behalf that the committing magistrate should 
hâve received évidence : First, as to his sanity at the time of the com- 
mission of the act; and, second, as to his sanity at the time of the 
hearing. Counsel for the Italian government stated that it was not his 
mental condition at the time of the hearing that was sought to be es- 
tablished, but his mental condition at the time of his arrest. 

Mr. Clarke : That is not the f act, your honor. 

The Court: I will pass that distinction, and assume that it is not 
correct. I will review the question as if the purpose was to ex- 
amine into his then mental condition. 

He was apprehended in the state of New Jersey, and, of course, the 
first question that présents itself with relation to the matter of in- 
sanity is whether that was a proper subject for examination by the 
committing magistrate, When a man is put upon his trial upon a 
charge of crime, it is upon the double presumptiqn that he was sane 
when the act was committed and at the time he is put to his défense. 
Upon proper allégation a judicial inquiry is institut ed to détermine 
whether he is mentally capable of making a défense. This is not, prop- 
erly speaking, a défense. It is preliminary to the trial itself. The 
question of his sanity at the time of the commission of the act is a 
défense. Therefore a man may be,sane at the time of committing an 
offense; çtill, if he subsequently becomes insane, he may not be 
tried for such crime during insanity. He may be put on his trial 
when he is restored to sanity. It follows, therefore, that insanity as 
a prévention of trial can only be raised at or immediately before his 
trial, and only in the forum provided by the jurisdiction which he is 
alleged to hâve outraged. UntiJ the trial is moved such preliminary 
investigation cannot be insisted upon, for the authorities may, at their 
own motion, await returning sanity. Such an inquiry is not proper 
upon the hearing before the committing magistrate, whose function 
is merely to détermine whether a crime bas been committed, and 
whether the évidence indicates that the accused committed it. Nor can 
it be raised before the grand jury, whose function it is to sift the évi- 
dence on the part of the state and détermine whether sufficient cause 
appears to put the accused upon trial. Therefore, upon extradition 
proceedings, an inquiry into the présent sanity of the person arrested 
is improper. The state or kingdom whose laws hâve been violated, 
and whose duty it is to yindicate thern, is the oqly authority to make 
this investigation, to be instituted by them preliminary to the trial 
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upon the merits. The question of the sanity of thé prisoner àt the 
time of the hearing was therefore not one to be investigated by the 
commîtting magîstfate. 

The question 6î the prisoner's sanity at the time of the commission 
of the crime, as already stated, is a matter of défense and one tbat 
can be interposed only when he shall be put on bis trial on the merits. 
Tbat inqUiry in the présent case requires an examination of the 
prisoner's mental condition and conduGt at and about the time of the 
commission of the crime. The witnesses to testify to such facts are 
in a foreign country, easily accessible àt the place of trial, and whose 
production hère would be attended with great difficulty and consid- 
érable expansé. 

While his présent sanity is a question that will dépend upon his 
mental state and conduct evidenced in this country at this time, the 
question of his previous sanity is one that relates to surroundings in 
another country, and at a much earlier period of time. The standard 
of sanity of the country whose justice has been violated governs. It 
is lamentable, of course, that there should be a différent standard 
on that very important question ; but such is the fact. . 

The first inquiry may not now be made, because it would be pré- 
maturé, as, if he were now pronounced to be insane, he might be sane 
when the trial upon the merits shall be ready to be moved. A présent 
détermination, therefore, on that question, would be inconclusive. 

The second inquiry, being one that relates to his défense, could not 
be entertained by the committing magistrate, as the proceeding be- 
ïore him was but a hearing, and not a trial. 

The next contention is that, under our Constitution, the accused, 
being an American citizen, cannot be extradited unless there is a 
positive obligation on the part of the United States to surrender its 
citizens when accused of having committed a crime in a foreign 
country. To extradite, unless there is a positive obligation, is said 
to be contrary to the constitutional guaranty generally known as the 
"due process of law" provision in our Constitution ; that in a govern- 
ment like ours, with its constitutional limitations, no American citizen 
can be surrendered to another country merely out of courtesy or in a 
spirit of international comity. 

Reduced to its last analysis, that contention, I think, is to be deter- 
mined by this: Whether there is an- existing treaty between the United 
States andltaly which requires that Charlton shall be surrendered to 
the demanding governnient. An extradition treaty was entered into 
m 1868 (15 Stat. 639) between this country and Italy and amended 
in 1884 (24, Stat. 1001). 

In the préamble to the original treaty it is déclared that : 

"With a View to the better administration of justice, and the prévention of 
crime * * * that persons convicted of or charged with the crimes here- 
"inàifter speelfied * * * be reciprocally delivered up." 

In article 1 both governments "mutually agrée to deliver up persons 
who * * * shall seek an asylum or be found within the terri tory 
,of the other." 
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In article 2 it is provided that: 

"Perêons shall be delivered up who shall hâve been convieted of or be 
charged * * * with any of tbe foUowlng crimes: First, murder." 

The Italian governmen|; has given the word "persons" used in this 
treaty an interprétation so as to exclude citizens or subjects of the 
respective countries, and has persistently refused to surrender any 
Italian subject who has returned there fugitive from the justice of this 
country. 

The contention on behalf of the prisoner is that this construction 
is either the true one, with the resuit that Charlton may not be extra- 
dited; or, if incorrect, is such a répudiation of a reciprocal obliga- 
tion as to amount to an abrogation of the treaty, with the resuit that 
he, being an American citizen, cannot, at the option of the executive 
branch of the government, be surrendered, because that would be in 
violation of Charlton's const;itutional rights, namely, not to be de- 
prived of his liberty except by,"due process of law." 

If an extradition treaty subsists with a foreign government, under 
our Constitution and law of the land, a surrender of the prisoner in 
pursuance thereof would be in accordance with the "due process of 
law" constitutional requirement. Neither the executive branch of 
Dur government, though strenuously objecting to this construction 
placed upon the word "persons" by the Italian government, nor the 
législative branch, has taken any steps to a formai abrogation of the 
treaty. But the very persistence of the Italian government in its re- 
fusai has led the American government to desist from any further ap- 
plication for the return to this country of Italian subjects charged with 
the commission of crime hère and who hâve fled to their own country 
for an asylum. But that, in my judgment, cannot be construed as an 
abandonment by this government of its contention that the proper con- 
struction of the word "persons" includes subjects and citizens, or as an 
acknowlèdgment that the treaty has been abrogated. The executive 
department has always acted with référence to such treaty as if it were 
subsisting, and in this particular case has ordered the surrender of 
Charlton. 

On behalf of the latter it is insisted that such provisions are neces- 
sarily reciprocal, and are of binding force only so long as they are 
reciprocally cpmplied with; that upon the deliberate refusai on the 
part of the Italian government to surrender its own subjects, and thus 
deny the gênerai and comprehensive meaning of the word "persons," 
such provisions, ipso facto, were abrogated. 

In this behalf it is further contended that while under the prin- 
ciples of international law the sovereignty has the option, and might 
exercise it, to surrender one of its citizens a fugitive from another's 
justice, yet that that option could not be exercised by the executive 
branch of our government beçause of the "due process of law" con- 
stitutional guaranty, but that such option could be exercised only by 
Congress, or the treaty-making power; that as the sovereignty was 
under no obligation to surrender, and only had the power of option in 
the premises, the rights of an American citizen could not be invaded 
except by the intervention of the législative power, which in such mat- 
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ters is suprême, and in relation to which the executive was but the 
agent. , ;,,,, : . , : -, , 

On the question of the construction ,of the treaty, it is contended 
that the construction placed thereon.by the diplomatie branch of our 
government, viz., that the woi'd "persons" includës American citizens, 
and that this country is bound to surrénder its citizens, notwith- 
standing the position taken by the .législative and diplomatie depart- 
ments of thei Italian government rèf using to deliver or permit to be de- 
livered their own citizens finding an asylum in that country, is not 
the trué one, and could not bè binding upon either Chàrlton or thç 
courts. 'Uhdoubtedly, in view that "treaties . are made a'part of the 
suprême law of the land by the Constitution which authorizes them, 
the courts are bound to construe such treaties as they are bôund to con- 
strue àny other law of the land \vhen properly presented for inter- 
prétation, and, while the courts wiU give due considération to the con- 
structioh placèd upon a treaty by the' executive or diplomatie branches 
of the government, yet upon the courts is placed the duty of acting 
independetltiy, and to accept full responsibility in determinihg the 
construction that is to be given tbtbe treaties. And fùrther, inasmuch 
as the treaty is by the Constitùtîôti rnàde a.law of the land, the con- 
struction placed upon some of its provisions by the departitients of the 
foreigti country with whoffl the treaty is made, executive, législa- 
tive, oi; jùdicial, is not cotttrdlling; The fact that our courts' inter- 
pretE|tiôn of the true meaningof sùch provisions may not be acquiesced 
in by'the foreigri government is of ho conséquence when the question 
is one 6f eiiïorcing such tréitjf provisions in this côùntry; and ove'r 
a persOn who is within its juWsdictipn. 

The Word "persons," given its brdinary meaning, is sùfficiently com- 
prehensive to embracé titizenS. The fact that in the countries coiti- 
posihg continental Europe à jess inclusive meaning has been attributed, 
one that çonforms more tb'thdr idéa of national' policy, will not be 
acceptéd as a, conclusive canoh of construction of wOrds used in in- 
ternatioiiâr compacts, when other countries no less significant in na- 
tional importance and in international relations hâve adopted the 
more comprehensive meaning, and the . one in accord with its ety- 
mology. In 31 of the 36^ treaties made by this government with 
foreign countries, in which the word "persons" is used, there hâve 
been inserted spécifie clauses éxpressly excluding, from the opération 
of such treaties, the. citizens and subjects of such countries. This to 
my mind is a clear indication that, among the greater number of sov- 
ereignties constituting the family of nations, the Word "persons," 
used generally and without qualification, includës the citizens and 
subjects of tne respective contracting nations, and that the inter- 
national canon of construction àsserted for the contrary interprétation 
does not exist. 

The cûnstruction that I give to such word in the treaty now undèr 
review is that it includës titizens and subjects fèspectively of the 
contracting 'parties. Chàrlton, therèf ore, bèlng embraced within what 
is now determined to be thé'profier construction of this treaty provi- 
sion, the rem'aining question is whether, in view ôf the persistent re- 
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fusai of the Kingdom of Italy to give this provision such construc- 
tion, and its withholding from uS, when demanded, its subjects fugi- 
tive from our justice, the treaty is abrogated. 

In that behalf, it is said that the refusai by Italy to surrender its 
subjects is such a breach of a reciprocal duty as to prevent the 
American government from surrendering its citizens. It seems to me 
that that proceeds upon a false reasoning. In the case of an ordi- 
nary contract, it is not held that, because one of the parties violâtes 
its terms, the other may not insist upon its being maintained. He bas 
the option of considering the contract at an end, and taking such steps 
to enforce bis rights as he deems best. That is also the option of 
the United States government. But which department of the gov- 
ernment? Manifestly, the political departments — Congress or the 
treaty-making power — ^possibly the executive power within certain 
limitations; assuredly not the judiciary. How can it be said that a 
court may déclare a treaty made between the United States and a 
foreign sovereignty abrogated, when the political departments of the 
government are treating it as subsisting? That, it will be observed, 
is not a question of construction, but of the existence of the agreement. 
The argument in that behalf, as I understand petitioner's counsel, is 
that by the conduct of the Italian Kingdom, based on its construc- 
tion of the Word "persons," the convention is at an end. It seems 
to me that the logic of counsel's argument forces him to that conclu- 
sion. If the act of the Italian government does not put it at an end, 
it is not at an end, because neither Congress nor the treaty-màking 
power of the United States bas so considered it. 

In that behalf, it is also said that the executive department bas not 
the power to exercise an option. That may be true; but, so far as 
this question is côncerned, it is unimportant. If it bas not the power 
to afïirm; neither bas it the power to disaffirm, and the treaty continues 
ih the absence of corigressional action, or action by the treaty-making 
power. The American government bas dealt with the treaty as subsist- 
ing; it bas honored the réquisition of the Italian government for the 
surrendèi" of its citizens ; and the court has not the power to go behind 
that act and say that the treaty has been ended. 

A furthèr contention is that, under the treaty provisions plus our 
statute, Cbarlton's surrender has not been demanded within the time 
fjxed by the treaty— 40 days from the time of the arrest. It appears 
that Charlton was arrested, not pursuant to a formai réquisition of the 
Italian gov'ernmeiit, but upon the complaint of the vice consul, Italy's 
représentative in this country. 

A référence to the statutory requisites for the extradition of fugi- 
tives from justice is necessary hère for a proper understanding of what 
is meant by a formai demand. Thèse are to be found in the Act of 
August 12, 1848, c. 167; 9 Stat. 302; sections 5270-5277, Rev. Stat. 
(U. S. Cbmp. St. ,1901, pp. 3591-3597) ; article 5 of the treaty be- 
tween thé United States and Italy of 1868 (15 Stat. 629); and article 
2 ôf the snpplemei^'tal treaty of 1884 (24 Stat. 1002). Thèse are to bè 
read and constmed together; the treaty provisions being the là ter, of 
course, contro! When the two are irreconcilable. 
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Section 5270 is in force wherçVer there is a treaty existing, -and au- 
thorizes thecommitting magistrate, upon complaint made under oath, 
to cause to be brought before him any person charged with having 
corrHnittçd an extradi table crime in a foreign country,. and to hear 
and consider the évidence of criminality that may be.ibrought against 
him, 

By article 5 of the original treaty, the arrest is made upon the war- 
rant of the executive. By article 2 of the supplemental treaty, an 
arrest is authorized by the magistrate upon the exhibition to him of 
a certificate from the Secretary of .State, attesting that a réquisition 
has been made by the foreign goyernment to secure the preliminary 
arrest of the person charged with crime, and on a complaint under 
oath attesting the commission of: the crime. 

On the hearing, by section 527.0, if the magistrate deems the évi- 
dence sufScient to sustain the charge under the treaty, he is to certify 
his finding, together with a copy of the testimony, to the Secretary of 
State, that a warrant may issue upon the réquisition of the foreign 
government for the surrender of such person, according to the treaty 
stipulations, and commit the accused to await such .surrender. 

By article 2 of the supplemental treaty it is provided that the ac- 
cused rnay from time to time be remanded to prison until a formai 
demand for his extradition shall be made and supported by évidence, 
as above provided. This. article also provides that, if the réquisition 
with the . documents provided for be not made by the demanding 
goverrmient within 40 days from the arrest of the accused, he shall 
be set at liberty. 

It will be noted that, by the statute, which is in force in the case 
of ail treaties;, an alleged fugitive from justice may be arrested upon 
complaint, regardless of wbether a réquisition or demand has been 
made on this government ; that only the surrender of the accused is 
dépendent ijpon the réquisition of such foreign government ; and that 
the warrant for such surrender is issued by the Secretary of State. 

The committing magistrate has no concern with what transpired 
between the foreign government and our own, preceding or subséquent 
to the issuing of such warrant or certificate. The duty of the cpm- 
mitting . magistrate is confined to determining : First, whether such 
warrant or certificate has been issued; second, whether the offense 
charged against the accused is extraditable under the treaty; third, 
whether the person brought before him is the one accused o'f sùcli 
crime; and, fourth, whether there is a probable cause for holding 
the accused for trial, the évidence in that respect to be such as, ac- 
cording to ;the ]aw of thç state in .Avhich the accused is apprehended, 
woùld be suff^cient to conîmit him for trial. 

In th,i&,casey the certificate from the Secretary of State wâs ex- 
hibited tq the magistrate between Çharlton's arrest and the final hear- 
ing. This, ùnder the autliorities, is sufficient. It is contended, how- 
ever, th^t, jri. addition to the réquisition from the foreign govern- 
ment,. which properly, shbuld précède the issue of this certificate — 
the 'mandate to the committing magistrate^hè Italian government 
mUst make a formai demand before the person apprehended may be 
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removed from the country bf his asylum. It seems to me that such a 
construction is not tenable. Certainly, if a fugitive from another 
country's justice may be apprehended upon a written complaint under 
oath, demand for his extradition should be made by the government 
whose justice has been outraged, before such person should be sur- 
rendered. But it is going too far to say that if the demanding govern- 
ment has at some time either preceding the accused's/arrest, or before 
the expiration of the 40 days, formally placed before our government 
a demand for his extradition, and upon which the Secretary of State's 
mandaté issued, that such foreign government should be again re- 
quired to make a demand. But assuming that a formai demand dif- 
férent from, and in addition to, the réquisition upon which the man- 
date issued, is required, even such a demand has been made in this 
case. The Secretary of State has twice certified to this court a com- 
munication received by his department from the représentatives of the 
Italian government, and which, as I read it, is a formai demand made 
under this treaty. True the word used is not "demand." It is "re- 
quest." But that does not change the effect or significance of the 
act. Some strenuous persons might use the word "demand," when 
they mean "request" ; and others with more tact or diplomacy will 
use the word "request," when they mean "demand." But the resuit is 
the same. It is a distinct déclaration from the foreign government 
that a certain person is desired, and it amounts, in légal parlance, to a 
demand. Nor hâve I any concern with the fact that this émanâtes 
from a government that has been persistent in its refusai to surrender 
its own subjects upon Hke request or demand. The request or demand 
was made. It is based upon this treaty. And, whatever construction 
Italy placed upon the word "persons," it reached the Department of 
State as a demand under that treaty. Our government honored it. It 
is a part of the records in the Secretary of State's office; it may not 
actually hâve been recorded in the books, and may not even appear in 
the index. But it is there, and I can see nothing in the statute or the 
treaty that requires anything more formai than the fact of making the 
demand. 

The resuit is that the writ of habeas corpus must be dismissed. 



HOTT V. OGDEN PORTLAND CEMENT CO. 
(Circuit Court, N. D. New York. March 13, 1911.) 

1. APPEARANCE.(§ 9*) — GENERAL OB SPECIAL. 

Under thé New York practlce, mère demand for a eopy of the complaint 
by défendant in person or by attorney, if an appearance at ail, would be 
a spécial, and not a gênerai, appearance. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 42-52; Dec. 
Dig. § 9.*] 

2. DEATH (§ 35") — RiGHT TO Sue— JURISDICTION. 

An adnilnistrator, appointed in New York, of a résident décèdent in- 
jured by négligence occurring in and dying in another state, having a 
statute allowing a recovery for death caused by négligence not incoii- 

•For other cases See same tople & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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slstent wlth the New York statutes on the sanie subject, may malntain 
au action on the forei^ statute In the Circuit Court of the United States 
of the district where tlïe décèdent resided and such administrator résides. 
[Éd. Note.— For other cases, see Death, C«nt. Dlg. § 50; Dec. Dig. § 
35.*] 

3. CoHi'OBATIONS (§ 642*) FOKEION CORPOKATIONS— DOING BUSINESS IN StATE 

: — PbOCESS. 

Where the président of a foreign corporation came to New Yorlî to 
eettle a claim for the wrongful liilling of plalntifC's décèdent in the state 
of the corporation'» domicile, such business dld ndt constltute a doing 
business by the corporation in New York, so as to confer jurlsdlction on 
the Nfiw York courts by service of process on the président whlle so en- 



[Bd. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2520-2527; 
Dec. Dig. § 642.* 

Service of process on foreign corporations, see notes to Eldred v. Amer- 
ican Pàlace-Car Co., 45 C. C. A. 3; Cella Counuission Co. v. Bohliuger, 
78 C. G A. 473.] 

4. Removal op Causes (| 114*) — Peocebdings for Removal — Attack on 
Service.' 

Défendant, a foreign corporation, was sued in the Suprême Court of 
New York by service on its président whlle temporarily wlthln the state, 
to settle a death clalm out of which the action arose. Défendant ap- 
peated speclally and moved to set aslde the service, and, this motion be- 
Ing denied, served a gênerai notice of appearance In the action and de^ 
manded a, copy of the complaint which was thereaf ter served on def end- 
ant's attorneys. No appeal was taken from the order denying a motion to 
quash the service, though authorlzed by the state law, but after receiviug 
a copy of the complaint défendant rémoved the cause to the fédéral Cir- 
cuit Court, and after obtainlng an extension of time to answer renewed 
its motion to quash the service without any restriction or limitation in 
the Circuit Court of its appearance. Held, that défendant was not agaiu 
entitled to attack the service in the fédéral court under the rule that 
matters which hâve been decided in the state court and not appealed 
froto should be regarded as settled when the case Is thereaf ter removed 
to the fédéral court ; also, that the gênerai appearance under the circum- 
stances was yoluntary and conferred jurisdiction. 

[Ed. Noté. — For other cases, see Removal of Causes, Cent. Dlg. §§ 241- 
244; Dec. Dlg. § 114.*] 

Action by Lettie T. Hoyt, as administratrix, etc., of Irwin B. Hoyt. 
deceased, against the Ogden Portland Cernent Company. On défend- 
ants motion to set aside and déclare null and void the service of 
summons in an action commenced in the state court and removed by 
the défendant. Motion denied. 

William M. Peckham, for plaintiff. 
Goodelle & Harding, for défendant.. 

RAY, District Judge. The défendant îs a corporation organized 
and doing business in and under the laws of the state of Utah. It 
has no property or place of business in the state of New York and 
no agent in such state. It has never carried on or donc business in 
the state of New York unless an attèmpt by its président, W. J. Bell, 
to compromise and settle this claim made and negotiations to that end 
had in New York state on several occasions constitute doing bqsiness 
in said state of New York, or unless the hiring of Irwin B. Hoyt, the 

-•For other oases see: eame topic & g num;bkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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décèdent, and another by correspondence only, it is claîmed, between 
the défendant company in Utah and the sàid Hoyt residing and be- 
ing hère, constituted doing business in the state of New York. 

The plaintiff is a citizen and résident of the state of New York, 
where she has duly taken out letters of administration on the estate 
of said Irwin B. Hoyt. Said Irwin B. Hoyt at the time of his death 
was a citizen of the state of New York where he had his légal rési- 
dence. He was at the time, however, temporarily in the state of Utah 
in the employ of the défendant company. 

For the purposes of this motion it must be assumed that he lost his 
life in the state of Utah while in the employ of défendant and' by 
reason of its négligence occurring there as the proximate cause. After 
his death and the appointment of Lettie T. Hoyt as administratrix, 
and the making of a claim for damages, William J. Bell, the président 
of the company, and at least one other by authority of the défendant 
company, came from Utah to the city of Syracuse, N. Y., where the 
plaintiflf résides and where said Irwin B. Hoyt had his résidence, and 
on morè than one occasion negotiated with said Lettie T. Hoyt and 
Mr. Peckham, her attorney, as to a settlement and compromise of 
the plaintiff 's said claim for damages by reason of defendant's nég- 
ligence, and then and there obtained from them written memoranda 
and statements regarding the said claim, or made them and took them 
away. It was on and during one of thèse visits and transactions thât 
the summons in this action was served on said W. J. Bell, the prési- 
dent of the company. He was asked if he was the président and 
clothed with sufficient authority to receive the service of the summons 
and a proper person upon whom service could be made, and he stated 
that he was. 

The said summons was issued out of, and this action was com- 
menced in, the Suprême Court of the state of New York, county of 
Onondaga, N. Y., August 33, 1910, and thereafter the défendant ap- 
peared specially and moved in and before said court for an order set- 
ting aside the service of said summons on the same grounds alleged 
hère, and said motion was denied and an order entered accordingly 
October 14, 1910. Thereafter the défendant served a gênerai notice 
of appearance in the action still pending in the Suprême Court and 
demanded a copy of the plaintiff's complaint which was served on 
the attorneys for the défendant November 24, 1910. Thereafter and 
about December 13, 1910, the défendant removed the said cause from 
the Suprême Court of the State of New York to the Circuit Court 
of the United States. The def endartt's àttornéys then after suçh re- 
moval obtained by stipulation an eJïténsion of time to answer herein. 
There has been no restriction or limitation in this court of defend- 
ant's gênerai appearance by order or otherwise unless this motion so 
opérâtes. 

It must be conceded that any person or corporation, unless îorbid- 
den by law so to do, may voluntarily appear in an action, and that 
by so doing hère it waives the service of the process prescribed by 
law to bring him or it into court. I know of no law which prohibits 
a corporation of the state of Utah from voluntarily appearing in a 
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case as .paftyidefepdant in, eitheîr;ofthe; courts of the sfate of New- 
York aijid , thejjeby becpming. bpwnd by it^ judgment or,d^crees;,-,The; 
appearance iHiiist , be; voluntary, ; ho>veveri li sued in, onppi t|ie .Gourtç 
of'the State- of,, New York, and: it.,raiseS|the question pfthe jurisdic- 
tion of the court over itbecause of the illegality of ,thp service of the 
summons ;by notice. tp- set aside t,he, service; and the state court dénies 
the ^.motion, , it; is not compelled,to appear.gejierally, a,ns\(ver, a,nd go 
to;,triaij,but may appeal andsettle .the.flqestipn of.the JegaUty of.tne 
service. But, having raised th^ -question, properly ;b^fore appeafing^ 
generally, shp-uld it-then appeargenerally because compelled ,so to do 
to prptect,itsTights,, and auswer and go to triai and b(e. def eated on; 
thc: raerits,,.4nd then appeal, or .be ,hear(| on the appear'frpm the or- 
der...refv!.sing to set aside the .se;rvieé, ihe court, cduld ,reverse such 
order, and.this iwpuld eri.d:;the case,, for the plainfîff- wpuld be out of 
court. .ïn: States, wheré thjs is -the 'praçtice forced o»,.a défendant, the. 
gênerai appearance ,w.o,u,Id not be|,voJtintary. Such, !ho>vever, is not 
the practicc: in the courts of the state .of .New York. Under the stat- 
utes 6i the state of New York and the décisions of the Court of Ap- 
peals of this state, this service was good and gave the state court ju- 
risdiction. In the décision of the Suprême Court the défendant ac- 
quiesced, as it did not appeal, and it therefore voluntarily appeared 
generally and demanded a copy of the plaintiff's complaint. From this 
copiplaint , it appeared that the plaintiiï demanded judgment for a 
sum„,e?cçeeding $2,000 exclusive of interest and costs. ,Tfhe défendant 
conteiids that it then kn'ew or was informed for the firsit time that 
plaintiflf's demand, the aniount in coijtroversy, was a sum sufhcient 
in connection with diversity of citizeriSjhip to give the Circuit Court 
of the United States jurisdiction; in other words, that it then for 
the first time knew it wa$ a removable case. The défendant contends 
that, in prder to obtain a copy of the complaint and ascertain the 
amountin controversy, it, was compelled to appear generally, and that 
therefore, its gênerai appearance was iiot voluntary— a submission to 
the jurisdictipn^and that it could then remove the case and raise the 
question of the legalityof the service of the summons in the Circuit 
Court of the, United States. 

I do not think this position tenable under the New* York Code of 
Civil procédure and New York practice. The summons may be served 
with or without the complaint. Code Giv. Proc. §§ 418, 419. The 
defepdant may appear generally or even specially. Section 431; Reed 
v. ,Çhilsqii,,.143 N. Y. 1$3, 36 N. E. 884. The défendant can appear 
generally only by serving a notice of appearance or a cppy of a demur- 
rer or ansvi^er.., Val^ntine Vi Myers' S- Depot, 3ft Hian.(N. Y.) 301, 
and cases cited. He is èntitled to a copy of the complaint whether 
he dpes or does not appear. Section 479, A mère demand of a copy 
of the complaint by attorney or in person would be a spécial appear- 
ance if an appearance at^all; clearly not a gênerai appearance. Served 
with a- copy of the complaint he can then appear generally, or spe- 
cially to make any permissible motion he desires. He is not to an- 
swer or derpur until 30 days after service of a copy of the complaint. 
He may.secure an order of court extending his time in which to ap- 
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pear generally or until he is served witha copy of the complaint. 
Code Civ. Proc. § 781. 

"When the time witliln wMch a proceëding in an action after its commence- 
ment must be taken has begun to run and lias net expired,, it may be enlarged. 
upon an aîHdavit showlng grounds tterefor by tbe court, or by a judge au- 
tliorized to malte tbe order in ttie action." 

In iReed v. Chilson, stprâ, the Court of Appeals said, ail concur- 
ring: ■ ■ 

"It is urged tbat tbe défendants were obliged to appear and présent the 
faets to the court or suffer default, knd therefore the appearance was not 
volijntary. This does not; change the effect of the appearance. When a party 
does not intend to subject himself to the jurisdictlon of the court, he must ap- 
pear specially for the purpose of raising the question of iurlsdiction by mo- 
tion, or he may allow tlie plaintiff to go pn and take judguient by default 
witbout affiecting his rights, since no .iudgnient eutered without service of 
process in some forni coiild bind the défendant, and the question of juris- 
dictlon would protect him at auy stage of the lu-oeeediugs for its enforcement, 
provided it has not been waived by hls owu act. Hut, if the défendant elects 
to coiiie before the court and there try the questions, he cannot afterwards 
deny thé jurisdictlon, or be heard to clalm tbat it was not a voluntary ap- 
pearance." 

See, also, to same effect, Matter of McLean, 138 N. Y. 158, 33 
N. Ë. 831, 20 L. R. A. 389; Freeman v. Freeman,.126 App. Div. 601, 
602, 110 N. Y. Supp. 686; Strauss v. Strauss, 122 App. Div. 729, 
730, 107, N. Y. Supp. 842. 

Ail the défendant had to do to fully advise itself of the nature of 
the action and the amount denianded or involved was to demand a 
copy of the complaint and, as matter of caution, give notice of spé- 
cial appearance for that purpose, and if necessary then ask for an ex- 
tensiorf of time in which to appear generally. The geiieral appear- 
ance hère was clearly voluntary. The state court obtained full juris- 
diction of the défendant. It had jurisdiction of the subject-matter. 
The complaint sets up a statute or sta tûtes of Utah similar to those of 
the state of New York and not inconsistent therewith, allowing re- 
covery in the case of death caused by neglience and giving a right of 
action for such négligence. It has been repeatedly held that the ad- 
ministrator appointed in New York of a décèdent résident of this 
state, injured by négligence and dying in another state having such 
a statute, may maintain an action on such statute in the Circuit Court 
of the United States of the district where such deceased person re- 
sided and such administrator résides. If the défendant had not vol- 
untarily ■ appeared generally in the action, this court would possibly 
hâve full power in the premises ât thiâ itime to set aside the service. 
Remington v. Central Pac. R. Co., 198 U. S. 95, 25 Sup. Ct. 577, 49 
L. Ed. 959. The right to remove arose when the amount in contro- 
versy appeared for the first time to exceed the statutory amount re- 
quired if sought before answer or demurrer was due ; but the défend- 
ant was not compelled to appear generally in the case prior to the 
service of the complaint. This is the question of the eft'ect of a gên- 
erai voluntary appearance' in the state court before removal. 

The next question iS' whether àt not the défendant, it having ap- 
peared voluntarily genéralljr in the state court and thereby submitted it- 
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self to the jurisdiction of that court and then removed the case to the 
Circuit Court of the United States, can now set aside the service of the 
summons, or hâve it set aside by the Circuit Court, the same as if the 
action had been commenced in this court and no gênerai appearance en- 
tered? If so, it is a sort of appeal from the décision and order of the 
State court, not appealed from, to the Circuit Court of the United 
States, after a gênerai voluntary appearance in the state court, in place 
of an appeal to the appellate courts of the state, and a reopening of the 
whole matter with a genpral appearance in the case. 

In Remington v. Central Pacific R. Co., supra, the Suprême Court 
of the United, States, on writ of error from this court, held, quoting 
from headnote, that: 

"Although the state court, before removal, has refused, subject to an ap- 
peal, to set aside a summons, the Circuit Court has power to reopen the ques- 
tion and to set the summons aside." 

But in that case there had been no gênerai appearance by the de- 
fendant, and an appeal was pending from the décision of the lower 
court refusing to set aside the service. In that case, instead of ap- 
pearing genérally after refusai of the spécial term of the Suprême 
Court to set aside the service of the summons, the défendant appealed 
from the order and applied for a stay, vi'hich was granted pending 
the appeal. Making thèse motions was but a spécial appearance, and 
the défendant only appeared specially as the statement of the case 
shows. In those proceedings it appeared by an affidavit filed by the 
plaintiff that the amount in, controversy was sufficient to give the Cir- 
cuit Court of the United States jurisdiction and make it a removable 
case whereupon the défendant immediately resorted to and perfected 
removal proceedings. The appeal from the order refusing to set aside 
the summons was then pending. The question had not been finally 
determined by the state courts when the removal took place. The case 
having corne into the Circuit Court without a final décision of the 
state courts on the question of setting aside the service of the sum- 
mons, and no gênerai appearance having been entered, the Circuit 
Court took the case as it f ound it and entertained and granted a mo- 
tion to set aside the service. Hère no appeal was taken from the or- 
der of the state court, and its order became a final détermination of 
the question by the state court, and thereupon the défendant accept- 
ing such adjudication voluntarily appeared genérally and later re- 
moved the case to the Circuit Court. Can this court now, in eflfect, 
and in face of the gênerai appearance, reverse that final order of the 
state court? ; Would not it be an abuse of discrétion, even if it has 
the power, to open that question? The défendant came into this 
court by removal proceedings voluntarily after having appeared gen- 
érally and voluntarily in the case without taking an appeal from the 
order of the state court refusing to set aside the service of the sum- 
mons and in efïect holding such service valid. Should not the court 
take the case as it- found it when removed and not undertake to review 
or rescind or reverse the action of the state court in any jnatter finally 
determined by it on a disputed question of fact;? 
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If the question of the validity of the service of the summons had 
been an open question in the state court, even on appeal, when the 
case came hère, this court would consider and détermine the question 
for itself. It would not make the appeal nugatory by refusing to 
consider the question and blindly accepting the décision of the state 
court of fîrst instance. It is, of course, true that a motion once denied, 
by permission of the court, may be renewed before action taken under 
it. But when a court of compétent jurisdiction has determined a 
question, in the absence of fraud, and the party afifected thereby has 
accepted the décision by not appealing and by entering a gênerai volun- 
tary appearance, should not such matter be regarded as closed in ail 
courts if the court pronouncing the décision had jurisdiction to render 
it. That the state court had power to make the décision it did is 
beyond ail question. The Suprême Court of the state alone had power 
to décide in the first instance whether the service of the summons was 
valid. Whether right or wrong, it is equally conclusive until proper- 
ly reversed, vacated, or set aside. Of course, no court can gain juris- 
diction of the person or subject-matter by merely deciding that it has 
it. But, when, on a controverted state of facts, a court of compétent 
jurisdiction décides that jurisdiction of the person has been obtaine^ 
by légal service of process, and no appeal is taken, and the défendant 
then submits itself to the jurisdiction of the court by a gênerai ap- 
pearance in the case, should not ail defects and irregularities of serv- 
ice be deemed waived under the New York practice, where that ques- 
tion may be finally settled by appeal before pleading to the merits? 
Of course, in those jurisdictions where such an order cannot be ap- 
pealed from or reviewed except in connection with an appeal from 
the final judgment, a gênerai appearance by answer or demurrer would 
not necessàrily confer jurisdiction of the person. Having raised the 
question and received an adverse décision, and being then compelled 
to acquiesce therein until final judgment on the merits, the answer or 
demurrer should not be deemed a waiver of any illegality of service. 
See Southern Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 
L. Ed. 942, and like cases. 

In Wabash Western Railway v. Brow, 164 U. S. 271, 17 Sup. Ct. 
126, 41 L. Ed. 431, the question was whether the défendant, by fil- 
ing its pétition and bond and removing the case to the Circuit Court 
of the United States, thereby appeared generally and conceded juris- 
diction over the person of the défendant Wabash Western Railway. 
The court held that it did not ; that the appearance for that purpose 
and the taking of that step in the state court amounted to a spécial 
appearance only, and did not waive the illegality of the service of the 
summons in the state court. In that case it was perfectly clear that 
the service was illégal, as the process was not servèd on an officer of 
the def enda:nt company or any person authorized to represent it. The 
case is valuable hère, however, because of certain statements made 
by the court in its opinion, viz.: 

"Although the suit must be actually pending in the stàte court before It 
can be removed, its removal Into the Circuit Court of the United States does 
not admit that it was rlghtfiiHy pending in the state court, or that the défend- 
ant could bave been compelled to answer therein; but enables the défendant 
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to'avail Iiimself, In tlie Circuit Court of tlie United States, of any and every 
défense, duly and seasonably reserved and pleaded, to the action, 'in the same 
njanner as if it had been originally commenced in said Circuit Court.' [Gold- 
ey V. Rtorning News] 15G U. S. 523, ^25 [15 Sup. Cit. 559, 30 L. Ed..517J. 
* * * Want of Jurisdiction over the person is one Of tliése défenses, and, 
to use language of Judge Drummond : in ÀtcMson ,v. • Marris (G. 0.) 11 Fed. 
5582, we regard it as not open to doubt ttiat 'tlie party has a right to the opin- 
ion of the fédéral court on every question that may arise in the case, not only 
in relation to the pleadlngs and merits, but to the service 6f process ; and it 
would be contrary to the mauifest intent of Congrëss to hold that a party, 
who bas the rlght to remove a cause, Is foreclosed as to any question tvhich 
the fédéral court eau be called upou, under the law, to décide.' * » » The 
statute does not require the removing party to raise the question of juris- 
diction over bis persou in the state court before removing the cause, or to re- 
serve that question in respect of a court which is to lose any power to deal 
with it; and to décide that the présentation of the pétition and bond ig a- 
vifalver of the objection would be to place a limitation upon the jurisdiction 
of the Circuit Court, which is whoUy inconsistent with the act. * * * 
And wben removal is had before any step is takeu In the case, as the statute 
provides that 'the cause shall then proceed in the same manner as if it had 
been originally eommencèd in said Circuit Court,' it seems to us that it can- 
not be successfully denied that every question is open for détermination in 
the Circuit Court, as we hâve, indeed, already decided. * * * By the ex- 
ercise of the right of removal, the petitioner refuses to permit the state court 
to deal with the case in any way, because he prefers another forum to which 
the law gives him the right to resort. This may be said to challenge the ju- 
risdiction of the state court, in the sensé of declining to submit to it, and not 
necessarily otherwise." 

The court expressly stated that the statute relating to the removal 
of the cause does not require the removing party to raise the ques- 
tion of jurisdiction over his person in the state court before remov- 
ing the cause, and also that the removal enables the défendant to 
avail itself of any and every défense duly and seasonably reserved 
and pleaded to the action, and further that, when removal is had be- 
fore any step is taken in the case, the cause may be proceeded with 
after removal in the same manner as if it had been originally com- 
menced in the Circuit Court. The court, in that case, it will be noted, 
held that by exercise of the right of removal the removing party re- 
fuses to permit the state court to deal with the cause in any way be- 
cause he prefers another forum to which the law gives him the right 
to resort, and that thiS challenges the jurisdiction of the state court 
in the sensé of declining to submit to it. 

We may fairly infer from this that, where the party défendant be- 
fore removing the cause resorts to the state court for the purpose of 
testing the legality of the service of process upon him bringing him 
into court, and obtains a décision which is adverse, and he then ap- 
pears generally before removing the cause, he should be bound by the 
action of the state court to which tribunal he resorted for a déter- 
mination of his rights before removing the case. This is decided in 
Guernsey v. Cross (C. C.) 15'3. Fed. 827, where it was.held: 

"On removal of a cause' into a fédéral court, thati court takes it precisely as 
It finds it, accepting ail decrees and orders of the stftte court as adjudications, 
iind, will not eutertain a motion which had been fully presented to and flnaliy 
<îecld'ed' by the state, çotirt before removal." > : '. 

Also, in Durtcan V. Gegan, 101 U. S. 810, 25 Iv. Ed. 875, where 
it was said: . . , , - 
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"The proceedings had in a cause are not racated by its removal from a 
State court to the Circuit Court. * * * Held, that the Circuit Court, the 
cause àaving been thereto removed, properly ruled that the parties, as to the 
rights litigated and disposed of, were coneluded by the judgment." 

If this is not true, then a défendant, not intending to remove a 
cause which he knows to be removable, raay appeal to the state court 
to set aside the service of the summons and, on meeting with an ad- 
verse décision, remove the cause and use this proceeding as an appeal 
from the state to the fédéral court where it is wcW knovvn the déci- 
sions hâve been and are at variance with the Court of Appeals of the 
State of New York. True, the right of removal is statutory and ab- 
solute ; but it seems to me that, when the right of the party challeng- 
ing the service of the summons to test that question in the Circuit 
Court has not been reserved by an appeal in the state court, he should 
not be permitted to renew or revive the question in the Circuit Court 
after removal except upon the présentation of newly discovered évi- 
dence not presented in the state court. I think this in perfect accord 
with the décision of the Suprême Court of the United States in Rem- 
ington V. Central Pac. R. R. Co., 198 U. S. 95, 25 Sup. Ct. 577, 49 
L. Ed. 959, before cited, where the court held that the Circuit Court 
after removal had the power to entertain a motion to set aside the 
service of the summons and grant the motion if satisfied that the 
state court had made a mistake in denying the motion made there to 
set aside the service, and which motion was still pending on appeal 
and undetermined when the removal took place. As I look at it, the 
Circuit Court in that case took the removed cause as it found it — 
that is, with the question of the legality of the service of the summons 
undetermined in the state court — and thereupon proceeded on motion 
to détermine the question as it thought the évidence and law demand- 
ed. That is not this case. Hère the défendant, without necessity, 
before removing the cause, submitted the question of the legality of 
the service of the summons to the state court and took no appeal 
from its décision, but, on the contrary, without necessity, entered a 
gênerai voluntary appearance and thereafter removed the cause. The 
défendant hère elected to test the question of the legality of the serv- 
ice of the summons in the state court, and, having done so, before 
removal, should be held coneluded by the décision of that court not 
appealed from and followed by the voluntary gênerai appearance. 

The défendant makes no contention that it has any newly discov- 
ered évidence on this motion not before the state court. It is not a 
case where the service of the summons was clearly illégal. The serv- 
ice was made upon the président of the défendant company at a time 
when he was acting within the scope of his apparent authority and 
was engaged in the transaction of business for the company of which 
he was the président. The affidavit of the plaintiff is that before that 
time the défendant company had hired at least two men at the city 
of Syracuse to work for it in Utah. There are two sides to the con- 
tention whether or not the président of the company was transacting 
business for the company in the state of New York within the mean- 
ing of the law at the time he was served with the summons. The 
défendant company at Syracuse, the plaintiff says, had hired the de- 
185 V.—51 
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cèdent and another person at a prior time. Hoyt lost his lif e in Utah 
by reason of the négligence of the défendant company. Under the 
Utàh statutes the company was liable te respond to the administra- 
trix residing in Syracuse in damages for such death. The défendant 
company was under no légal obligation to send its président into the 
State of New York to settle or compromise the claim or gather in- 
formation on the subject, but it elected so to do and sent its président, 
who appeared there and attempted to compromise and settle the mat- 
ter on at least two différent occasions. This was business of the com- 
pany, and its président was clearly doing business for the company 
growing out of and connected with its main business. Of course, in 
the broad and gênerai sensé of doing business for which the company 
was organized, the président was net doing business for the défend- 
ant company. 

In Brush Creek Coal & Mining Co. v. Morgan-Gardner Electric 
Co. (C. C.) 136 Fed. 505, it was held: 

"Service of process on a général offlcer of a foreign corporation, who volun- 
tarily came into tlie state to adjust a différence between the corporation and 
plaintiff with référence to the subjeet-matter of the suit, while such agent 
was within the state, was sufflcient to confer jurlsdiction of the corporation." 

In Powers v. Chesapeake & Ohio Railway, 169 U. S. 92, 18 Sup. 
Ct. 264, 42 L. Ed. 673, by reason of the joinder of certain défendants 
the cause was not a removable one; having been removed, it was 
remanded, and the défendant joined issue, and the cause was noticed 
for trial; thereupon the plaintiff discontinued as to the individual 
défendants, whereby the cause became a removable one, and the de- 
fendant railway company thereupon removed the cause. The court 
held simply that when this action of the plaintiff made the cause a 
removable one for the iirst time the défendant company had the right 
to remove it. Of this there can be no question. In fact, the parties 
and issues were différent, and the case was within the spirit, if not 
the letter, of the removal statute. The court referred to Northern 
Pac. R. V. Austin, 135 U. S. 315, 10 Sup. Ct. 758, 34 L. Ed. 218, 
where removal was denied and the appeal dismissed for the reason 
the défendant did not move in time. There the damages in the first 
instance were laid at less than $2,000, and, of course, the cause was 
not removable. Later the plaintiff amended, placing damages at more 
than $2,000, and this, with the fact of diversity of citizenship, made 
the cause a removable one. Hère was a new issue to which the de- 
fendant was to respond. If défendant had removed the cause 
promptly on such amendment being made, it would hâve been proper 
and in time clearly. But thèse cases f ail far short of holding that the 
question of the validity of the service of the process bringing the de- 
fendant into court litigated and settled in the state court, voluntarily, 
before such removal could hâve been again litigated in the Circuit 
Court after such removal. 

Returning to the question whether the service of the summons in 
this case on the président of the défendant company while he was in 
the state of New York attempting to settle the controversy or cause 
of action was sufficient, if that was ail the business done by the com- 
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pany in New York, I must hold, notwithstanding the holding in Brush 
Creek, etc., v. Morgan-Gardner, etc. (C. C.) 136 Fed. 505, above cited, 
that such service was not good and valid as matter of fact. The 
weight of authority is decidedly against the validity of such service. 
The question was clearly up before Judge McPherson in Louden Ma- 
chinery Co. v. American M. I. Co. (C. C.) 127 Fed. 1008, and he held 
that the visit of the président of the défendant corporation to the state 
of lowa even for the purpose of setthng the claim, which he tried 
to do, was not doing business within the state sufficient to vaHdate 
the service of process made upon him while engaged in the attempt 
to settlé such disputed matter. Judge McPherson went thoroughly 
into the cases and presented the reasons for his holding with ability. 
In Wilkins v. Queen City, etc. (C. C.) 154 Fed. 173 (Second Cir- 
cuit), Judge Lacombe held that the présence of an officer of a cor- 
poration in another state than that of its domicile for the purpose of 
discussing the proposed adjustment of a single controversy does not 
constitute a doing of business within the state by the corporation such 
as to subject it to the jurisdiction of a fédéral court therein by serv- 
ice of process on such officer. Judge Lacombe, in writing the opinion 
and reaffirming a former décision vacating a service of the summons, 
referred to the opinion of Judge Grosscup in Houston v. Filer (C. C.) 
85 Fed. 757, and also to the opinion of Judge McPherson above re- 
ferred to, and said : 

"The later décision seems to be more in accordance with the weight of au- 
thority and with the practice heretofore followed in this district. Clews v. 
Woodstock Iron Co. [C. C] 44 Fed. 31." 

The same question was before Judge Ward in the Second Circuit, 
in Craig v. Welch Motor Car Co., 165 Fed. 554, and he held that 
service upon a director of a foreign corporation while in the state of 
New York engaged in an effort to settle the controversy between the 
plaintiff and the défendant company was not sufficient. In thèse cases, 
the facts differing somewhat from the case in question, stress is laid 
upon the fact that, while the officers of the corporations were doing 
business, the business donc was but a single transaction. Hère the 
plaintiff claims that the défendant company had done business in the 
state of New York on one other occasion by hiring a couple of men 
at Syracuse to work for it in Utah. 

I am of the opinion and hold that, while under the décisions in 
thè fédéral courts the service of the summons upon the defendant's 
président under the circumstances detailed in the defendant's affidavits 
was not sufficient to bring it within the jurisdiction of the state court, 
the défendant company voluntarily and unnecessarily litigated that 
question in the state court and submitted to the décision there made 
without reserving the question by taking an appeal, and thereupon 
and thereafter appeared generally voluntarily in the case before re- 
moving it to the Circuit Court of the United States. I am also of the 
opinion and hold that, having litigated the question in the state court 
without taking an appeal, the question sbould not be reopened or 
reconsidered in this court on the conflicting affidavits presented. The 
Jifigation over such a question should end somewhere and at some 
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time, and I know of no better place to end a controversy over an in- 
cidental question, the validity of the service of process, than when it 
is submitted to the state court vpluntarily and decided by it and ac- 
quiesced in ,by not taking an appeal which is open to the def eated par- 
ty and folio wed by a gênerai voluntary appearance in the case. The 
weight of authority is that matters which hâve been decided in the 
State court and not appealed f rom should be regarded as settled and 
ended when the case is thereafter removed to the Circuit Court. As 
already stated, I do not think such questions should be reopened in 
the Circuit Court except upon a showing of a new state of facts. 
Motion to set aside the service and dismiss the case denied. 



BAXTER et al. v. JONES et al. 
(Circuit Court, E. D. Kentucky. December 31, 1910.) 
. No. 2,439 

1. JuDGMENT (§ 243*)— Persons Concluded— Judgment Against Nonexist- 

ENT Corporation— Pabtnehsiiip Having Same Name. 

A judgment against : a défendant sued as a corporation when there ia 
no such corporation, nothing else appearing, is vold, and cannot be en- 
forced against the property of a partnership dolng business under the 
same name. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 428 ; Dec. I>ig. 
§ 243.*] 

2. CORPORATIOKS (§ 34*) — ESTOPPEL TO DbNY CoRPOEAIE EXISTENCE — PAET- 

NERSHIP. 

Nelther the use by a partnership of a company name similar to that 
of a corporation, nor an inadvertent expression in a letter writteu by its 
attorney to the attorney for a damage clalmant, implying that the com- 
pany had a board of directors, which fact was not known to any of the 
partners, constituted a holding out of the partnership as a corporation 
which estopped it from denying that such was the fact as against such 
claimant, especially in view of Ky. St. § 576 (Russell's St. § 21G1), which 
requires every corporation under a penalty to use the word "incor- 
porated" in connection with its name on its place of business and on ail 
printed or advertising matter, which the partnership had never done. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §1 81-96; 
Dec. Dig. § 34.*] 

3. ESTOPPEL (§ 95*) — ESTOPPEL BT' SiLENÇB— DUTY TO SpEAIC. 

Under the rule that, to make out an estoppel from mère silence, there 
must be a duty to spealc and a right to rely on such silence, where one 
making a elaim against a partnership brought suit alleging it to be a 
corporation, making service on one of the partners only as an officer of 
the corporation, and no one of the partners entered an appearance, they 
were under no such duty to their adversary to advise him of his mistake 
that their f allure to do so created an estoppel, and rendered the judg- 
ment against the supposed corporation bindlng upon them. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 285-287; Dec. 
Dig. § 95.*] 

In Equity. Suit by Mary L. Baxter, Samantha O. Danks, William 
Neahls, Caspar Voll, John Sieber, and Walter Bennett, partners under 
the firm name and style of the Newport Pressed Brick Company, 

*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against Robert M. Jones and S. G. Sharp, United States Marshal for 
the Eastern District oi Kentucky. Decree for complainants. 

L. J. Crawford, for plaintiffs. 
C. W. Baker, for défendants. 

COCHRAN, District Judge. This cause is before me under sub- 
mission for final decree. 

On May 10, 1902, Walter Bennett, Mary L. Baxter, Willard W. 
Baxter, Samantha O. Danks, Caspar Voll, John Sieber, and H. D. 
Phillips entered into a written partnership agreement for the manu- 
facture and sale of brick on certain real estate in the Cote Brilliant 
district of Newport, Campbell county, Ky., owned and leased by them 
under the name of the Newport Pressed Brick Company. It was pro- 
vided that Walter Bennett should be superintendent of the opérations 
of the firm, and dévote his entire time to its afifairs, and should be 
paid for his services in so doing, that the members should hâve meet- 
ings on the first Wednesday of each month, and such spécial meetings 
as might be called by the superintendent at which he should préside, 
and the two Baxters hâve one vote, and each of the other members 
one vote, and a majority should décide ail matters, and that ail mon- 
eys paid out should be allowed at such meetings upon properly iteni- 
ized bills to be audited and indorsed correct by the superintendent, in 
payment of vi'hich checks were to be given signed by the firm name by 
the superintendent with the addition of his signature as superintend- 
ent. 

This partnership existed and carried on its business in accordance 
with the provisions of the partnership agreement until November 28, 
1905, when a corporation named the "Newport Pressed Brick & Stone 
Company" was formed, to which the firm transferred its assets and 
business. After a certain time from the beginning of the partner- 
ship, Walter Bennett became incapacitated by ill health from actively 
performing the duties of superintendent, when another of the part- 
ners, W. W. Baxter, performed them for him ; Bennett remaining the 
nominal superintendent. The position of superintendent was some- 
times referred to as manager. The firm had no other office than that 
of superintendent. 

In May, 1904, the défendant Jones was employed by Baxter, acting 
as superintendent, to work for the firm in its brickyard, and shortly 
after his employment and whilst in the course thereof he suffered a 
Personal injury. On the 21st day of September, 1905, he brought suit 
in this court to recover damages for the injury. In his pétition he al- 
leged that the injury was sustained on May 15, 1904, but from the évi- 
dence herein it seems that it was sustained May 6, 1904. He did not 
bring this suit against the firm or its members but against the New- 
port Pressed Brick Company, as a corporation under the laws of Ken- 
tucky^ Summons issued and was served September 29, 1904, accord- 
ing to the marshal's return by delivering a true copy thereof to Walter 
Bennett, gênerai superintendent of said Newport Pressed Brick Com- 
pany, at Newport; "he being the highest officiai of said company in 
my bailiwick." This was in time for the next ensuing October term 
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of the court, but nothing was done in the suit at that term. At the 
next ensuing April term — i. e., in April, 1905 — no answer having 
been filed, judgment by confession was taken, and an order made for 
a jury to assess the damages, and on April lOth a jury was impaneled, 
which, after hearing the plaintiff's évidence on April llth, retumed 
a verdict in his favor for $2,100, on which judgment was then duly 
entered. On April 22d an exécution issued on the judgment which on 
the same day was levied on the real estate and brick and machinery 
located thereon owned by the firm. Thereafter, to wit, on May 15, 
1905, this suit was brought by the then members of the firm, the plain- 
tiflf, William Neahls, having theretofore acquired the interest of H. 
D. PhilHps, one of the original members thereof, against the défend- 
ant Jones, plaintiflE in the former suit, in which they seek to enjoin 
the sale under the levy. 

The position, in brief, of the plaintifïs is that the judgment is not 
against them, and hence cannot be enforced as against their property. 
The judgment is not even a judgment against them in their firm name. 
This is so because the suit was not one against them under their firm 
name, but against an alleged nonpolitical légal entity, to wit, a Ken- 
tucky corporation of that name. That such was the nature of the suit 
cannot be gainsaid, and it foUowed, therefore, that the judgment was 
not a judgrnent against them under their firm name, and there being 
no such entity, as was alleged, that it was a judgment against no one, 
and hence was absolutely void. The défendant Jones in his pétition 
therein did not seek a judgment against the plaintifïs under their firm 
name. He sought judgment against a Kentucky corporation of that 
name. The judgment cannot be construed other than what was 
sought. Had the judgment been against the plaintifïs herein under 
their firm name, and they been before the court, possibly it might be a 
question whether it was void, notwithstanding the fact that in Ken- 
tucky the members of a partnership are not suable in their fîrm name. 
In the case of Soper v. Clay City Lumber Co. (Ky.) 53 S. W. 267, 
however, though it does not appear that the company was sued as a 
corporation, it was held that the judgment against it was void because 
there was no such corporation. The court said: 

"The appellee not being a corporation It tiad no such existence In fact and 
in law as would enable the plaintiffi to sue It in the name of Clay City Lum- 
ber Company and talie Judgment against it. Such a judgment is void." 

There one Inman was doing business under that name. But such 
was not the character of the judgment. It was a judgment against 
an alleged corporation of that name, and, there being no such corpora- 
tion, the judgment was a nuUity. It must be held, then, nothing else 
appearing, that the judgment was not enforceable against the plain- 
tifï's property, and they are entitled to the injunction sought. This is 
so for two reasons: One is that the judgment is void; and the other 
that it is not a judgment against them, not even under their firm name. 

But it is urged on behalf of thé défendant that the plaintifïs are 
estopped to deny that their partnership, an unincorporated association, 
was a corporation, and that the property out of which the judgment 
is sought to be enforced is the property of such corporation. The 
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ground of the estoppel may be said to be twofold. One is that prior 
and up to the bringing of the suit the plaintiflfs had held out their as- 
sociation as a corporation. The other is that they became aware of 
the fact that défendant was proceeding against their association as a 
corporation and did not advise him of his error, not only not until that 
suit had terminated, but not until his claim against them had become 
barred by the statute of limitations. 

I will deal with thèse two grounds of estoppel in the order named. 
Défendant makes out that plaintiff had been so holding out their as- 
sociation from three circumstances. One is the firm name. Another 
is that just before défendant went to work he was told by Walter 
Bennett, the superintendent, that the company was a Kentucky cor- 
poration ; that he, Bennett, was président and W. W. Baxter gênerai 
manager and secretary; and that the capital stock was $10,000, and 
they intended to increase it to enable them to build new kilns. And 
the third one is that plaintifï's attorney, Bassman, before suit brought, 
in answer to a proposition of compromise made by defendant's at- 
torney, Splodel, wrote him that it had been submitted to Baxter, and 
Baxter had told him "it mustbe submitted to the B. of D. which meets 
the second week in August," and added : "Would kindly ask you to 
wait until that time so that the board may pass on your proposition." 
There can be no doubt that such a letter was written. A copy of it has 
been filed and testified to as a correct copy by Bassman. The original 
was supposed to hâve been lost, but I hâve found it amongst the pa- 
pers of the former suit and the copy is correct. As to the alleged rep- 
résentation by Bennett, I think that this case must be disposed of on 
the basis that no such représentation was ever made. It is not urged 
on behalf of défendant in his counsel's brief that it was. It is testi- 
fied to solely by défendant. Both Bennett and Baxter, the latter of 
whom défendant says was présent a portion of the time, deny that 
any such représentation was made. In two particulars otherwise 
where the truth of defendant's testimony could be tested he was shown 
to hâve been in error. He testified that the checks with which he was 
paid for his services were signed, "Walter Bennett, Président Newport 
Pressed Brick Company." On cross-examination he identifîed the 
checks, two of them, which he had received, and each one of them was 
signed, "Newport Pressed Brick Company, per Walter Bennett, 
Supt.," just as the articles of partnership required. He testified, also, 
that at the time of the représentation Bennett gave him one of the 
company's cards, and that in the corner' was "Walter Bennett, Prési- 
dent," and at the other "W. W. Baxter, Secretary and General Man- 
ager," and "Newport Pressed Brick Company" was on the face of the 
card. One of the company's cards was introduced in évidence and 
testified to by both Bennett and Baxter as being the only card issued 
by it, and on it in the left upper corner are the words "Walter Ben- 
nett, Manager," and in the right upper corner are the words, "W. 
W. Baxter, Sales Manager." Besides thèse considérations, no rea- 
sonable basis has been presented for Bennett talking to défendant, 
who was simply a laborer, in regard to such matters. In view of ail 
thèse considérations, I think, as I hâve stated, that this case should 
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be disposed of upon the basis that no such représentation was made 
by Bennett. 

The question, then, whether plaintiffs prior to tlie former suit held 
out their association as a corporation, dépends upon what efïect is to 
be given to its name and the implication in Bassman's letter that it 
had a board of directors. Did they amount to a holding out of their 
association as a corporation, and are they thereby estopped f rom deny- 
ing that it was? 1 Clark & Marshall on Corporations, §§ 83-92, 
inclusive, deals with the subject of estoppel to deny incorporation. 
In section 83 it lays dovvn three rules as established by the weight of 
authority. The first rule has to do with the estoppel of one dealing 
with an association as a corporation to deny its corporate existence, 
and the second one with the estoppel of an association holding itself 
out as a corporation to do likewise. The third one is in thèse words: 

"To give rise to an estoppel, tliere must be some récognition or tioldinK 
out of ttie association as a corporation ; or, in otlier words, tlie acts relied 
on as constitutlng an estoppel must not be entirely consistent with the ex- 
istence of an unincorporated association." 

In section 92e, entitled, "What constitutes holding out as a corpo- 
ration," it says : 

"In order that members or agents of an association may be estopped to 
deny that it is a corporation ou the ground that they hâve held it out as a 
corporation, the acts relied on must be équivalent to a représentation or ad- 
mission of corporate existence, and therefore will not operate as an estoppel 
if they are just as consistent wltli the existence of an unincorporated as- 
sociation as with the existence of a corporation." 

He cites amongst other décisions upholding this position the cases 
of Fredenburg v. Lyon Lake M. E. Church, 37 Mich. 476 ; Kirkpat- 
rick V. U. P. Church of Keota, 63 lowa, 372, 19 N. W. 273. In the 
Michigan case, it was held that the acceptance of the ofifice of treas- 
urer of a religions association does not estop one from denying that 
the association is a corporation since an unincorporated association 
may bave a treasurer, and that a claim of corporate existence on its 
part is not shown by proof that the members held the meetings of the 
ordinary religions society, and elected officers, for thèse acts are as 
consistent with the existence of an unincorporated church as of a cor- 
poration. The court said: 

"Estoppels never arise from ambiguous facts. They must be established by 
those which are unequivocal, and not susceptible to two constructions." 

In the lowa case it was held that a body sued as a corporation was 
not estopped to deny its existence as such merely by reason of the fact 
that the association had passed laws, held business meetings, acquired 
property, received and paid out money, appointed agents, and made 
contracts as thèse acts might be done as well by an unincorporated 
association as by a corporation. In the case of Clark v. Jones, 87 Ala. 
481, 6 South. 363, which involved the question whether or not the 
Wetumpka Lumber Company which had a président and secretary 
was a partnership or a corporation, Clopton, Judge, said : 

"It may be conceded that, as the name may fairly import either a corpora- 
tion, an unincorporated association, or a partuérsliip, no presuniption arised 
from the mère name that the compauy is either the one or the other." 
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And again he said : 

"No presumption of incorporation arises from the fact that the business of 
the Company was transacted by a président and secretary." 

In section 92c, 1 Clark & Marshall on Corporations deals with the 
question of the effect of making a note or other contract to an asso- 
ciation or taking one from it, in a name which is ordinarily, though not 
necessarily, taken as implying a corporation. It says that in some of 
the cases, quite a number of which are cited in the notes, it is held 
that such making or taking "does not even prima facie estop one from 
denying that the association is a corporation, where there is no récital 
in the contract that it is a corporation, since an unincorporated asso- 
ciation may thus do business in a name which would be appropriate 
to a corporation," but "the better opinion, however, is to the contrary ; 
that is, to the effect that there is at least a prima facie admission and 
estoppel if the name used is one which is generally considered as im- 
porting a corporation rather than a mère unincorporated association." 
A case belonging to the first class of cases referred to and not cited 
is that of Holloway v. Memphis, El Paso & Pacific Ry. Co., 33 Tex. 
465, 76 Am. Dec. 68. 

There the court said: 

"The mère fact that in a contract with the company the défendant has de* 
Ignated it by a name which is appropriate to a corporate body does not ac- 
mit Its corporate existence unless it be distinctly stated in the contract that 
the company Is an Incoriwrated company." 

The matter dealt with in this section of that work, however, is as 
io the effect of making or taking a contract in such a name and the 
question is as to whether or not it créâtes a prima facie estoppel. The 
question which we hâve hère is whether from the niere fact of plain- 
tiffs doing business under the name of the Newport Pressed Brick 
Company and of Bassman in answer to a proposition of compromise 
made by plaintiff using language that implied that they had a board 
of directors there is an absolute estoppel on their part to deny that 
their partnership is a corporation. We find no authority uphold- 
ing the position that thereby such an estoppel was worked. The pO"i- 
tion that thereby such an estoppel was worked is weakened by a con- 
sidération of the requirements of section 576 of Kentucky Statutes 
(Russell's St. § 3161), which is in thèse words : 

"Every corporation organized under the laws of this state and every cor- 
poration doing business in this state, shall, In a conspicuous place, on its 
principal place or places of business in letters sufflciently large to be easily 
read, hâve painted or printed the corporate name of such corporation, and 
immedlately under the name in like rnanner, shall be printed or painted the 
Word 'Ineorporated.' And iraraediately under the name of such corporation 
upon ail printed or advertising matter used by such corporation, except rail- 
road companies, banks, trust companies, insurance companies, building and 
loan associations, shall appear in letters sufHeiently large to be easily read, 
the Word 'Ineorporated.' Any corporation ^vhieh shall fail or refuse to com- 
ply with the provisions of this section shall be subject to a fine of not less 
than one hundred dollars and not more than flve hundred dollars." 
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In the case of Richards v. Minnesota Sav. Banlf, 75 Minn. 196, 77 
N. W. 822, the court said : 

"The very name of the association (Minnesota Savlngs Bank) advlsed per- 
sons deallng wlth It that It clalmed to be an Incorporated savings bank, for 
the statute forbids any bank or banker, except such savings bank, to adver- 
tise or put forth a sign as a savings bank or to soliclt or receive deposits 
as such." 

So in Kentucky the absence of the word "Incorporated" under the 
name of a partnership in its principal place of business and on ail 
printed and advertising matter including business cards and checks 
advises persons dealing with it that it does not claim to be a corpora- 
tion. The référence to a board of directors by Bassman was evidently 
a slip due to not being fuUy posted as to how plaintiff's business was 
conducted. The meeting referred to in his letter was no doubt the 
next monthly meeting of the partners. The articles of partnership 
provided for monthly meetings of the partners, and under the évi- 
dence they were regularly held. No one connected with the partner- 
ship authorized him to refer to a board of directors, or knew that he 
had done so. And it was not referred to with the intention of mis- 
leading défendant. 

Then as to the failure of the plaintiffs to advise défendant that he 
was proceeding upon a wrong idea after they became aware that he 
was so doing. In order to make out an estoppel from mère silence, 
there must be a duty to speak and a right to rely on such silence. I 
think that both thèse éléments are lacking hère. The relation of the 
défendant and plaintiffs was antagonistic and known to be so. It is 
this considération which it seems to me removes thèse two éléments 
from this case. The plaintiffs were under no obligation to advise the 
défendant, their antagonist, of his mistake, and he had no right to 
rely on their silence. The only possible position which can be taken 
affecting plaintiffs with bad faith is that they remained silent after 
défendant had been misled by the référence in Bassman's letter to a 
board of directors. But plaintiffs had no actual knowledge of this 
référence. It is not shown that Bassman after becoming aware of de- 
fendant's mistake recalled the référence or was conscious that he had 
been the cause, to any extent, of the mistake. And I am not entirely 
clear that this référence was what caused the mistake. Besides, de- 
fendant's persistence in proceeding as he began is not free from criti- 
cism. No answer was filed at the October term, 1905, when it was 
first due. The cause was continued in this condition until the April 
term, 1906. Judgment was then taken by confession and at a sub- 
séquent day in the term a jury was impaneled to assess the damages^ 
ail this without any appearance on behalf of the défendant to the suit. 
It would seem that this long-continued silence, instead of misleading, 
should hâve given rise to the suspicion that something was wrong, and 
led to an investigation, which would hâve revealed the truth, particu- 
larly as there had been an effort at compromise and défendant had 
refused to settle. 

In view of ail thèse considérations, I am not able to make out any 
estoppel on plaintiff's part to deny that they were a corporation, and 
to claim that the property sought to be subjected to the judgment in 
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question was their property, and not that of such corporation. This 
case is attempted to be brought within the principle recognized by 
many authorities, some of which défendant has cited, that where the 
right party is sued under a wrong name, and judgment goes against 
him in such name, he is bound thereby. But in ail such cases the party 
intended to be sued is actually served with process. By the service 
of process on him he knows that he is the party being sued. Hère is 
a case for the application of the doctrine of estoppel. He should 
speak and let it be known that he is being sued in the wrong name, 
and, if he remains silent, he is thereafter estopped. This, however, is 
not such a case. The only one of the plaintiffs served with process 
was Bennett and the service was on him as gênerai manager and su- 
perintendent of an alleged corporation. There was no intention to 
sue the plaintiffs individually. No one of the other six partners was 
served with process. Service on Bennett as such gênerai manager and 
superintendent was not service on them. They were therefore never 
before the court in any way by service of. process or entry of appear- 
ance. In the case of Rice v. Doniphan & Smoot, 4 B. Mon. (Ky.) 123, 
it was held that service on one member of a partnership is not suffi- 
cient to bring the other partners before the court. Had the défend- 
ant sued the plaintiffs as a partnership in the firm name and process 
been served on them possibly f rom analogy to this misnomer doctrine, 
a judgment against them in the firm name would hâve been valid and 
enforceable. But such was not the case. He sued the défendants as 
a corporation, and had process served on Bennett alone and on him 
as superintendent of the corporation. The judgment must be taken 
as one against them as a corporation, and not as a partnership, and, 
there being no such corporation, it cannot be otherwise than void. 

I am therefore constrained to hold that the plaintiffs are entitled to 
the relief they seek, and decree will be drawn and entered in accord- 
ance herewith. 



ONITED STATES v. OROUCH. 
(Circuit Court, E. D. New York. April 8, 1911.) 

1. Aliens (§ 53*) — Vessel's Oeew— Right to Land— Privilèges of Sailoks. 

A member of a vessel's crew (not Cliinese), though Inéligible for admis- 
sion to the United States as an alien immigrant, is still entitled to land on 
shore leave and remain within the physical boundaries of the United 
States until his vessel salis, without being sent to observation quarters 
of the Bureau of Immigration for Inspection as an immigrant 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

2. Aliens (§ 23*) — Exclusion — Chinese Peesons— Pebsons Entitled to En- 

TBB. 

Under Act Sept. 13, 1888, c. 1015, 25 Stat. 476 (U. S. Comp. St. 1901, p. 
1312). entitled "An act to prohibit the coming of Chinese laborers to the 
United States," and Act May 5, 1892, c. 60, 27 Stat. 25 (U. S. Comp. St. 
1901, p. 1319) as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 (U. S. 
Comp. St. 1901, p. 1320), entitled "An act to prohibit the coming of Chi- 
nese persons into the United States," and under the régulations approved 
by the Department of Commerce and Labor, authorizing teachers, stu- 

•For other cases see same topic & S nvmbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dents, travelers, merehants, officiais, persons seeklng to pass through uu- 
der bond, and seamen dlsoharged or granted a shore leave at ports of the 
Uuited States, on giving bond to départ within 30 days, or persons whose 
physical condition nécessitâtes Jiospital treatment, to land, only such Clii- 
nese persons as are declared to be admissible may enter tbe United States 
or can safely be found tlierein. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 23.* 
What Ohinese persons are exeluded from the United States, see note 
to Wong You V. United States, 104 O. C. A. 538.] 

3. Aliens (§ 21*) — Exclusion of Ohinese— Régulations. 

The gênerai purpose of the régulations for the exclusion of Ohinese is 
to prevent persons of Ohinese descent who are aliens from entering the 
United States, unless within the privileged classes. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 21.*] 

4. Aliens (§ 31*) — Exclusion— Ohinese Seamen. 

Under the régulations of the Department of Commerce and Labor, au- 
thorizing Ohinese seamen to enter the United States on shore leave, on 
giving bond to départ within 30 days, a Ohinese seaman belongs to the 
exeluded class, and may not enter the United States, except by giving the 
required bond. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 31.*] 

5. Aliens (§ 53*) — Sailoes— Shore Leave. 

The rights of sallors under treaty provisions to shore leave, and to re- 
main within the country after diseharge before the consuls of the various 
nations and the signing of new articles, only applles so long as the sailors 
are intendlng to continue their vocation and to leave the United States 
on the continuation of the voyage, or on taking passage on another vessel, 
and Immediately terminâtes on thelr attempt to enter the United States 
as an immigrant. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

Indictment against John G. Crouch for permitting a Chinese alien 
to land in and enter the United States, without necessity, and without 
giving bond under the rules and régulations of the Department of 
Commerce and Labor. Demurrer to indictment overruled. 

Wilham J. Youngs, U. S. Atty., and WilHam P. Allen, Asst. U. S. 
Atty. 

Convers & Kirlin (John M. Woolsey, of counsel), for défendant. 

CHATFIEI/D, District Judge. The défendant has deniurred to 
an indictment brought under section 9 of the act of September 13, 
1888 (25 Stat. 478, c. 1015 [U. S. Comp. St. 1901, p. 1312]), charg- 
ing that upon the 2d day of December, 1909, at Brooklyn, within this 
district, the défendant was the master of a vessel, the Luristan, upon 
which one Ho Ling had been brought within the United States, as a 
member of the crew, who was at the time of landing a Chinese laborer 
and a person of Chinese descent and an alien and a person not law- 
fully entitled to land in and enter the United States, and that the de- 
fendant did, knowing thèse facts, permit the said Ho Ling to land 
in and enter the United States, there being no necessity for the land- 
ing, and no bond under the rules and régulations of the Department 
of Commerce and Uabor having been executed. 

•For other cases see same toplc & § numbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This indictment is exactly similar in form to the indictment in the 
case of United States v. Graham, 164 Fed. 654, and the demurrer 
raises the same questions which were disposed of in that case by this 
court. The défendant is charged with having brought the Chinaman 
within the physical limits of the United States, as a member of a 
privileged class ; that is, as one of the crew of his vessel. [1] It has 
been finally settled that a member of a vessel's crew (net Chinese), 
even though inehgible for admission to the United States as an alien 
immigrant, is still entitled to the privilèges which the law contemplâtes 
that sailors shall hâve, and is entitled to remain within the physical 
boundaries of the United States until his vessel sails, without being 
sent to the observation qnarters of the Bureau of Immigration for 
inspection as an immigrant. Taylor v. United States, 207 U. S. 120, 
28 Sup. Ct. 53, 52 L. Ed. 130. 

The indictment charges that this Chinese sailor, at the time of his 
entry into the United States (that is, of his escape), was a Chinese 
laborer; that he was, hence, not lawfully entitled to enter the United 
States ; that he was not inspected nor examined, and did not enter 
in the ordinary and légal way, and was not ashore under bond as a 
seaman. The indictment also contains the necessary allégations as 
to the exceptions provided for in the Chinese statute (United States 
V. Wood [D. C] 168 Fed. 439), and the demurrer would be over- 
ruled as a matter of course, were it not for the citation of certain 
décisions on behalf of the défendant, which must be considered in 
connection with this case. With one exception, thèse décisions were 
not in exactly similar cases; but the reasoning of the courts in the 
opinions in other districts has made it difficult to overrule the demurrer 
in this case, without seeming to disregard some, at least, of the con- 
clusions reached in some of those cases. 

[2] The statute in question, as at présent in force, is known as 
"An act to prohibit the coming of Chinese laborers to the United 
States," according to the act of September 13, 1888. But as amended 
in the act of May 5, 1892 (27 Stat. 25, c. 60 [U. S. Comp. St. 1901, 
p. 1319]), and the act of November 3, 1893 (28 Stat. 7, c. 14 [U. S. 
Comp. St. 1901, p. 1320]), and in ail subséquent législation, the title 
was changed to "An act to prohibit the coming of Chinese persons 
into the United States," and under the régulations approved from 
time to time by the Department of Commerce and Labor only teachers, 
students, travelers, merchants, officiais, persons seeking to pass through 
under bond, and seamen "discharged or granted shore leave at ports 
of the United States," upon the giving of a $500 bond for departure 
within 30 days, or persons whose physical condition nécessitâtes hos- 
j)ital treatment, are allovifed to land at ail. 

According to thèse régulations, which hâve been properly adopted 
under the law, only Chinese persons declared by the treaty with China 
and the laws to be admissible may enter the United States, or can 
safely be found therein. The varions régulations provide for the bond- 
ing of seamen and other aliens, who may enter under bond at cer- 
tain ports, which are the only places at which Chinese persons other 
than diplomats can enter the United States, and also provide that, 
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immediately upon arrivai o£ "Chinese persons at any port" among 
those mentioned, an examination shall be had; and by another rule 
the time of departure of any vessel, by which such persons shall hâve 
been brought to one of thèse ports of entry, must be brought to the 
notice of the office in charge of Chinese exclusion laws at that port, 
in order that ail persons whose application for permission to land has 
been denied may be placed on board. 

|3] The other provisions of thèse régulations need not be gone into 
at length. The gênerai purpose of the régulations is plain, and it has 
been held in many cases that persons of Chinese descent who are 
aliens cannot enter the United States, unless they are within the per- 
mitted classes. L,ee Ah Yin v. United States, 116 Fed. 614, 54 C. 
C. A. 70; United States v. Chu Chee, 93 Fed. 797, 35 C. C. A. 613. 

[4] A Chinese seaman belongs to a class which is not allowed to 
set foot in the United States, except by giving a bond. He is not 
specifically mentioned in the excluded classes ; but the provision that 
he shall be admitted only under bond can be based upon no reasoning 
other than a plain intent that he was to be excluded by the gênerai 
provisions of the law. 

[5] A sailor may be given shore leave, and the statutes contemplate 
that sailors are entitled to shore leave under the treaties with the va- 
rions nations, so long as the sailors are intending to continue their 
vocation and to leave the boundaries of the United States upon the 
continuation of the voyage, or upon taking passage on another vessel. 
The discharge of sailors before the consuls of the varions nations and 
the signing of new articles is plainly contemplated by the treaties and 
laws as something afïecting persons not intending to apply, and not 
actually applying, for admission to the United States, and hence not 
subject to laws relating to alien immigrants. 

This question was plainly determined in the case of Taylor v. 
United States, supra; but there is nothing in the Taylor Case which 
would prevent the indictment of a ship captain who attempted to smug- 
gle into the United States a sailor with a loathsome disease, who did 
not intend to reship, and who did intend to become a public charge, 
to the knowledge of the captain ; nor is there anything in the décision 
in the Taylor Case to prevent the indictment and punishment of per- 
sons who might smuggle Chinese coolies into the United States, by 
bringing them upon a vessel, some disguised as diplomats and some 
as sailors. 

The word "seaman" as used in the statute refers to an occupation. 
That occupation is recognized by the laws and the cases as continu- 
ous, and as covering the future, unless it is terminated by something 
contradictory to a continuation of the professional calling which the 
word implies. For instance, a seaman may go ashore, and the day 
after détermine that he will désert the sea. If he should then return 
to his ship, and ask to be discharged, under such circumstances that 
the captain or officer discharging him assisted in his becoming an im- 
migrant, with knowledge of his intentions, it might well be held that 
the other provisions of the law requiring the sending of such an alien 
to the immigration offices for inspection, would corne into play. Oth- 
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erwise, no smuggling of an alien immigrant would be possible, pro- 
vided he were, up to the time of the smuggling, doing the work of a 
seaman upbn a vessel. 

It would seem that the application of the statute should dépend upon 
the purpose for which the landing was made, and that the change from 
the status of a seaman into that of an immigrant occurs when a per- 
son attempts to get into the United States as an immigrant, for the 
sake of remaining as a résident, and that he should be judged under 
the immigration laws according to that standard, rather than accord- 
ing to what he had been before he changed his status by forming the 
new intent. 

The Chinese exclusion acts provide for the exclusion or déporta- 
tion of ail persons of Chinese descent who do not corne within cer- 
tain allowed classes. The purpose of thèse acts is to exclude (as the 
title of the statute shows) Chinese generally. On the other hand, the 
immigration statutes are intended to allow the admission of aliens gen- 
erally, and to exclude only those who corne within certain harmful or 
undesirable classes. 

In the case of Taylor v. United States, supra, the court says that, 
under the immigration law (Act March 3, 1903, c. 1012, § 18, 32 Stat. 
1217) the words "vessel bringing an alien to the United States" mean 
"bringing with intent to leave," while the words "officer," etc., "who 
shall land or permit to land any alien," ref er to a leaving of the vessel 
by the alien to reach the shore, and for that reason the sections of 
the statute, even though relating to criminal charges, and hence to be 
construed strictly, were held by the Suprême Court of the United 
States to be inapplicable to seamen, who hâve been frequently held, 
in other cases, to belong to a class which did not "land," or did not 
enter the country, even though on shore, when touching at a port, or 
in tho course of their employment. 

The Chinese exclusion act, however, does not speak of bringing a 
Chinaman to the United States, but uses the language "bring within 
the United States on such vessel, and land or attempt to land." Hère 
bringing within the United States would seem to mean the physical 
transportation to a point inside the boundary, whereas the landing, as 
held in the Taylor Case, would seem to mean the stepping upon shore 
from the ship, free of restraint or intention to return. 

Assuming that the doctrine of the Taylor Case be construed to 
apply to a Chinaman, then the décision of the Taylor Case goes no 
further than to hold that when a Chinese seaman arrives at a point 
where he can, within the United States, land (that is, step on shore), if 
he does this in the capacity of a seaman, subject to the régulations 
which require a bond, he will be considered as not thereby effecting 
a violation of the statutes. But if he goes ashore, either to become 
an immigrant, and hence to terminate his employment as seaman, or 
to évade the régulations requiring the giving of a bond, and to thus 
become a Chinaman subject to déportation under the Chinese exclu- 
sion acts, that the act of allowing hini to land, if knowingly committed 
by a captain, wQuld be within the provisions of section 9 of the statute 
of 1888, under which the présent indictment is brought. 
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In the case of United States v. Ah Fook (C. C. A.) 183 Fed. 33, 
it is held that the Chinese exclusion acts do not apply to seamen while 
serving upon a vessel touching at an American port — citing In re Mon- 
can (C. C.) 14 Fed. 44; In re Ah. Kee (D. C.) 22 Fed. 519; In re 
Jam (D. C.) 101 Fed. 989; as well as United States v. Burke (C. C.) 
99 Fed. 895. In the latter case the court also said that the immigra- 
tion statutes did not apply to seamen who are in port as seamen. But 
the very statement of this rule seems to carry with it the décision of 
the présent demurrer, under the indictment in question. The Chinese 
exclusion acts hâve ail provided for the régulation of shore leave for 
Chinese seamen under bond, so that thèse seamen, as such, are not 
to be excluded ; but they are under compulsion or under bond to be 
treated as seamen, and to be compelled to remain seamen, for just as 
soon as they lose the character of seamen, and become intending im- 
migrants, they are liable to exclusion and déportation, under the stat- 
utes above referred to. 

In the récent case of United States v. Jamieson (C. C, So. Dist. 
of N. Y., 1911) 185 Fed. 165, the court in the neighboring district has 
held that the act of 1888, in so far as it provides for the exclusion 
of Chinese, limits that exclusion to laborers, although other persons, 
outside of certain classes, cannot get in because they cannot get the 
necessary certificates from the Chinese government, and hence are to 
be treated as excluded. The court in that case hence assumed that 
the word "laborer" was as broad as the word "person" in the vari- 
ons provisions of the statute. 

This would seem to be correct, for under section 13 of the statute, 
which is still in force, any Chinese person, or person of Chinese de- 
scent, who is hère without right, can be deported, and certainly only 
those who are allowed to get in or to remain in the United States are 
thus protected against déportation. 

But the court in the Jamieson Case holds that there is no doubt on 
authority that a seaman is not a laborer, and décides the question of 
excluding seamen by concluding that, whether at sea or while at a 
port of the United States, intending to sail or reship, a seaman cannot 
properly be made subject to the statute excluding Chinese persons 
(other than the excepted classes). 

For the purposes of classification, the word "laborer" might not be 
commonly applied to a seaman, although the work that a seaman does 
might, under many circumstances, be classed as labor. But to hold 
that the Chinese exclusion acts do not at ail apply to seamen, for the 
reason that they are not known as laborers when at sea, does not meet 
the difficulties presented by the Chinese exclusion acts. 

The court in the Jamieson Case has applied the décision in the Taylor 
Case to Chinese seamen, who are not allowed to be in the United States 
except as seamen whose leaving is secured. What would happen to 
a Chinese coolie who intended to secure work as a çook upon a fish- 
ing smack, entirely within the coastwise waters, and hence within the 
United States, but actually working as a seaman, and. who had corner: 
hère before the mast? 
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In the JàmieSon Case the court says that: 

"The practical difflcultiës of such an absurd requi rement, when applled t» 
ail ships of any nation shlpplng Chinese seamen, require one of two alterna- 
tives — elther that they are excluded altogether, or are not contemplated In 
the statute at ail." 

The "absurd requirement" which the court refers to seems to be 
the attempt to apply the Chinese exclusion acts to seamen who wish 
to escape or to get into the United States as laborers, and to cease 
their former employment as seamen. We can see no reason why a 
total nuUification of the statute should be upheld. The statute in ques- 
tion may cause hardship, and may compel Chinese seamen to be sub- 
jected to a différent scrutiny than other seamen; it may resuit in pre- 
venting their having the same shore leave as other seamen; but so 
long as the treaty with China does not prevent this, and so long as 
it is necessary, for the enforcement of the Chinese exclusion acts, to 
distinguish between the treatment of Chinese seamen and the seamen- 
of other countries, that hardship is no reason for an utter disregard 
of the law, when the person coming into the country has been a sea- 
man. 

It has been urged that the merits of this question might as well 
be decided upon the demurrer, and this court has not, therefore, dis- 
posed of this case upon the short ground that the indictment in ques- 
tion charges that the défendant allowed a laborer to enter, but has 
discussed the case upon the statement of the indictment that this la- 
borer had been a Chinese seaman. The facts that convictions hâve 
proven difificult to obtain, and that indictments do not resuit in the 
infliction of punishment, Ijecause the charges cannot be substantiated, 
do not présent as much of an obstacle as a holding that évasion of 
the law is permissible, provided the man who seeks to enter has come 
to this country as a seaman. 

The demurrer will be overruled. 



In re COCHUAN. 

(District Court, N. D. Georgla. February 23, 1911.) 

No. 232. 

1. Courts (§ 366*) — : Fedeeal Courts — Authoeitt or Décisions of State 

Court. 

The court, in determining whether a bankrupt Is entitled to exemptions 
under a state statute, will foUow the décisions of the state Suprême Court 
construing the statute. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 957; Dec. Dlg. S 
866.* 

Conelusiveness of judgments as between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; 
Union & Planters' Bank v. City of Memphis, 49 O. C. A. 468.] 

2. Bankeuptct (§ 399*) — Exemptions— Concealment of Assets— EFrECT. 

Under Civil Code Ga. 1895, § 2830, declaring that a debtor shall forfeit 
his right to the exemption allowed by law If he Is guilty of fraud in con- 

•For other cases see same topic & S numbbb in Dec. & Am. Dig». 1907 to date, & Rep'r Indeie» 
185 F.— 58 



914 185 FEDERAL REPORTER 

cealîng from his creditors any part o£ Ms property at the tlme he seeks 
the beneflt of the exemption, construed by the state Suprême Court to 
require the utmost good falth of an applicant for the exemption, and a 
f ull diselosure of ail Personal property owned by hlm at the tlme he seeks 
the exemption, a bankrupt seeking an exemption must deal with perfect 
frankness with his creditors and disclose and dellver ail his property ex- 
cept the exemption, and a failure to do so defeats his application, and a 
bankrupt, who just befor^ and at the tlme of his bankruptcy sought to 
get his property out of the reach of his creditors, was not entitled to the 
exemption. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. DIg. § 669; Dec. 
Dlg. § 399.»] 

In bankruptcy proceedings of J. K. Cochran, a bankrupt. Action of 
Référée in denying the bankrupt exemptions allowed by the Constitu- 
tion and statutes of Georgia approved. 

Dean & Dean and J. M. Hunt, for bankrupt. 
Lipscomb, Willingham & Doyal, Davis & England, and Nathan Har- 
ris, for trustée. 

NEWMAN, District Judge. The question before the court is on 
a review of the action of the référée denying the bankrupt the exemp- 
tion allowed by the Constitution and statutes of Georgia. 

An involuntary pétition in bankruptcy was filed against J. K. Coch- 
ran on January 7, 1910. As a part of the schedule filed by him in this 
proceeding he claimed the exemption of $1,442.25. The référée dis- 
allowed the exemption of ail the articles claimed except certain house- 
hold and kitchen f urniture. The report, and supplemental report asked 
for by the court, of the référée are as f ollows : 

"Withln the légal time, the trustée, R. J. Eagan, set aslde property to J. 
K. Cochran, bankrupt, to the amount of $1,442.25. To this report the trustée 
filed objections, alleging that the bankrupt was not entitled to a homestead, for 
various reasons, and asking that the trustee's report be disapproved. A hear- 
ing was had and évidence ofCered by both the trustée and the bankrupt, in 
support of their respective positions, and the case was fuUy argued by coun- 
sel for both sides. 

"Af ter hearing and considering the case fuUy, It Is ordered that the ob- 
jections be sustalned, and the report of the trustée disapproved, except as to 
one set of bedroom f urniture, valued at $15 ; one hall tree, $5 ; one clock, 
•f 5 ; three rockers, $4 ; one set of bedroom f urniture, $20 ; one sideboard, $8 ; 
one stove, $15; cooking utensils, $5'; tables, $6; wearing apparel, $20 — mak- 
ing a total of $103. 

"The référée thluks that this property should be allowed the bankrupt in 
any event, It consisting of Personal efïects and wearing apparel, and coming 
withln the $300 allowed the bankrupt, and which could not be walved by him 
in any event. 

"As to the balance of the property set aside by the trustée to J. K. Cochran, 
as before stated, the report of the trvstee is disapproved and the homestead . 
disallowed. 

"One of the main reasons for sustainkig the objections ralsed by the trustée 
was a mortgage given by J. K. Cochran to O. F. Morris, for $1,500, in Sep- 
tember, 1909. The bankrupt admitted that he never got but $60 on said 
mortgage, and testifled on gênerai examination in efCect that it was made and 
recorded to deceive hl,s creditors as to his flnancial condition, and to save him- 
self from being put in bankruptcy; that is. If the creditors found that he had 
any property, that they would put him into bankruptcy, and he bellevéd that 
this lien would demonstrate to his creditors that he had no valuable property 

•For other cases see same toplc & § numbeb tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and that it would consequently beneflt ttem nothing to throw him Into bank- 
rnptcy. Thls, in the opinion of the référée, was not dealing falrly wlth hls 
creditors, and should operate to deny him his homestead. 

"There are a number of other features, taken in connection with this mat- 
ter, that hâve the efCect of strengthening the position of the objecting cred- 
itors. One of tbem is the fact that after the fire, which destroyed the bank- 
rupt's store and contents, he collected $1,500 insurance money, and applied 
but a small portion of it to the payment of his unsecured debts, appropriating 
a large part of it to a note on which his father was indorser ; that he turned 
over $750 of the insurance money to his brother, J. W. Cochran, out of which 
he paid the note referred to. Out of the other half the bankrupt claims to 
hâve paid some of his unsecured creditors. 

"After taking ail the évidence in this case, and analyziug it carefully, there 
is no doubt in the mind of the référée that the bankrupt does not make such 
a showing as would entitle him to a homestead under the laws of Georgia." 

"Supplemental Report. 

"On Àugust 31, 1910, the référée flled his opinion and findings in this mat- 
ter, holding and ruling that the bankrupt was not entitled to his homestead 
for a number of reasons set out in the objections to the homestead flled by the 
creditors. The référée stressed the two propositions of the Morris mortgage 
and the use by the bankrupt of the insurance money ; but the opinion and the 
flnding of the référée was based also on the other gi-ounds urged by the cred- 
itors. 

"It occurs to the référée that it may be well, at the présent time, to give 
additional reasons for his opinion and finding, and he therefore submits the 
following: 

"The entlre business transactions of this bankrupt were before the référée 
from a period prior to September 13, 1909, at the time he took hls brother, 
J. W. Cochran, into partnership. The évidence discloses to the satisfaction 
of the référée that the bankrupt was insolvent at that time, and that he was 
dlverting his stock of goods, which had not been paid for, into his house 
and lot at Rockmart, and that he was doing this for the purpose of subse- 
quently defrauding his creditors. 

"Let it be remembered that under the rnle laid down in Re Waxelbaum 
[D. C] 101 Fed. 228, and other cases, the bankrupt must come into court with 
clean hands if he desires a homestead. Let it also be remembered that under 
section 2827 of the Civil Code of Georgia, 1895, a homestead will not be per- 
mitted against the purchase money, and if it appears from the record, by suf- 
flcient évidence, that the bankrflpt. In August and September, 1909, and sub- 
sequently thereto, was insolvent, and that he was attempting to divert assets 
in the form of a stock of goods for which he had not paid Into a house and 
lot, and if his purpose was to then claim a homestead. the référée is confident 
that hé does not come into this court with clean hands, and he finds that the 
property of the creditors diverted from the stock of goods Into the said real 
estate constltutes purchase money under the Georgia statute. 

"Was the bankrupt Insolvent In August, 1909, and subséquent thereto? The 
référée flnds that he was. 

"The bankrupt admits In his examination that for two years he had never 
made a financial reixirt when asked for it ; that he would answer, 'Tou can 
just put it down If you want to. but I won't answer any.' The Rockmart 
Bank requlred him to close out his account on August 27th. The cashier tes- 
tlfled: 'His account gradually rau down aud overdrafts, and I told him the 
bank didn't want his account. While he had an account there (prior to Sep- 
tember, 1909), drafts came on him. He paid some, not ail. We usually re- 
turned them.' Thèse are some of the direct évidences of Insolvency ; but the 
entlre record discloses to the satisfaction of the référée, from ail the elrcum- 
stances, that the bankrupt was insolvent prior to September, and was con- 
stantly attempting to divert his creditors' goods into a homestead. 

"One of the Instances of dlverting his property into his homestead was the 
following: On September 13, 1909, he sold a one-half interest of his stock 
of goods to his brother and received $600. This $600 he used in paying con- 
struction accounts on the building on which he now claims a homestead. His 
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brother was Insolvent, but he thereby became a partner, and thls bankrupt 
agaln diverted property which should hâve been to pay the creditors by turn- 
Ing over $750 of the insurance naoney to hls brother. 

"The record discloses that he was building bis house by employing men who 
owed him in the store and settllng their accounts in that way ; that he was 
maklng contracts for the purchase of the land, for the construction of the 
house, for the purchase of the material, and paying for the same out of the 
stock of goods. He said: 'I got the money to build that house out of the busi- 
ness. I paid for part of the labor with goods from the store; part of the 
money to build the house I got from what people in Temple paid me. It is 
true that to a great extent I bullt the house with money from goods from the 
store, and money for which such goods were sold. I owed for a larger part of 
the goods that I turned over to the people constructing my house.' 

"The house set aslde in the homestead was paid for with the insurance 
money. The 84 bags of cotton seed hulls set aside in the homestead was paid 
for from the insurance money. The notes set aside in the homestead were 
nearly ail of them for goods sold from the stock, and the stock was not paid 
for. 

"The référée flnds from the évidence that the payments made for the house 
and lot and for the Personal property came from the stock of goods. Undet 
the rule in Re Williams, 114 Fed. 190, where circumstances of fraud appear, 
the référée could not permit a homestead to be set aside in goods themselves, 
recently purchased, and which were not paid for. Under the same rule, the 
référée is certain that where the bankrupt bas perslstently changed bis stock 
of fresh goods into a house and lot, and into Personal property, that the 
homestead should be refused. 

"It may be well to call attention to the fact that there are two différent 
bankruptcy proceedings in this same cause. On the 7th day of January, 1910, 
Involuntary proceedings were filed against J. K. Cochran, and he was adju- 
dicated on the l7th day of January, 1910. In maklng out bis schedule, he 
claimed a homestead. On the 4th day of April, 1910, involuntary proceedings 
were flled against Cochran Bros., and they were adjudicated on the 20th day 
of April, 1910. General examination on both thèse proceedings had been had 
before the exceptions to trustee's action, settlng aside the homestead, were 
heard. A great deal of évidence from thèse examinations was introduced in 
the hearing of this matter. The évidence was voluminous, and only an ab- 
stract brief of material évidence was ever certifled." 

The référée, in denying the exemptioft, except as to the household 
and kitchen furniture, evidently acted under section 3380 of Hopkins' 
Code of 1910 (Code of 1895, § 2830). 

It has been frequently held by this court that, where the évidence 
showed that the bankrupt has fraudulently withheld property from his 
creditors, he could not be allowed the constitutional exemption of 
$1,600 in this court. In re Waxelbaum (D. C.) 101 Fed. 228; In re 
WiUiamson (D. C.) 114 Fed. 190; In re Stephens (D. C.) 114 Fed. 
192; In re Boorstin (D. C.) 114 Fed. 696. 

In the Castleberry Case (D. C.) 143 Fed. 1018, the subject was fur- 
ther discussed by this court, and this was said : 

"I hâve hesitated considerably, in view of the peculiar facts in this case, as 
to whether a case was not made under section 2S30 of the Code of Georgia of 
1895, for denying the homestead on the ground that the bankrupt has not 
acted in perfect good faith. I think, however, a careful examination of the 
section referred to, and the décisions of the Suprême Court of the state on the 
question, that the flrst part of section 2830, which requires the bankrupt to 
act in perfect good faith, Is qualifled by what follows in the section, and that 
the good faith required is in makiug a full and fair disclosure of hls Personal 
property. The whole language of the section, I thuik, shows this, and it is 
especially shown by the following: 
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" 'The debtor gullty of willful fraud in the concealment of part of his prop- 
erty from his creditors, of whlch he is possessed when he seeks the benefit 
of the exemption, shall, on account of his fraud, lose the benefit of such ex- 
emption, and his property shall be subject to the payment of ail just debts 
which he owed at tlie time such fraud was comniitted,' etc. 

"It is in the making of a full and fair disclosure of property that good faith 
is required." 

As the question hère must be déterminée! by a proper construction 
of the section of the Code referred to, and as this court will follow 
the décisions of the Suprême Court of Georgia construing this Georgia 
statute, it may be well to refef to some of the décisions of the stat: 
court. 

In Torrance v. Boyd, 63 Ga. 32, 39, Justice Bleckley, discussing this 
statute, says this : 

"If the validity of the second proceeding depended alone on its purity, 
there would still be difRculty in upholding it under the évidence. Certain arti- 
cles of personalty, of some though net of very considérable value, were held 
back by the applicant, and neither disclosed nor surrendered. In section 
2005, the Code déclares that if money or other Personal property 'is fraudu- 
lently coneealed, or is not delivered up for the benefit of his creditors, no ex- 
emption shall be made in his favor till it is so delivered up ; and ail orders 
of the court heretofore or hereafter obtained by the fraudulent concealment 
of property as aforesaid, or obtained while the debtor had Personal property, 
money, stocks or bonds which he kept ont of the reach of the levying ofiicer, 
or did not in good faith deliver up for the benefit of his creditors, shall be null 
and void, and of no efïect, and the property set off to the debtor by such or- 
der or judgment shall be subject to levy and sale,' etc. î'urther on in the sec- 
tion, there is a purpose declared to confine this conséquence in favor of lia- 
bilities of the debtor existing at the time his fraud was attempted, and not 
let it operate in behalf of creditors, becomlng such after the homestead and 
exemption are set apart. On the trial of the présent case Torrance was a 
vvitness. The whole of his testimony concerning the gin, thresher, and fan 
was that they were embraced in the first schedule ; that he has them yet, at 
home and in his possession ; and that the first is worth $10, the second $5, 
and the third $2.50. He offers no explanatlon, through his own testimony or 
any other, why they were omitted from the second schedule, why he did not 
disclose or surrender them. The scheme of the statute, as we understand it, 
is that a party shall make a full showing of ail his Personal effects, and that 
ail of them must either be in his schedule or delivered up. He cannot, with- 
out the imputation of fraud, retain them, holding them away from his cred- 
itors and keeping them ont of his schedule, merely because he might hâve put 
them in the latter and thus secured them If he would. They are subject to 
his debts so long as he keeps them out of the schedule, and whatever is sub- 
ject must be surrendered. There must be a disposition of ail his personalty, 
and the whole must go to his family, or a part to the family and the residue 
to his creditors if he has creditors at the time. It is not a division between 
himself and his family, but between his family and his creditors which he Is 
to make if there are existing creditors unsatisfied. Fraud, it is true, is not to 
be presumed, but must he proved ; but we hold that it is proved, prima faeie. 
when the act which the law forbids is proved, and there is no explanatiou 
of the purpose or intention. A man is to be understood as intending what he 
does, and what by way of usual or probable conséquence foUows immediately 
from his act, until something appears to rebut or explain the intention. It 
may be that no attempt to explain was made because of an appréhension that 
to stlr this little niatter would expose something larger to détection. At ail 
events, no niind at ail on the alert can fail remarking that there is total si- 
lence where the circumstances apparently ealled for something to be said, if 
anything favorable could be said. The court's charge on this branch of the 
case was in accordance with the statute." 
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Jn Blanchard, etc., v. Paschal, 68 Ga. 32, 45 Am. Rep. 474, in the 
opinion by Justice Crawford, this is said: 

"The third ground of error was the refusai of the court to charge the jury 
that if, a short time before the application, it appeared that the flrm had a 
large amount of property or money on hand, then the burden was on the ap- 
plicant to account for it 

"It appears to us that this was a very proper request in view of the testi- 
mony, and should hâve been given. AU applicants for Personal exemption 
should come Into court ready and willing to account for any large amount of 
property or money which they may hâve had only a short time before the ap- 
plication. That is to say, when one of the issues Is that a fuU and fair dis- 
closure of the Personal assets of the applicant has not been made, and the 
ereditors show that the applicant did hâve a large amount of property or 
money on hand, so immediately before the application as to create the pre- 
sumptlon of the concealment or withholding of such property, then that pre- 
sumption ought to be rebutted. To require the ereditors to show assets at 
the very time of the application would be too narrow a view of the law. But 
we do not mean to say that any expenditure, though recklessly or improperly 
made, provided not done so as to réserve the same in some wây for hlmself 
or faiully, would defeat the homestead and exemption right. Code 1882, § 
2005." (Hopkins' Code, 1910, § 3380.) 

In McNally v. Mulherin & Co. et al., 79 Ga. 614, 4 S. E. 332, the Su- 
prême Court again considered this matter, and in the opinion of Jus- 
tice Blandford the case before the court is stated as follows : 

"McNally applied for an exemption of certain Personal property, and 
amended his application by puttlng In some real estate. The défendants In 
error, whq were ereditors of McNally, appeared and objected to his taking the 
homestead upon the ground of fraud ; and upon that issue the parties went 
to a jury, on appeal in the superior court. 

"It was shown by th© évidence that, shortly before McNally applied for 
this exemption, he had possessed himself of the sum of about §800 or $900 in 
money ; and they contended that he must account for it, that he must either 
surrender it to the court, or must putlt In his schedule attached to his appli- 
cation. He replied that he did not hâve that money, that he had expended it 
in varions ways, in paying lawyers' fées and other debts that he owed ; but 
he fell short of accountlng for it to the extent of several hundred dollars. 
And the court instrueted the jury that if he kept or secreted any of his prop- 
erty, and did not place it in his schedule and make a f uU and fair disclosure 
of it, he was guilty çf fraud ; and the jury found against his application." 

The court, after discussing a minor ground of error, then proceeds : 

"The next position assumed by counsel for plaintiff in error is that the 
court erred in charging as, follows: 'The applicant has no right to withhold 
such an amount of money as he deems may be needful to employ attorneys, 
pay lieenses, to carry on business, expenses,' etc. We see nothing wrong in 
that charge. He must make a fuU and fair disclosure of ail his property ; 
and he cannot retain any amount of money which he may deem necessary and 
needful to employ attorneys, pay lieenses, and carry on business ; but he must 
account for it, and, if the schedule runs over the amount he Is entitled to, he 
must produce it in court and turn it over so that his ereditors can get it. 

"Another portion of the charge objected to is the followlng: 'If you flnd 
from the évidence that John P. McNally, at the time he filed his sworn sched- 
ule, wlthheld and reserved to hlmself a large sum of money, and that he has 
not since delivered up said money or amended his schedule by adding it there- 
to, then I charge you that under the law he is not entitled to a homestead, and 
you will flnd against granting his application.' We think that is within the 
terms of our statute, which déclares that he must make a fuU and fair disclo- 
sure of ail his property, and that he must act in perf ect good faith, and must 
not fraudulently conceal anything from his ereditors. It is not for bim to say 
how much it would take to carry on his business, and pay his expenses, or 
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•what he should retain for attorney's fées, etc. He must put everythlng în his 
schedule, and, if tie does not do so, tlie law déclares tliat tlie court sliall not 
grant him a homestead or exemption. 

"The court charged: 'The law aays a man raust come in wlth clean hands; 
otherwlse he should not ask a homestead. If he cornes Into court with clean 
hands, he is entitled.' We think this charge Is right." 

And finally the court uses this language: 

"We do not think the statute is in violation of the Constitution. The law 
déclares that he must make a full and falr dlsclosure of everythlng, and that, 
if he is guilty of a fraud in failing to do that, he is not entitled to the exemp- 
tion. It is a punishnient for his fraud In the concealment of his property 
f rom his creditors ; and the Constitution déclares that the Législature can 
pass such laws as they think proper to ferret out and punish fraud." 

It is doubtful whether some of the grounds upon which the référée 
places his décision in this case can be sustained. They seem to antedate 
by too long a time the application for exemption. As to some of them, 
however, I am not certain that they may not be proper grounds of ob- 
jection to the allowance of the exemption. The above citations from 
décisions of the Suprême Court of the state show that that court places 
a construction upon the section of the Code of the state which requires 
the utmost good faith on the part of those applying for this exemption 
and a full disclosure of ail the personal property owned by the appli- 
cant at the time he seeks the exemption. 

Independently of the transactions referred to by the référée as to 
the dealings of the bankrupt in connection with his own property and 
the property of the firm of Cochran Bros., of which he was a member, 
there are certain transactions referred to in the évidence which, it 
seems to me, are amply sufficient to defeat the claim for the constitu- 
tional exemption. 

After the fire which destroyed the stock of merchandise owned by 
the fîrm, the bankrupt did business for a while before his bankruptcy 
under the name of the "Cochran Grain Company." He had on hand 
a considérable amount of hay, which he had received shortly before the 
involuntary pétition was filed against him, and the évidence with réf- 
érence to his disposition of this is contained in the synopsis of the tesii- 
niony of two witnesses and his own testimony, as follows : 

D. H. Hubbard, a witness for the trustée, says : 

"The stuff I savv hauled away from Cochran's warehouse on the day he 
was said to be In bankruptcy amounted to $200 or .$300 ; that is just a guess. 
I hâve had sufficient expérience in the feed business to make a reasonably ac- 
curate estimate, and by guess I mean my best estimate." 

A. S. Williamson, a witness for the bankrupt, testified: 

"I am marshal of Koekmart and run a eoalyard. Just before Mr. Cochran 
went into bankruptcy, I hauled elght baies of hay from his store. A week or 
so before Mr. Cochran told me he wanted some coal and would trade hay. I 
was getting the hay in payment. My wagon would not hâve had time to haul 
more hay than the elght baies." 

J. M. Hammond, a witness for the bankrupt, testified as follows : 

".Tust before Mr. J. K. Cochran was put in bankruptcy I ordered à ton of 
liay with him, and when he was shut up I liadu't got ail of mine, and I hauled 
mine out. I ran a stable, and Mr. Cochran had an order and told me he could 
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buy hay cheaper. I believe I paid $21 for tbat ton. My wagon was only gone 
long enough to liaul one load." 

The bankrupt himself gave this testimony : 

"Ou the (lay of tlie bankruptcy proceedings, Mr. Gus Wllliamson hauled 
from my store some seven or elght baies of bay. Mr. Jim Hammond bauled, 
I think, eight baies, and I sent two baies to feed my horse. I had ordered a 
ton of bay for Mr. Hammond, and he bad no place to keep it, and bauled It 
away tbat afternoon ; be had paid for it before. I bad swapped some to Mr. 
Williamson for coal. Eacb one came only once. If any otber goods were sold 
I don't remember. I made no disposition of goods tbat day in anticipation of 
bankruptcy. ïlils business was in niy own name, not Cocbrau Bros. I know 
of no assets of mine of Cochran Bros, not set ont in tbe scbedule. I bave con- 
cealed no property from tbis court. I wlU not swear tbat bay was tbe only 
goods taken away tbat day. Tbere could bave been goods talven away without 
my laiowledge, as mucb as .$25 ; not as mucb as $50. I will swear tbat $100 
wortb wasn't bauled away ; tbere wasn't any seven or elgbt loads." 

E. B. Jones testified to a peculiar transaction, occtirring, apparently, 
just before the bankruptcy, as follows: 

"Some time between tbe Ist of December and Cbristmas I bougbt from 
Cocbran Bros, goods to tbe amount of about $25; some paper bags, oysters, 
baking powders, soap, and a paper frame. I found tbem at Thomason's res- 
taurant in Rockmart. Mr. J. K. Cocbran told me wbere to get tbem. I don't 
know wbere tbey came from. I paid J. K. Cochran for tbem." 

It seems perfectly clear from the foregoing that the bankrupt was 
seeking, just before and at the time of his bankruptcy, to get his prop- 
erty out of the reach of his creditors, and he apparently succeeded in 
doing so. 

The value of the property so vi'ithheld need not be much, as îndi- 
cated by the language of Justice Bleckley in Torrance v. Boyd, supra. 
The property withheld there seems to hâve been of the value of $17.50, 
yet it was held sufficient to deprive the applicant of the exemption. 
Under the statute of Georgia controlling on this subject, if a bankrupt 
seeks to take from the estate property under the constitutional exemp- 
tion, he must deal with perfect fairness with his creditors and must 
disclose and deliver up everything he has except this exemption, and 
the f ailure to do this will defeat the application. 

The property applied for hère was of the estimated value of $1,- 
443.25. The référée considered him entitled to what is called the 
"statutory exemption" in Georgia, and I agrée with him as to that. 
A mistake seems. to hâve been made by the référée in omitting one 
$20 item from the articles he allows, which was contained in the ap- 
plication. The amount of household and kitchen furniture named in 
the application is $123, and the référée will allow this amount. His 
action in denying the exemption above this amount is approved. 
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WHTTB V. BENDER et al. 
(Circuit Court, N. D. Xew York. Aprll 12, 1911.) 

1. Copyrights (§ 57*) — Infeingement. 

A law book author niay copy the citation of a prier author, if he ex- 
amines and vérifies the cases cited, and may use them in tlie same order, 
and wlth additions or subtraetlons. 

[Ed. Kote. — For other cases, see Copyrights, Dec. Dig. § 57.*] 

2. Copyrights (§ 83*) — Infrik&ement— Evidence. 

Failure of a law book author, whose citations are the same as a prior 
author's, to cite other exlstlng cases on the same points, is évidence of 
copyiug, as Is hls omission to note overruling or reversai of cases cited 
by botb, or to correct errors appearing in the prlor author's citations. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 83.*] 

3. Copyrights (§ 57*)— Indexes— Infeingement. 

Whether an author of a bcx)k may use the form and wording of a prlor 
index dépends upon circumstances and the contents of the two books. 
[Ed. Kote. — For other cases, see Copyrights, Cent. Dlg. § 53 ; Dec. Dig. 

§ 57.*] 

4. Copyrights (§ 85*) — Pkeliminaby Injunction— Infeingement. 

A law book publlsher wlU not be temporarlly enjoined as for infriuge- 
ment of a copyright, where It does not appear wlth certainty that so 
much bas been taken from the prior book that its value is materlally di- 
minished, or that the later book will supersede the other through in- 
fringement, and where the publlsher is responslble. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 78; Dec. Dig. 
i 85.* 

Infringenient by use of extracts and quotations, see note to G. & 0. 
Merriam Co. v. United Dlctlonary Co., 76 C. C. A. 475.] 

In Equity. Suit by Frank White against Matthew Bender and oth- 
ers, trading as Mattliew Bender & Co. On motion for a preliminary 
injunction. Motion denied. 

Franli L,. Crawford, for complainant. 
Frost & Nieman, for défendants. 

RAY, District Judge. In 1907 Frank White published the sixth 
édition of his work, "White on Corporations," with statutes, décisions, 
annotations, and forms; Baker, Voorhis & Co., publishers. Same 
was duly copyrighted. In 1909 the défendant company pubhshed and 
put on the market "Frost on New York Corporations," treatise, an- 
notations, corporation açts, and forms, by Thomas Gold Frost. This 
purports to be "a treatise on the Business Corporation Law of the 
State of New York, including therein," etc. Both works contain the 
New York statutes relating to corporations — that of Frost coming 
down to August, 1909; that of White to January 1, 1907. The al- 
leged infringing matter consists mainly of (1) citations of cases; 
(2) indexes; (3) légal forms; and (4) some miscellaneous matter. 

Citations. 

In citing cases under the various sections, White gives the law stu- 
dent, lawyer, or judge using his book some idea of the point decided 

•For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and arising under the section to which the décision relates. Thus in 
White, page 115 (Stock Corporation Law as tlien in force), "Sec. 27, 
Officers," he first gives the statute as amended in 1892, referring to 
the former section ; then a note referring to other sections, etc., and 
then proceeds, "One person may be chosen to fill two différent offices 
(Novelty Mfg. Co. v. Connell, 88 Hun, 254)," and then gives the point 
of other cases arising, or supposed to hâve arisen, under this section, 
with a référence to the case where the point is decided. 

Frost, page 575, gives the section on "Officers" as "Sec. 30, Offi- 
cers," quotes the statute, says, "Formerly Sec. 27, S. C. L.," and then 
cites a large number of cases, the satne cases in the same order cited 
by White under the same section, before amendment, with three or 
four omissions. He in no way indicates the point or points of the 
cases cited, and the user of the book would probably lay it aside and 
tum to a digest for such information as he desires. There is nothing 
in the citations to indicate whether or not the cases apply to the sec- 
tion as amended. This runs ail through Part II of the book com- 
plained of. In some cases the citation of another case has been added, 
and in most cases errors appearing in White appear in Frost. This 
is persuasive évidence that the citation of cases was copied from 
White, and that there was no examination and vérification of the cases 
by Frost. Frost admits he had those cases copied for use in compiling 
his book, but says, in substance, he examined ail carefully, and dis- 
covered some, and added hundreds of new cases, and that he directed 
his assistant to correct ail of them in spelling. etc. He gives quite an 
extended explanation as to thèse citations. His assistant gives an af- 
fidavit in corroboration. 

Index. 

It is quite true that, where a work consists mostly of statutes and a 
mère récital of what has been decided by the courts under them, there 
is little room or opportunity for original thought or reasoning and 
little disposition to indulge therein. Most modem text-books are writ- 
ten in this way. We take up a new book just issued, and find a re- 
hash of what has gone before, with références to the old cases and 
some of the new ones. The text usually reads, It has been or was 
decided in (giving case) that, etc., and in (giving case) that, etc., 
but in (giving case) it was held, and so on, page after page. There is 
nothing to indicate at what page the law on a given point can be found, 
unless we turn to the index. Thèse are usually very meager, with 
little or no cross-indexing, but so far as they indicate anything they 
usually foUow a beaten track. 

There is considérable inhérent évidence that Frost copied, with 
few additions, much of the index of White. For instance, in Gen- 
eral Index of White, under the head "Business," he has "extension 
of," "form for," "location of, change of," and "taxable, at principal 
place of." In preparing his index, White evidently found the section 
of the statute (Laws 1896, c. 929, amended by Laws 1905, c. 489) 
headed "Change of Place of Business," and the section headed "Al- 
térations or Extension of Business" (Laws 1892, c. 688, amended by 
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Laws 1901, c. 354, and Laws 1905, c. 751). Thèse headings, as well 
as the text, would suggest, under the title "Business" in the index, 
"place of," "change of place of," "location of place of," "altération 
of," "extension of," "change of," etc. In White's index the words 
"location of, change of," refer us to page 180. The section found 
there refers wholly to location and change of place of business, and 
not to altérations and extensions of business or changes or altéra- 
tions in the character of the business. Now "location of business" 
and "change of business" are not the same as "location of place of 
business" or "change of place of business." White's index, "Busi- 
ness," subhead "extension of," refers us to page 131, where we find 
section 32, headed "Altérations or Extension of Business." Hère, 
of course, we cannot indulge in criticism. 

It is not to be wondered at, of course, that White assumed the read- 
er of his book would understand that "location of, change of," re- 
ferred, not to the location of the business itself or an altération of 
the business itself, but to the place of managing it, the principal office. 
Probably that ran in his mind in making up his index. But would 
another writer make the same assumption, or would he be likely to 
say, referring to the section that treats wholly and solely of the 
"place of business," and its location and changes of the place of busi- 
ness from one locality to another, under the head "Business," "place 
of ," or "location of place of ," and "change of place of " ? 

Again, there is much to indicate that, while using and referring to 
White's gênerai index, Frost did not follow it, only as a guide, using 
generally the same expression for want of better. White has many 
things Frost does not hâve, and Frost has many things wanting in 
White. 

Légal Forms. 

Frost has a considérable number of légal forms substantially iden- 
tical with those found in White. Whether he took thèse from pubhc 
records or forms used prior to White, or copied forms original with 
White, is in dispute. The truth of the dispute in this regard, as well 
as the matter of citations, can hardly be arrived at satisfactorily on 
mère affidavits, where there has been no cross-examination. 

General Matter. 

It cannot be doubted that Frost has either copied from White, or 
correctly quoted from him from memory, in several instances. The 
work of Mr. Frost is divided into three parts. Part I is in the nature 
of a gênerai treatise on the Business Corporation Law of New York ; 
Part II deals with General Corporation Law ; and Part III with forms 
and précédents. In Part I, page 133, I find : 

"When stock is declared f orfeited, the liability of the holder thereof to the 
corporation for further payment thereon ceases.'» " 

The figure refers to a footnote, viz. : 

"* Mills V. Stewart. 41 N. Y. 389; Small v. Herkimer Mfg. Co., 2 N. Y. 
330." 
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In White's book, page 151, under "Sec. 43, Time payment of sub- 
scriptions to stock" (giving the section and referring to several cases), 
I find : 

"Wlien stock is declared forfelted, the liabllity of the holder thereof to the 
corporation for further pavment thereon ceases. (Mills v. Stewart, 41 N. Y. 
380; Small v. Herkimer Mfg. Oo., 2 N. Y. 330.)" 

The language is precisely the same in both bocks, as are the cita- 
tions. White claims this was copied from his book. There are several 
other cases on substantially the, same question, not cited by either 
White or Frost. I do not find the language quoted in either the sylla- 
bus or the text of any case, and assume that White formulated the 
statement. The language nearest to it is found in Mills v. Stewart, 
supra, 41 N. Y. 389, where the court, per Grover, J., said: 

"The respondent's stock having been forfeited, his llahility to the company 
for further payment thereon ceased. Small v. Herkimer Man. Co., 2 Comst. 
330." 

The point was decided in the last-mentioned case, but not in Mills 
V. Stewart, where the question decided was that: 

"One whose shares of stock in a railroad corporation hâve been forfeited 
by the company for nonpayment of calls is not a stockholder within the mean- 
ing of the tenth section of the gênerai railroad aet of 1850 [Laws 1850, e. 140], 
so as to render hini liable to a ereditor of the company for the amount unpaid 
on the forfeited stock, although the debt was contracted by the company be- 
fore the stock was forfeited." 

In Small v. Herkimer Mfg. Co., supra, the point decided was that; 

"After a corporation, pursuant to a provision in its charter, has forfeited 
the stock of a subscriber for nonpayinent of an installment due upon his sub- 
scription, it cannot maintain an action to recover any part of such subserip- 
tion." 

The Small Case décides the point stated in White, while the Mills 
Case recites it merely as a basis for a décision against hability to a 
ereditor of the corporation. I think it plain that Frost copied White, 
without examining the cases cited. 

In White we find the following, page 170, under the section relating 

to "Financial Statement of Stockholders" : 

"When a proper demand for a flnancial statement has been made, but the 
corporation has been dlssolved before the expiration of the thirty days, no 
statement need be made, as a defunct corporation no longer has a treasurer 
and cannot through liim or through any one be called upon to render such a 
statement (Osborne v. Gilliams, 33 Mise. 312; McOrea v. Bedell, 9 ilisc. 
3T2.)" 

In Frost we find this exact language with the citations in a foot- 
note. The places where the cases are found in the New York Sup- 
plément are added. Evidently White formulated this statement from 
the case of Osborne v. Gilliams, and Frost copied it without giving 
White crédit. In both instances referred to, it required brain work 
to make a condensed statement of the principle decided in the case. 
In neither case is the lapguage found in White a substantial repro- 
duction of the syllabus of the case or cases cited, or of any part of it, 
or of any language found in the opinion standing together. 
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How often and how much of the original composition found in a 
copyrighted law book may the author of a subséquent work on the 
same subject copy without being guilty of infringement of such copy- 
right? I hâve pointed two of several instances of copying. There 
are instances when the substance is copied, but slight changes hâve 
been made. 

[1] I think it well decided that a subséquent author may use and 
copy the citations of a prior author, provided he examines and vérifies 
such cases before using theiH. He may use them in the same order as 
did his .predecessor. He may use them ail, or add to or subtract 
f rom. The question is : Does he do original work or merely copy ? 

[2] If other cases hâve been decided on the same points, and the 
later writer does not give them, it is persuasive évidence of copying. 
If a case has been overruled or reversed, or if an error appears in the 
citation, and the fact that the case has been overruled or reversed is 
not noted, or the error is not corrected, this, too, is évidence of mère 
copying. 

[3] As to indexes, the particular form and wording of a prior in- 
dex may or may not be used, depending on circumstances and the con- 
tents of the books. Both authors (in a book relating to corporations) 
would naturally use the words, "Business, place of, organization, 
change of , change of place of ;" "Directors," and, as subheads, qual- 
ifications, duties, résignation, liability, etc. We would expect much 
duplication, inasmuch as the words are used in the statutes, and must 
or should be arranged in alphabetical order. But ail this does not 
permit mère copying, assuming we hâve originality in the first author. 

[4] Now the gênerai style and make-up of the two books is quite 
différent. White takes the sections one by one, quoting each, and 
under it States the substance of the décisions applicable and refers to 
the report where the cases are found. Frost, as stated, treats the va- 
rious corporations and subjects relating thereto generally in Part I, 
and cites the cases supporting the text in footnotes, and then in Part 
H takes the sections, one by one, and cites a large number of cases 
under each, without indicating what they or either of them holds. 
■The one book is not a, copy of the other, nor is a large quantity of 
original matter copied from the one into the other. As the case looks 
now, certain parts of Frost ought to be suppressed as an infringe- 
ment, but the greater part of Frost appears to be a legitimate original 
work. On the whole, I do not think I am sufficiently possessed of the 
truth to apply the rigors of a preliminary injunction at this time. 

I am unable to détermine anything satisfactorily as to the forms, 
except that quite a number are alike. I cannot say as a fact, on thèse 
affidavits, the ones in question were originally prepared by White. I 
am not satisfied as to the use Frost made of White's index. I am sat- 
isfied Frost copied into his book certain matter composed by White, 
but to what extent I cannot say on the présent showing. To now en- 
join certain parts would be unwise, as it may appear that would be an 
error, and on a final hearing of the case the injunction, if granted, 
may apply to other matter. 
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On the wHole, I think the parties should proceed wîth diligence to 
take the testimony and submit the case on final hearing. Clearly no 
one will purchase Frost, assuming it to be White. Has so much been 
taken from White by Frost that the value of White's book is sensibly 
diminished, or are the labors of White substantially to an injurions 
extent appropriated by Frost? Will Frost to any extent supersede 
White by reason of the matters complained of ? 

I am not prepared on thèse affidavits to answer intelligently. I 
cannot say with certainty the case is within Perris v. Hexamer, 99 U. 
S. 674, 25 L. Ed. 308, or Callaghan v. Myers, 128 U. S. 617, 9 Sup. 
Ct. 177, 32 L. Ed. 547, on the évidence before me. 

I think défendants responsible, and that injunction can be delayed, 
if the complainant is entitled thereto on ail the proofs when in, with- 
out material in jury to him. 

Motion for preliminary injunction denied. 



In re FEDERAL LDMBER CO. 

(District Court, D. Massachusetts. February IT, 1910.) 

No. 15,235. 

1. Bankbtjptct (I 60*) — AcTS of Bankbdptct— General Asbignments. 

To eonstltute an act of bankruptcy by a corporation under Bankr. Act 
July 1, 1898, c. 541, § 3à (4), 30 Stat. 546 (U. S. Comp. St 1901, p. 3422), 
by gênerai assignaient for credltors, some corporate act purporting to 
transf er ail the corporation'» property must at least be shown. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 60.*] 

2. Bankeuptct (§ 60*) — ^AoTS ot Bakkbuptct— Genkeax Assigkments. 

As constltutlng an act of bankruptcy under Bankr. Act July 1, 1898, c. 
541, I 3a (4), 30 Stat. 546 (U. S. Comp. St 1901, p. 3422), a gwieral asslgn- 
ment for. credltors may be made witiiout a formai deed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg, § 60.*] 

3. Bankruptcy (§ 60*) — Acts of Bankruptct— General Assignments. 

A gênerai asslgnment for credltors l8 no less an act of bankruptcy un- 
der Bankr. Act July 1, 1898, c. 541, § 3a (4), 30 Stat. 546 (U. S. Comp. St 
1901, p. 3422), because Invalld for some other purposes. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 60.*) 

4. Bankeuîtcy (§ 60*) — Acts of Bankruptcy— General Assignments. 

Préparation of a deed of gênerai asslgnment for credltors not slgned 
nor out of escrow Is not an act of bankruptcy under Bankr. Act July 1, 
1898, c. 541, i 3a (4), 30 Stat 546 (U. S. Comp. St 1901, pw 3422). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg, § 60.*] 

5. Bankruptcy (§ 60*) — "AoT of Bankruptct"— General Assignments. 

A corporatlon's adoption of résolutions authorizing the treasurer to 
couvert the corporate assets into cash to be deposited with à trust Com- 
pany for the credltors' beneflt dld not eonstltute an act of bankruptcy 
under Bankr. Act July 1, 1898, c. 541, § 3a (4), 30 Stat 546 (U. S. Comp. 
St. 1901, p. 3422), as a gênerai asslgnment for credltors, where the plan 
was not exeeuted. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 60.* 
For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, p. 
7562.] 

•For otber caaes see lame topie & S ottubeb In Dec. A Am. Dlss. 1907 to date, & Rep'r Indexes 
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In the matter of the Fédéral Lumber Company, bankrupt. On 
question of adjudication. Pétition dismissed. 

Jacobs & Jacobs, for petitioning creditors. 

Hutchins & Wheeler and Lincoln Bryant, for alleged bankrupt 

DODGE, District Judge. The stockholders of this company held 
a meeting May 12, 1909, to the regularity of which no objection is 
raised. At that meeting they passed resolutions as follows : 

"To aceept the offer of the lincoln Trust Company of the city of New York, 
to act as a dexwsitory for the créditons of the Fédéral Lumber Company free 
of charge, and that the said trust company In acceptlng sald trust Is hereby 
relleved of any responsibllity for the accuracy or valldlty of the claims 
agalnst the Fédéral Lumber Company, and It is hereby authorlzed to aceept 
the list fumished by the treasurer of the sald Fédéral Lumber Company, as 
being ail the creditors, and to aet upon said list without further responsibllity 
or Inqulry upon Its part, It being understood that the sald Lincoln Trust Com- 
pany Is actlng solely as agent and trustée for the Fédéral Lumber Company 
and Its creditors. 

"That the treasurer of the Fédéral Lumber Company be and he hereby is 
authorlzed to couvert into cash as speedily as possible ail assets of the co.-- 
poration, and to coUect ail accounts due the corporation, and to deposit the 
same, with ail moneys recelved from the sale of the assets. In the said Lin- 
coln Trust Company, to be held by said trust company In trust for the cred- 
itors oï the Fédéral Lumber Company, the names of each créditer and the 
amount due each to be fumished to sald trust company by the treasurer of 
the Fédéral Lumber Company; ail moneys so deposited to Immediately be- 
come the property of sald creditors and to be distributed, pro rata among 
sald creditors. 

"The flrst distribution to be made when the said trust company shall hâve 
on hand 50 per cent, in cash ; but In event of 50 per cent not being avallable 
by September Ist, 1909, a distribution of ail funds on hand must be made on 
that date. 

"The second distribution to be made when an amount equal to 20 per cent, 
shall hâve accumulated ; but In event of 20 per cent not being available by 
December Ist, 1909, a distribution of ail funds on hand must be made on that 
date, and subséquent distribution be made quarterly thereafter, until the full 
amount of elalms wlth Interest at 6 per cent, per annum, shall hâve been pald. 

"That upon the final payment of ail claims that the président call a meet- 
ing of the stocliholders to vote upon a proposition for the dissolution of the 
corporation." 

The offer made by the trust company and accepted by the resolu- 
tions was not in writing, and there is no direct évidence as to its terms. 

Thereafter, in pursuance of arrangements made at interviews in 
New York between the treasurers of the two companies, notice was 
sent by the Lincoln Trust Company to ail the Fédéral Lumber Com- 
pany's creditors, according to a list of them fumished for the purpose 
by the Fédéral Lumber Company, inclosing a copy of the jesolutions. 
Some, but not ail, of the creditors thereupon filed claims with the Lin- 
coln Trust Company. The treasurer of the Fédéral Lumber Company 
never made any deposit with the Lincoln Trust Company in accord- 
ance with the resolutions. He never attempted to make any until Fri- 
day, June 18, 1909. On that day he mailed to the Lincoln Trust Com- 
pany a lettèr, inclosing a check for $300 to its order. The trust com- 
pany returned the check with a letter dated Monday, June 21, 1909, 
in the tenus following: 
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"We- acknowledge your letter Incloaing cheek txi our ordér for $300 on ac- 
«ount of collection of the assets of your company, and beg' to: advlse you that 
we do not care to accept this deposlt until ail tlie creditors naniedto us hâve 
flled thelr claims wlth us. ' '• ■ 

"At tbe présent time creditors nUmbering twenty-one, holding claims 
amountlng to $12,639.92, bave not expressed their willingness to assent to 
your proposition, and as we understood f rom you originally that this plan was 
formulated at the requestof the holders of claims agalnst you and that get- 
tlng their assent was merely a matter of torm, we feel that the amount of 
labor and risk to us involved in this matter so far outweighs any compensa- 
tion that can arise to us from the use of the money, that we désire to resign 
as your agent in this matter. We will delay notifying the creditors to this 
efCect as a matter of courtesy to you, until you hâve an opportunity of reply- 
ingto this letter. We retum check." 

It is évident from the terms of this letter that the trust company's, 
offer, accepted by voté of May 12, 1909, had been an ofEer conditioned 
upon the assent of ail the lumber company's creditors, and that there 
had not been any agreement on the part of the trust company to take 
over the lumber company's funds and the proceeds of its assets, when 
sold, upon trust for its creditors, whether those creditors agreed to 
the arrangement or not. The plan for the transf er of said funds and 
proceeds upon the terms set forth in the resolutions was abandoned 
and nothing further done in pursuance of it. 

As a conséquence, however, of further negotiations between the 
Lumber Company's treasurer and the trust company, it was later 
agreed that the lumber company, having converted ail its assets into 
money, should ascertain the amount of each creditor's share and there- 
after deposit with the trust company, in the name of each creditor, 
the amount found due him, and that the trust company should on Sep- 
tember Ist pay over and deliver to the creditors the amounts thus de- 
posited in their respective names. The trust company sent letters to 
creditors, dated July 1 , 1909, stating that it was inf ormed : 

"That the company proposes to deposit with us to your crédit sums received 
from their collections from time to time to be payable to you on September 1, 
1909, and we will on that day mail you our check for such amount so depos- 
Ited." 

The Lumber Company, however, never sent any money to the trust 
company, which on September 2, 1909, by a letter of that date, ad- 
vised the Lumber Company that it was that day communicating with 
the various creditors — ■ 

"stating that as you hâve not lived iip to your agreement wlth us, and, as no 
funds hâve been deposited wlth us. for the acconnt of the creditors, we bave 
entirely severed our connection with you in this matter." 

The lumber company at no time éxecuted any instrument purport- 
ing to be an assignment of its property to the trust company. There 
never was any agreement between the two companies that the trust 
company should receive any compensation beyond the use of the money 
deposited, nôr was there ever any agreement that the creditors should 
accept what might come to them from the trust company in full settle- 
ment of their claims. 

The petitioning creditors contend that upon thèse facts, which are 
ail the material facts proved, the lumber company must be héld to hâve 
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committed the fourth act of bankruptcy described in section 3a (4) 
of the bankruptcy act, or, in other words, to hâve "made a gênerai 
assignment for the benefit of its creditors." Act July 1, 1898, c. 541, 
30 Stat. 546 (U. S. Comp. St. 1901, p. 3422). The référée has found 
that "this scheme or arrangement amounted to a gênerai assignment 
for the benefit of creditors and constituted an act of bankruptcy." 

The scheme or arrangement adopted by the stockholders' resolu- 
tions may hâve been such as would hâve amounted to a gênerai as- 
signment and constituted an act of bankruptcy if carried into effect, 
but, unless it can be said that by the vote and what was done in pur- 
suance thereof a gênerai assignment was "made," it cannot be said that 
an act of bankruptcy was committed. Voting to make a gênerai as- 
signment is not necessarily the same thing as making one. [ 1 ] Bef ore 
it can be said that a corporation has made a gênerai assignment, I 
tliink that some corporate act purporting to be a transfer of ail the 
corporation's property must at least be shown. 

[2] It is true that a gênerai assignment may be made without a 
formai deed of assignment. Thus in Re C. H. Bennett Shoe Co. (D. 
C.) 140 Fed. 687, the stockholders of the corporation signed an agree- 
ment, and an appointment such as under the laws of Connecticut had 
the effect, and was understood by them to hâve the effect, of assigning 
its property to its directors, and making them trustées to wind up its 
affairs. Thus in Re Salmon (D. C.) 143 Fed. 395, part of the alleged 
bankrupts' property had been taken charge of by a state officiai, ac- 
cording to the provisions of certain state laws, for the benefit of ail 
their creditors ; and, the bankrupts having thereupon conveyed to the 
same officiai the remainder of their property for the benefit of ail their 
creditors, it was held that the two transactions together amounted to 
a gênerai assignment. And thus in Re Thomlinson Co., 154 Fed. 834, 
83 C. C. A. 550, a bill of sale of ail the bankrupt's property conditioned 
that the grantee should sell or couvert it into money, pay ail the cred- 
itors pro rata with the proceeds and return the surplus, if any, to the 
grantor, was held to amount to a gênerai assignment. In ail such 
cases, however, what was done was done with the intent that it should 
effect a présent transfer of ail the grantor's property. 

[3] It is true also that if a grantor makes for the benefit of his cred- 
itors what purports to be and is intended by him to be a gênerai assign- 
ment, and is accepted as such by the assignée named, this will be none 
the less an act of bankruptcy though invalid for some purposes. Re 
Meyer, 98 Fed. 976, 39 C. C. A. 368, and, under Act March 2, 1867, 
c. 176, 14 Stat. 517, Re Mendelsohn, 3 Sawy. 342, Fed. Cas. No. 9,420, 
Re Lawrence, 10 Ben. 4, Fed. Cas. No. 8,133. In Griffin v. Dutton; 
165 Fed. 626, 91 C. C. A. 614, the Court of Appeals for this circuit 
held an assignment so made and accepted an act of bankruptcy, though 
neither the form in which the bankrupt had signed it nor the signature 
of the assignée could be proved with certainty, the instrument itself 
having been lost, and though no créditer had assented to it. In Canner 
v. Webster Tapper Co., 168 Fed. 519, 93 C. C. A. 541, the same 
court held such an assignment an act of bankruptcy, though the as- 
senting creditors repudiated it and were held to hâve the right to re- 
185 F.— 59 
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pudiate ît because their assent had been induced by f raud and misrep- 
resentation. 

[4J But in ail the above cases the grantor had gone far enough to 
make what had been done a transfer of ail his property, so far as his 
part in the transaction was concerned. If he has stopped short of 
that point, however clearly he may hâve manifested his intention to 
make a gênerai assignment, he cannot be said to hâve made any. He 
may bave prepared a deed of assignment with intent to exécute it, 
but, so long as he has left it unsigned or in escrow, the gênerai assign- 
ment contemplated has not been made. Lowell, Bankruptcy, § 37. 
If a corporation has approved a deed of gênerai assignment and au- 
thorized its exécution by an officer, exécution by him would seem to 
be necessary before it can be said that the assignment lias been made. 
And if, as hère, no deed is to be made, but an officer is authorized to 
rnake a future transfer of the property according to a plan approved, 
I do not think a gênerai assignment can be said to hâve been made 
vk^hile ail the property remains untransferred. In Re Hartwrell Oil 
Mills (D. C.) 165 Fed. 155, the corporation's stockholders voted to 
authorize the directors to appoint a commission empowered to sell the 
property for cash, wherewith its debts were to be wound up and set- 
tled according to law, but it v^^as held that no gênerai assignment had 
been made. In like manner, where the question was as to the com- 
mission by a corporation of a différent act of bankruptcy, it was held 
in Re Baker-Ricketson Cq. (D. C.) 97 Fed. 490, that a vote authoriz- 
ing an officer in case an involuntary pétition against the corporation 
should be fîled to appear and admit in writihg its insolvency and its 
willingness to be adjudicated was not the making of such an admis- 
sion by the corporation itself .■ See, also, to the same effect Re South- 
ern Steel Co. (D. C.) 169 Fed. 702. 

J5] The resolutions passed May 12, 1909, did not transfer any of 
this corporation's property. They were not intended and did not pur- 
port to hâve any such efïect. After they were passed the corporation's 
property was as much its own as before they were passed. They did 
nothing more than to authorize the treasurer to make a future transfer 
upon certain terms after he had converted the property into money. 
They did not, as the facts show, bind the corporation to carry any 
transfer into effect. 

The treasurer never made any transfer in pursuance of the reso- 
lutions. The $300 of the corporation's funds which he offered the 
trust Company they were not bound to accept, and they refused to ac- 
cept it. At to the plan for deposits with the trust company of sep- 
arate amounts to the crédit of each of its creditors, respectively, which 
was substituted for the plan described in the resolutions, if it would 
ever bave been possible tô say that such a plan amounted to a gênerai 
assignment, this plan was abandoned before any steps were taken 
toward carrying it out. 

If there was no transfer, there was neither a preferential nor a 
f raudulent transfer as alleged in the pétition. 

I am obliged to hold that the commission of the acts of bankruptcy 
relied on has not been proved, and that the pétition must be dismissed. 
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In re CRAFTS-EIORDON SHOE CO., Inc. 

(District CSourt, D. Massachnsettck December 15, 1910.X1 

No. 15,053. 

1. Bankbuptct (§ 59*) — "ACT or Bankruptct"— I/Iens. 

Bankr. Act July 1, 189S, c. 541, § 3a (3), 30 Stat. 546 (U. S. Comp. St. 
1901, p. 3422), déclares that an "act of bankruptcy" occurs when a per- 
Bon has suffered or permltted, whlle Insolvent, any créditer to obtain a 
préférence through légal proceedlngs, and bas not, at least five days be- 
fore sale or final disposition of any property affected by sucli préférence, 
vacated or discharged tbe same. HeU, that such provision Includes ail 
liens obtalned by légal proceedlngs valld under state laws. 

[Ed. Note.— For othcr cases, see Bankruptcy, Cenfc Dlg. IS 81, 82 ; E>ec. 
Dlg. § 59.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, p. 
7562.] 

2. Bâ.KKBUPTOT (§ 195*) — Liens— Attaohment— State TjAW. 

Under the laws of Massachusetts a plaintifC, attaching hls debtor's 
goods under mesne proeess, obtains a lien thereon, though he has obtalned 
no judgment, whlch lien Is entitled to récognition in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 195.*] 

3. Bankbuptct (§ 200*) — Lien— Avoidance. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat 665 (U. S. Comp. St 
1901, p. 3450), provides that ail levles, judgments, attachments, or other 
liens obtaihed through légal proceedlngs against a i)erson who Is Insol- 
vent, at any tlme wlthin four months prlor to the flllng of a bankruptcy 
proceedlng against hlm, sball be deemed void In case he is adjudged a 
bankrupt, and the property affected by the levy shall be deemed dis- 
charged, and shall pass to the trustée as a part of the estate, etc. Held, 
that slnce the lien under an attaehment is obtalned at the tlme of levy, 
ff the levy Is made more than four months before bankruptcy the lien 
is not avolded, thougt the judgment enforcing the lien Is obtalned wlthin 
tbe îour-month period. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. i 200.*] 

4. Bankeuptct (§ 199*) — Pbefeeence bt Légal Pbocbedings— Inbolvenct. 

Where a bankrupt sufCered or permitted an attaehment of hls property 
to continue undisturbed until the sale, and was Insolvent five days before 
the sale, such proof was sufflclent to justlfy a flndlng of insolvency at 
any tlme whlle the fallure to lift the attaehment continued. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 199.*] 

5. Bankbuptct (§ 59*) — Act op Bankbuptct— "Tbansfee" — "Prepebence." 

Though the fact that an alleged bankrupt parted with the possession of 
property levled on under an attaehment to the attaching otficer condl- 
tionally and as securlty be held to constltute a "transfer" of the property 
attached, as defined by Bankr. Act July 1, 1898, c. 541, § la (25), 30 Stat 
545 (D. S. Comp. St. 1901, p. 3420), It was essential, In order that such 
transfer sbould constitute an act of bankruptcy, that It so operate as to 
constltute a "préférence," as defined by section 60a, to wlt, that the en- 
forcement of the transfer will enable one of the bankrupt's credltors to 
obtain a greater percentage of his debt than any other créditer of th« 
same class. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 59.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. 8, p. 7759; vol. 8, pp. 7064-7070; vol. 8, p. 7819.] 

*For other caaei lee same toptc & i nvmbeb in Dec. & Am. Digs. 1907 to date, t Rep'r ladezei 
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6. Bankeuptcy (§ 76*) — "Creditor." 

To be a "creditor" of a bankmpt, wlth eapacity to file an Involuntary 
pétition against hlm, 'a petitioner mùst own a demaiid or elaim provable 
agaiiist tlie bankmpt In sucb proçeedings. 

[Ed. Note.— For other cases, see IJankruptcy, Cent. Dig.' §§ 50, 99, 100 ; 
Dec. Dig. § 76.* . :; . ' - 

For other définitions, see Words and Plirases, vol. 2, pp. 1713-1727 ; 
vol. 8, pp. 7622, 7623.] ' ' " ' ' " 

7. Bankeupicy, (§ 91*) — INVOIUNTABY Petition^-Peûvablè ,Ol.AlM. 

Proof that petitioners bad brouglit an action against tbé alleged bank- 
rupt on eontract. and, demanded $2,000 damages, witbout àny otber indi- 
cation as to the nature or auiount of tbe claiui, was iusuflicient to Justify 
a flnding tbat petitioner bad a provable claim allowable in bankruptcy, 
sufEcient to conter standing as a petitioning creditor. 

[Ed. Note. — For otber cases, see IJankruptcy, Dec. Dig. § 91.*] 

8. Bankruptcy (§ 59*) — Act of Bankruptcy— Peepekence bt Legai, Peo- 

,CEEDINQ8— EnFORCEMENT. ,■ . 

Bankr. Act .Tuly 1, 1S98, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445), provides that a person shall be deenied to bave given a 
préférence if, being insolvent, he bas procured or suffered a Judgment to 
be en tered against bini in favor of a person, or niade a transfer of any 
of his property, and the elî'ect of the ebforcement of sucb judgment or 
transfer yvîïl be to enable àny one ôf his creditors to obtain a greater per- 
centage' of bis debt than any otber creditor of the same class. Hclâ, tbat 
vfhere, prior to bankruptcy, a creditor bad obtained a lien by attacbment, 
and tbe property \va.« sold under an order of court, not to , satisf y the 
creditor's èlaim, but to save disproportlonate exjjense in keeping the prop- 
erty, tbe fact that the bankrupt failed to discharge tbe attacbment at 
least five days before sucb sale did not indieate tbat the euforcenient of 
tbe attacbment would ultimately operate to prefer the attaching creditor 
in case subséquent proçeedings were taken in support of tbe attacbment, 
and therefore did not constitate an act of bankruptcy, since section 3a 
(3), declaring a failure to dissolve an attacbment five days before sale 
shall constitute an act of bankruptcy, did not include sales intended mere- 
ly to substitute money for property without dimlnishing the bankrupt's 
estate, or to render tbe préférence obtained by the attacbment any more 
effective than it was before. 

[Ed. Note.— For otber cases, see Bankruptcy, Dec. Dig. § 59.*] 

9. Bankruptcy (§ 200*) — Liens— Dissolution— Adjudication. 

The lien of au attacbment on the property of an alleged bankrupt 
vpould not be dissolved by an adjudication under a pétition flled more 
than four months after tbe attacbment was made, eitber under Bankr. 
Act July 1, 1898, c. 541, § 67c (1), 30 Stat. 564 (U. S. Comp. St. 1901, p. 
3449), expressly providing for the dissolution of sucb liens ouly vs^hen tbe 
proçeedings wberein tbe attacbment was bad were begun wltbin four 
months, or by section 67f, dealing with liens in gênerai, but also con- 
strued to reacb only attachments obtained within the four-month period. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 200.*] 

In the matter of banlcruptcy proçeedings against the Crafts-Riôrdon 
Shoe Company, Incorporated. On involuntary pétition for adjudica- 
tion. Denied. 

Eugène I^. O'Neill and Robert A. B.Cook, for petitioning creditors» 
Murdocli & McLellan, for alleged bankrupt. 

DODGÉ, District, Judge. The question in this case is whether or 
not the défendant has committed an act of bankruptcy under section 

•For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3a (3) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 546 
[U. S. Comp. St. 1901, _p. 3422]). 

On May 28, 1909, within four months precèding the filing of the 
pétition, a suitiwas brought against it in the Massachusetts superior 
court, wherein on the same day its property was attached. It failed 
to dissolve the attachment. The plaintiffs requested a sale of the 
property, on the ground that jt coiild not be kept without great and 
disproportionate expense. Thereupon the sheriiî, after due appraisal, 
certificate, and notice to the défendant, sold the property June 29, 1909, 
and thereafter held the proceeds of the sale under attachment in its 
place. When this pétition was filed there had been no final judgment 
in the suit. The writ was returnable on the first Monday of July, 
1909 (July 5th). The pétition was filed July 3, 1909. There is no 
dispute that the^ défendant was insolvent on June 24, 1909, five days 
before the sale, but there is no proof that it was insolvent at any ear- 
lier time. 

[1] The provisions of the bankruptcy act regarding liens include 
ail liens valid by the laws of the states. [2] By the laws of Massa- 
chusetts a plaintifï attaching under mesne process obtains a lien, though 
he has obtained no judgment, and such a lien as is entitled to récogni- 
tion in bankruptcy proceedings. Peck v. Jenness, 7 How. 612, 12 
Iv. Ed. 841. [3] The lien is obtained at the time the attachment is 
made, and under the présent bankrutpcy act it is not avoided by the 
provisions of section 67f if the attachment has been made more than 
four months before bankruptcy, though the judgment or decree in 
enforcement of the lien is not obtained until within the four months 
period referred to. Judge Lowell so held in this court in Re Blair, 
108 Fed. 529, and the décision was later approved by the Suprême 
Court in Metcalf v. Barker, 187 U. S. 165, 174, 23 Sup. Ct. 67, 47 L. 
Ed. 122, overruling the District Court for the Southern District of 
New York in Re Eesser, 100 Fed. 433. 

Of course, it does not follow that, because a lien has been obtained 
which would become void under section 67f by adjudication upon 
the pétition, a préférence has been obtained within the meaning of 
section 3a (3). The first inquiry must be whether or not the bank- 
rupt has "sufi^ered or permitted, while insolvent, any creditor to obtain 
a préférence through légal proceedings." [4] The bankrupt sufïered 
or permitted the attachment to continue undisturbed until the sale, and 
he was insolvent five days before the sale. So much is admitted ; 
but the bankrupt says that in any case no act of bankruptcy is proved, 
because he is not shown to bave been insolvent when the attachment 
was made. If bis failure to lift the attachment was otherwise suf- 
f ering pr permitting a préférence, it seenis to me enough to sustain 
the pétition that his insolvency, at any time while the failure continued, 
has been shown. 

[5] Admitting that there has been such a "transfer" of the prop- 
erty attached as will satisfy the définition of that term given in sec- 
tion la (25), because the bankrupt parted with the possession of it to 
the attaching officer conditionally and as security, it is further nec- 
essary, in order to call the transfer so accomplished a préférence, as 
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defined in section 60a, that the effect of "the enforcement of such 
transf er will be to enable any one of the bankrupt's creditors to ob- 
tain a greater percentage of his debt than any other créditer of the 
same class." [8] To be creditors of the bankrupt, the plaintifïs in 
the suit must own a demand or claim provable against him in bank- 
ruptcy. Section la (9). A copy of the writ is annexed to the ref- 
eree's report. This shows that the action brought was in contract, and 
the ad damnum $2,000; but there is no déclaration or affidavit, and 
no further indication regarding the nature or amount of the claim. 
When the pétition was filed the return day of the writ had not arrived, 
so that not only was there time remaining within which the bankrupt 
might appear to contest the claim, but he had not yet had any op- 
portunity to appear for that purpose. [7] A finding, therefore, that 
the plaintiffs owned a demand or claim provable in bankruptcy, and 
were therefore creditors, must be based on the mère fact that they 
brought a pending suit. I find it difficult to believe that this is enough 
to justify the finding. It was said in W. A. Gage & Co. v. Bell (D. 
C.) 124 Fed. 371, 375, 376, that if a petitioning creditor présents a 
claim reasonably fair and honest on its face he is not bound to prove 
and establish it before adjudication, but may rely for the purpose of 
maintaining the pétition upon its provable quality prima facie, wheth- 
er it is to be disputed by the bankrupt or not. A petitioning creditor's 
claim would hâve the support of his affidavit to the pétition. Not only 
the existence of a claim, but its provability in bankruptcy, are hère 
lef t to be presumed f rom the bringing of a suit upon it in contract, 
and the fact that the suit was pending when the pétition was filed. 

The pétition in bankruptcy allèges, on information and belief, that 
the claim sued on was for $700. If this be true, and if, as the ofhcer's 
return shows, the plaintifïs' was the first attachment, they will, if they 
get judgment and levy exécution, obtain payment of their claim in 
full. But the référée has made no finding as to the amount or the 
nature of the claim, and the plaintifïs' lien had given them, when the 
pétition in bankruptcy was filed, nothing more than security for a 
claim remaining to be established, and which may turn out, so far as 
any évidence thus far oflfered has shown, to be wholly without merit. 

[8] If the plaintiiïs' lien stood as security for an undisputed debt, 
"enforcing" it would mean nothing more than leaving it to stand as 
such security and permitting the plaintiffs to take it unless the bank- 
rupt paid the debt. But in order to say that the "enforcement" of 
this transfer will enable thèse plaintiffs to obtain a preferential per- 
centage of their debt, "enforcement" must be made to include, not 
only leaving the transferred property to stand as security, but also 
the establishment of the debt by judgment in the suit and the taking 
of the property on exécution — a construction hardly to be called nat- 
ural or f ree f rom difficulty. Thèse plaintiffs must do much more than 
enforce the rights of secured creditors in order to accomplish the re- 
suit described in section 60a. They hâve still to prove their claim in 
court. 

Admitting, however, that thèse plaintiffs hâve been "suffered or per- 
mitted to obtain a préférence through légal proceedings," it is still nec- 
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essary, in order to make the third act of bankruptcy complète, that 
the alleged bankrupt has failed to vacate or discharge the préférence 
at least five days before a "sale or final disposition" of the property 
effected. Re Vetterman (D. C.) 135 Fed. 443; Re Windt (D. C.J 
177 Fed. 584. Hère there has been a sale, but not a sale efïecting any 
final disposition of the property. It is difficult to believe the language 
of section 3a (3) intended to include sales which accomplish no dim- 
inution of the bankrupt's assets, but merely substitute money for prop- 
erty, without rendering the "préférence" obtained by an attachment 
any more effective in the plaintiffs' favor than it was before the sale 
was made. 

As was determined in Wilson v. Nelson, 183 U. S. 191, 22 Sup. Ct. 
74, 46 L. Ed. 147, it is the resuit obtained by the creditor, and not the 
spécifie intent of the debtor, which is the essential fact; and as held 
in Re Rung Furniture Co., 139 Fed. 526, 71 C. C. A. 342, a creditor 
may obtain a préférence by légal proceedings without any affirmative 
action on the debtor's part. But the lien obtained in thèse cases had 
been perfected by judgment and the levy of exécution, and the ques- 
tion is still open whether the bankrupt can properly be said to hâve 
"suffered or permitted" the préférence (if one was obtained) in a 
case like this. Except by paying the disputed claim, which may hâve 
been without merit, so far as now appears, the bankrupt could only 
vacate such a "préférence" as this by proving the claim to be un- 
founded. That the opportunity to do this had not been afforded him 
when the sale was made was not his fault, so far as appears. While 
the sale might hâve been prevented by giving bond to dissolve the at- 
tachment, it cannot be said that any "préférence" obtained by the at- 
tachment would hâve been vacated or discharged by such a bond, 
which would hâve left the plaintiffs in full possession of any advan- 
tage over other "creditors" which their attachment may hâve given 
them. 

That an attachment on mesne process under Massachusetts laws, 
not yet foUowed by judgment, is not enough in itself to constitute a 
préférence obtained by the plaintiff, would seem to follow from Par- 
menter Co. v. Stoever, 97 Fed. 330, 38 C. C. A. 200, decided by the 
Court of Appeals in this circuit. There had been such an attachment 
more than four months before the involuntary pétition. This had 
been followed by judgment, exécution, seizure, and sale within the 
four-month period. In affirming adjudication on the pétition, it was 
said that the préférence permitted was the exécution sale, and that 
the four-month period referred to in the statute ran, not from the 
attachment, but "from a date connected with the proceedings after 
judgment." If the sale constituted the préférence, no préférence was 
obtained merely by the attachment, and none until there had at least 
been judgment in the suit. 

The petitioner cites Re Reichman (D. C.) 91 Fed. 624, and this is 
the only décision found which directly tends to support the claim that 
facts like those hère shown establish tiie third act of bankruptcy. The 
attachment on mesne process in that case was under the laws of Mis- 
souri. It is stated that the goods seized were afterward sold in pur- 
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suance of an order of sale duly made. It is not expressly stated wheth- 
er there had been judgment or not. The question to which tlie at- 
tention of the court was directed was whether or not the debtor's 
active participation was necessary. In Bear v. Chase, 99 Fed. 622, 
40 C. C, A. 182, which the petitioner also cites, the pétition charged 
that the debtor had permitted the attachment with the object of giv- 
ing the attaching plaintif? a préférence, and the adjudication was not 
appealed from, so that whether the attachment (which was under 
the laws of South Carolina) constituted a préférence or not was not 
in controversy. In the cases which hâve held préférences to hâve been 
obtained through légal proceedings, and an attachment has f ormed part 
of the proceedings, the attachment has been either after judgment in 
the suit, or, if before judgment, has been followed by a judgment be- 
fore the pétition in bankruptcy, so that the attachment lien has passed 
beyond the stage during which it remains wholly uncertain whether 
there is really any claim against the défendant or not. 

On the other hand, no décision is found which expressly dénies that 
an attachment and sale, such as are hère shown, constitute an act 
of bankruptcy. And if adjudication is not ordered on this pétition, 
the plaintifïs may hereafter prevail in their suit, and thus get a préf- 
érence through their attachment which a later adjudication will not 
avoid. [9] The attachment lien would not be dissolved by any of 
the provisions of section 67, by adjudication under a pétition fîled 
more than four months after the attachment was made. Not by sec- 
tion 67c ( 1), though resulting in a préférence, because the express 
language of that clause dissolves such liens only when the proceedings 
wherein the attachment was made hâve been begun within four months. 
Not by 67f, dealing with ail liens, whether préférences or not, because 
that clause, as held in Metcalf v. Barker, reaches attachment liens 
only when the attachment was made within four months. 

But the difïiculties in the way of saying that what the petitioners 
hâve shown is ail that section 3a (3) requires for proof of the act of 
bankruptcy there described seem to me too serious to be overcome by 
thèse considérations. My conclusion must be that the référée rightly 
declined to find that the alleged act of bankruptcy had been committed, 
and that no ground for adjudication has been established. 

Adjudication denied. 



PRUDENTIAL INS. CO. OF AMERICA v. MOHR, 

(Circuit Court, D. Rhode Island. February 21, 1911.) 

No. 2,9G0. 

1. IKSUEANCE (§ 400*) — LlFB INSUKANCE— STIPULATIONS AS TO INCONIESTA- 
BILITY — PaBTIES AeFBCTED. 

A Stipulation in a life policy that it shall be incontestable after one 
year inures only to the beneflt of insured and his beneflciary, and it may 
not be invobed' by a stranger to the contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1086 ; Dec. Dlg. 
§ 400.*] . 

•For other cases see same toplc & § numbeh In Deo. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Fkaud (§ 28*) — Pbocueisg Policy— Liability. 

Where insured and the beueficlary In a life policy and a third person 
proeured, by fraudulent représentations tbat liisured was in good liealth 
and an insurable risk, a policy uiade incontestable after one year, and 
insurer, relying on the représentations, issued a policy which it was re- 
quired to pay on the death ot insured after the year, the liability of in- 
surer on the policy was the uatural and probable conséquence of the mls- 
representations, and insurer could sue the third person for the fraud. 

[Ed. Note. — For other cases, see Fraud, Dec. Dig. § 28.*] 

3. Fbaiid (i 43*) — Procubing Policy— Déclaration. 

A déclaration stating a cause of action for deceit, resultlng in an in- 
surer issuing an incontestable life policy which it was required to pay, 
must allège with certainty the fraudulent niisrepresentations made by 
défendant, either directly or through another. a party to a conspiracy 
to defraud insurer, and. while allégations as to the conspiracy may be 
pleaded as an inducement, there nuist be direct allégation charging de- 
fendant with deceit by false représentations. 

[Itld. Note. — For other cases, see Fraud, Dec. Dig. § 43.*] 

At Law. Action by the Prudential In,çurance Company of America 
against Charies F. Mohr. Demurrer to déclaration overruled in part, 
and décision reserved in part. 

Comstock & Canning, for plaintiff. 
Page & Cushing, for défendant. 

BROWN, District Judge. This action is described in the writ and 
déclaration as an action of trespass on the case for damages arising 
from conspiracy. It is in substance an action for deceit by fraudulent 
misrepresentation that Joseph P. Hennon was in good health and an 
insurable risk, which induced the plaintiff insurance company to issue 
two policies upon the life of said Hennon, with a clause in each policy 
providing in effect: 

"That the policies should be incontestable after one year froni the date of 
issue, provided that ail due premiums were paid thereon." 

The déclaration allèges the death of the insured, Plennon, after the 
expiration of one year from the date of issue ; the refusai of the plain- 
tiff insurance company to pay the amount called for under thèse poli- 
cies, on the ground of fraud in their procurement ; that the beneficiary, 
Elizabeth F. Mohr, the wife of the défendant, brought suit and re- 
covered judgment for $6,173.89, which sum was thereafter paid to her. 

The déclaration is in substance to the effect that as a resuit of a con- 
spiracy between the défendant, Charles F. Mohr, a practicing physi- 
cian, his wife, the beneficiary, and Hennon, the assured, the plaintiff 
was fraudulently induced to issue policies containing a clause making 
said policies incontestable in the event which subsequently happened, 
to wit, the death of Hennon after the expiration of one year from the 
datg. of issue. 

Disregarding for the présent ail questions raised as to the form and 
sufïiciency of the averments, we will first consider the substantial ques- 
tions raised by the first, second, and third specified grounds of de- 
murrer. 

•For other cases see same toplc & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The substance of the defendant's contention is that whatever dam- 
age was suffered by the plaintiff company was brought upon and 
caused to itself by its issuing the policies with incontestable clauses; 
that the said company, but for its own deliberate, subséquent, inde- 
pendent act in inserting in said policies said incontestable clauses, could 
hâve set up the f raudulent misrepresentation, and thus hâve prevented 
judgment from being obtained; that the incontestable clauses were 
either the sole or a contributing clause of any damage which it lias 
suffered ; and that by issuing policies of this character the company es- 
stopped itself to claim damage for any fraud which induced the issue 
of said policies where the insured died more than one year af ter they 
were issued, and while said policies were still in force. 

Assuming on demurrer that, but for the incontestable clatises, the 
plaintiff need not hâve been held in damages upon the suit by the bene- 
ficiary (see opinion of the Suprême Court of Rhode Island in Elizabeth 
F. Mohr v. Prudential Ins. Co., etc., 78 Atl. 554, handed down January 
16, 1911), it by no means foUows that the issuing of the policies with 
incontestable clauses is to be regarded as an independent act, which 
arrests the train of causation and must be regarded as the sole and 
proximate cause of the injury. That the company bas agreed under 
certain conditions not to contest its liability is insufficient to show that 
the fraudulent représentation as to the health of the assured was not 
an inducement which led it to agrée to put itself in a position where it 
would be practically defenseless in a suit brought by the beneficiary. 
In fact the condition of health of the applicant for an incontestable 
policy would seem to require more careful considération than where 
the application is for a policy without such a clause. A clause of this 
character is the subject of an opinion by the Suprême Court of Rhode 
Island, in Murray v. State Insurance Co., 22 R. I. 524, 48 Atl. 800, 53 
L. R. A. 742, which was subsequently cited by the Suprême Couit of 
Massachusetts in Reagan v. Union Mutual Life Insurance Co., 189 
Mass. 555, 76 N. E- 217, 2 L. R. A. (N. S.) 821, 109 Am. St. Rep. 659, 
a décision rendered upon a policy containing the following clause: 

"Incontestabllity. — This policy is incontestable from date of issue for any 
cause escept nonpayment of premlilm." 

In the opinion by Knowlton, C. J., it was held that, if such clause 
were treated as intended to include fraud among the matters which 
cannot be set up in défense, this part of the provision is against the 
policy of our law and therefore void. It was said, however : 

"This is not like the nunierous cases in which the policy provides that it 
shall be incontestable for fraud after the expiration of a specifled time, which 
is not unreasonably short. It has often been held that a provision of that 
kind is valid, because It is in the nature of a limitation of the time within 
which the défendant niay avoid the policy for this cause. Such a provision 
is reasonable and proper, as it gives the insured a guaranty against possible 
expensive litigation to defeat his elalm after tlie lapse of many years, and 
at the same time gives the company time and an opportunity for investiga- 
tion, to ascertain wliether the contract should remain in force. It is ùot 
against public policy. as tendlhg to put fraud on a par with honesty. Wright 
V. Mutual Beneflt Ass'n, 118 N. Y. 237 [23 N. E. 186, 6 L. B. A. 731, 16 Am. 
St Rep. 749] ; Vetter v. Massachusetts National Ass'n, 29 App. Div. 72 [51 
N. Y. Supp. 393]; Clément v. New York Ins. Co., 101 ïenn. 22 [46 S. W. 
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561, 42 L. R. A. 247, 70 Am. St. Rep. 650]; Goodwin v. Provident Assur. 
Ass'n, 97 lowa, 226-234 [66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411] ; 
Kline v. National Benefit Ass'n, 111 Ind. 462 [11 N. E. 620, 60 Am. Rep. 703] ; 
Mnrray v. State Ins. Co., 22 R. I. 524 [4$ Atl. 800, 53 L. R. A. 742] ; Royal 
Oircle v. Achterrath, 204 111. 549 [68 N. B. 492, 63 L. R. A. 452, 98 Am. St. 
Rep. 224.]" 

The opinion in New York Life Insurance Co. v. Hardison, 199 
Mass. 190-195, 85 N. E. 410, 127 Am. St. Rep. 478, contains référ- 
ences which indicate that a provision making a policy incontestable 
after two years from its date has received statutory récognition as a 
proper provision. 

The clause in question is an ordinary and proper provision. 

The déclaration allèges in substance that the fraudulent conspiracy 
included within its scope, not only the procurement of the ordinary 
agreement of insurance, but also the provision making the policies in- 
contestable. Under thèse allégations ail steps taken by the company in 
reliance upon the misrepresentation, including the insertion of the 
clauses which tied its hands and made it def enseless in a suit upon the 
policy itself, as well as the judgment obtained against it and the pay- 
ment thereof, iriust be regarded as natural conséquences contemplated 
by the défendant. The mère fact that the insurance company was 
inducëd to put itself into a defenseless position cannot avail the prés- 
ent défendant, who is neither a party to the contract nor a benefîciary. 
The incontestable clause inures only tô the benefit of the assured and 
his benefîciary, and there is no reason why it should be invoked by a 
third person, a stranger to the contract; on the contrary, the spécial 
reasons for upholding the validity of a clause of this character are 
confined to those standing in the relation of insured or beneficiary. 
See cases supra; also Mutual Reserve Fùnd Life Ass'n v. Austin, 142 
Fed. 398, 73 C. C. A. 498, 6 L. R. A. (N. S.) 1064. i, 

Considering the question of causation, we can hâve no doubt that the 
incontestable clause was efficient in causing the plaintiflf's loss. Never- 
theless deceit was the primary cause. 

Assuming on demurrer that but for this clause the company had a 
complète défense against an action on the policy, this but emphasizes 
the importance of this feature of the fraudulent design, and the neces- 
sity for regarding it as a part of the intended conséquences of the 
original fraud, rather than as an independent and intervening act of 
the company. 

The misrepresentation was made for the purpose of procuring from 
the company a document upon which it could be compdled to pay 
money. Without the incontestable clause, this purpose could not hâve 
been carried out ; an ordinary contestable policy would hâve been in- 
sufficient. 

The déclaration allèges that application was made to the company 
for policies with the incontestable clause, and that such policies were 
issued in reliance upon false représentations. Assuming the truth of 
the defendant's contention on demurrer that the incontestable clauses 
were efficient in fixing the insurance company's liability, the chain of 
causation between the false représentation and the damage is com- 
plète, continuous, and unbroken. The events that happened followed 
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in accordance with what was designed. The incontestable clause was 
one of the essential conditions both of the design and of the resuit. 
The resuit was a natural and probable conséquence of the def endant's 
misrepresentation. The éléments of estoppel against the défendant, a 
stranger to the contract, are entirely lacking. The first, second, and 
third grounds of the demurrer are without merit. 

The f oregoing disposes of what seems to me the only substantial 
question in the case. 

The défendant also spécifies as grounds of demurrer numerous mat- 
ters relating to the uncertainty of plaintiff's averments and to the in- 
clusion of evidentiary or immaterial matters in the déclaration. 
Thdugh the déclaration is drawn with an appréciation of the substan- 
tial questions of law that arise, it is objectionable, in that it is over- 
loaded with mère matters of évidence. As the gist of the action is 
deceit, the plaintiff should allège with certainty and definiteness f raud- 
ulent misrepresentation made by this def endatit, either directly or 
through another party to the alleged conspiracy. The clause relied 
upon by the plaintifï at the bottom of page 4 sets forth only one f aise 
représentation — that the said Hennon was in good health and an insur- 
able risk. The statement upon page 2 of the déclaration, that the 
plaintifï was désirons of taking out insurance upon the life of Hen- 
non, etc., is entirely irrelevant to the gist of this action, and intro- 
duces collatéral and confusing matter. So, also, the spécification of a 
large number of other companies, on page 3. 

While the allégations concerning the conspiracy may be pleaded as 
indueement (Webb's PoUock on Torts [New Am. Ed.] p. 401 et seq.), 
and, if proved, are important as making the représentations of one 
party to the conspiracy the représentations of ail, yet the défendant is 
entitled to be informed by direct allégation whether the plaintifï 
charges the défendant with deceit by and through false représentations 
made in writing in Hennon's application, or whether it charges false 
représentations otherwise made. 

To consider thèse points in détail, however, would be of little value. 
They relate to idiosyncracies of this particular déclaration, and many 
of the questions will doubtless be removed by amendment to the déc- 
laration, whereby matters of indueement shall be properly distin- 
guished from a statement of the gist of the action, and wherein the gist 
shall be stated in direct and positive terms, rather than argumenta- 
tively. , , j , 

The court will hear the parties further, and will orally décide as to 
the matters to be eliminated and amended. 

The demurrer is overruled as to the first, second, and third grounds. 
Décision is reserved as to other grounds. 
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FRANK SHEPARD CO. v. ZACHARY P. TAYLOR PUB. CO. 
(Circuit Court, W. D. New York. March 15, 1911.) 

1. COPYEIGHTS (§ 83*) — InFRIMGEMENT— COPTING— PbOOP. 

Wliere, in a suit for infringement of a copyright ou publislied annota- 
tions or citations of judicial décisions, tlie record contained a list of 138 
errors or inaccurncies, fairly sliovvn to hâve been first puWished in eom- 
plainant's copyrishted bool^ and reproduced in subséquent issues, con- 
Kisting of faulty pagination, incorrect nunibering of volumes,, and Improper 
omission of citations also contained in defendant's worlis eovering tlie 
same fleld, coniplaiuant established a prima facie case of Infringement 
under the rule ttiat, when a close reseniblance is a necessary conséquence 
of the use of common niaterials, the occurrence of the same errors in 
the two publications afCord one of the surest tests of copying, and suggest 
such a cogent presumption of copying by the later compiler that it can 
be overconie only by clear proof to the contrary. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 74-76; Dec. 
Dig. § 83.*] 

2 Copyrights (§ 83*) — Infeinoement— TTnfatb Use— Presumptions. 

Where it is proven from internai évidence that a subséquent law di- 
gester has made an unfair use of any part of the syllabi of his predeces- 
sor, it may be fairly presunied that he made use of more than appeared 
on the face of his work. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. §§ 74-76 ; Dec. 
Dig. § 83.*] 

3. Copyrights (§ 89*) — Infringement— Scope of Relief. 

Where the nature of the work of defendant's infringing publication 
was such that it was impossible to separate tiiat whlch was copied from 
complalnant's copyrighted work and used by défendant, from that vvhich 
was original, and défendant does not niake a ségrégation of the pirated 
from the original matter, defendant's publication will be entirely en- 
joined subject to defendant's right to niove for permission to publish such 
portions of the work as may be thereafter shown not to hâve been copieô. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 49, 83; Dec. 
Dig. § 89.*] 

In Equity. Bill by the Frank Shepard Company against the Zach 
ary P. Taylor Publishing Company. Decree for complainant. 

Edward M. Grout, Paul Grout, and F. Sidney Williams, for com- 
plainant. 

Werner & Harris, for défendant. 

HAZEE, District Judge. The complainant, the Frank Shepard 
Company, and défendant, Zachary P. Taylor Publishing Company, 
corporations, are competitors in the business of compiling and publish- 
ing annotations or citations of judicial décisions appearing in the Court 
of Appeals Reports, the Suprême Court and Appellate Division Re- 
ports, and the Miscellaneous Reports of the State of New York. Such 
publications purport to give cross-references and to show whether the 
cases cited hâve been subsequently affirmed, reversed, or modiiied, and 
complainant in its book indicates by a numéral the particular subject 
discussed in the opinion which may be found in the S3dlabus of the 
-case where it is reported. The gênerai plan of the publications is to 
periodically reproduce a bound volume of the preceding annotations, 

*For other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with additions of cases decided since the preceding issue. The com- 
plainant issues its books quarterly and delivers them to its subscribers 
in the months of March, June, September, and December. The rec- 
ord shows that prier to the year 1902 the citations or annotations were 
printed on sHps or pages of gummed paper suitably perforated to en- 
able tearing and pasting on the margin of the pages of the différent cas- 
es to which the citations ref er. At a later date the citations made their 
appearance in book form with blank spaces on pages for pasting in the 
subséquent décisions. In March, 1904, the présent plan or arrange- 
ment was followed by complainant, and the annotations were printed 
in bound volumes and issued to the légal profession periodically as 
above indicated. Since the incorporation of the défendant in 1906, 
it has printed and issued its volumes semiannually in the months of 
February and July, in the cumulative plan, and usually delivered the 
same to the légal profession after complainant's book of the preceding 
quarter was published and circulated. In place of a numéral indicat- 
ing the important point discussed in the cited décision a topical word 
or phrase is printed and used in connection with the citation. This 
method was adopted by the défendant on its incorporation in 1906, 
when it succeeded to the business and prior publications compiled and 
published by Zachary P. Taylor, Esq., individually. 

The particular acts of the défendant of which the complainant com- 
plains is that the défendant, its servants, and employés took and used 
a large number of complainant's citations necessary to compile the 
first issue published and circulated subséquent to its incorporation; 
that such citations were used by the défendant, together with that 
which was already in its possession and which it hàd legitimately ob- 
tained from the individual publication of Zachary P. Taylor. It is 
also claimed that the défendant used complainant's issue of 1902 and 
its successive issues down to June, 1906, as a basis for its issue of 
July, 1906, and continued to copy such citations in its subséquent publi- 
cations. 

The record contains a list of 138 errors or inaccuracies which are 
fairly shown to hâve been first published in the copyrighted issue of 
complainant. The first of such errors appeared in 1902, and were re- 
produced in the subséquent volumes and continued down to the issue 
of March, 1904, at which time the paster plan was abandoned by com- 
plainant and the cumulative System of publishing the citations adopted. 
It is shown that in the copyrighted issue of December, 1908, is con- 
tained a continuation of ail the citations and information. of previous 
issues, and according to the évidence the errors and mistakes dis- 
covered at this time by complainant in its publications were traced and 
their origin ascertained. Upon investigating and examining the de- 
fendant's publications, the précise errors and mistakes previously found 
in the complainant's books, consisting of faulty pagination, incorrect 
numbering of volumes and improper omission of citations, etc., were 
also found in defendant's volumes. Such errors relate indiscrimi- 
nately to cases reported in the Court of Appeals Reports, Hun and 
Appellate Division Reports, and Miscellaneous Reports. The défend- 
ant earnestly denied using complainant's book of citations, and further 
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contends that it is not affirmatively shown that the errors or inac- 
curacies first made their appearance in the manner claimed, and it is 
intimated that because none of Mr. Taylor's original books of citations 
printed prior to the year 1906 were found in existence that such com- 
mon errors might first hâve been printed in the issue of defendant's 
predecessor. 

By the évidence of the witness Geiger it is shown that ail of com- 
plainant's successive books from the year 1903 were carefully and 
diligently examined by him and the errors or mistakes discovered and 
listed ; that he then searched the defendant's publications, examining 
ail the available volumes beginning in July, 1906, and ending in Feb- 
ruary, 1907, and he swears that in each instance the said errors and 
inaccuracies were first found to hâve been published in complainant's 
books. While such testimony does not directly or conclusively trace 
ail the errors beyond the year 1902, and in view of Taylor's individual 
work prior to the year 1906, it is not altogether improbable that some 
of the common errors might first hâve appeared in Mr. Taylor's earlier 
work, yet I think that the complainant as to the original appearance of 
the common errors has made out a prima facie case, and the défendant, 
who is charged with inf ringement of the copyrighted books, was bound 
to make satisfactory explanations and prove such errors or mistakes 
to hâve first appeared in its books or collection of printed citations or 
in the books of its predecessor. The law is well settled in I,ist Pub. 
Co. v. Keller (C. C.) 30 Fed. 773, where it is said: 

"In a case llkê tbls, when a close resemblance is the necessary conséquence 
of the use of common materials, the instances of the same errors in the two 
publications afifords one of the surest tests of copying. The improbability 
that both eompilers would hâve ma<le the same mistakes if both had derived 
their information from Independent sources suggests such a eogent presump- 
tion of copying by the later compiler froto the first that It can be overlooked 
only by clear évidence to the contrary. Mawman v. Tegg, 2 Russ. 383 ; Splers 
V. Brown, 31 Law T. 16; Lawrence v. Dana, 2 Amer. Law T. Rep. [N. S.] 
402, Fed. Cas. No. 8,136." 

No satisfactory explanation to the contrary has been made by the 
défendant. Reliance is placed on the testimony of its editor and em- 
ployés, though not ail of them were sworn, that since 1906 they did 
not make any use whatever of the citations or work specified in the 
bill. Direct évidence of fraudulent acts is rare and is obtainable in 
comparatively few cases. The presumption from the similarity and 
peculiarity of the mistakes and errors found in both publications to 
my mind indicates the existence of a continuons and systematic ap- 
propriation of the copyrighted books in évidence by defendant's em- 
ployés and for the purpose of saving themselves the trouble and labor 
attendant upon original investigation of the décisions. Certainly the 
assertion that the errors were accidentai or typist's errors would seem 
most incredulous. The court has examined the comparisons of cita- 
tions submitted by both parties, together with the explanations pro and 
contra and testimony ofïered in opposition to the charge of infringe- 
ment, but nevertheless it is thought clear from the peculiarity of the 
common errors in the diflferent publications that unfair and improper 
use has been made by défendant of the copyrighted éditions in ques- 
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tion, and that many of complainant's citations of cases were incorpo- 
rated by défendant in its books. The complainant argues that the 
défendant bas also used the figures in the copyrighted books denoting 
the particular syllabus of the cited case to assist in its compilation and 
to readily ascertain the principal question of law discussed in the case 
cited, but any such claim is not proven. 

It is the law of this circuit that when it is proven from internai 
évidence that a subséquent digester bas made an unf air use of any 
part of the syllabi of his predecessor it may be fairly presumed that 
he made use of more than appeared on the face of his work. This 
enunciated rule reported in West Pub. Co. v. Lawyers' Co-operative 
Pub. Co., 79 Fed. 756, 25 C. C. A._ 648, 35 L. R. A. 400; is thought 
applicable to the f acts under considération. Hartford Print. Co. v. 
Hartford Directory Co. (C. C.) 146 Fed. 332 ; Greene v. Bishop, 8 
Fed. Cas. No. 5,763; West Pub. Co. v. Edward Thompson (C. C.) 169- 
Fed. 833. 

As to the relief, the nature of the work was such that it is impossible 
to separate that which was copied and used by the défendant and 
that which was original, and under the circumstances the court feels 
constrained to apply the rigorous rule that a défendant who bas com- 
mitted the unlawful act and benefited by the prior research, work, and 
authorship of another must abide the conséquence. Callaghan v. 
Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547. In the présent 
form of defendant's book of citations and under the circumstances in 
which it has been issued, its publication and sale must be enjoined in 
its entirety. 

In West Publishing Co. v. I^awyers' Co-operative Publishing Co., 
supra, Judge Lacombe, speaking for the Circuit Court of Appeals on 
this point, says: 

"In such a condition of afifalrs, whereby the misconduct of defendant's 
employés a part of complainant's copyrighted work has been appropriated 
by défendant and so mingled with original matter contained in its publication 
that no one except its own employés who did the wrong can segregate the 
pirated from the original matter, and they do not make such ségrégation, 
the whole work, or so much of it as is tainted by the workmanship of the 
unfalr users, should be enjoined and aceounted for." 

This ruling has frequently been applied in analogous cases. Wil- 
liams V. Smythe (C. C.) 110 Fed. 961; Hartford Printing Co. v. Hart- 
ford Directory Co., supra. 

My conclusion is that the further publication and sale of defendant's 
book must be enjoined, subject, however, to any motion the défend- 
ant may make to be permitted to publish such portions of the work 
as is shown not to hâve been appropriated. The complainant may bave 
perpétuai injunction as prayed for and the relief as to damages and 
profits demanded in the bill, with costs. 
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BUTCHER V. CANTOR et al. 
(District Court, E. D. New York. Jlareh 9, 1911.) 

1. BANKRUPTcr (§ 172*) — Feaudulent TiiANsi'EKS — Convetance fkom Htjs- 

BAND TD WlFE. 

Where a bankrupt was not iiisolvent. or at least did not owe debts 
which. cQuld not apparently be paid from bis resources, at the tlnie he con- 
veyed property to bis wife in récognition of a trust, pursuant to which 
be beld tbe property, to secure tbe wiîe in part for funds vvbich sbe con- 
tributed to the purchase thereof, tlie transters, not made for the purpose 
of lieeping otber creditors from reaching the property, were valid. 

[Ed. Note.— For otber cases, see Banlîruptcy, Dec. Dig. § 172.*] 

2. Bankruptcy (§ 172*) — Convetance. 

Where, at the time a baulcrupt made certain transfers to his wife, be 
was solvent, and no obligations against hirn had matured, or were known 
to hini as likely to mature, which were not provided for, be was not re- 
quired to talieinto account tbe possibility tbat real estate on which he 
had executed mortgages and given Personal bonds would be insufficient 
to pay tbe wbole of such mortgages and retain in his bands property suiB- 
cient for the full amount thereof, in order that such transfers might not 
be set aside as fraudulent ou deflclency judgments being subsequently 
recovered against bim, resulting in his becoming a bankrupt. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 172.*] 

In Equity. Suit by Edward Butcher, Jr., against Samuel Cantor 
and another to set aside certain transfers by the bankrupt to his wife 
for fraud. Judgment for défendants. 

Martin Wechsler, for complainant. 

Herman G. Rabinowitz and Simon Sultan, for défendants. 

CHATFIELD, District Judge. This action has been brought by the 
trustée in bankruptcy, who was elected in proceedings instituted by 
the filing of a voluntary pétition and an order of adjudication upon 
the 23d day of April, 1910. The défendants are the bankrupt and his 
wife. The action is brought to set aside a transfer from the bankrupt 
to his wife of a certain mortgage given by one Krimsky to the bank- 
rupt, to secure the sum of $25,000, dated August 1, 1906, and assigned 
by the bankrupt to his wife for the sum of $1 and other valuable con- 
sidération, upon the 21st day of January, 1908. The complainant in 
the présent suit also seeks to set aside the transfer of a house in Brook- 
lyn, in which the bankrupt and his wife, with their children, and also 
certain children of Mrs. Cantor by a former marriage, were living, 
and which was conveyed, subject to incumbrances, by the bankrupt to 
his wife. for $100 and other valuable considération, in the spring of 
1909. 

It is sought to set aside thèse transfers upon the ground of fraud, 
the complainant charging that, at the time the transfers were made, 
Dr. Cantor was anticipating deficiency judgments upon real estate 
mortgage bonds, which had been executed by him in connection with 
préviens purchases of real estate, and as to which, because of the con- 
ditions of the real estate market in the years 1908 and 1909, fore- 
dosures were imminent. It is alleged that by thèse transfers the bank- 

*For otber cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 ta date, & Kep'r Indexes 
185 F.— 60 
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rupt intended to put the property out of the reach of those whom he 
was bound to protect as creditors, and thus the act is said to be brought 
within the provisions of the bankruptcy statute forbidding a transfer 
of property, to hinder, delay, or defraud creditors, under which actual 
insolvency at the moment of transfer is not a necessary condition, if 
actual fraudulent intent be shown, and if the expected condition of 
insolvency actually occurs. The complainant also charges that certain 
représentations as to the financial standing of Dr. Cantor were false, 
and hence that no voluntary trust could be created or recognized, or 
preferential payments made, if thereby a state of insolvency was 
caused,' and the property put beyond the reach of creditors, in défiance 
of the laws af the state as they existed at the time. i 

The complainant has intrôduced the testimony of the bankrupt and' 
his wife taken before the référée. Both the bankrupt and his wife 
testified also at the trial, and certain contradictions hâve been noted, 
and certain légal conclusions of f alsehood and fraud are claimed from 
the testimony as given. It appears from the testimony that the bank- 
rupt's wife was in business as a midwife and had some considérable 
revenue, even at a time when her husband was a successful physician. 
Upon moving to Borough Park, into the house involved in one of the 
transactions questioned in this action, Mrs. Cantor gave up her busi- 
ness as a midwife, and the bankrupt was unable to keep up (because 
of ill health and change of location) his médical practice. But at the 
time of moving to Borough Park Mrs. Cantor was in the possession 
of considérable personal property^ which had been conveyed or trans- 
ferred to her, because she claimed it as the resuit of investment of her 
own money given to Dr. Cantor, with which to conduct various real 
estate opérations in connection with his own crédit and his own funds, 
through the Van Orden Trust Company. 

If Dr. Cantor was a successful physician, and carried a bank ac- 
count in his own name, on the strength of which, with his wife's in- 
dorsements, he made loans from time to time with that bank, if he in- 
vested the funds procured in that manner, including the surplus from 
his own bank account, into which the moneys given to him by his wife 
for investment were deposited, and if he also engaged in the real estate 
business with one Wolper, as is shown by the testimony, and contrib- 
uted from the same source moneys for partnership purposes, it is évi- 
dent that a payment to his wife at any time, under such circumstances 
that any other creditors would be thereby prevented from obtaining 
the f uU amount of their claims, would be a preferential payment on 
his part. On the other hand, if any transfer of property or payment 
to Mrs. Cantor was not in payment of the amount which she had ad- 
vanced, but was a transfer of spécifie property (exceeding in amount 
the advances with interest), such a transaction could be capable of but 
two constructions, if the bankrupt was insolvent at the time of the 
rtransfer. Either thç, bankrupt was intending to make way with his 
assets, so as to keep them out of the reach of any creditors, or he was 
recognizing a trust, invalid as against creditors, and was thereby mak- 
ing a fraudulent transfer, which was at the same time preferential, if 
thereby any debt was paid. But if the bankrupt at that time was not 
insolvent, or dïd not owe debts which could not apparently be paid 
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from his resources, lie could recognize such a trust, giv,e away hîs prop- 
erty, repay his wife, or do as he pleased. And the real question in the 
case seems to be whether or not, at the time of thèse transfers, Dr. 
Cantor was in a position to make them, and whether hé did intend to 
keep other creditors from reaching this property or not. 

It appears that two or three judgment creditors hâve proven their 
claims in the bankruptcy proceedings, each of thèse being holders of 
deficiency judgments upon foreclosure, upon property previously con- 
veyed by the bankrupt, in which theearliest sale was had and the judg- 
ment for deficiency created, in January, 1910. The pétition in bank- 
ruptcy was filed April 33, 1910, and the transaction with référence to 
the Borough Park house occurred in the month of May, 1909. It 
would appear from the testimony that there was a first and second 
mortgage upon this Borough Park house, together with unpaid install- 
ments, taxes, etc. The value of the property would not seem to be 
such that it would be likely to produce an equity upon a forced sale, 
and the testimony shows that the deed was given for a considération 
of $100 to the bankrupt's wife, who undertook to carry the property, 
and live in it with her.own family and that of the bankrupt, as has 
been before set forth. While the motive for this transaction on the 
part of the bankrupt's wife may hâve been to préserve her home, in- 
asmuch as she was in a position to carry the expenses of that home, 
and although the bankrupt may hâve realized, at the time of the trans- 
fer, that any creditors could look with suspicion upon a transfer to his 
wife under those circumstances, when he had already divested him- 
self of his other property (except some $500 in cash), nevertheless the 
testimony does not satisfy the court that such a transfer would be 
fraudulent, nor that the considération was so grossly inadéquate that 
fraud must be imputed therefrom. 

The other transaction which is attacked is the transfer of a third 
mortgage upon property near the corner of Goerck and Rivington 
streets, in the borough of Manhattan, which was sold to the bankrupt, 
in or before March, 1906, and which was af terward transf erred, on 
August 1, 1906, to one Krimsky, who gave back a mortgage for $25,- 
000, on which $23,000 is still due, and which mortgage was assigned 
by the bankrupt to his wife, on January 21, 1908, in récognition of her 
claim that the property had been purchased with her own funds, and 
that the mortgage in equity belonged to her. At the time of this as- 
signment no question had been raised as to any liability upon the bonds 
of mortgages previously executed, upon property which had in the 
ineantime been sold subject to those mortgages, and the first fore- 
closure was not begun until a year and a half later. 

The judgment held by the judgment creditor Palmieri arose out of 
a transaction with relation to property on Thompson street, on the oth- 
er side of New York from the Rivington street corner. In the year 
1906, Dr. Cantor, the bankrupt, and one Wolper were in partnership 
and conducting real estate transactions, in the course of which they 
purchased from Palmieri the property Nos. 40 and 42 Thompson 
street, subject to first and second mortgages aggregating $60,000, and 
as part paynient for the equity in which they gave a third mortgé^ge of 
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$4,000 and $10,000 in cash. This property was transferred by them in 
the year 1906, to one Isaacs (for $10,000 cash, and a fourth mortgage 
of $4,000, which was paid by October 1, 1907), and was sold trader the 
third mortgage in January, 1910 (in a suit started July 28, 1909), being 
bid in by the mortgagee for the sum of $250 over and above the first 
and second mortgages, thus creating a deficiency for substantially the 
whole of the third mortgage, and this deficiency judgment is the claim 
subsequently proven in bankruptcy. Isaacs had surrendered the prop- 
erty to a grantee named by Pahnieri in the fall of 1907, and by this 
méans a merger with the Palmiéri mortgage was avoided ; but the 
testimony does not show that the défendants knew of this surrender. 

The complainant seeks to show that, because of the panic in the 
money market in the fall of 1907 and the beginning of the year 1908, 
values in real estate had dropped, and real estate transactions had fall- 
en ofif to such an extent that the bankrupt anticipated being called upon 
to pay deficiency judgments upon mortgages, as to which he had exe- 
cuted the bonds and then sold the property, and which he knew would 
hâve to be foreclosed. This would apply more especially to the trans- 
fer of the BorOugh Park property, which did not occur until the f ol- 
lowing spring, when real estate values had been more seriously af- 
fected. It is more difficult to détermine whether or not f raud existed 
in the transaction in 1908, and especially since that fraud is with rela- 
tion- to property claimed to be held in trust and not alleged to hâve con- 
stituted a preferential payment. If a man be paying his. debts and se- 
curing one créditer without securing others, who are holders of obli- 
gations not yet matured, but evidently to be reckoned with, and is con- 
sidering his ability to meet obligations, then the possibility of being 
called upon to pay deficiency judgments upon mortgage bonds should 
be held in mind. But if a man, affected by ill health and trouble not 
purely arising from lack of money upon which to Uve, closes out his 
business and disposes of his property to those who may be equitably 
entitled or whom he wishes to secure for the future, then it should 
not be held fraudulent if he did not provide security against the fuU 
amount of claims, which there is no reason to suppose will ever be- 
come due or be obtained as a resuit of litigation, and as to which se- 
curity exists which presumptively exceeds the amount of the debt. 

In the présent instance, if Dr. Cantor were compelled to take into 
account the possibility that the real estate upon which he had executed 
mortgages and given his personal bonds would be insufficient to pay 
any part of those mortgages, and if he were required at ail times when 
disposing of his property to retain security for the full amount of those 
mortgages, then he would be unable to transfer the real estate which 
is the first fund from which thèse mortgages are expected to be paid; 
and the presumption that the real estate is sufficient to pay the face val- 
ue of the bond, and that a deficiency judgment will not resuit unless 
some additional security is needed over the value of the real estate, 
would be of no eflfect whatever. Even assuming that, in anticipation of 
hard times, Dr. Cantor thought best to transfer property in which his 
wife's money had been invested, and which he was bound (so long as 
the creditors were not wronged thereby) to hold for lier benefit, or to 
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transfer to her, to the extent at least that she was' interested therein, 
and even if he anticipated ' that at some future time conditions might 
be such that he then wôuld be called upon to make good whatever 
might be the amount for which he was liable, nevertheless it does not 
seem that it would be f raudulent, if he were solvent at the time of the 
transfer. If no obHgation had then matufed, or were known to him 
as likely to mature, he coiild still deed his property to his wif e, eitlier 
as a gift or on account for funds which he had invested for her. 

If we look at the transaction from the standpoint of a preferential 
payment, the same situation would develop as to the likelihood of be- 
ing called upon in the future to pay thèse claims and as to the présent 
solvency of the person making the payment. But the complainant has 
sued hère, not to set aside a préférence (as more than four months 
elapsed before bankruptcy), but to hâve the entire transaction held as 
void because of f raud. The défendants hâve insisted and testiiîed that 
the claim of Mrs. Cantor arose, not from a trust or lien, but from the 
actual bailment or transfer of funds with which Dr. Cantor was to 
purchase property as agent. In some instances it would seem that his 
own funds were also used, and that he and his wife were rather part- 
ners than debtor and créditer ; but from the standpoint of f raud there 
would seem to be no reason to set aside the transfers. 

The testimony of the défendants was offered in évidence by the com- 
plainant, not specifically in contradiction of testimony given by the de- 
fendants upon the trial, but generally, as a part of the complainant's 
case, although certain portions were called to the défendants' attention 
and were seemingly intended for use as cross-examination. It is dif- 
ficult, therefore, to separate the parts of this testimony with which the 
complainant has the right to attempt impeachment of the défendants' 
testimony on the trial from the balance of the testimony which, if not 
contradictory, rnust be taken at its face value, and the claims of Dr. 
and Mrs. Cantor as to investment of her funds, as to the reasons for 
the transfers, as to the good faith of both parties, and as to Dr. Can- 
tor's solvency, without knowledge or reason to suppose that a liabili- 
ty would arise from his secured debts, are affirmatively established. 

The deficiency judgment obtained by the creditor Palmieri was en- 
tered also against Wolper, Dr. Cantor's former partner, and the record 
shows that Wolper has been sued, with other parties, to set aside 
transfers of certain property, which it is claimed he endeavored to dis- 
pose of, so as to avoid paying thèse deficiency judgments. If the judg- 
ment can be collected from Wolper, it would hâve no bearing upon t^e 
issues in this case, but would necessitate the withdrawal of the claim 
in bankruptcy by Palmieri, unless some right of subrogation or contri- 
bution should be acquired by other parties. 

The attention of the court has been called to a mémorandum déci- 
sion in the case against Wolper, in which the transfer of property has 
been held to be presumptively fraudulent, under the authority of Smith 
V. Reid, 134 N. Y. 568, 31 N. E. 1082.; this mémorandum stating that a 
voluntary transfer by an insolvent of ail his property is presumptively 
fraudulent. The case of Smith v. Reid, while stating this doctrine as a 
premise, makes the question of fraudulent intent one of fact, under 
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the Laws of 1909, beihg chapter 50, § 365, of the Consolidated Laws of 
New York, which provides that nô coriveyance shall be adjudged fraud- 
iilent as against creditors solely upon the ground that it is not f ounded 
upon a valuable considération. And as was held in the case of Kain v. 
Larkin, 131 N. Y. 300, 30 N. E. 105, proof may show that a convey- 
ance i^nder such circumstances was without fraudulent intent. 

The case at bar présents exactly the situation covered by the décision 
of Kain v. Larkin, supra, and brings it also within the sentence in the 
opinion in the case of Smith v. Reid, supra, 134 N. Y. at page 576, 
31 N. E. 1082, that in the absence of explanation the presumption of 
f raud would control. The défendants seem to hâve explained the 
transactions in such a way that they hâve met the issue of fact, 
and shown that at the time of the transfers no intent to defraud cred- 
itors existed, and that they were not bound to bid in the property at the 
sales under foreclosure, nor to protect the prior mortgages, solely 
because at some prior time, or at the time vi^hen the bond for which 
the mortgage under foreclosure had been given was executed, they 
had been in the possession of property which would bave been avail- 
able to pay the judgment lien, if it had accrued at that moment. 

The défendants may hâve judgment. 



CONWÀY et al. v. 0#ÈNSBOEO SAVINGS BANK & TRUST 00. et al. 
(Circuit Court, W. Ds Kentueky, at Owensboro. January 10, l&ll.) 

1. Banks and Banking (§ 49*) — Stockholdbrs— Double Liability— Trust 

FUND. 

The double liability of stockholders of a bank created by Ky. St. § 
547 (Russell's St. § 2131), constitutes a trust fund which may be coUected 
and adinlnistered by means of a suit In equlty in the nature of a cred- 
itors' 'MU brought for the equal beneflt of ail creditors. 

[Bd, Note. — For othér cases, see Banks and Banking, Cent. Dlg. § 71; 
Dec. Dig. § 49.*] 

2. Courts (§ 328*) — Jurisbiction— Amount in Coniboteissy. . 

; Where, In a suit by creditors of an insolvent baiilf to enforce the double 
liability of stockholders imposed by Ky. St. § 547 (Russell's St. § 2131), 
the amounts to be'coliectëd and administered, the amount of the claims 
of the complalnants, and the gross amount of the llablUtles which consti- 
tute the trust fund ainounted to more than $2,000, the amount In con- 
troversy was sufflcient to sustain fédéral jurisdictlon, though the liability 
of each défendant did not exceed $2,000. exclusive of interest and costs. 

[Éd. Note.^-For other cases, see Courts, Cent. Dig. § 891 ; Dec. Dlg. § 
328.* 

Jurisdictlon of Circuit Courts as determlned by the amount in con- 
troversy, see notes to Auer v. Lombard. 19 C. C. A. 75 ; Tennent-Strib- 
ling Shoe Co. v. Roper. 30 C. C. A. 4Ô9; O. J. Lewis Mercantile Co. v. 
Klepner, 100 C. C. A. 288.] ,. 

3. Banks and Banking (§ 49*) — Insolvency— Stockholders — Double Lia- 

bility— Enfobcement— Nature OF Proceedino. 

Slnce a suit against stockholders of an Insolvent bank to enforce the 
double liability Imposed by Ky. St. § 547 (Russell's St. § 2131), must be 
prosecuted for the equal benefit of ail creditors entitled to sliare in the 
trust fund to be so coliected, the entire matter should be determlned in 

*FoT ottier (iages! eee same toplc & % numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r IndexefB 
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one comprehenslve suit to whioh ail creditors may become complalnants 
and in whlch ail wlio owe or hold auy of such trust fund may be made 
défendants either to the original bill or to a receiver's pétition. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 71; 
Dec. Dlg. § 49.*] 

In Equity. Suit by John Conway and others against the Owensboro 
Savings Bank & Trust Company and others. On motion of T. J. 
Turley to dismiss. Denied. 

Sweeney, Ellis & Sweeney and Clarence M. Finn, for complainants. 
J. D. Atchison, for défendants. 

EVANS, District Judge. The court heretofore and before the de- 
fendant, T. J. Turley, was made a party to the action, in an opinion to 
be found in 165 Fed. 822, passed upon the questions which are again 
raised by his motion to dismiss the suit as to him for want of juris- 
diction, and is not at ail inchned to change its ruling, though it has 
again given the subject very careful considération. 

The complainants are creditors of the Owensboro Savings Bank & 
Trust Company, hereinafter called the "bank," in an amount exceeding 
$5,000 exclusive of interest and costs. They brought this suit in 
equity for the benefit of themselves and ail other creditors of the bank 
to subject what vjc hâve held to be a trust fund, amounting to over 
$150,000, to the paymeht of ail of the debts of the bank. The latter 
having become unable to pay its debts or to make good an impairment 
of its capital, a receiver for it had beèn appointed under the law of 
the state, and upon him devolved its property as distinguished from 
what is called the "double liability'' of the holders of its capital stock. 
It is this double liability which was held to constitute a trust fund for 
the benefit of ail of the creditors of the bank, under the provisions of 
sections 547 and 616 of the Kentucky Statutes (Russell's St. §§ 2131, 
2256). Turley was a holder of 10 shares of the stock of the par value 
of $1,000, and for a like sum in addition he is sought to be held liable 
to the creditors as part of the trust fund created for their benefit by 
the statute. 

Early in the action a receiver was appointed by the court, and he has 
coUected some of the trust funds ; but as to holders of stock who, at 
the outset, were made défendants, no direction to collect was given 
the receiver, the court being of opinion that proper practice would al- 
low either a direct proceeding against the stockholders as défendants 
in the original action, as was done in Stutz v. Handley (C. C.) 41 Fed. 
531, or a pétition filed against them by the receiver himself in this 
cause without regard to amounts claimed. which was the course pur- 
sued in White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67. 
As those two forms of proceeding would be practically the same thing, 
no harm could come to stockholders. 

Preliminarily two observations may be made: 

First. An important question of jurisdiction, discussed in the opin- 
ion in 165 Fed. 822, was based upon the opinion of the court in Case 
V. Beauregard, lOl U. S. 691, 25 L. Ed. 1004. The fundamental prop- 

•For othèr cases see same topic & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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osition announced in that case was explicitly reaffirmed in Wyman v. 
Wallace, 201 U. S. 242, 26 Sup. Ct. 495, 50 L. EdJ 738. 

Second. In the matter of Jassoy Co., 178 Fed. 515, 101 C. C. A. 
641, the' Circuit Court of Appeals of the Second Circuit had before it.a 
case which, in the absence of an authoritative construction by the Ken- 
tucky Court of Appeals of sections 647, 616, etc., of the Kentucky 
Statutes (Russell's St. ■§§ 2131, 2256), may be quite instructive. Sec- 
tion 66 of a statute of New York (ConsoL LawSy c. 59) reads as fol- 
lows : 

"Every holder of capital stock not fnlly paid, in arjy stock coi-poration, 
shall be personally liable to its creditors to an amount equal to the amount 
unpaid on the stock held by him for debts of the corporation, contracted 
while sueh stock was held by him." 

This section, in terms, appHes only to balances due upon stock sub- 
scriptions; but the language providing that every holder of capital 
stock not fully paid for "shall be personally liable to its creditors" for 
a sum equal to the amount unpaid, while in harmony with the gênerai 
équitable doctrine prevailing in the fédéral courts, nevertheless called 
for interprétation as it stood in the statute, and the Circuit Court of 
Appeals, through Judge Lacombe, and following the décisions of the 
New York courts, held (as we had theretofore held in this case, 165 
Fed. 822-827) that the corporation had, under the statute, no claim to 
what was unpaid on the stock, and that such unpaid amounts went to 
the creditors and not to the debtor's assignée in bankruptcy. 

We conie now to the matter more directly involved in the pending- 
motion. 

In Handley v. Stutz, 137 U. S. 368, 11 Sup. Ct. 117, 34 h. Ed. 706, 
the Suprême Court, as we think, said ail that is necessary to support 
the jurisdiction of this court in this case as against every person hold- 
ing or owing any part of the trust fund which is sought to be admin- 
istered for thé benefit of ail the creditors of the bank, independently 
of whether or not the amount so held atid owing by any particular per- 
son is above or below $2,000. 

Other illustrative authorities would seem to leave no doubts upon 
the subject. Pollard v. Bailey, 20 Wall. 520, 22 h. Ed. 376, and Horn- 
or V. Henning, 93 U. S. 230, 23 L. Ed. 879, are cases which we con- 
ceive to be very analogous to the one before us, though in fact deal- 
ing with the converse of the proposition involved hère. They were 
suits at law about matters which were held to be remediable only in 
equity. In those cases the Suprême Court states the grounds for hold- 
ing that liabilities in substance like those with which we are concerned 
constitute a trust fund, the administration of which must be through 
a" suit in equity for the benefit of ail creditors. 

In Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, 29 L. Ed. 329, 
a bill had been filed in a state court by certain creditors (who were cit- 
izens of another state thàn that in which the suit was brought) for the 
benefit of themselves and àll other creditors who might coine in, to sub- 
ject certain property which had been conveyed by the debtor in fraud 
of his creditors. The action was removed to the fédéral court under 
the law as it then existed. Aft.erwards certain other creditors who 
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wére citizens of the state in which the suit was brought were joined 
as plaintiffs and asserted their demands against the common debtor. 
It was claimed that this ousted the.jurisdiction of the Circuit Court; 
but the Suprême Court held othervvise. and at page 64 of 115 U. S., 
at page 1164 of 5 Sup. Ct. (29 L. Ed. 329), this language is used: 

"The rigbt of the court to proeeed to decree lietween the sippeUants and 
the uew parties did iiot dépend npon différence of citizeuship; because, tlie 
hlll having been flled by the original complainants on behalf of themselves 
and ail other creditors choosing to come iu and share the exiienses of the 
litigation, the court, iu exerclsing jurisdietioii betweeii the parties, could 
lucidentally decree iu favor of ail other creditors coming in under the bill. 
Such a proeeediug would be ancillary to the jurisdiction acquired between 
the original parties, and it would be merely a inatter of forui whether the 
iiew parties should come in as co-comi)lalnants, or before a ïnaster, uuder 
a decree ordering a référence to prove the claims of ail i)ersons entltled te 
the beneflt of the decree. If the latter course had been adopted, no question 
of jurisdiction could hâve arisen. ïhe adoption of the alternative is, in sub- 
stance, the same thing." 

If this objection as to citizenship was not sufficient to defeat juris- 
diction upon equally cog'ent reasons, an objection based upon the 
amount in controversy as between complainants and Turley is not suf- 
ficient. We think this proposition is obvions. 

In Terry v. Uttle, 101 U. S. 218, 25 L. Ed. 864, the court said: 

"The second ground of demurrer is equally fatal. The llabillty of the stock- 
holders is several and not joint. Each stockholder is bound for bis own share 
and no more. No judgment can be rendered against Mm for what another 
should pay. It foUows that in an action at law each stockholder must be 
separately sued. In equity it is différent, for there the decrees can be molded 
to suit the exigencies of the case, and each stockholder can be held liable and 
proceeded against for what he is bound to pay, and no more. Undoubtedly, 
under the provision of some charters, suits at law may be niaintained by one 
créditer against one or more of the stockholders. The form and extent of a 
statutory liablllty of this klnd dépend upon the particular phraseology of the 
statute which créâtes the liability. AU we décide is that, under this charter, 
the suit to enforce the liability should be in the nature of a suit in equity, by 
or for ail creditors, and that it cannot be at law by one credltor for himself 
alone, against two stockholders who are jointly liable on account of the shares 
standing in their respective names." 

In Hôtel Co. v. Wade, 97 U. S. 20, 34 L. Ed. 917, it was said by 
Mr. Justice Clifford, in delivering the opinion of the court, that: 

"Equity practice in such cases is more flexible than the rules of pleading 
at common law, and often enables a complainant in equity to maintain the 
jurisdîction of the court in a case where a plaintlff in an action at law would 
flnd it to be difficult to do so, and perhaps impossible." 

In Putnam v. Timothy, etc., Carpet Co. (C. C.) 79 Fed. 454, Judge 
Clark held that, in a suit brought in behalf of ail creditors to admin- 
ister a trust fund, the amount to be administered détermines the ques- 
tion of jurisdiction. Thi» view may find support in McDaniel v Tray- 
lor, 196 U. S. 415, 25 Sup. Ct. 369, 49 L. Ed. 533, and in Overby v. 
Gordon, 177 U. S. 214, 20 Sup. Ct. 603, 44 h. Ed. 741. 

In Stanwood v. Wishard (C. C.) 134 Fed. 961, some of the complain- 
ants had debts of less than $2,000, and it was contended that the court 
was without jurisdiction as to them, but Judge McPherson overruled 
the conterition ; it being a suit brought by creditors of an insolvent cor- 
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poratton on behalf of themselves and ail other creditors. There is no 
apparent reason why the converse of this proposition is not equally 
Sound. 

White V. Ewing, 159 U. S. 38, 15 Sup. Ct. 1018, 40 L. Ed. 67, al- 
ready referred to, and which went up from this circuit, strongly il- 
lustrâtes the proposition that in this suit persons might be sued by the 
receiver for less than $2,000 if the proceedings had taken that course. 

Assuming that the court has jurisdiction of this cause, inasmuch 
as complainants demand and sue for more than $100,000, and also as- 
suming that the double liability of the holders of stock in the bank is, 
under the Kentucky Statutes, as we hâve held, a trust fund, and that 
in order to collect and administer that trust fund a creditors' bill must 
be filed to which ail creditors, whatever the amount of their demands, 
may, if so choosing, become parties, either as plaintiffs or by proving 
their claims under a référence, it would seem inevitably to f ollovi' that 
the amount of a claimant's debt is not material unless he is to be pro- 
scribed and excluded from participation in. the trust fund because his 
debt is less than $2,000. And as the object of such a suit is to admin- 
ister the trust fund as an entirety, and as that object would, to a large 
extent, be frustrated if the entire fund could not be administered in 
respect to those claims and those debts also which did not exceed $2,- 
000 (which might constitute the major part of the trust fund), it would 
seem logically and certainly to f ollow that in such a suit any person 
was a proper party défendant who had in his possession any part of 
the trust fund, whether the part of it so held by him amounted to 
over $2j000 or not. Obviously it would be excessively inconvénient, 
if not intolérable, to require the creditors to sue each holder of part of 
the fund separately, or to bring two suits — one against large and an- 
other against small stockholders — and then to bring another suit for 
the distifibution of the fund after it had been gathered in. One com- 
prehensive suit like this as to ail of those in whose hands any part of 
the trust fund is outlying and who are within the district and within 
reach of the court's process would accomplish the essential resuit of 
an equal distribution of the fund without multiphcity of actions. The 
jurisdiction of the court at the suit of creditors to gather in and distrib- 
ùte a tru^t fund created for their benefit is clear. That is the principal 
object of this suit. This carries with it as an inhérent incident the right 
to compel those persons to pay who bave in their hands any of the fund 
to be administered, and, the court otherwise having jurisdiction, it be- 
comes quite immaterial whether the amount of the trust funds so held 
by one individual défendant is more or less than $2,000. 

We therefore do not doubt the soundness of the following proposi- 
tions, viz. : 

First. That the double liability of the stockholders constitutes a trust 
fund. 

Second. That that liabiUty can only be enforced and the trust fund 
administered by means of a suit in equity in the nature of a creditors' 
bill brought for the equal benefit of ail creditors. 

Third. That either the amount of the trust fund to be collected and 
administered must détermine the question of jurisdiction, as held by 
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Judge Clark, or else the amount of the debts of tHe complaînant or else 
the gross amount of the liabilities which constitute the trust f und must 
do so. 

Fourth. That, as such a suit as this must be prosecuted for the equal 
benefit of ail creditors entitled to share itï the trust fund, it is matiif est- 
ly proper to hold that one comprehensive suit having that objectin 
view, and in which ail creditors may become complainants, and in which 
ail who owe or hold any of the trust f unds may be made défendants, 
either to the original bill ôr to a receiver's pétition, is the only permis- 
sible course to be pursued alike for convenience, economy, and an équi- 
table adjustment of the rights of ail parties in interest. 

We are entirely clear in the conviction that the motion to dismiss the 
bill as to Turley should be overruled. 



In re MONTGOMERÏ. 

In re HUBY & PHILP HARDWARE CO. 

(District Court, N. D. Texas, at Abllene. Marcli 2, 1911.) 

No. 198. 

1. Bankbuptct (§ 340*) — Heabing— Bueden or Proof. 

Where a tendered clalm against a bankrupt was contested on the 
ground that the notes pn which the claim was based were forgeries, but 
the claim was supported by déposition and the proof required by the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]), duly executed by the claimant's treasurer, this made a prima 
facie case in favor of the claimant and cast the burden on the contestant. 

[Eld. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

2. BANKBUPICY (§ 342%*)^— FiNDINGS OF REFEEEB— RTJLINO — BUEDEN OF Pboof 

— Pbejtjdice. 

Where the évidence supported a referee's flnding that notes the basis 
of a claim in banltruptcy were forgeries, an erroneous rullng that the 
burden of establishlng the claim was on the claimant, after the Introduc- 
tion of the formai proof required by the bankruptcy act, was harmless. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 342%.*] 

3. Bankbuptct (§ 330*) — Claims— Pboof— Peoceedinqs. 

In proceedings to establish a claim against a bankrupt's estate, It is 
not necessary that the référée should adhère to any prescribed order of 
proof. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 330.*] 

4. Bankbuptcy (§ 340*) — GEnuineness—Forgery— Evidence. 

In a proeeeding to establish a claim against a bankrupt's estate based 
on certain notes, évidence Jicld to sustaln a referee's findiug that the notes 
were forgeries. 

[Ed. Note. — For other cases, see Bankrui)tcy, Dec. Dig. § 340.*] 

In the matter of bankruptcy proceedings of C. M. Montgomery. 
The claim of the Huey & Philp Hardware Company was disallowed 
by the référée and the case certified. Affirmed. 

Harry Tom King, for trustée. 

Spence, Knight, Baker & Harris, for claimant. 

*Far othei casée see same topic &i nitmbbb In Dec. & Am. Olgs. 1907 to date, & Rep'r Indexes 
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MEEK, District Judge. Huey & Philp Hardware Company pre- 
sented its <:laim against the bankruptçyestate of G. M. Montgomery 
for allowance. The prbof of claim was in proper form, duly verified, 
and, wa-s -evidenced by. two original; promijssory notes, attaçhed.thereto, 
purpojr^îng to be ,signed by.C.,;]Vl .Mohtg;omery, the bankrupt. The 
trusieëof the bankruptcy' éstàte conte§;tçd the claim of Huey & Philp 
Hard\Yare Company and filed a verified plea to the efifeçt, that same 
was riot a yalid claim against the estate; and, further, that the two 
notes evidéncing its daim were forgeries as to the bankrupt; that 
sarne were never executed by him nor by any ohe theréunto atithorized 
by him. 

Upon the issue thus joined the référée heard proofs, submitted in 
behàlf 6f the claimant and the trustée, and thereafter held that the 
notes were forgeries as to the bankrupt and entered an ofder disallow- 
ing and rejecting the claim. The claimant, feeling aggrieved thereat, 
has brought this matter before me by certificate of review. 

Upon the hearing of this contest the référée ruled that the burden 
was upon the claimant to go forward, ànd directed it to proceed with 
testimony in support ôf its claiili. Hé also ruléd that claimant must 
show by a prépondérance of the évidence that the notes evidéncing its 
claim were the genuine undertakings of the bankrupt. The claimant 
excepted to this ruling. The claim of Huey & Philp Hardware Com- 
pany as evidenced by the two promissory notes was supported by dép- 
osition and proof , as required by the bankruptcy act, duly executed by 
the treasurer of claimant. This constituted a prima f acie case against 
the bankruptcy estate and cast thé burden upon the contestant or ob- 
jecter to go forward with proof. Whitney vj Dresser, 200 U. S. 532, 
26 Sup. Ct. 316, 50 L. Ed. 584. 

In a suit on a promissory note the plaintiff, at common law, must 
hâve proved the exécution of the note. Its exécution was a f act to be 
established by appropriate évidence just as any other fact forming the 
basis of the. cause of action. Under the statute of Texas, the com- 
mon-law rulè is abolished, unless the défendant keeps it in force by 
an affidavit of forgery. If the affîdavit is made, the statute is prac- 
tically nonexistent, and the case stands as at common law, and as 
though there was no statute on the subject. The Suprême Court of 
the United States, in Whitney v. Dresser, supra, holds that the proof 
of claim in bankruptcy makes a prima facie case ; that the contestant 
of a claim has the burden of making good his contest; and that, unless 
he makes good his contest by appropriate proof, the prima facie case 
made by the technical proof of claim under the bankruptcy act pre- 
vails. It will be observed that the proof in bankruptcy makes a prima 
facie case, and the court déclares that the contestant must make good 
his contest without qualifying the character of the contest. There- 
fore it seems to me to be immaterial that the contest is based upon the 
plea of non est factum' or forgery. The proof with the original notes 
attached made a prima facie case, which must prevail unless he who 
attacks it makes good by proof hiS attack. He may make an affidavit 
of forgery, but it has no légal eiïect, is not proof, and does not change 
the situation in the least. Before he can destroy the claimant's case, 
he must, show affirmatively that the instrument on which the proof is 
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based is forgery; otherwise the contestant has not sustained his con- 
test by proof. The ruling of the référée as to the burden of proof was 
erroneous. ', . " 

But hère the claimant went fçrward with its proof, and in turn the 
contestant offered proof. . There was no^request ,for a postponement 
or continuance, and- the évidence offered b'efpre the référée seems to 
hâve been quite full. NQtwithstanding- the ruhng that'the burden of 
proof was upon the claimant, the référée found that. the . contestant, 
the trustée in bankruptcy, sustained and estabHshedby greater weight 
of the évidence his contention to the effect that the notes evidencing 
the claim of Huey & Philp Hardware Company are forgeries; that 
they were not executed by C. M. Montgomery, the bankrupt, nor by 
any one for him. with his knowledge or consent, or by his authority, 
express or irnphed. 

In , event the évidence supports this finding of the référée, then in 
the state of the record, as I view it, his erroneous ruhng as to the bur- 
den of proof becomes harmless. It is then reduced to a question of 
order of introduction of évidence, and the détermination of this was 
in his discrétion. It is not essential that he should adhère to any pre- 
scribed order. Fletcher, Equity Pleading & Practice, § 638; Thomp- 
son on Trials, § 344. As there has been no request for an order re- 
turning the matter to the référée for the production of other and ad- 
ditional évidence in behalf of claimant, I deem it proper to consider 
and pass upon the other questions raiséd in the light of the évidence 
as it is now exhibited in the record. 

The testimony upon which claimant lays greatest stress for a re- 
versai of the referee's action is that of the bankrupt himself. He was 
placed upon the stand at the instance of claimant, and, upon being 
shown signatures to the promissory notes evidencing his purported 
obligation to claimant, he testified they were his genuine signatures. 
The attorney examining him did not exhibit the face of the notes,. 
just his purported signatures. Prior to this, upon being shown his 
signatures to three différent schedules annexed to his voluntary péti- 
tion and fîled by him in this proceeding, he denied that they were his. 
Hère, also, the instruments to which his signatures were affixed were 
concealed from his view, and at the time of giving this évidence he 
was denied inspection thereof. Later in the examination, and when 
advised of the nature and contents of the différent instruments, he tes- 
tified differently, denying those signatures he had affirmed and aiifirm- 
ing those he had denied. This testimony is calculated to affect mate- 
rially the weight to be given the bankrupt's évidence, but it is by no 
means conclusive of the issue. One might be misled and deceived by 
a clever imitation of his signature when called upon to pass upon its 
genuineness without seeing or being apprised of the nature and con- 
tents of the instrument to which it is affixed. Again, one might be 
mistaken and deny his genuine signature when called upon to pass on 
its genuineness without seeing or being apprised of the nature and con- 
tents of the instrument to which it is affixed, especially when, as hère, 
the bankrupt knew that his signature had been forged to many obliga- 
tions and promissory notes which were held by varions and sundry- 
persons at différent places in Texas. 
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The bânkrupt, C. M. Montgomery, lived at Abilene, Tex. His son, 
R. W. Montgomery, at the time of the exécution and delivery of the 
promissory notes in question to Huey & Philp Hardware Company, 
resided at Sweetwater, and there conducted a business in the name of 
Montgomery Hardware Company. Thèse notes were given by R. W. 
Montgomery in settlement of an account with claimant for merchan- 
dise purchased from it. They bore the signatures of Montgomery 
Hardware Company, R. W. Montgomery, and C. M. Montgomery. 
There is no évidence that the bânkrupt had any interest whatever in 
the Montgomery Hardware Company. He testifies he did not hâve 
any interest therein. He dénies pôsitively having signed any obHga- 
tion whatever to Huey & Philp Hardware Company, especially the 
notes in question. He also dénies having authorized his son or any 
one to exécute any such obligation for him. One is warranted in con- 
cluding from the évidence hère that R. W. Montgomery forged the 
signature of his father to many différent obligations and promissory 
notes. The distressing situation of C. M. Montgomery, a man of 59 
years of âge and the father of R. W. Montgomery, is in part revealed 
by the f ollowing excerpt from his examination on the witness stand : 

"Q. I want to ask you if it is not true that after your son R. W. Mont- 
gomery left the coTintry, after it transplred at Ft. Worth that he had forged 
mariy notes, at différent banks, did you or not see a letter that was published 
in the papers addressed by R. W. Montgomery to a Mr. Harris ? A. Yes, 
sir. Q. Xou read that letter, didn't you? A. Tes. Q. I want to ask you if 
you are not denying ail those signatures that appear on notes given beeause of 
thls clause in that letter: 'Tell my father not to pay out a nickel, as he is not 
responsible for any of my paper. He can't pay It ail, and I don't want him 
to pay any^' You are taking your eue from that, aren't you? A. No, sir." 

Beeause of the referee's ruling as to the burden of proof, and be- 
eause of the bankrupt's conflicting and uncertain testimony with rela- 
tion to varions of his signatures, I hâve scrutinized with great care the 
évidence upon which the référée based his finding to the effect the 
purported signatures of the bânkrupt to claimant's notes were f or- 
geries. The record contains a number of admitted genuine signatures 
of C. M. Montgomery. It also contains a number of signatures which 
he répudiâtes as forgeries. S. P. Berry, the only expert as to hand- 
writing called at the trial of the issue before the référée, having thèse 
varions signatures before him, gave it as his opinion that the signatures 
of C. M. Montgomery affixed to the promissory notes evidencing pro- 
ponent's claim were not genuine, but forgeries. To my mind thèse 
signatures, while fairly clever imitations, contain internai évidences of 
their spuriousness which is manifest upon a careful examination even 
to the nonexpert. I wîll not undertake to review thèse évidences. It 
will suffice to say they are manifest to me, and no doubt were to the 
référée who fîrst was called to pass on the issue. 

I concur with him in his finding on this issue of fact, and it will 
theref ore be affirmed. The costs of this certiiîcate will be taxed against 
claimant. 
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DOSCHER V. UNITED STATES PIPE LINE CO. et al. 

(Circuit Court, E. D. Pennsylvanla. Marcli 23, 1911.) 

No. 479. 

COUBTS (i 270*) FEDERAI, DiSTEIOTS — DEFENDANTS ReSIDING IN DIFFERENT 

Districts in Samb State— Statutes—Repeal. 

Rev. St. § 740 (U. S. Comp. St. 1901, p. 587), providlng that, when a state 
contains more than one district, every suit not of a local nature, must be 
brought in the district where the défendant résides, but, if there are two 
or more défendants residing in différent districts of the state, it may be 
brought in either district, etc., was not repealed by Aet March 3, 1875, c 
137, § 1, 18 Stat. 470, as amended by Act March 3, 1887, c. 373, § 1, 24 Stat. 
552, and corrected by Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. 
St. 1901, p. 508), declaring that no civil suit shall be brought before either 
the Circuit or District Courts of the United States against any person by 
any original process or proceeding in any other district than that where- 
of he is an inhabitant ; and, where jurisdiction is founded only on the 
faet that the action is between citizens of différent states, suit may be 
brought only in the district of the résidence of either défendant or plain- 
tiff, but the two acts should be rend together, section 740 being regarded 
as an exception to the gênerai rule prescribed by section 1 of the aet 
of 1875. 

Sections 51 and 52 of the new Judicial Code referred to in illustration. 

[Ed. Note.— For other cases, see Courts, C«nt. Dig. § 810 ; Dec. Dig. § 
270.*] 

In Equity. Bill by Henry Doscher against the United States Pipe 
Line Company and others. On motion to set aside service. Denied. 

Eugène Mackey, for the motion. 
Henry F. Cochrane, opposed. 

J. B. McPHERSON, District Judge. This bill is brought by a 
citizen and résident of New York, and the jurisdiction of the court 
dépends solely on the diverse citizenship of the parties. Some of the 
défendants réside in the Eastern, and some in the Western, district 
of Pennsylvania. The nonresidents hâve been duly served, but appear 
specially and move to set aside the service and quash the marshal's 
return. Section 740 of the Revised Statutes (page 587, U. S. Comp. 
St. 1901) provides distinctly for the case in hand : 

"WLen a state contains more than one district, every suit not of a local 
nature, in the Circuit or District Courts thereof. against a single défendant, 
Inhabitant of such state, must be brought in the district where he résides ; 
but if there are two or more défendants, residing in différent districts of the 
state, it may be brought in either district, and a dupllcate writ may be is- 
sued against the défendants, directed to the marshal of any other district 
in which any défendant résides. The clerk issuing the dupllcate wrlt shall 
indorse thereon that it Is a true copy of a writ sued out of the court of the 
proper district; and such original and dupllcate writs, when executed and 
returned into the office froni which they issue, shall constltute and be pro- 
ceeded on as one suit ; and upon any judgmeut or decree rendered thereln, 
exécution may be issued, directed to the marshal of any district in the same 
state." 

If this section is still in force, the défendants were properly served ; 
if (as they contend) it has been repealed, no law has been cited, and 

*For other cases see same topic & § nvmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I know of none, that permits service upon one of several défendants 
who does not réside in the district of suit, although he may réside in 
another district of the same state. The resuit would be, that, if there 
were several défendants, it might be necessary to bring as many suits 
as there are districts in the state — three in Pennsylvania, and two or 
more in some other states. Is this the présent state of the law? If 
section 740 has been repealed, such resuit bas been accomplished by 
the act of 1875 (Act March 3, 1875, c. 137, 18 Stat. 470), amended 
in 1887 (Act March 3, 1887, c. 373, 24 Stat. 552),- and corrected in 
1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S'.' Comp. St. 1901, 
p. 508]). The relevant provisions of the statute are as follows: 

"Section 1. * * ♦ No civil suit shall be brought béfore either of said courts 
[Circuit or District] against aiiy pei'son by âny original process or proceeding 
in any ottier district tlian tliat whereof lie Is an inhabitant ; but, wbere the 
.lurisdiction is founded only on the fact that the action is between citizeus of 
différent states, suit shall be brought only In the district of the résidence of 
either the plaintiff or thé défendant." 

Section 10 repeals "* * * ^11 acts and parts of acts in conflict 
with the provisions of this act," but evidently adds no force to sec- 
tion 1. If section 1 is répugnant to Rev. St. § 740, repeal takes place 
by implication; and section 10 merely puts the implication into words 
when it says that conflicting acts are repealed. The question there- 
fore is this: Is the quoted part of the act of 1875 so répugnant to 
section 740 that the two cannot stand together ? 

Repeals by implication are not favored. As the Suprême Court 
has said : 

"It is a familiar doctrine that repeals by Implication are not favored. 
When there are two acts on the same subject, the rule is to glve effect to both 
if possible. But if the tvpo are répugnant in any of their provisions, the lat- 
ter act without any repealing clause opérâtes to the extent of the repugnancy 
as a repeal of the first; and, even where two acts are not in express terms 
répugnant, yet if the latter act covers the whole subject of the first, and em- 
braces new provisions plainly showing that it was intended as a substitute 
for the first act. it will act as a repeal, of that act." United States v. Tynen, 
78 U. S. 92, 20 L. Ed. 153. 

This is the gênerai and well-known rule, and to apply it always 
requires a court to construe the two statutes involved. I do not know 
how that can be better done than by reading them together — in effect, 
as if they were separate sections of the later act, or even as parts of 
the same section. In theory, and indeed in fact, a body of laws in 
pari materia is a continuons expression of the législative will, and 
prima facie one part is as binding as another. But if the Législature 
déclares directly that a preceding expression of its will shall hâve no 
future force, no construction is required. The déclaration exécutes 
itself, as soon as the preceding law is found. But if there is no such 
spécifie référence — merely a gênerai déclaration that previous laws, 
if in conflict, must give way — it is necessary to examine the contents 
of the earlier and the later statutes and détermine whether both can 
stand. In my opinion, if this is done, and if section 740 is read as a 
part of the act of 1875, the quoted provisions are not clearly répug- 
nant, but may fairly be harmonized. If there was no other statute 
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on this subject than the act of 1875, its déclaration — that where the 
jurisdiction dépends only on diverse citizenship "suit shall be broiight 
only in the district of the résidence of either the plaintiff or the de- 
fendant"— would be décisive in favor of the défendants novsr com- 
plaining. But, as soon as one adds to that sentence the relevant por- 
tion of section 740 — namely, "but if there are twb or more défend- 
ants residing in différent districts of the state, it may be brought in 
either district, and a duphcate writ may be issued against the de- 
fendants directed to the marshal of any other district in which any 
défendant résides" — and construes the two provisions together, I 
think it sufficiently appears that the two acts are not inconsistent. 
The act of 1875 states a gênerai rule and one exception thereto, and 
section 740 makes a second exception. 

As it seems to me, the meaning of section 1 of the act of 1875 be- 
comes reasonably clear if one slight change is made, whereby the mean- 
ing may be more precisely expressed. The last clause of the sentence 
is an exception, or a proviso, to the sweeping language of the first 
clause. The first clause says, vi^ithout qualification, "no civil suit" 
shall be brought against a défendant "in any other district than that 
vi'hereof he is an inhabitant." To this an exception is immediately 
stated: A particular kind of suit, namely, where the parties are of 
diverse citizenship, may nevertheless be brought in the district where 
the plaintiff résides as well as in the district where the défendant 
résides. Now, as the word "but" hère clearly means "except," if we 
say "except," the meaning then becomes plainer, as it seems to me. 
In brief , the meaning of the two statutes appears to be this : As a 
gênerai rule, a défendant must be sued where he résides; as an ex- 
ception, if the jurisdiction dépends upon diverse citizenship, the de- 
fendant may also be sued where. the plaintiff résides; as a further 
exception, if défendants réside in différent districts of the same state, 
the suit may be brought in either district, and service may be raade in 
both. 

There is this practical considération also in favor of sustaining sec- 
tion 740, if the question of repeal is doubtful. The inconvenience to 
a défendant of being sued in a différent district may sometimes be 
real, and should be avoided as far as practicable. But it is much 
more inconvénient for a plaintiff, not merely to bring one suit away 
in a defendant's district, but to be obliged to bring several suits on 
the same cause of action, and to try the same issues more than once. 
In Pennsylvania he might hâve to go over the same ground three times 
at great expense and hardship. Further, what is to be done with a 
joint cause of action? Unless statutes intervene, there can be only 
one suit on a joint cause of action. Where is it to be brought ? Must 
the plaintiff give up ail remedy against those who do not happen to 
réside in the district which he must finally choose? 

I do not intimate that the question involved hère is without diffi- 
culty. On the contrary, it is troublesome, and admits of either answer. 
The Suprême Court did not consider it in Pétri v. Lumber Co., 199 U. 
S. 487, 36 Sup. Ct. 133, 50 L. Ed. 281, and in Greeley v. Lowe, 155 U. 
S. on page 72, 15 Sup. Ct. on page 27 (39 L,. Ed. 69), declared it in 
185 F.— Cl 
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passing to be "at least open to some doubt." The Circuit Courts are 
not in harmony about it, and an examination of their décisions will 
readily disclose its perplexing character. Bank v. Harrison (C. C.) 
SFed. 731; E. Tenn. R. R. v. Atlanta R. R. (C. C.) 49 Fed. 608, 15 
L. R. A. 109; Goddard v. Mailler (C. G.) 80 Fed. 432; N. J., etc.. 
Go. V. Chormann (C. C.) 105 Fed. 532 ; to which perhaps may be 
added Seybert v. Railway Co. (G. C.) 110 Fed. 810. Fortunately the 
question will no longer be open af ter January 1, 1912, for in sections 51 
and 53 the récent Judicial Code has expressly re-enacted both the act 
of 1875 and section 740, and has thus placed them in immédiate juxta- 
position. It is therefore clear that Congress has not only thought sec- 
tion 740 to be désirable, but sees no répugnance between the two stat- 
utes. It has specifically repealed them both, but has preserved their 
précise language by re-enactmçnt, and has (I think with much signifi- 
cance) made them succeeding sections of the same revision. Unless 
I am prepared to say that sections 51 and 52 of the Judicial Gode 
must hereafter be held to be irreconcilably répugnant, I do not see 
how I can now make a precisely similar ruling. 
The motions are overruled. 



In re SAYBD. 

Appeal of riRST NAT. BANK OF BOYNE CITY. 

(District Court, W. D. MlcMgaii, S. P. September 16, 1910.) 

1. Bankruptct (§§ 160, 166*) — "Pkefkkence"— Requisites. 

In order to constitute a préférence, the transfer must be made by the 
debtor whlle insolvent, and must be given with the intent on his part to 
give a préférence, to wit, to pay one creditor, leaving others In danger of 
not being pald to the same extent, and the receiver must also belleve that 
the debtor has such intent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 2É9-258; 
Dec. Dig. §§ 160, 166.» 

For other définitions, see Words and Phrases, yol. 6, pp. 5498, 5499; 
vol. 8, p. 7759.] 

2. Bànkbuptct (§ 161*) — Prbferejîcbs— Time. 

Where a bankrupt while solvent assigned a land contract to a bank 
in considération of présent and future advances to improve buildings on 
the land, and nelther the contract nor the assignment were witnessed 
or acknowledged so as to be entitled to record, the transfer was "made" 
wh en the assignment was delivered to the banli and an advancement 
made on the faith thereof, and not when a new assignment to the bank's 
successor was executed and recorded. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 261-263 ; 
Dec. Dig. § 161.*] 

3. Bànkbuptct (| 165*) — ^Préférences— Transfer as Secueity foe Présent 

LOAN. 

Under the rule that one who receiyes security in exchange for a prés- 
ent loan is not of the same class as an existlng creditor of the borro^er, 
security glven for a présent loan is not a préférence, though the borrower 
Is insolvent.' 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 259; Dec. 
Dig. § 165.*] 

.11 I Mil I' I' I - ■ I .- m . III— i.ii^,,, ■■ — ., ,1 I .11. I— ,,ii -^ 

•For other casés see uame topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



Ilf KE SATBD 963 

4. Bankruptcy (§ 165*) — Pbeferences— Future Advances. 

Whiere a bankrupt while solvent transferred a land contract to a bank 
to secure a présent loan and future advances to a speclfied amount, each 
advancement, In effect, constituted a loan in exehange for a présent se- 
curity, and was not therefore a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. | 259; Dec. 
Dlg. § 165.*] 

5. Bankbuptct (§ 184*) — Préférences— Land Contract— Failure to Record 

— RiGHTS OF OBEDITORS. 

Under the Miehlgan law, a vendee's Interest in land contract is for 
most purposes real estate and is so treated for purposes of recording, 
but credltors of the vendee bave no interest in the question of recording, 
unless they become purchasers through an exécution sale. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

6. Bankbuptct (§ 184*) — Teansfeb op Land Contract— Failuee to Record— 

Pbefebences. 

Since under the Miehlgan law nelther a land contract nor an assign- 
ment thereof is "required or permitted to be recorded" in order to give It 
validity as against creditors of the apparent owner who bave not become 
purchasers of sueh owner's alleged interest at an exécution sale, though 
havlng a spécifie lien, the owner's trustée in bankruptcy representing 
creditors not having so purchased held not entitled to attack the validity 
of the transfer made more than four months before bankruptcy, and 
when the bankrupt was solvent, on the ground that it had not been re- 
corded until after bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

In the matter of bankruptcy proceedings of Alexander Sayed. On 
appeal of the First National Bank of Boyne City from a referee's 
order allowing a trustee's pétition to vacate an assignment of a real 
estate contract. Referee's conclusion overruled, and pétition denied. 

W. H. Eastman, for Sayed. 
G. A. Wolf, for trustée. 

DENISON, District Judge. Alexander Sayed was a merchant in 
Boyne City. He purchased a store building, made a payment, and re- 
ceived a land contract in the usual form. On July 23, 1907, he had 
paid $700 out of the total purchase priée of $2,300, and on that day 
he applied to the Boyne City State Bank for a loan or a line of crédit 
of $1,300 for the stated purpose of improving the building. It was 
agreed that he should assign to the bank his interest in the real estate 
and in the land contract as security, and that the bank would advance 
him from time to time the amounts which he needed. Accordingly he 
indorsed upon the foot of his contract an assignment to the bank of 
his interest therein, and delivered the contract to the bank. Neither 
the original contract nor this assignment was witnessed or acknowl- 
edged so as to be entitled to record, and neither was, in f act, recorded. 
The bank advanced him $300 July 33, 1907, and various other sums so 
that the total January 1, 1908, was $800 ; and advanced $500 further 
on March 30, 1908. On February 3, 1908, the Boyne City State Bank 
was reorganized as the First National Bank, and took a gênerai as- 
signment of ail assets and securities of the old bank and thereafter car- 
ried the loan. October 33, 1908, the First National Bank took from 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Sayed a new assignment of the land contract, but this was only in aid 
of the assignment from the State to the National Bank, and did not 
create âny new security. Thèse existing loans, amounting to $1,300, 
werë continued by renewals until the pétition in bankruptcy was filed, 
December 24, 1909. The question is whether the assignment of this 
contract to the bank constituted a préférence. The référée has reached 
the conclusion that such assignment was invalid because it was not re- 
corded four months prior to the adjudication. The unquestioned fact 
seems to be that at the time the original assignment of the contract was 
made Sayed was solvent and continued to be for a year or more. He 
was insolvent when the pétition was' filed. 

This assignment of the land contract in question was a "transfer," 
and I think the controlling question on this brandi of the case must be 
whether this transfer was "made" when the paper was signed and de- 
livered and took efifect as the loans were made, or must be construed 
as not made until it was recorded. If the former, the transfer was not 
a préférence, because it was not made while the debtor was insolvent, 
and there was no intent on either side to give or receive a préférence,. 
and it was for présent and future advances. If the latter, it may be 
said, owing to the condition of things then existing, to be clearly a 
préférence. 

It is familiar history, in connection with the original bankruptcy act 
(Act Julyl, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), 
that the giving of a préférence might corne within the définition of acts 
of bankruptcy, and so might by reason of the time provision for re- 
cording found in connection with this définition be the basis of an ad- 
judication; and yet that same préférence could not be set aside by the 
trustée under section 60, because more than four months time had 
elapsed after the giving of the préférence, and before the filing of the 
pétition in bankruptcy. To meet this difficulty, the amendment of 
1903 (Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. 
Supp. 1909, p. 1314]) to section 60b provided that, if the instrument bf 
preferential transfer was one which by law was required or per- 
mitted to be recorded, the préférence might be set aside if the bank- 
ruptcy pétition was filed within four months after the day of record- 
ing. The Court of Appeals in this circuit has said that the purpose of 
this amendment was to bring the two sections into harmony, and that 
the provision concerning recording should receiye the same construc- 
tion in each section. In re Loeser v. Savings Bank, 148 Fed. 975, 78 
C. C. A. 597, 18 h. R. A. (N. S.) 1233. 

It is elementary to the définition of a forbidden préférence, consid- 
ered under any section and for any purpose, that it must hâve been 
made by the debtor "while insolvent." A solvent debtor cannot make 
a préférence. It is therefore essential to the argument of the trustée 
that this transfer of the land contract to the bank was not "made" in 
1907, when it was signed and delivered, nor in 1908, while the bank 
was making advances on the strength of it ; and, indeed, that it had 
never been "made" down to the date of the adjudication, because it 
was not recorded until after adjudication. I cannot adopt this theory. 
This transfer was absolutely and completely made in July, 1907, and 



IN RE 8ATED 965 

ail the incidents of security for the amount now due had attached as 
early as March, 1908, and during ail this time Sayed was perfectly sol- 
vent, and had a right to give such a security and the bank had a right 
to receive it. 

Carrying the same inquiry a step further, we find that the intent to 
give a préférence — that is, to pay one créditer leaving other creditors 
in danger of not being paid as fully — must exist on the part of the 
giver of the security at the time it is given, and the receiver must then 
hâve cause to believe that the giver has such intent. Most certainly, 
in July, 1907,. or March, 1908, Sayed had no such intent, and the bank 
cannot be charged with any notice of an intent which did not exist. 

It is said that a construction of the act which leaves such an unre- 
corded transfer in légal effect after bankruptcy destroys the force of 
the act by providing easy means of avoiding the act. If this were true, 
it could not justify the judicial législation which seems to me necessary 
in order to adopt the trustee's theory; but I do not think it is true. 
The instances where any one has a moral or ethical standing to attack 
a security given by a perfectly solvent debtor are rare, although they 
may sometimes occur, and such exceptional instances do not justify 
straining the statute. If such an instrument is withheld from record 
by agreement between the parties for the purpose of giving a fictitious 
crédit, it then involves the élément of actual fraud, and the question 
is quite différent. 

Some décisions are cited from other circuits, which, while they could 
be well distinguished on their facts from this case, yet doubtless indi- 
cate that the judges writing those opinions thought the statute sjiould 
be construed as though it said that any transfer, the recording of 
which was required or permitted by law, should be a préférence, if 
the transferrer was insolvent at the time the instrument .was recorded ; 
but, in the absence of any controlling décision, I cannot accept this 
view. The intent on the part of the transferrer must exist at the 
critical moment. If that moment be the instant of recording, how can 
it be said that the transferrer then has that intent, when he perhaps 
gave and delivered the instrument two years before, while he was per- 
fectly solvent, and had continuously supposed that it was recorded, as 
might well be the case if the lack of recording had been from the care- 
lessness of the secured créditer. 

The trustée has another difficulty to overcome. A security is not 
a préférence, unless it puts one créditer ahead of others of the same 
class, and one who receives security in exchange for a présent loan is 
not one of the same class as an existing créditer. Hence a security 
given for a présent loan is net a préférence, ne matter how insolvent 
the créditer may be. In this case, $200 ef the amount was loaned at 
the time the assignment of the contract was given. There was an 
indefinite agreement te make further leans on the same security, and 
further loans were, from time te time, made, al! while the debtor was 
solvent and ail while there was no obligation under the bankrupt law 
for any recording. Each time that the bank was requested to and did 
advance an additional amount, it did it on the strength of the security 
which it already had received in contemplation of such future ad- 
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vances, and it seems to me that each such advance is, in substantial 
effect, a loan in exchange for présent security. Each time by virtue 
of the transaction the bank contemporaneously received an additional 
interest in the security. In March, 1908, each fraction of the total 
existing loan had been paid over upon the faith of security received or 
attaching at the time of the advance. I do not think this situation 
is at ail changed by the fact that the old bank transferred the loans and 
the security to the new bank, -and that the new bank afterwards took 
a newr assignment, somewhat more formai, but which did not change 
the rights of any one. 

The trustée has still another difficulty. He must dépend upon the 
theory that the assignment of this land contract was a transfer, the 
recording of which vsras required or permitted by law ; that is, by the 
law of Michigan. In the form in which thèse papers stood they were 
not entitled to record, and any attempt at a record would hâve been a 
nullity. This is for the reason that neither the contract nor the as- 
signment to the bank was witnessed or acknowledged. I doubt wheth- 
er this informality is important, because the law must refer to instru- 
ments of a class capable of being recorded when they are in proper 
form, and it would be overtechnical to say that parties by omitting 
formalities in the exécution of a transfer may make it valid in bank- 
ruptcy when it would otherwise be invalid ; but the question is deeper 
than that. Under the laws of Michigan, the interest of the vendee 
in a land contract is for most purposes real estate, and is so treated 
for purposes of recording. The creditors, however, of the vendee 
hâve no interest in this question until they become purchasers through 
an exécution sale. . The ordinary creditor without spécifie lien, being 
that class of creditor represented by the trustée in bankruptcy, has 
no concern with the point. A land contract or the assignment of a 
land contract is not "required or permitted" to be recorded under the 
law of Michigan for the purpose of making it valid as against those 
who give crédit to the apparent owner. True, it is in one sensé "per- 
mitted" to be recorded ; but there is no apparent reason why a cred- 
itor of Sayed should, acting through the trustée in bankruptcy, be per- 
mitted to set aside an unrecorded conveyance of real estate, when, ex- 
cept for the bankruptcy, the same creditor, even with a spécifie lien, 
could not défend against such conveyance nor attack it, so long as he 
remained a creditor nor until he became a purchaser. To décide this 
question involves a careful application of the recording laws of the 
diiïerent states where décisions hâve been made, and I think con- 
sidering the other and décisive questions involved in this case, is un- 
necessary. 

The amendments of June 25, 1910, make some of the matters dis- 
cussed herein quite unimportant for tlie future. 

I feel compelled to overrule the conclusion of the référée, and to 
direct that the trustee's pétition to vacate the assignment be denied. 
Ail matters of costs and allowances will remain with the référée. 
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SIRE V. BERKSHIRE et al. 
(District Court, W. D. Texas, Austin Division. March 6, 1911.) 

1. Aliens (§ 54*) — Déportation Proceedings— Nature and Chabacteb. 

A proceeding for the déportation of an alien Is not criminal in its char- 
acter, and an order of déportation is not a punlshment for crime so as to 
entitle the alien to the constitutional guaranties and safeguards accorded 
to a citizen accused of crime. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

2. Constitutional Law (§ 318*) — Déportation— Right to Counsel— Due 

Pbocess. 

Where an alien in déportation proceedings did not deny her alienage 
nor that at the time of her arrest she was engaged In immoral business, 
and it appeared that she was represented by counsel on a hearing before 
the Secretary of Commerce and Labor, the déportation was pursuant to 
due process of law, though she was not permitted to consult an attorney 
before she was flrst examined by the immigration offlcers. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 949 ; 
Dec. Dig. § 318.*] 

3. Criminal Law (§ 163*) — Déportation— Nature of Proceedings— Former 

Jeopabdy. 

Const. Amend. 5, providing that no person shall be subject for the same 
offense to be twice put In jeopardy of llfe or limb, applies only to crim- 
inal proceedings, and hence has no application to proceedings for the dé- 
portation of an alien. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 288 ; Dec. 
Dig. § 163.*] 

4. Aliens (§ 54*) — Deteemination or Administrative Officers— Res Judi- 

CATA. 

Since Immigration officiais are administrative officers and their déci- 
sions are those of the executive department of government, an order dis- 
charging an alien in déportation proceedings cannot operate 'as res judi- 
cata in a subséquent proceeding against the same alien. 

[Ed. Note. — For other cases, see Aliens, Cent, Dig. § 112; Dec. Dig. 
§ 54.*] 

5. Aliens (§ 53*) — Déportation— Statutes—Amendment—Prosiitutes. 

Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. Comp. 
St. Supp. 1909, p. 450), providing for the déportation of alien prostitutes 
within three years after the date of entry, was amended bv Act Cong. 
March 26, 1910, c. 128, § 2, 36 Stat. 264, by striking ont the three-year 
limitation. Held that, after such amendment, an alien prostitute was 
subject to déportation though she had been in the country more than 
three years at the time of her arrest. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

Pétition for writ of habeas corpus by Marcelle Sire to obtain her 
discharge from the custody of F. W. Berkshire and another pursuant 
to a warrant of déportation. Writ denied. 

The petltioner, Marcelle Sire, complains that she was unlawfully arrested 
by the respondents, who are immigration offlcers at El Paso, Tex.. and prays 
for her release from custody. It appears from the allégations of her pétition, 
considered in connection with the attached exhibits, that she was taken into 
custody on the night of January 18, 1911, on the charge of being an alien 
practieing prostitution in the United States, or being an inmate of a house 
of prostitution. In her pétition she protests that her imprisonment is In vio- 
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lation of the flftb and slxtli amendments of the Constitution and of section 
860 oî the Kevised Statutes (U. S. Oomp. St. 1901, p. 661). In support of thls 
contention it is alleged that, immediately after being taken> Into custody, slie 
demanded the right to secure an attorney, and this right was denied her until 
she had been obliged to be a -witness against herself. It is further claimed 
that she is an ignorant woman and was unaware of her right to hâve counsel 
and of the right to refuse to testify without first having proeured an attor- 
ney, and that she testifled in ignorance of this right. It is further alleged 
that she came to the United States from the republic o£ France in April, 
1906 ; that she was arrested in Los Angeles in July, 1909, for being unlawfuUy 
in this country in violation of the provisions of the act of 1907; and that 
upon the hearing before the immigration officiais she was discharged. In réf- 
érence to this arrest and hearing the pétition allèges as follows: 

"Petitioner hère shows that her arrest at the time above mentioned was 
made at a time more than three years after she had entered the United States, 
and that this fact was so determined at said hearing and was a basis for her 
acquittai. Wherefore she plcads that said acquittai in Los Angeles. Cal., 
which was had on or about the 4th of July, 1909, is a complète bar to this 
prosecution, and that she is therefore being restralned of her liberty in vio- 
lation of that part of the tifth amendment of the Constitution which provides 
as follows: 'Nor shall any person be subject for the same offense to be twice 
put in jeopardy of llfe or ]imb.' " 

The pétition contains the further allégations: 

"Your petitioner further says that her appréhension, commitment, and in- 
carcération, and the purpose to déport her, is unlawful, in this: That she 
has actually and continuously been a résident of the United States of Amer- 
ica sinee the date of her arrivai in this country, to wit, the Ist day of April, 
1906, to the présent date, and long prior to the passage of the act of February 
20, 1907, and for four years, lacl?ing a few days prior to the passage of the 
amendment of March 26, 1910, and that her status in the United States was 
settled and flxed, after she had remaired in the United States for a period of 
three years from her arrivai, and that the amendment of March 2G, 1910, 
does not apply to her. 

"Your petitioner further says that hor appréhension, commitment. incar- 
cération, and the purpose to déport her is illégal, in this, that by so doing the 
Bureau of Immigration and Naturalization seeks to give a rétrospective ap- 
plication to the amendment of March 26, 1910, and to apply the same to an 
alien lawfully wlthin the United States of America, and in fact judiclally de- 
termined to be lawfully withiu the United States of America.'' 

After the hearing before the immigration officiais, the petitioner, by her at- 
torneys, filed a written protest against the proceeding and requested further 
time to enable them to prépare a proper défense. The request for time was 
refused. The attorneys of the petitioner asked that the protest flled by them 
be made a part of the record, and that the papers be transmitted to the Com- 
missioner General of Immigration or to the appropriate reviewing tribunal. 

On February 6, 1911, the Commissioner General addressed the following or- 
der to the officiais at El Paso, directing the déportation of the petitioner: 

"Supervising Inspecter, Immigration Service, El Paso, Texas — Sir: The 
Bureau acknowledges the recelpt of your letter of the 24th ultime. No. 3985, 
transmitting record of hearing accorded the alien Marcele Sire, alias Marcelle 
Sira, who landed at the Port of New York, New York, ex S. S. 'La Touralne' 
April 1, 1906. 

"After a careful considération of the record of hearing submitted in this 
case, the Department is of opinion that the alien Is in the United States in 
violation of law. You are therefore directed to détail an offlcer to take her 
into custody and convey lier to New York, N. Y., for déportation, the expenses 
incident to such conveyance, including the employment of an attendant to as- 
sist in delivery, If necessary, at a nominal compensation of $1.00 and expenses 
botli ways, being authorized,. payable from the appropriation 'Expenses of 
Regulatlng Immigration, 1911.' 

•'Ilespectfully, [Signed] Danl. J. Keefe, Commissioner General. 

"Approved: [Signed] Benj. S. Cable, Assistant Secretary." 
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On the same day, to wit, February 6, 1911, the Secretary of Commerce and 
Labor, by written order, of which the foUowiug is a copy, commanded the 
Oommissioner of Immigration at Ellls Island, N. Y., to retum the petltioner 
to the country whence she came: 

"To William Williams, Oommissioner of Immigration, Bllis Island, N. Y. H.: 
Whereas, from proofs submitted to me, after due hearlng before Immigrant 
Inspecter Frank H. Stone, held at El Paso, Texas, I hâve become satisfled 
that Marcele Sire, alias Marcele Sir:i, alien who landed at the port of New 
York, N. Y. ex SS. 'La Touraine' on the Ist day of Aprll, 1906, is in this coun- 
try in violation of the act of Congress approved February 20, 1907, amended 
by the act approved March 23, 1910, to wit: That the sald alien Is a prosti- 
tute and has been found an inmate of a house of prostitution and practicmg 
prostitution subséquent to her eutry into the United States, and may be de- 
Ijorted in accordance therewlth: 

"I, Benj. S. Cable, Acting Secretary of Commerce and Dabor, by virtue of 
the power and authority vested in me by the laws of the United States, do 
hereby command you to return the sald alien to the country whence she came, 
at the expense of the steamship company Importlng her. 

"For dolng so this shall be your suffielent warrant 

"Wltness my hand and seal this Oth day of Feby. 1911. 

"[Signed] Benj. S. Cable, Acting Secretary of Commerce and Labor. 

Lewis Maury Kemp and Robert T. Neill, for petitioner. 
Charles A. Boynton, U. S. Atty., for respondents. 

MAXEY, District Judge (after stating the facts as above). The 
order of déportation issued by the Secretary of Commerce and Labor 
was made pursuant to the provisions of section 3 of the Act of Febru- 
ary 20, 1907. c. 1134, 34 Stat. 899 (U. S. Comp. St. Supp. 1909, p. 450), 
as"^ amended by section 2 of the Act of March 26, 1910, c. 128, 36 Stat. 
264. The manner or method of déportation is shown by sections 20 
and 21 of the former act. 

Counsel for the petitioner, throughout the argument, proceeded upon 
the assumption that the proceeding to déport an ahen is a criminal 
prosecution, and that the person resisting déportation is entitled to the 
constitutional guaranties and safeguards vvith which a citizen of the 
country, accused of crime, is invested. The Suprême Court, however, 
has decided, in language too plain to be misunderstood, that such a 
proceeding is not a criminal prosecution, and the order of déportation 
is not a putiishment for crime. Fong Yue Ting v. United States, 149 
U. S. 730, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; Wong Wing v. United 
States, 163 U. S. 236, 16 Sup. Ct. 977, 41 L. Ed. 140. Thus it was said 
by Mr. Justice Gray, speaking for the court, in the Fong Yue Ting 
Case: 

"The order of déportation is not a punlshment for crime. It is not a ban- 
Ishment, in the sensé in which that word is often applied to the expulsion of 
a citizen from hls country by way of punlshment. It is but a method of en- 
forcing the return to hls owu country of an alien who has not eoniplied with 
the conditions upon the performance of which the government of the nation, 
acting within its constitutional authority and through the proper depart- 
nients, has deterniined that hls continuing to réside hère shall dépend. He 
has not, therefore, been deprived of life, liberty, or property, wlthout due pro- 
cess of law ; and the provisions of the Constitution, securing the right of trial 
by jury, and prohibitlng unreasonable searches and selzures, and cruel and 
unusual punishments, hâve no application." 

But it is insisted by counsel that the petitioner was denied the right 
to consult an attorney on the hearing before the immigration officiais 



970 185 FEDERAL REPORTER 

until after she had been examined by them touching her right to re- 
main in the country, and that the déniai of the right claimed was in- 
consistent with the due process clause of the fifth amendment of the 
Constitution. In this connection it is well to state that nowhere in the 
record does the petitioner deny her alienage, but, on the contrary, af- 
fîrms it ; nor does she deny that, at the time of her arrest, she was ply- 
ing the business or calling of a prostitute. She seems to rely upon the 
law, by implication conceding the plain facts recited in the orders of 
déportation. 

Adverting then to the clause of the fifth amendment invoked by her 
counsel, did the proceeding constitute, in her case, due process of law? 
The record discloses that there was a hearing — although claimed by the 
petitioner to be a pretended one— before the officiais at El Paso. It is 
further shown that the record was transmitted to the Secretary of 
Commerce and Labor, and after its exâmination by that officer the 
order of déportation was duly issued. That the petitioner was repre- 
sented by counsel at the hearing before the Secretary was conceded on 
the argument. She therefore had a hearing before executive officers 
authorized to entertain it, and the order issued by them, under such 
circumstances, constituted due process of law. The Japanese Immi- 
grant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 h. Ed; 721 ; United 
States V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040; 
Nishimura Ekiu v. United States, 142 U. S. 651, 12 Sup. Ct. 336, 35 
L. Ed. 1146 ; Fong Yue Ting v. United States, supra ; Lem Moon 
Sing V. United States, 158 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082 ; 
Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 48 h. Ed. 979. 

Not only so; such order of the secretary is final, and the courts are 
without power to review it. In the Japanese Immigrant Case, already 
ref erred to, it was said by the court : 

"That Cqngress may exclude allens of a particular race from the United 
States ; prescribe the terms and conditions upon which certain classes of 
aliens may come to this country ; establish régulations for sending ont of the 
country such aliens as corne hère in violation of law ; and commit the enforce- 
ment of such provisions, conditions, and régulations exclusively to executive 
officers, without judicial intervention^are principles firmly established by the 
décisions of this court." 189 U. S. 97, 23 Sup. Ct. 013, 47 L. Ed. 721, and au- 
thorities cited. 

See, also, section 25 of the Act of 1907, 34 Stat. 907, as to the final- 
ity of the secretary's décision. 

It is further insisted by counsel for the petitioner that her arrest in 
Los Angeles, Cal., in July, 1909, on the charge of being in the United 
States in violation of the act of February 20, 1907, and her discharge 
upon that hearing, should be a bar to the présent proceeding. And 
counsel base this contention on that clause of the fifth amendment of 
the Constitution which déclares : 

"Nor shall any person be subject for the sanie offense to be twice put in 
.leopardy of life or limb." 

The défense of former jeopardy applies to criminal causes, and, 
since this is not a criminal proceeding, the clause of the fifth amend- 
ment relied on by counsel is without application. It, however, may be 
said that immigration officiais are administrative officers, and their de- 
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cisions are those of the executive department, and "cannot constitute 
res judicata in a technical sensé." Pearson v. Williams, 202 U. S. 285, 
26 Sup. et. 610, 50 L. Ed. 1029. Touching .the contention of counsel 
that the petitioner is held in violation of section 860 of the Revised 
Statutes, it need only be remarked that the section referred to was 
expressly repealed by the Act of May 7, 1910, c. 216, 36 Stat. 352. 

It is further claimed that, since the petitioner had been in this coun- 
try more than three years prior to the act of March 26, 1910, she ac- 
quired the right to remain hère under the act of February 20, 1907, 
and that therefore the former act is not applicable to her. The con- 
tention appears to be that the act of 1910 may not be given a rétro- 
spective effect for the purpose of divesting a supposed vested right.. 
The position assumed by counsel is altogether untenable. In reply it 
may be said: (1) That it does not appear from the order df the 
secretary, nor from the allégations of her pétition, that she was ar- 
rested for practicing prostitution, or for being an inmate of a house 
of prostitution, prior to the passage of the act of 1910 ; and (2) admit- 
ting for the sake of argument that it does so appear, the court is not 
aware of any principle of law, either constitutional or statutory, that 
would vest in an alien the right to come to this country and to remain 
hère to ply the calHng of a prostitute. By the terms of section 3 of the 
act of February 20, 19Ô7, an alien prostitute could be deported only 
within the period of three years from the date of her entry. This pro- 
vision of the statute was, by impHcation, repealed by section 2 of the 
amendatory act of March 26, 1910, and as the law now stands the 
three-year limitation no longer existé. The two acts were so construed 
in United States ex rel. Brion v. Prentis (D. C.) 182 Fed. 894, and in 
United States ex rel. Mango v, Weis (D. C.) 181 Fed. 860, and in 
such construction the writer concurs. 

The court is of the opinion that the prayer of the pétition for a writ 
of habeas corpus should be denied, and it is so ordered. 



I/ADAUX v. BEBKSHIRE et al. 

(District Court, W. D. Texas. March 6, 1911.) 

Pétition for writ of habeas corpus by Lena Ladaux to obtain relator's dis- 
charge from the custody of F. W. Berkshire and another, pursuant to an or- 
der of déportation. Writ denied. 

Lewis Maury Kemp and iîobert T. Xeill, for petitioner. 
Charles A. Boynton, TJ. S. Atty., for respondents. 

MAXEY, District Judge. Petitioner wns arrested and ordered deported on 
the charge of being an alien, practicing prostitution in the United States, or 
of being an inmate of a house of prostitution. ïhe pétition was submitted 
with that of Marcelle Sire (185 B'ed. 967). The cases inyolve similar questions 
of fact and law. 

In the Sire Case the prayer for the writ of habeas corpus was denied, and 
a similar order will be entered in this case. 
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In re A. O. BROWN & CO* 

Ex parte SMART. 

(District Court. S. D. New York. Deeember 30, 1910.) 

Bankeuptct (§ 140*) — MoNET Received bt Bankrdpt as Bbokbb— Tbust. 
. Clalmant ordered bankrupts, as brokers, to purchase for Mm certain 
stocks, and, on being advised that tbe purchase had been made, paid 
bankrupts for the same. Bankrupts ordered the stock to be bought by 
another firm of brokers, whlch was done on the floor of the exchange. 
On the same day bankrupts ordered the same amount of the same stock 
Bold for another customer, whlch was also done. The two flrms settled 
the transactions by setting off one against the other and the payment of the 
dlfterence. Held that, to entltle clalmant to rescind the purchase and fol- 
low the purchase money pald as a trust fund, he was required to show that 
bankrupts dld not actually recelve the stock purchased for Mm, and that 
such burden was not sustalned by proof that the stock was not delivered to 
Mm and did not come Into possession of the bankrupt's receiver or trustée, 
nor by further proof that bankrupt's selllng customer was selUng "short," 
and dld not dellver the stock sold to bankrupts prior to the bankruptcy, 
SInce under the rules of the exchange bankrupts were required to bor- 
row the stock to make delivery to the purchaser, and it dld not appear 
that the stock was not In fact borrowed In this case for delivery to 
clalmant and afterward converted by the bankrupts. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 140.*] 

In the matter of A. O. Brown & Co., bankrupts. On pétition by 
Allen R. Smart to reclaim money as a trust fund. Denied, 

Ralph Wolf, for claimant. 

Kenneth MacKenzie, for petitioner. 

HAND, District Judge. In re Brown, Ex parte Horrocks & Wil- 
kin (just decided by the Circuit Court of Appeals) 185 Fed. 766, 
Controls this case, except for one fact, which is this : The proof hère 
is that the customer whose sale of stock "cleared" the claimant's pur- 
chase was selling "short," was always heavily indebted to the bro- 
ker, and never "covered" his "short" sale before the bankruptcy. 
This requires one step further in thè analysis than was required in 
Ex parte Horrocks, supra. Under that case it did not appear wheth- 
er or not the brokers actually received from the selling customer 
a certificate of stock, and the court held that it was necessary to 
show that they did not, because, if they did, that certificate became 
the property of the buying customer, just as the buyer's money went 
to the seller. Now, under Ex parte Horrocks, supra, the same re- 
suit arises, even though the seller be a "short" seller; that is, in 
case he owns no stock himself . In that case the broker, as his agent, 
must get a contract from Some one else — always, in fact, another 
broker-^to lend him the needed stock, and he must agrée to pay 
money to that lending broker as collatéral pending the loan. This 
stock the seller's broker must actually receive at the time fixed for 
deliveries upon his exchange, in order to perform his contracts made 

•For other casea aee sajn« topic & { numbbb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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witli other members of tHat exchange. The usual time is upon the 
following day in this country. 

It is true that the obhgation of the lending broker to lend the 
stock will itself figure in the gênerai set-off at the end of the day, so 
that, if there were a third customer who actually had a certificate 
which he had contracted to sell through the borrowing broker, his 
certificate would remain undeHvered, and his contract to sell would 
cancel the delivery of stock by the lending broker. For example: 
Suppose there are three customers. A., B., and C. A. is a buyer, 
B. and C. are sellers, each, of 100 shares. C. has an actual certificate; 
B. is selling "short." The broker makes four contracts relating to 
stock; He makes a contract of purchase for A.; two contracts of 
sale, one for B., one for C. ; and a contract to borrow from an- 
other broker for B. At the end of the day his contract to buy and 
one of his contracts to sell mutually cancel each other, because they 
require reciprocal acts; but he remains bound to deliver 100 shares 
on the second contract of sale, and to receive 100 shares on the con- 
tract to borrow. Thèse two contracts similarly mutually cancel each 
other, and C.'s 100 shares remain in the broker's possession; the 
property, however, of A. Unless the broker has become insolvent, 
therefore, he must upon the day fixed for deliveries always hâve the 
requisite number of shares in his custody to answer ail purchases. 

Nor does it make any différence whether the selling customer, as 
hère, was always indebted, and never "covered" the "short" sale. 
That only means that, after the broker has borrowed the stock for 
the "short" seller by paying the lending broker enough money to 
secure him for the loan of it, the "short" seller remains bound to 
get back the stock, so as to repay the loan and receive his money 
collatéral. The fact that he may never do this does not change the 
fact that his sale was a real sale, so far as the Stock Exchange went, 
an:d that there was an actual certificate delivered or retained to meet 
the broker's obligation to deliver to the buying customer whose con- 
tract of purchase "cleared" the "short" seller's unfulfilled contract of 
sale. 

Therefore the only way in which the claimant could escape the ef- 
fect of Ex parte Horrocks, supra, was to show that, when Whitney 
sold the stock "short," the bankrupts did not borrow the requisite 
certificate that day. As it subsequently transpired, they might hâve 
omitted safely to do so, because there was on that day a "cleaxance" 
of his sale by the claimant's purchase. Still it was impossible to tell 
that this would be so, when Whitney's contract of sale went in, and 
the custom is the other way. Besides, it rested on the claimant to 
prove that fact, in order to avoid the effect of In re Brown & Co., 
Ex parte First National Bank of Princeton, 175 Fed. 769, 99 C. C. 
A. 345, and he has not donc so. For aught that appears the brokers 
did hâve the stock, or control of it, at the end of the day. That is 
enough to avoid a conversion. In re Mcintyre, Ex parte Niven, 
174 Fed. 637, 98 C. C. A. 381. And by a similar reasoning it would 
be enough hère to amount to an exécution of the order. Whatever 
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happened afterwards to that stock, the claimant has only it, or its 
proceeds, to look to, and he has tried to follow neither. 

Therefore I conclude that he has not sustained the burden of proof , 
either of showing that his order was never executed, or of following 
his property. The pétition must be denied. 

This renders unnecessary any considération of the claim of Laura 
E. Jackson, as there is now enough for her claim. 



In re FISK & ROBINSON. 

Ex parte J. P. MORGAN & CO. 

(District Court, S. D. New York. Mardi 14, 1911.) 

1. Exchanges (§ 9*) — Constitution— Conststjction—Intbrbst of Membebs— 

LlABlLITY FOB DEBTS. 

New York Stock Exchange Constitution, art. 22, providing that the 
Interests of brokers, memhers of the exchange, in their seats, with the 
right to do business on the exchange, shall be subject in case of f allure 
to claims due other memhers of the exchange, includes any loan between 
memhers which is of a business character, though made pursuant to 
; dealings ofC the floor of the exchange for the Personal interest of the 
brokers participating, and is not limited to loans between brokers as such 
for the account of clients. 

[Ed. Note. — For other cases, see Exchanges, Cent. Dig. §§ 12, 13.; Dec. 
Dig. § 9.*] 

2. Bankbuptct (§ 364*)— Debts— Seccritt— Waivbe— FiLiNG Claim. 

The flllng of a claim against a bankrupt's estatè and the receipt o£ 
dividends thereon is a Waiver of the credltor's security, and this whether 
the claims to security arise In a bankruptcy court or out of it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 504; Dec. 
Dig. § 364.*] 

3. Bankbuptct (§ 336*) — Claims— Amendment—Sectjbitt. 

Where an original daim was flled against a bankrupt's estate within 
the time required, the référée, though after the expiration of a year from 
adjudication, may permit an amendment of the claim before the claimant 
has recelved a dlvidehd, so as to correct a waiver of security. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 523; Dec. 
Dig. §336.*] 

In the matfer of Fisk & Robinson, bankrupts. On pétition to re- 
view referee's order with référence to the claim of J. P. Morgan & 
Co. Order reversed, and claimant's pétition denied, conditionally. 

William C. Armstrong, for petitioners. 
Francis Lynde Stetson, for respondents. 

HAND, District Judge. The facts are fully set out in the déci- 
sion of the référée, and they are not in dispute. Two points only 
are raised : First, did the constitution of the New York Stock Ex- 
change cover the debt in question ? Second, did the fiUng of a claim in 
bankruptcy, without asserting the security, waive the petitioner's 
rights? 

•For other cases see sanje toplo & § nxjmbb» in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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I have no doubt that the constitution (article 22) covered this trans- 
action. The theory of the trustée is that only loans between brokers, 
qua brokers, fall within it, and, of course, he must concède that it is 
immaterial where the loan is made. Consistently, therefore, no debts 
for the purchase or sale of stocks made on the floor of the exchange 
can be covered, if the broker is acting for himself ; at least no such 
transactions are covered, if it is known that the broker is acting for 
himself. That is a most unreasonable assumption, because the con- 
tracts of members for themselves are wholly unsecured anyway ; they 
have not even the problematical, but possible, security of a customer 
behind them. It would only be a perverse distinction to secure the 
liabilities already secured, and not to secure those wholly unsecured. 
Now, it is matter of common knowledge that many stock transactions 
take place between brokers on their own account, and it would be an 
absurd construction of the article in question to say that when dealing 
on the floor of their exchange in respect of sales, known to be Per- 
sonal between them, the members did not suppose that the seller had 
the same security as though the purchase was made for a customer. 
It is safe to say that ail such floor transactions are regarded as upon 
an equality, and that the persons concerned would regard it as. quite 
fantastic to be told that they were secured only in respect of transac- 
tions for customers. No body of merchants and traders would for 
a moment entertain such a distinction, and in matters of commercial 
law the courts have usually been successful in proportion as they ac- 
cepted the common understanding of the commercial community as 
to the meaning of their contracts. But, if once it be conceded that any 
contracts undertaken individually are covered, the trustee's case dis- 
appears, for it dépends wholly upon the theory that ail but broker's 
contracts as such are outside the business of the Stock Exchange. If 
the rule be not universal, it does not exist at ail, and the words ought 
to have efïect in their natural meaning, which covers any loan of 
money. I have no doubt that it does cover any loan between members 
which is of a business character. It is not necessary to go further 
hère. 

The second question relates to the waiver of the lien by presenting 
a claim to the référée without asserting the lien. Thereafter the claim- 
ant filed an amended claim, without leave. It is quite true that to 
file a claim is to waive security (Ansonia Brass & Copper Co. v. Bab- 
bitt, 74 N. Y. 395), for one may not coUect dividends upon the whole 
debt and then take security upon a part. The rule is similar to that 
which confines a broker's customer to his élection between his claim 
and his stocks. Re Berry, 174 Fed. 409, 98 C. C. A. 360. Had the 
claimant actually received dividends, the question would be clear. 
Nor does it matter, I think, that the funds are separate, as the référée 
suggests; for the waiver opérâtes, whether the claim to the security 
arises in the bankruptcy court or out of it. Ansonia Brass & Copper 
Co. V. Babbitt, supra. It is enough that the claimant should have 
elected not to assert his security, and that élection would be signified 
by going ahead upon a claim for fuU dividends. 
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The çlaimant at the argument asked me to put myself in the place 
of the committee on admissions of the New York Stock Exchange, 
andconsider whether theywould hâve regarded the claim as a waiver. 
If the ruies of law require it, I suppose they would havè so regarded 
it ; if not, they would be acting illegally, and that I shall not assume. 
If, for example, the claimants had expressly waived their claim, of 
course, the committee would not hâve forced it on them. If they had 
taken a , f ull dividend, the committee could not honestly hâve given 
them. the money. As the matter stands, the amendment being as yet 
unauthorized, they are claiming full dividends. Whatever the com- 
mittee would in fact hâve done, the question is what they ought to 
do in such case, and that I am satisfied is to refuse to pay anything 
to the claimants while they continued to claim dividends on the whole 
claim. 

However, under ail the authorities, they may be allowed to amend, 
at least before receiving a dividend, and the amendment would hâve 
the effect of reinstating the security, as it fairly ought. Ansonia 
Brass & Copper Co. v. Babbitt, supra; In re Myers (l5. C.) 99 Fed. 
691; In re Wilder (D. C.) 101 Fed. 104; In re Falls City Shirt Mfg. 
Co. (D. C.) 98 Fed. 592, 594; In re Hubbard, Fed. Cas. No. 6,813. 
In the case at bar they did file an amended claim, which, had it been 
previously allowed, would hâve corrected the waiver, and made valid 
the security. It is not too late now to apply to the référée for an or- 
der nunc pro tune, authorizing the filing of that amendment as of the 
date when the amended claim was actually filed; for that may be 
more than a year after adjudication, if the original be in season, 
While in view of the referee's décision this may be regarded as a 
mère formality, still the trustée has not had his day in court upon 
the proposition of whether the claimants should be allowed to amend. 
In the case of an unperfected lien, Judge Brown once refused such an 
amendment (Re Wilder, supra), and until the référée, in whom the 
discrétion is lodged, exercises it, I cannot as matter of law say wheth- 
er the amendment is properly allowable or not. 

If the référée allows the amendment, I will dismiss this pétition of 
review and affirm this order. If, on the other hand, he dénies leave 
to file the amendment, this brder must be reversed, and the claiinants' 
pétition denied. No order will be entered heréin, till the décision 
upon that proceeding, provided the claimants act expeditiously. 



In re CORWIN MFG. CO. 
(District Court, ï). Massachusetts. March 18, 1910.) 

No. 15,211. 

Bankrui'Tcy (§ 76*) — Pétition— Rigiits or Petitioker. 

Where an involuntary bankruptcy pétition was flièd- against tlie al- 
légée! bankrupt by a tax collector, but failed to allège tliat at the date 
of tbe pétition the taxes had remained uupaid for three jnontlis after 
being committedto the collector, which, under the Massachusetts law, 

•Por othtr cases eee same toplc & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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was essential to entitle tlie collecter to malntain an action for tbe taxes, 
It dld not sbow that the collector had a provable clàim sufflcient to au- 
tliorize hipi to file the pétition.- 

[Ed. Note. — For other cases, see Baukruptcy, Dec. Dig. § 76.*] 

In the matter of bankruptcy proceedings against the Corwin Manu- 
facturing Company. On pétition for adjudication. Dismissed. 

The f ollowing is the report of Wm. Perry, Référée : 

It appears from the évidence that tlie A'aushn Jlachlne Company was a cor- 
poration formed under the laws of West A'n-ïinia, and that long before thèse 
proceedings it legally ehanged its nanie to the ("orwin Manufacturing Com- 
pany. The pétition against It should therefore he dismissed, and it is agreed 
by botb parties that this may be done, without costs to elther side. 

The pétition against the Corwin Manufaeturing Company is brought by 
Woods, as tax collector of the town of Peabody, is dated September 2, 1909, 
and was filed September 3, 1909. 

It allèges that the corporation owes him $4,171.07 for taxes assessed on the 
real esta te of said corporation by the assessors of the town for the years 1908 
and 1909, and $4,348.24 for taxes on its Personal property for the same years. 

The act of bankruptcy relied on in the pétition is the recording of a mort- 
gage of ail its Personal property to the Old Colony Trust Company, dated Au- 
gust 20, 1901, and recorded In the town clerk's office, Peabody, July 21, 1909, 
by which recording a préférence, it is alleged, was created in favor of the Old 
Colony Trust Company. 

The aileged bankrupt in its auswer dénies that it has had a place of busi- 
ness in thls district for the six months preeedlng the pétition, avers that prop- 
er service was not niade on it, dénies that it was engagea in any business 
withln six months that would render it subject to the act, dénies the author- 
Ity of Woods to bring this pétition, and lastly dénies that the petitioner or 
the town of Peabody was a créditer at the time on which the alleged act of 
bankruptcy was committed. 

The averment that proper service was not made upon it may be dismissed, 
for the reason that the corporation appeared and ansWered to the pétition, 
and this cured any defect in the service. 

Another of the answers raises a pure question of law, and that is: Has 
Wood légal power to bring this pétition? The petitioner relies on section 33, 
pt. 2, c. 490, of the Aets of 1909. This reads: "If a tax remains unpaid for 
three months after it has been committed to the collector, he may maintaln 
an action in his own name against the person assessed therefor in the same 
manner as for his own debt:" 

The Suprême Court of Massachusetts has uniformly held that this power 
given to the collector of taxes is strictly statutory, that thè law gives him no 
powers for the collection of taxes other than are given by statute, and that he 
must bring himself clearly within the statute, in order to malntain an action. 
Orapo V. Stetson, 8 Metc. (Mass.) 398 : Ricker v. Brooks, 155 Mass. 400, 29 N. 
E. 534 : Harrington v. Glidden. 179 Mass. 486 (see page 494), 61 N. E. 54, 94 
Am. St. Rep. 613. 

In Ricker v. Brooks the lack of an allégation that the taxes had remalned 
unpaid for three months after committal was held fatal. Ilere there is no 
sueh allégation. The pétition should therefore he dismissed, on the ground 
that the petitioner has not brought himself by his pleadings within the- 
statute. 

Before dlscussing the other défenses, the following findings of fact are 
niade: 

The Vaughn Machine Company, on August 20. 1901, mortgaged ail Its Per- 
sonal property to the Old Colony Trust Company to secure an issue of bonds. 
At this time it was solvent, but it was insolvent on July 21, 1909, the date 
this njortgage was recorded. 

The Vaughn Machine Company on April 8, 1903, made a supplementary 
mortgage of this Personal property to the Trust Ompany. This mortgage 
was duly recorded April 17, 1003. On thèse dates the Vaughn Machine Com- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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pany was solvent. The Personal property covered by thèse mortgages remains 
to-day substantially the same as when mortgaged. 

In 1905 the bankrupt's name was changea to the Corwln Manufacturing 
Company. In 1907 the Corwin Manufacturing Company leased its plant in 
Peabody to the Machines Sales Company, and thereafter did no manufactur- 
ing. TMs lèase was terminated by agreement on or about June 1, 1909, and 
the Old Oolony Trust Company placed an agent there to look after its inter- 
ests. 

For six months preceding the date of the pétition some $4,500 worth of the 
Personal property of the Corwln Company was sold. Some of this was i>art 
of its plant, some was materlal bought by the company to use in manufactur- 
ing, and not so used, and some was its manufactured product. I flnd that ail 
thèse sales were made for the purpose of closing up its affairs, and that pay- 
ment for about one-half of this amount was made directly to the Trust Com- 
pany. 

The alleged bankrupt had no other place of business. Its books, such as 
were necessary, were kept In Peabody. It Is therefore found that this juris- 
dictlon Is the proper one in which to bring bankruptcy proceedings, and that 
this pétition should not be dismissed, because the company had stopped man- 
ufacturing. It still was seliing, and therefore was engaged in a mercantile 
pursuit, altJiough this seliing was for the purpose of winding up. Its books 
were kept in Peabody, and its place of business, if anywhere, was in Peabody. 

In the latter part of July, 1909, the Trust Company foreclosed a real estate 
mortgage. It also foreclosed upon the property mortgaged to it in the first 
and second mortgages, by taking formai possession of the same for breach of 
the conditions therèof . As said above, thèse two mortgages covered the same 
property. The first, given in 1901, was not recorded until August, 1909. The 
second, given in 1903, was duly recorded, in accordanee with the laws of this 
commonwealth. 

If It Were not for this second mortgage, a nice question would be presented 
for détermination, as to whether or not the recording of thé first mortgage 
Was an act of bankruptcy; but, because of the second mortgage, there seems 
to be no need of discussing the law upon this point. 

Even if the contention of the petltioner is admitted, and the recording of 
such a; mortgage as this is an act of bankruptcy under ordtnary circumstances, 
yet this case is to be difCerentlated from the ordinary one. 

Hère the Trust Company had simultaneously foreclosed two mortgages on 
the same property, one of which was perfectly good agalnst ail the world. 
Because of this mortgage no créditer of the COrwin Company could resort to 
the property covered by it for payment of his claim. 

The fOBeelosure of and the recording of the mortgage in question neither 
added to the rlghts of the Trust Company nor detracted from the rights of 
the unseeured creditors of the Corwin Company. It was a mère nullity, and 
its foreclosure and recording had no efEect whatever. 

In other words, the foreclosure under and recording of this mortgage did 
not create a préférence In favor of the Trust Company over other creditors 
of the same class. 

It is therefore found that this pétition agalnst the Corwin Manufacturing 
Company, should be dismissed, for two reasons: (1) Because the petltioner 
has not by proper allégations shown that he bas a rlght to bring the pétition. 
(2) Because the recording alleged to be the act of bankruptcy did not operate 
to create a préférence in favor of the Old Colony Trust Company over other 
creditors of the same class. 

S. Howarçi O'Donnçll, for petitioning creditor. 
Warren, Garfield, Whiteside & Ivamson and Clément R. Lamson, 
for alleged bankrupt. 

DODGE, District Judge. This pétition was filed September 3, 
1909. It is brôught by one alleged creditor only, and allèges that 
the company's creditors are less than 12 in number. The petitioning 
creditor' is Patrick J. Woods, tax collecter of the town of Peabody, 
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Mass. The daim he states is for taxes assessed on the company's real 
and Personal property at Péabody for 1908 and 1909. The act of 
bankruptcy alleged is the recording of a mortgage in the office of the 
town clerk of Peabody on July 31, 1909. The mortgage referred to 
is a mortgage of ail the company's personal property to the Old Col- 
ony Trust Company, dated August 20, 1901. It is alleged that the 
recording of this mortgage amounted to a transfer of the property 
with intent to pref er the Old Colony Trust Company as a creditor. 

The answer of the company, among other things, dénies that the 
petitioner is a creditor capable of maintaining the pétition and dénies 
the commission of the alleged act of bankruptcy. 

Under a référence to ascertain and report the facts, the référée has 
found in favor of the company upon both the questions thus raised. 
There appears to hâve been no dispute as to the facts. The référée 
held that though the petitioner is tax collector, and though taxes are 
due from the bankrupt to the amount set forth, yet the petitioner is 
not shown to hâve been a creditor entitled to maintain an involuntary 
pétition, because there is no allégation that at the date of the pétition 
the taxes had remained unpaid for three months after being commit- 
ted to the collector. Without this, the collector has no provable claim 
against the bankrupt, because he cannot maintain an action. This is 
clear upon the Massachusetts statute and décisions which the référée 
has cited. There are no rights upon v^rhich he can rely in this case, 
except such as the Massachusetts statutes give him. 

The référée also held that, even if the collector could maintain the 
pétition, the facts show that the recording of the mortgage alleged 
was not a préférence, and not an act of bankruptcy. I think this con- 
clusion also right, for the reasons stated in the report. 

The pétition is to be dismissed. 



FOSTER V. COOS BAY GAS & ELECTEIO CO. et al. 

(Circuit Court, D. Oregon. February 13, 1911.) 

No. 3,667. 

1. Removal op CSatjses (I 61*) — Pétition— Peoof. 

Where an action in tort is brought in a state court by a résident plain- 
tiflf against a résident and a nonresident défendant who are concurrently 
or jointly liable, an allégation in a pétition for removal that the résident 
défendant was joiued solely to prevent a removal was insuflBcient without 
proof of the fact to sustain a removal of the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. § 61.*] 

2. REJtovAL OF Causes (§ 49*) — Joindeb of Défendants— Intent. 

Where an action in tort is brought in a state court by a résident plain- 
tiff against a résident and a nonresident défendant, plaintlff's motive in 
maklng the résident défendant n party is immaterial, In the absence of 
a showing of bad faith, unless it appears from the eomplaint that there 
Is no joint right of action against hlm and the nonresident défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 95- 
99 ; Dec. Dig. § 49.*] 

«For otber cases aee same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Eemoval of Causes (§ 49*) — Joikdeh of PAiiiiES— Separable Conteo- 

' VEESY. 

Where an action in tort Is brouglit in a state court by a résident plain- 
tlff agalnst a résident and a nouresident défendant, wlio are concurrently 
or jointly liable, but which niight liave been brought against auy one or 
more of tliem instead of ail, contalning no separable eontroversy, it is 
not removable to tlie Circuit Court of the United States l)y the nonresl- 
dents, and thls though the liability of petltionlug défendant is based 
solely on the doctrine of respondeat superior. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig, §§ 95- 
99 ; Dec. Dig. § 49.* 

Removal of causes: Separable eontroversy, see notes to Robbins v. 
BUenbogen, 18 C. C. A. 86; Meclje v. Valleytown Minerai Co., 35 0. C. A. 
155 ; Pollitz V. Wabash R. Co., 100 C. C. A. 4.] 

4. Removal of Causes (§ 61*) — .Ioint Cause of Action— Test of Remova- 

BUITY. 

Where plaintifC in good falth prosecutes his action ou a joint cause of 
action against a résident and a nonresident défendant, and the complaint 
Is the only pleading in the case, the test of removability is the action as 
stated In the complaint ; the question of joint liabiiity not being trlable 
In the removal proceediugs. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. § 61.*] 

Action by Thomas C. Foster against the Coos Bay Gas & Electric 
Company and another. On motion to remand. Granted. 

George Watkins, for plaintiff. 

John D. Goss, for défendant Coos Bay Gas & Electric Co. 

BEAN, District Judge. The pétition for removal does not charge 
that Harrington was made a défendant for the fraudulent purpose 
of depriving the fédéral court of jurisdiction, but "for the sole and 
single purpose of preventing the removal" to this court. No proof 
is offered by the petitioner in support of this averment, and it is there- 
fore insufficient of itself to justify a removal. Plymouth G. M. Co. 
V. Amador & S. C. Co., 118 U. S. 264, 6 Sup. Ct. 1034, 30 E. Ed. 232. 
The motive of the plaintiff in making Harrington a défendant is im- 
material, in the absence of a showing of bad faith, unless it appears 
from the complaint that there is no joint right of action against him 
and his codefendant. The complaint charges a joint tort against 
both défendants. It is alleged that the several négligent acts com- 
plained of were the joint acts of both parties. They could, there- 
fore, be sued either jointly or severally, and it is settled law that an 
action of tort brought in the state court by a résident plaintiff against 
a résident and a nonresident défendant Mrho are concurrently or joint- 
ly liable, but which might hâve been brought against any one or more 
of them, instead of against ail, contains no separable eontroversy au- 
thorizing its removal by the nonresidents to the Circuit Court of the 
United States, and this, notwithstanding the fact that the liability of 
the petitioning défendant is based solely upon the doctrine of respond- 
eat superior.' Alabama Great Southern Ry. v. Thompson, 200 U. S. 
206, 36 Sup. Ct. 161, 50 L. Ed. 441. And, where a plaintiff in good 
faith prosecutes his action upon a joint cause of action and the com- 

■*E*ôr other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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plaint is the only pleading in the case, the test of removability is the 
action as stated in the complaint. If it is joint in character and there 
is no showing of bad faith, the question of joint liabiHty is not to be 
tried in the removal proceeding, but the case must be held to be that 
which the plaintiff bas stated in setting forth bis cause of action. 
Southern Ry. v. Miller, 217 U. S. 209, 30 Sup. Ct. 450, 54 L. Ed. 732 ; 
Thomas v. Gt. Northern, 147 Fed. 83, 77 C. C. A. 255 ; Alabama Great 
Southern R. Co. v. Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. 
Ed. 441 ; 4 Am. & Eng. Ann. Cas. 1150, and note. 

It may be that the charge of a joint tort is colorable, and that it will 
ultimately be so held, but this does not change the alleged joint cause 
of action into a separable controversy for the purpose of removal. 
The case made by the plaintiff in bis complaint, in the absence of bad 
faith, is determinative of the right of removal, and not the subséquent 
proceedings which may be had in the case. Cin. & Texas Ry. v. Bohon, 
200 U. S. 221, 26 Sup. Ct. 166, 50 L. Ed. 448 ; C. & O. Ry. v. Dixon, 
179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121. 

As plaintiff has stated a joint liability and there is no showing of 
bad faith, it follows that the case was improperly removed to this court, 
and the motion to remand must be allowed. 



LEVIN V. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, 

(Circuit Court, N. D. lowa, W. D. Mareh 15, 1911.) 

No. 276, in Equity. 

1. Insuranoi; (§ 574*) — Abbitration— Damage to Buildino — INadeqtjacy oi 

AWAED. 

Mère inadequacy 'of the amount of an award for a fire loss under a 
policy, or a mistake of judgment on tlie part of the arbitrators in arrlv- 
ing at the sum to be allowed, is not snfflcient to authorlze a court to in- 
terfère wlth the award, unless the inadequacy Is so great as to indicate 
corruption or partisan bias on the part of the arbitrators. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1430-1434 ; 
Dec. Dig. § 574.*] 

2. Insurance (§ 570*) — Arbitrators— Qualifications. 

Where an arbitrator selected by an Insurance company to pass on an 
insurance loss had no interest in the result, was a contracter of large ex- 
périence, well acquainted with the cost of buildings and building mate- 
rial, and had acted for the assured in some cases and for the insurer in 
otïiers, and there was no évidence to impugn his honesty or întegrity, or 
to show that he acted from Improper motives in making the award, he 
was not disqualifled becanse he had been selected at différent times by 
différent insurance companies. and in some instances by the défendant, to 
act as arbitrator for them in slmilar cases. 

[Ed. Note.^-For other cases, see Insurance, Cent. Dig. § 1420 ; Dec. Dig. 
I 570.*] 

In Equity. Bill by Hyman Eevin against the Northwestern National 
Insurance Company of Milwaukee to set aside an award of arbitrators. 
Dismissed. 

See, also,T46 Fed. 76. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Henderson & Fribourg, for complainant. 
Guernsey, Parker & Miller, for défendant. 

REED, District Judge. This suit is to cancel and set aside an award 
of arbitrators fixing the amount of damage to complainant's building, 
insured by the défendant, upon the ground of the fraud of the défend- 
ant in procuring their appointment, the inadequacy of the award, and 
that the arbitrator selected by the défendant was not a disinterested 
person, but one employed by défendant and other insurance companies 
regularly for the purpose of acting as an arbitrator in cases like the 
présent. In the brief of counsel for complainant it is said : 

"The questions to be determlned are: (1) Is the award so grossly inadé- 
quate as to warrant Its belng set aside? and (2) was the arbitrator selected 
by the défendant such a disinterested arbitrator as required by the terms of 
the pollcy and the agreement of the parties?" 

There is no substantial évidence of any fraud or improper conduct 
upon the part of the défendant in procuring the appointment of the 
arbitrators, or misconduct upon their part in making the award, and 
this question is dismissed without further considération. 

The estimâtes of the amount of damage to complainant's building 
by the fire, as made by the witnesses called by him, varies ; the lowest 
exceeding by several hundred dollars the amount of the award. But 
mère inadequacy in the amount, or mistake of judgment upon the part 
of the arbitrators in arriving at the same, is not sufficient to warrant 
the court in interfering therewith, unless it be so gjreat as to indicate 
corruption or partisan feias on the part of the arbitrators. Burchell 
V. Marsh, 17 How. 350, 15 L. Ed. 96; Vincent v. German Insurance 
Go., 120 lowa, 272, 94 N. W. 458. . 

In Burchell v. Marsh, above. Justice Grier, speaking for the court, 
said: 

"Arbitrators are judges chosen by the parties to décide the matters sub- 
mitted to them, finally and without appeal. As a mode of settllng disputes, 
it should receive every encouragement from courts of equity. If the award 
Is within the submission, and contains the honest décision of the arbitrators, 
after a full and fair hearing of the parties, a court of equity will not set it 
aside for error, either in law or fact. A contrary course would be a sub- 
stitution of the judgment of thé chancellor in place of the judges chosen by 
the parties, and would make an award the commencement, not the end, of 
litigation. In order, says Ixtrd Thurlow (Knox v. Symmonds, 1 Ves. 369), 
'to Induce the court to Interfère, there must be something more than an error 
of judgment, such as corruption In the arbitrator, or gross mistake, either 
apparent on the face of the award, or to be made ont by the évidence ; but, 
in case of mistake, it must be made out to the satisfaction of the arbitrator. 
and that, if it had not happened, he should bave made a différent award.' 
Courts should be careful to avold a wrong use of the word 'mistake,' and, by 
making it synonymous wlth mère error of judgment, assume to themselves 
an arbltrary power over awards. The same resuit would follow If the 
court should treat the arbitrators as gullty of corrupt partiality, merely be- 
cause their award is not such an one as the. chancellor would hâve glven. We 
are ail too prone, perhaps, to Impute either weakness of intellect or corrupt 
motives to those who diflfer with us in opinion." 

The évidence falls far short of bringing this case within the rule 
so established. The only ground upon which it is claimed that the ar- 
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bitrator selected by the défendant was not disinterested is that he has 
been selected at différent times by différent insurance companies, and 
in some instances by this défendant, to act as arbitrator for the com- 
panies in cases similar to this. There is not the slightest évidence to 
impugn his honesty or integrity, or that he acted from improper mo- 
tives in making this award, or that he had any interest in the resuit. 
He is a contracter of large expérience, well acquainted with the cost of 
buildings and building material, and has acted for the assured in some 
cases as well as for the iilsurer in others. He résides in Omaha, Neb., 
and the complainant in Sioux City, lowa, and the building damaged 
was located in Sioux City. The complainant arbitrator also résides in 
Sioux City, and is an acquaintance of the complainant. It was hardly 
to be expected that défendant would sélect a neighbor of the complain- 
ant ; and the f act that it selected one from a neighboring city, who had 
previously acted upon several occasions in a like or similar capacity 
for other insurance companies, or for the défendant and also for the 
assured in other cases, does not disqualify him. On the contrary, it 
speaks for his competency to act in such capacity. Michels v. Insur- 
ance Co., 139 Mich. 417, 89 N. W. 56 ; Robertson v. Lion Insurance 
Co. (C. C.) 73 Fed. 928. 

The complainant has the burden of sustaining the allégations of his 
bill. In this he has wholly failed, and it must be dismissed, at his costs. 
It is ordered accordingly. 



In re SMITH et al. 

(District Court, E. D. New York. March 22, 1911.) 

Banketjptcy (§ 136*) — Concealment of Assets— Contempt. 

Where a bankrupt concealed and recklessly dlsposed of partnership 
assets immediately preceding baukruptcy, under circumstances indleating 
an Intention to interfère with tlie riglits of creditors, and by varions 
transactions practically gave away tlie flrm's property or allowed it to be 
transferred after lie knew that the creditors were entitled to hâve it 
kept intact, and when ordered to account for the property which he had 
disposed of failed to appear, and did not make a f rank explanation of 
his transactions, he was punishable as for contempt. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

In the matter of the bankruptcy proceedings against Edward H. 
Smith and Smith M. Durland, trading as E. H. Smith & Co. On ref- 
eree's report in proceedings to punish the respondent Smith for con- 
tempt. Sustained. 

Clarence McMillàn, for trustée. 
Dana Wallace, for bankrupts. 

CHATFIEIvD, District Judge. It has been held that the bankrupt 
Durland, while responsible financially for the transactions of the firm of 
which he was a member, was not shown to hâve been knowingly a par 
ty to thé concealment of assets or disregard of the court's orders. On 
the other hand, the bankrupt Smith was shown by the testimony to 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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have knowingly disposed of or concealed property after the pétition 
in bankruptcy was filed, and after he had knowledge of that filing. 
Further than this, he was shown to have squandered or recklessly dis- 
posed, of partnership assets immediately preceding bankruptcy, under 
such çircumstances that his conduct indicated an intention to inter- 
fère with his creditors' rights, and hence that he had transferred prop- 
erty with intent to hinder, delay, and def raud creditors. He was or- 
dered to account for tire property which he had disposed of, and as- 
to which his explanations had been so unsatisfactory that fraud niust 
have existed, if he knçw what he was doing and was to be held ac- 
countable for his actions. 

Upon the référence to a spécial master, to allow him to explain thèse 
various transactions, he being nominally in contempt of the court's 
order ordering him to turn over or account for thèse properties, he 
bas shown principally a course of dissipation, including a robbery 
and several hours' incarcération in a poHce station, in a state of total 
unconsciousness from drink, thus seeking to substantiate his story 
that he did not know what he had done with cash received and property 
on hand up to the time of this dissipation. The newspaper clippinç 
used to prove his story shows, however, that the police took into their- 
possession some $170 in cash, and a gold watch and chaîn, found upon 
the person of the alleged thief . As the amount originally supposed to 
have been lost was but $200, the story of this theft does not satis- 
factorily explain what became of the money, or why it did not get back 
into the hands of Smith after its deposit in the police court. The spé- 
cial master bas reported that Smith bas failed to appear, bas not tes- 
tified satisfactorily, and is plainly in -contempt of the court. 

A finding of contempt of this sort throws no light upon the ability 
of Smith to have complied with the order directing him to turn over 
property. The circumstances of the entire case show how a man of 
intemperate habits might have plunged his business into financial dif- 
ficulties and retained no property which could be used for the payment. 
of its debts, and yet have thrown that property away or disposed of it 
to his friends, under circumstances which did not indicate that he was 
intending to évade his creditors' claims, or the process of the court, if 
an attempt was made to seize the property. A frank explanation of 
thèse transactions would make it impossible to punish such a man for 
contempt, because of his inability to reobtain the squandered property 
to turn it over under the order of the court. 

If Smith had shown, as apparently his partner, Durland, did show, 
an inclination to admit his responsibilities and to give convincing 
statements of what he had done, he might easily satisfy the court that 
his failure to comply with the order of the court was because of ina- 
bility to do so. But the various transactions in which he practically 
gave away the firm's property, or allowed it to be transferred, after 
he knew that the creditors were entitled to have it kept intact^ and his 
continued indifférence, as shown by the certificate of the référée, make 
it necessary to find that the charge o£ contempt should stand, and that 
he should be brought before the court for such punishment as may be 
inflicted. 
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In re TARBOX. 

(District Court, D. Massachusetts. March 14, 1910.) 
No. 14,474. 

BaNKEUPTCT (§ 288*) MORTGAGES— roSSESSION OF MORTGAGEE— RtCIITS— De- 

TERMIKATION. 

Where a niort^agee of Personal property prevlously lielonging to tlie 
bankrupt had taken possession thereof, an allégation, in a pétition by a 
trustée to compel lier to surrenUer possession, tliat she had no more tlwn 
a merely eoiorable interest in tbe pvoperty, and that the trustée iu-ended 
to attack tbe mortgage on the ground that it was given in fraud of cred- 
itors, did not conter jurisdiction on tbe référée in bankruptcy to order a 
surrender of the property In sunnuary proceedings. 

[Ed. Note.— For other cases, aee Bankruptcy, Dec. Dig. § 288.*] 

In the matter of banktuptcy proceedings against James E. Tarbox. 
On pétition to review an order of a référée dismissing the tru.stee's 
pétition for an order requiring Lizzie M. Piper to turn over certain 
Personal property. Order affirmed. 

Charles W. Lovett, trustée, pro se. 
Ralph W. Reeve, for Lizzie M. Piper. 

DODGE, District Judge. The trustee's pétition, filed June 7, 1909, 
sets f orth f acts which he had previously set f orth in a report filed April 
15, 1909. He allèges thèse facts to hâve been disclosed by the bank- 
rupt's examination. 

It appears from the facts thus set forth that the property which 
the trustée seeks to recover was not in the bankrupt's possession on 
January 16, 1909, which is the date of the bankruptcy. The pétition 
allèges that Lizzie M. Piper had taken it into her possession January 
9, 1909, under a mortgage covering it which the bankrupt had given 
her in December, 1907. That the indebtedness secured was not over- 
due, or that according to the terms of the mortgage she had no right to 
foreclose and take possession, as she did, is nowhere alleged. 

The trustée allèges that she "has no more than a merely colorable 
interest in the property" ; but his pétition shows no other reason for 
describing her claim as "merely colorable" than is to be found in 
allégations that the mortgage given to her in 1907 was a fraudulent 
conveyance as to the bankrupt's creditors, or in allégations that, after 
the bankruptcy, the bankrupt and Mrs. Piper "so contrived" that she 
"was able to obtain a colorable interest" by foreclosing and taking 
possession under her mortgage on June 9, 1908. 

The référée has jurisdiction under a summary pétition to inquire 
and décide whether or not the claim under which property is held 
adversely to the trustée is merely colorable. But, unless hè can find it 
merely colorable, he has no jurisdiction to proceed further. Re Hay- 
den, 172 Fed. 633. He cannot hear and détermine its merits under a 
summary pétition, if there is a real controversy as to the merits. 
Plainly the trustée cannot enlarge the referee's jurisdiction merely by 

»For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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alleging that the daim under which the property is held has no merits 
or is fraudulent, or by calling it "merely colorable," when no other 
reasons appèar for so describing it than its alleged want of merit or 
fraudulent character. 

In this case the référée was informed by the pétition that the prop- 
erty had never been in the trustee's possession, that Mrs. Piper claimed 
it under a mortgage, and that the trustée intend ed to attack the mort- 
gage on the ground that it was given in fraud of creditors and was, 
therefore, invalid as against him. I think the référée was right in 
holding that a mortgagee making such a claim could not be summarily 
ordered to surrender the property in her possession. 

"The law is now settled that the interest of a third party in prop- 
erty claimed to belong to the bankrupt estate, which, at the time of 
the institution of the proceedings in bankruptcy, is in the possession 
of such third person, claiming an interest therein, can only be deter- 
mined by an original suit brought for that purpose." Mound Mines 
Co. V. Hawthorne, 173 Fed. 883, 885, 97 C. C. A. 394, 397. To say 
that the trustée was bound to inquire whether the mortgagee's title 
was merely colorable, or not, would in this case be to say that he was 
bound to try the question whether the mortgage was fraudulent, or 
not, and to disregard the rule above stated. 

If it be said that Mrs. Piper might bave waived ail objections to 
the referee's jurisdictipn, had she been summoned, it is doubtful 
whether consent can give jurisdiction in summary proceedings. 
Woodman, Trustées in Bankruptcy, § 376, and cases cited. And a 
brief on her behalf against the jurisdiction has been filed at this 
hearing. 

The referee's order of dismissal is approved and affirmed. 



In re TALBOT & POGGI. 
(Bistrict Court, S. D. New York. Mareh IG, 1011.) 

1. Sales (§ 296*)— Stoppage in Transitu — Goods in Général Obdeb— Ter- 

MiNATioN or Transportation. 

Where goods shipped to the bankrupts had been removed f rom the 
vessel by the custonis authorities and remaiiied in their custody, freight 
and duty unpaid. without any entry havlng been made of them, the 
transportation was not complète, and the sellers were entitled to exercise 
their right of stoppage in transitu by notice served on the collector of 
customs. 

[Ed. Note. — For other cases, see Sales. Cent. Dig. §§ SJi-SiT ; Dec, Dlg. 
§ 296.*] 

2. Saxes (§ 296*) — Stoppage in Transitu — Goons i.x General Order — Ter- 

MiNATioN op Transportation. 

Where goods shipped to bankrupts had beeu unloaded from a vessel 
and had been entered In the custom house through the bankrupts' broker, 
and remained in bonded warehouses in New York, freight paid but 
duties unpaid, the transitus was termiiiated, and the goods were not sub- 
ject to stoppage in transitu by notice served on the collector of customs. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 837-847; Dec. 
Dig. § 296.*] 

•For other cases see saine topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceedmgs of Talbot & Poggi. Péti- 
tions against the bankrupts' trustée by Emil Grossmann, Moritz Esche, 
and Paul Reinhardt for the stoppage in transitu of goods shipped to the 
bankrupt. Granted in part. 

This is a pétition in a bankruptcy proceeding on behalf of the sellers of 
certain chattels against the trustée to stop them in transitu. The goods had 
been consigned to the bankrupts, and, before the notice was served, they had 
reached the Port of New York, and the bankrupts had recelved the bllls of 
ladlng for them. The goods are of two classes: First, those whlch the bank- 
rupts had entered through their factor, and which still remain in bonded 
warehouses in the Port of New ïork, the freight being paid and the duties 
remainlng unpaid. The second class of goods are in what is called "gênerai 
orders" ; that is, they hâve been removed from the vessel by the customs 
authorities and remain in their custody, freight and duty stlU unpaid, no en- 
try having been made of them. The sellers in each case hâve served a notice 
of stoppage in transitu upon the coUector. 

Charles Trosk, for petitioner. 
Frederick L. Guggenheimer, for trustée. 

HAND, District Judge (after stating the facts as above). So far as 
concerns the goods in gênerai order the pétition must succeed. This 
foUows from Lord Kenyon's décision in Northey v. Field, 3 Esp. 613. 
A similar ruling is reported as being made by Lord EUenborough in 
Nix V. Olive, reported in Abbott's Shipping, p. 377. In thèse cases the 
custody of the carrier is regarded as continued by the customs offi- 
ciais, who take the goods from the carrier and keep them till the buyer 
pays duties and freight. This case was followed likewise in Burnham 
V. Winsor, 4 Fed. Cas. 784, and in Mottram v. Heyer, 5 Denio (N. Y.) 
639. Justice Barrett, on page 258 of Fraschieris v. Henriques, 6 Abb. 
Prac. (N. S.) 351, says that the contention was freely conceded at the 
bar. 

As to the other goods, the transit was over, and the trustée must suc- 
ceed. I do not mean that mère entry without unlading is in itself 
enough, because such a contention is answered by Harris v. Pratt, 17 
N. Y. 349, in which goods had been entered while the property was 
still on board the vessel, and in which it was held that the transit was 
not over. That this was the theory appears from the words of Judge 
Denio on page 263 of 17 N. Y. On the other hand, in Mottram v. 
Heyer, supra, Chancellor Walworth, on page 032 of 5 Denio (N. Y.) 
distinctly says obiter that, if the goods hâve once been landed, the 
freight paid, and entry made, the custody of the ofHcials is for the 
benefit of the buyer and the transit is at an end. The language is too 
long to quote, but the f ollovving words are significant : 

"A.nd in such a case (entry uuder a vvarehousins System) I liave no doubt 
that the right ot stoppage lu transitu sliould be cousidered as at au end the 
moment the goods are thus deposlted, after a perfect entry for that purpose 
bas been made." 

He based his actual décision upon the rule of Northey v. Fields, 
supra, holding (page 360) that : 

"The facts lu évidence would hâve justlfled the jury to flud that the goods 
were not deposlted in the public store, under any warehousing provisions oi 
the revenue law, but had been taken there by the customs house offîcers be- 
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cause the. consignées bad neglected to pay the duties aiul obtain a permit to 
land the goods." 

This is also the explan^tiôri given of the case by Justice Barrett in 
Fraschieris v. Henriquès, supra, pages 359, 260, bf 6 Abb. Prac. (N. S.)» 
which is itself directly in point upon the facts àt bar. 

Cartwright v. Wilmerding, 34 N. Y. 521, although' à case under the 
factor's act, is also significant, because the question there arose as to 
whether the consignée had got possession of the goods, which is the 
determining question in stoppage in transitu. The facts were that the 
factors had entered the goods for wareliousing, had' paid the freight, 
and deposited thern in the bonded warehouse, but had not paid the 
duties. It was held that the custody for duties by the government did 
not destroy the buyer's possession. Chancellor's Walworth's dictum 
in Mottram v. Heyer, supra, is quoted at length apparently as though 
it had been part of the décision, and Justice Gould rehes on it as an 
authority. 

I can find no contradiction anywhere in the authorities, and I beheve 
it to be well-settled law that goods which hâve been unladed and re- 
main, freight paid, in bonded warehouse after entry, ,are in the pos- 
session of the buyer, and that the transit is at an end. The question 
always is, in the words of Judge Denio in Harris v. Pratt, supra, page 
252 of 17 N. Y., whether "the goods remain in the possession of per- 
sons concerned in their transportation." The collector holding entered 
goods for duties only is not such a person. The case is analogous to 
this : Suppose that the carrier had deposited them in a warehouse 
which had run up charges against them. As soon as the consignée 
paid the freight, and the warehouseman had attorned to him, the 
transitus would be over, for the warehouseman's charges were for 
safe-keeping and did not concern the transportation of the goods. The 
custody of the collector under the warehousing System is even less a 
charge for transportation, and entry under the statute gives the full 
control which would resuit f rom attornment. The question ail turns 
on whether the collector's possession is a mère continuance of the 
carrier's, or is solely for the duties, leaving the consignée otherwise 
full jus disponendi. When the freight has been paid and the goods 
entered, it is the latter. 

Let an order pass în accordance herewith. 



In re OSTROM et al. 

(District Court, D. Minnesota, Sixtli Division. Maroli 10, 1911.) 

Bankbupi'cy (§ 314*) — CiAiMs— VkRiDICT fob Tobt—Allowance. 

A verdict allowing damages for Personal Injuries, when no judgment îs 
entered thereon before intervention of banliruptcy proceedings, is not a 
"flxed llability" allowable in banliruptcy proceedings, under Bankruptcy 
Act July 1, 1898, c. 541, § 63, 30 Stat. 562 (TJ. S. Comp. St. 1901, p. 3447), 
providing for the allowaiice of a fixed lial)ility evidenced by a judgment 
or an Instrument in writing absolutely owing at the tinie of the filing of 
the pétition against the bankrupt whether then payable or not. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

•For otber cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceedings of A. B. Ostrom and C. 
L. Swanson, individuals and copartners as Ostrom & Swanson. On 
pétition to review an order of a référée disallowing the claim of 
Charles Loring. Affirmed. 

A. E. Boyesen, for trustée. 
Charles Loring, pro se. 

WILLARD, District Judge. This is a review of an order of the 
référée disallowing the claim of Charles Loring for $3,219. 

The claim was based upon the f ollowing f acts : John Peek brought 
suit against the bankrupts to recover damages for personal injuries. 
The table of dates relating to that suit is as follows; 

June 20, 1908, verdict for $2,000. 

December 19, 1908, order for judgment in favor of défendants not- 
withstânding the verdict. 

April 30, 1909, this order reversed by the Suprême Court, and the 
verdict reinstated. 

May 8, 19(t9, leave given to défendants to move for a new trial. 

June 20, 1909, pétition in bankruptcy filed against the défendants. 

August 13, 1909. motion of défendants for new trial denied. 

October 15, 1909, judgment entered in favor of Peek for $2,219. 

November 3, 1909, défendants adjudicated bankrupts. 

The judgment was afterwards assigned by Peek to Loring. 

If this claim can be allowed at ail, it must be under subdivision 1 
of section 63 of the bankrupt act, which is as follows : 

"A flxed liability, as evidenced by a judgrnent or an instrument in writ- 
Ing, absolutely o-R-ing at the time of the filing of the pétition against him, 
whether tlien payable or not." Act July 1, 1898, c. 541, 30 Stat. 562 (U. S. 
Comp. St. 1901, p. 3447). 

It is admitted that the claim for personal injuries as it existed be- 
fore the verdict was not provable or allowable; but it is said that, 
when the verdict was rendered, the liabiHty became fîxed, and it then 
became provable and allowable. 

In the case of Black v. McClelland, Fed. Cas. No. 1,462, it ap- 
peared that a verdict was rendered against McClelland in favor of 
Black on January 12, 1875. for damages for injuries donc by Mc- 
Clelland to Black in punching out his e3'e with an umbrella. Mc- 
Clelland was adjudicated a bankrupt on March 20, 1875; a judgment 
was entered upon the verdict above mentioned on May 6, 1875 ; and 
on August 11, 1875, Black made application to the judge of the United 
States District Court for permission to hâve process issued on the 
judgment rendered in the state court, on the ground that the verdict 
was not a debt provable in bankruptcy, and consequently the proceed- 
ing in bankruptcy would not discharge it. This application was granted 
by the District Court. The défendant appealed to the Circuit Court, 
where the order was affirmed. 

McKennan, Circuit Judge, said in his opinion : 

"The question, then, upon which the resuit of the présent proceeding dé- 
pends, is whether the amount of the verdict is a provable debt against the 
bankrupt. In England this was long a subject of contention.'' 
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After examining the English cases, hé says that the law is now set- 
tled in England to the efïect that such a verdict is not a provable debt. 
Speakiftg of the American bankrupt act, he says : 

"Now, a clalm which has not obtalned the condition of a flxed llabillty 
cannot be charaeterized as a debt due and payable, either presently or at 
a future day, and such is the Immature character of a mère verdict before 
judgment. It Is subject to the eontrol and discrétion of the court, and may 
be superseded altogether by arrestlng judgment upon It or by the allowance 
of a new trial. No action could be malntained upon it It does not bear 
interest, and no determlnate character is impressed upon it until the court 
has pronounced its judgment that the plalntlffi do recover from the défendant 
the amount of it." 

The act of 1867, under which this proceeding arose (Rev. St. § 
5067), did not contain thè words "fixed liabiHty" which appear in 
the présent act. The décision of the Suprême Court of Minnesota 
in Kent v. Chapel, 67 Minn. 420, 70 N. W. 2, to the effect that after 
a verdict there is no further uncertainty about the claim, and the dé- 
cision in the case of Clay v. Railroad Company, 104 Minn. 1, 115 
N. W. 949, to the efïect that a verdict becomes property and passes 
to the représentative the same as though it had been reduced to a 
judgment, are not controlling upon the national courts, because this 
is not a case where those courts are bound to follow the décisions of 
the state court. 

Even if it can be said, in accordance with those décisions, that a 
verdict created a fixed liability, yet it is not a fixed liabiHty evidenced 
by a judgment or instrument in writing, conditions which must by 
the présent act, be complied with before even a fixed liability can be- 
come a provable debt. 

The order of the référée is affirmed. 



In re SHINN. 
(District Court, D. New Jersey. March 22, 1911.) 

1. Bankeuptcy (I 217*) — Attaohmbnt Pbocbbdings— Sale— Injunction. 

Where, after judgment In attachment in the state court, and more than 
four months after the issue of such attachment, the debtor flled a péti- 
tion in bankruptcy, the trustée could only obtain an injunctlon restraln- 
Ing a sale of the attached property by proof that he had the légal tltle 
to the property, or that he had commenced a plenary suit to recover the 
same. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

2. Bankeuptcy (§ 178*) — Assignment fob Ceeditohs— Validity. 

Where, more than four months before bankruptcy, a debtor conveyed 
hls property to a trustée for the beneflf of hls creditors, to be disposed 
of In such manner as the creditors should elect, such conveyance was not 
Invalld under the denouncement of Bankruptcy Act July 1, 1898, c. 541, 
§§ 67e, 67f, 30 Stat. 564, 565 (U. S. Comp. St. 1901, pp. 3449, 3450), but, 
80 far as the debtor waâ concerned, the conveyance was irrévocable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 178.*] 

3. BANKEtrpTCY (§ 217*) — Conveyance by Debtob— Kights of Teustee. 

Where, more than four months before bankruptcy, the debtor conveyed 
hls property to a trustée for the benefit of creditors, the trustée by 

*For other cases eee same topic & § numbeb lu Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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Bankruptcy Act July 1, 1898, c. 541, §§ TOa, 70e, 30 Stat. 565, 566 (U. S. 
Comp. St. 1901, pp. 3451, 3452), and by vlrtue of hls assignment, did not 
become vested wlth the légal title to the property, but since the convey- 
ance reserved no control over, or Interest in, the property for the beneflt 
of the debtor, both he and hls trustée only aequired an équitable interest, 
vlz., the right to any surplus after the payment of debts, and henee the 
trustée, in the absence of a plenary suit by him to set aside the convey- 
ance as representlng nôncousenting creditors, could not restrain a sale 
of the property under an attaehment sued ont in the state court. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

In the matter of bankruptcy proceedings of Clifton C. Shinn. On 
rule to show cause why a sale of property seized in attachment pro- 
ceedings against the bankrupt should not be enjoined. Rule dis- 
charged. 

S. C. Hinkle, for petitioner. 

George A. Bourgeois, for attaching créditer. 

RELLSTAB, District Judge. The Petitioner, Elwin A. Mumford, 
is the trustée appointed in the bankruptcy proceedings instituted by 
Clifton C. Shinn in the District Court of the United States for the 
Middle District of Pennsylvania. 

Shinn in 1906 was a résident and freeholder of this state. On the 
83d day of June, 1906, he conveyed his property for the benefit of 
his creditors, to Isaac Bacharach, trustée. The deed conveying his 
real estate, at the close of the description, contains the following 
clause : 

"In trust, nevertheless, to the sald party of the second part to sell, con- 
vey or otherwise dispose of the same in such manner as the creditors of the 
said party of the first part, Clifton C. Shinn, may elect." 

On the 6th day of March, 1907, Shinn having in the meantime re- 
moved to the state of Pennsylvania, an attachment issued against him 
out of the Atlantic coùnty circuit court of this state, at the instance of 
Charles Roesch & Sons Company, under which the properties that 
had been so conveyed were levied upon. On the SOth day of July, 
1907, final judgment in such attachment proceedings was entered in 
favor of said company. On the 38th day of September, 1907, Shinn 
filed his pétition to be adjudged a bankrupt in the United States Court 
for the Middle District of Pennsylvania. On November 25, 1910, 
an order for the sale of such lands was entered in such atta;chment 
proceedings. It is this sale which the petitioner seeks to permanently 
enjoin. 

The proceeding instituted in this court is ancillary to the bank- 
ruptcy proceedings begun in the Middle district of Pennsylvania. 
It does not seek to recover such property, but merely to restrain the 
attaching creditor from selling it under such attachment. A neces- 
sary requisite to obtain such injunction is that the petitioner should 
hâve the légal title to the attached property, or that he should hâve 
commenced a plenary suit for its recovery. The pétition allèges that 
by and since such conveyance the title is in said Bacharach. It does 

•For otber cases see same topic & § numbes in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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not allège, nor do. the proofs show, that a suit has been instituted to 
recover such property. ■ > ^ . .^^ 

Under the New Jersey âct entitled "An ■ act for the relief of cred- 
itors against absent or abscônding debtprs" (Rev. 1901, f'.L'. 158), 
the writ at the time of its issue becomes and remains a lien upon the 
real estate of the défendant. The petitioner insists that the convey- 
ance was valid, citing Reed v. Mcintyre, 98 U. S. 507, 25 L. Ed. 171. 
The attaching creditor insists that it was invalid as in fraud of cred- 
itors. It will be noted that the conveyance was made and the attach- 
ment issued more than four months before the institution of bank- 
ruptcy proceedings. They are therefore not null and void within the 
denouncement of the bankrùptcy act. Act July 1, 1898,' c. 541, §§ 67e, 
67f, 30 Stat. 564, 565 (U. S. Comp. St. 1901, pp. 3449, 3450). So 
far as Shinn is concerned, the conveyance to Bacharach is irrévocable. 

The petitioner concèdes this, but contends that, inasmuch as the 
bankruptcy act vests the title of the bankrupt's property in the trustée 
as of the date when he is adjudged a bankrupt (Id. § 70a), the title to 
such property, by reason of such conveyance to Bacharach (it being 
for the benefit of ail the creditors) and the opération of the b?nk- 
ruptcy act, is in the trustée frora the time of the adjudication; but 
this, so far as the légal title is concerned, is an error. The convey- 
ance being for a spécifie purpose, the benefit of creditors, reserving 
no control over or interest in the property for the benefit of the gran- 
tor, and he being dispossessed thereof, the only possible interest that 
could remain in or inure to him would be the surplus after the pay- 
ment of debts. This at most is purely équitable; and, as the légal 
title passed more than four months prior to the institution of bank- 
ruptcy proceedings, only. this équitable title passed to the trustée at 
the adjudication. Goddard v. Weaver, 10 Fed. Cas. 513, Fed. Cas. 
No. 5,495 ; Yeatman v. Savings Institution, 95 U. S. 764, 34 h. Ed. 
589; Reed v. Mcintyre, supra; In re Burka (D. C.) 104 Fed. 326. 
Of course, the trustée is not limited in the taking of the title of prop- 
erty to that which is transmitted through the bankrupt at the time of 
adjudication. , By section 70e of the bankruptcy act: 

"The trustée may avold any transfer by the bankrupt of hls property, 
whlch any créditer of such bankrupt might hâve avoided." 

By this section the trustée becomes subrogated to the rights of 
creditors, and, as such conveyance was not binding on a nonassentiag 
creditor, the trustée could avoid it; but such avoidance is not accom- 
plished by asserting that the conveyance is valid and seeking to re- 
strain a sale by an attaching creditor who insists it is invalid. To 
avoid such conveyance a suit plenary in character must be instituted. 
This the petitioner has not done; and until he has he cannot set in 
motion the ancillary powers of this court. 

The prayer for injunction, therefore, is denied, and the pétition dis- 
missed. 
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In re ANSON MERCANTILE CO. 

(District Court, N. D. Texas, at Abllene. February, 1911.) 

No. 226, In Bankruptcy. 

Bankbuptct (§ 120*) — Tbustees — Appointment — Qualifications. 

A person appolnted trustée was a stockholder in and employé of a 
corporation, which was a large creditor of the bankrupt. ïliis creditor 
openly sollcited otbor creditors to send their claims to it to be used in 
appointlng the trustée, offering to handle the claims free of charge, and 
voted ail such claims in favor of tbe person appolnted. The creditor 
also held security for a part of its debt against the bankrupt's estate, and 
It was claimed that it wonld become the trustee's duty to Institute pro- 
ceedings to set aside alleged unlawful préférences to such creditor. Held, 
that the person appolnted was dlsqualified, and that his appointment 
would be set aside. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 120.*] 

In the matter of bankruptcy proceedings against the Anson Mer- 
cantile Company. Victor H. Anderson was appointed trustée over the 
objection of the Walker Smith Grocery Company, and the appoint- 
ment was certified to the court for review. Appointment vacated, 
with directions to proceed to renew appointment. 

Harry Tom King, for Walker Smith Grocery Co. 

Dallas Scarborough, for trustée. 

MEEK, District Judge. At the first meeting of the creditors of 
Anson Mercantile Company, bankrupt, Victor H. Anderson was ap- 
pointed trustée of the bankruptcy estate. Walker Smith Grocery Com- 
pany, one of the creditors having a provable claim against the estate, 
objected to the approval of the appointment of Victor H. Anderson 
as trustée, on the grounds hereinafter set forth. The référée in bank- 
ruptcy approved the appointment of this person as trustée over the 
objections of this creditor, whereupon it seeks a review of the action 
of the référée in this regard. 

It is revealed by the record, and uncontroverted, that Victor H. 
Anderson, the person appointed trustée, was a stockholder in the H. 
O. Wooten Grocer Company at the time of his sélection, and that 
H. O. Wooten Grocer Company is a heavy creditor of the estate, 
that said Grocer Company openly solicited other creditors of the bank- 
rupt to send to it their claims to be used in appointing a trustée for 
the bankrupt estate; that it offered to handle claims sent it by other 
creditors free of charge to them; that said Grocer Company voted 
for the appointment of this person as trustée, and voted the claims of 
five other creditors for his appointment; that said Grocer Company 
now holds securities for a part of its debt against the bankruptcy es- 
tate, and held the same at the time of the appointment of this person 
as trustée; further, that this person is not only a stockholder in the 
H. O. Wooten Grocer Company, but is and was an adjuster, actively 
in the employ of said Grocer Company. It is also alleged by the 
Walker Smith Grocery Company that said Grocer Company held 
préférence^ at the time of the appointment of this person. 

•For other cases see same topic & § numbeb in Deo & Am. Dig». 1907 to date, & Rep'r Indexes 
185 F.— 63 
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No question is raised hère as to the competency of Andersen, the 
person appointed by the creditors to be trustée of the bankruptcy es- 
tate. The question is: Should the référée or judge, in view of his 
admitted interest in and employment by one of the creditors of the es- 
tate, approve the appointment? This dépends upon the character qf 
the duties he assumes and may be called upon to perform under the 
provisions of the bankruptcy act. When we consider that the law 
places upon him the duty of bringing actions for and avoiding 
unlawful préférences, and that the law places upon him the duty of 
representing the interests of the estate and creditors in gênerai in valu- 
ing securities held by creditors, we may, without the récital of other or 
further duties, gravely question the providence or propriety of ap- 
pointing one having such an interest and employment as trustée of 
the estate. When it is revealed, as hère, that the person appointed 
receives his appointment in part at least as a resuit of the active ef- 
forts of his corporate employer, in which he is a shareholder, and 
that his employer is a créditer, a creditor holding security for a part of 
its debt, and when it is further revealed that his employer is charged 
with having received préférences, in my opinion we may not only 
gravely question, but must négative, the providence and propriety of 
such an appointment. 

Exercising the discrétion vested in him by No. 13 of the General 
Orders in Bankruptcy, I am of the opinion the référée should hâve 
disapproved the appointment of Anderson as trustée of the bankruptcy 
estate. It should not be permitted to stand. An order will be enter- 
ed vacating such appointment and approval thereof, with directions 
to proceed according to the provisions of the law to the appointment 
of another compétent person for trustée. 

The costs of this certificate will be taxed against the estate. 



In re STOKES. 
(District Court, R. D. Georgia, B. D. December 30, 1910.) 

1. Bankruptcy (§ 440*) — Référée' s Order— Keview. 

A review of a referee's order, requirlng a bankrupt to pay over money 
alleged to hâve been withheld from his trustée, may be properly restricted 
to the referee's report, the évidence to which he refers therein, and to 
such évidence as the petitioner may include in his exceptions to the ref- 
eree's flnding. 

[Ed. Note. — For other cases, see Banlcruptcy, Dec. Dig. § 446.'*] 

2. Bakkruptcy (§ 130*) — CoNCEALBn AssETS — FiNDiNGS — Evidence. 

ISvidence Ucld to justify a referee's lindiiig that a bankrupt had with- 
held and çoncealed a part of the proceeds of real property sold prier to 
the fïling of his pétition, and requiring payment thereof to the trustée. , 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 136. "■] 

In the matter of bankruptcy proceedings of M. A. Stokes. On pé- 
tition to review a referee's order requiring a bankrupt to pay ovei 
certain funds to a trustée. Order affirmed. 

•For other cases see same topio & § mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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D. H. Clark, for bankrupt. 
George W. Owens, for trustée. 

SPEER, District Judge. This is a pétition on behalf of the trustée 
for the bankrupt, praying the référée to obHge the bankrupt to pay 
over the sum of $3,470, which it is alleged that the latter received from 
the sale of certain real estate. This was a few days before he filed 
his voluntary pétition in bankruptcy. After a hearing, the référée 
granted an order that the bankrupt pay to the trustée $1,700.58. In 
default of such payment, the trustée was directed to institute proceed- 
ings against the bankrupt in accordance with the provisions of sec- 
tion 39 of the act (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. 
St. 1901, p. 3433]). 

From this order the bankrupt bas presented a pétition for review, 
on the gênerai grounds that the order is contrary to law and to the 
principles of justice and equity, is contrary to the évidence, and de- 
cidedly and strongly against the weight of évidence. He further ex- 
cepts to certain findings of fact. 

The référée made the following findings : 

"M. A. Stokes, the bankrupt, prior to his adjudication, had been doing the 
business of a ribbon and notion marchant in Savannah, Ga. On July 25, 
1908, he filed a voluntary pétition in bankruptcy, and was on the sanie day 
regularly adjudicated a bankrupt. Five days before this, to wit, on July 20, 
1908, his nephew, Henry W. Jenkins, doing a livery stable business in Sa- 
vannah, Ga., had filed his voluntary pétition In bankruptcy. About a week 
before this, to wit, on July 14. 1908, at a Urne when the circuuistances would 
indieate that he had bankruptcy in contemplation, Stokes went to Varnville, 
S. C, where he owned two pièces of real estate, one pièce a town lot, with 
improvements thereon, and the other a farm adjacent, containiug 2'.)J acres, 
and disposed of the same to one W. O. Thompson, a résident of Varnville, 
for $2,000. Four days later, on July 18, lOQS, he returned to Varnville, and 
sold to Thompson for $1,470 a third pièce of real estate, which was situated 
in Savannah, Ga. Subséquent to tlie sale of this real estate, as stated above, 
he went into bankruptcy on July 25. 1908. ^yhen the stock of goods at the 
store in Savannah was sold, uuder order of tlie bankruptcy court, on August 
26, 1908, Thompson, who bought the real estate, came to Savannah and bid 
in the stock of goods for $2,700. It developed that he came to Savannah in 
response to telegrams from Stokes, one dated August 22, 1908, as foUows: 
"Yes ; want you to furnish money to buy stock." The other telegram, dated 
, August 25, 1908, was as foUows: "Come to Savannah on to-day's train." 

The creditors, suspecting that the previous real estate sales were merely 
colorable and a part of a coUuslve scheme. had Thompson and Stokes ex- 
amined under oath on August 27 and 28, 1908. Both testified positlvely that 
Thompson paid down cash to Stokes at the time of the exécution of the 
deeds, to wit, on July 14 and 18, 1908. 

It is thus established that the bankrupt, M. A. Stokes, received in cash 
$2.000 eleven days before the adjudication, and $1,470 one week before his 
adjudication ; total, $3,470. No part of this money is accounted for in the 
schedule filed by him. 

Of the 17 items, showing payments to certain parties, and the amounts 
thereof, set out in his answer, no contest was made by the trustée ou the 
hearing, except as to the item of $450 elainied to hâve been paid to his wife, 
Mrs. F. A. Stokes, $500 claimed to hâve been paid to his nephew, Henry W. 
Jenkins, and $998 claimed to hâve been paid to his sister, Mrs. 0. V. Tuten ; 
also the sum of $202.58 claimed to hâve been paid to the Citizens' & Southern 
Bank on checks given by Stokes. 
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We wlll flrst take up the item of $998 alleged by Stokes to bave been paid 
hls sister, Mrs. C. V. Tuten. At the hearing on the rule, In support of the 
statement In his answer that he had pald this large amount to his sister, he 
produced a promissory note, which Is as follows: 
"$998.00. Savannah, Ga., March 17, 1908. 

"July 17th, after date. I promise to pay to the order of Mrs. C. V. Tuten 
nine hundred and ninety-eight dollars, at 14 Broughton Street, East. 

"M. A. Stokea. 

Indorsed on back: "Paid July 17, 1908. Mrs. O. V. Tuten." 

In regard to thls note it wlll be notlced that, having been prevlously twiee 
exanained under oatli, and partlcularly interrogated as to the disposition of 
this fund, Stokes faiied to remember or disclose this disbursement. When 
confronted by the serlous formai demand of the trustée in this proceeding, 
he descended for the flrst time from vague statements of payment to his 
commercial neigbbora "and others" to this particular. While he was yet 
testifying to the time, place, and circumstances under which this alleged 
promissory note was given and paid, and before opportunity to compare 
notes, the ereditors had his sister, Mrs. O. V. Tuten, subpœnaed and brought 
into court. Agreelng as to the main fact of the note, its payment, her ac- 
count of the détails as to the time, place, and circumstances of the loan, and 
the exécution of the note, were so discordant with his statement as to utterly 
discrédit both. After careful considération of the demeauor of the wltnesses 
while belng examined, their intimate relationship, their variation in testl- 
uiony with regard to a sum of money which was large enough to impress 
the time, place, and circumstances of the loan upon the mind of the bor- 
rower and lender, thé référée flnds that thls note was flctitious, and that no 
such monoy was loaned by the sister to the brother, and no such note was 
ever executed as claimed by the respondent, Stokes. The whole scheme was 
an afterthought, an attempt to make a showing in response to the formai de- 
mand of the trustée. 

Was this money ever paid over as claimed in the answer by Stokes to Mrs. 
Tuten, bis sister? We hâve his testimony that he sent it to her by his 
nephew, H. W. .Tenkins, and her testimony that she received it from Henry 
Jenkins, at Furman, S. C. It is signiflcant that, on the hearing on this rule, 
H. W. Jenkins was not called in to testify. It is equally signiflcant that, 
when Henry Jenkins was examiijed under oath in this case on August 28, 
1908, and speciflcally interrogated as to what Stokes had done with this 
money derlved from the sale of the real estate, he said "that he did not 
know to whom Stokes paid this money ; that he did not know anythlng about 
Stokes' private affairs." 

The référée, therefore, feels warranted in finding that the bankrupt, Stokes, 
still has this money in his possession, custody, or control, and that he should 
be required to produce the same. 

For the reason that Henry Jenkins testifled that he knew nothing of what 
disposition Stokes made of the money derived from the sale of the realty, and 
that Stokes cannot give time, place, or circumstances, or produce any re- 
ceipts for the payments alleged by hlm to hâve been made to Jenkins, his 
nephew, who hlmself went into bankruptcy five days ahead of Stokes, to wit, 
on July 20, 1908 — the real estate money having been received by Stokes, $2,- 
000 on July 14th, and $1,470 on July 18th— the référée flnds that the $500 
alleged to hâve been paid by Stokes to Henry W. Jenkins was not paid, and 
that the same is stlll In the possession, custody, or control of the bankrupt, 
Stokes, and that he is wTongfully withholdlng the same from his ereditors. 

With regard to the $202.58, alleged to hâve been deposlted by Stokes in the 
Citizens' & Southern Bank between July 15th and July 25th, the statement 
of the bank is in évidence. On the 15th of July there was deposlted $47.18 ; 
on the 16th, $72.50; on the 17th. $5.90; on the 18th, $10; on the 20th, $5; 
on the 23d, $9 ; and on the 25th, $5. The account closes, leaving a balance of 
30 cents. From the fact that thèse deposits run in small amounts, it is prob- 
able that they were derived from daily sales from the store on Broughton 
Street, which was conducted up to the 25th. It is improbable that they 
formed any part of the $2,000 received by Stokes on the 14th, or of the $1,- 
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470 recelved by him on the ISth, at Varnville, S. C. He bas made no account 
to the trustée of the disposition of the amounts received from the daily sales 
In hls store. His accounts with ail the banks witb which he did business 
were put in évidence. None of them show the deposit of thèse two large 
sums. Having admittedly corne into his possession only a few days before 
bankruptcy, the burden is on him to show the disposition of them. The réf- 
érée finds from the évidence that the .$202.58, of small deposits above men- 
tioned, fornied no part of the two large sums received from the sale of this 
real estate, and that that amount is also still in his possession, custody, or 
control, aud tbat he is wrongfully withuoldiiîg it from his creditors." 

After careful considération, I see no reason which would justify 
a différence with the référée. The inquiry by this court might well 
hâve been restricted, under the well-known rule, to the report of the 
référée, and the évidence to which he refers therein, and to such évi- 
dence as the petitioner for review has set forth in his exceptions to 
the referee's finding. I hâve, however, additionally considérée! a great 
volume of évidence taken before the référée on the two liearings had 
antécédent to that which resulted in the order now under considéra- 
tion. I hâve also considered copies of the statements from each of the 
banks with whom the bankrupt had been doing business. The entire 
record fully justifies the findings of the référée, which are afïirmed, 
and the pétition for review is denied. 

Let an order be taken accordingly. 



SALMINEN V. BOSS. 

(Circuit Court, D. Massachusetts. April 4, 1911.) 

No. 742. 

1. HiGHWAYs (§ 176*) — Coi-LisioN— Négligence. 

Plaintiff's uncontradicted évidence that, whlle driving in a farm wagon 
on the right-hand side of a wide road, she was overtaken by an automo- 
bile, which struck the hind wheel of her wagon, established actionable 
négligence. 

[Ed. Note. — For other cases, see Highways, Cent. Dlg. § 465; Dec. 
Dig. § 176.*] 

2. Evidence (§§ 222, 265*) — Admissions Against Interest— Admission of Li- 

ABILITY. 

In an action for Injuries to plalntiff In a collision with an automobile 
alleged to belong to défendant, an attorney testified that after tUe acci- 
dent he called on défendant and asked him if he could tell about the ac- 
cident, and tliat défendant in reply stated that he was liable for the acci- 
dent, that it was bis automobile, that be was not trying to dodge respon- 
sibility, and thnt tbe machine was comparatively a new one, and bis son 
and a num named C. took it ont to run it and flnd out some defeet that 
was in the maclïine. Hcld, tliat defondnnt's statement was not conclu- 
sive on tbe question of the source of bis Ivuowledge. and since neither the 
court nor the jury was bound to infer that the admission was based pure- 
ly on honrsay. rather thnn on defendaut's own knowledge. the admission 
was compétent on the question of defendant's responsibility, and suffi- 
cient to support a verdict in that respect. 

[Ed. Note.— I"or other cases, see Evidence, Cent. Dig. §§ 768-800, 803- 
808, 1029-1050 ; Dec. Dig. §§ 222, 265.*] 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. EviDENCB (§ 314*) — Hearsat— Statemekts to Phtsician Through Inteb- 

PRETEB. 

Where, In an action for Injuries, plaintlfï's condition and tlie historj 
of tlie case were proved as matters of fact by her testimony, évidence of 
a physician who examined plaintilï ttirougli a conipanion wtio acted a& 
an interpréter for tlie physician, in so far as subjective symptoms and 
the history of the case was concerned, was admissible as showing tlie 
basis for the physician's dlagnosls, though not to prove plaiutllï's condi- 
tion as a fact. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 1172 ; Dec. Dlg, 
§ 311.*] 

At Law. Action by Susanna Salminen against James Ross. Ver- 
dict for plaintiff, and défendant moves for a new trial. Denied. 

William A. Pew, Jr., for plaintiff. 

Baker & Baker and Thibodeau & EUsworth, for défendant. 

BROWN, District Judge. The évidence was sufficient to show 
that the plaintiff received injuries through being thrown ont of a farm 
wagon, which she was driving, by the négligence of persons who were 
operating an automobile belonging to the défendant. The défendant 
was not in the automobile. 

The principal testimony relating to the defendant's responsibility 
for the accident was his own admission to an attorney at law. The 
attorney states that after the accident he called upon the défendant 
and asked him if he could tell about the accident to plaintiff. The 
witness testified concerning the statement by the défendant as f ollows : 

"He said: 'I am liable for the accident. It was my automobile, and I am 
not trylng to dodge the responsibility.' He said that his automobile was a 
new or comparatlvely new one, and bis son and a man named Connor took it 
out to run it and flnd ont sonie defect that was in the automobile." 

The jury were instructed that they might also consider the defend- 
ant's further statement that Mr. Connor was instructing the son of 
the défendant. 

Objection was made by defendant's counsel to receiving in évidence 
the admission against interest made by plaintiff, on the ground that 
admissions against interest based on hearsay évidence are incompétent. 

So far as the statement of Mr. Ross bore upon the question of nég- 
ligent management of the machine it was of no practical conséquence. 
[1] The plaintiff 's testimony, uncontradicted, that while driving on 
the right-hand side of a wide road she was overtaken by an automo- 
bile, which struck the hind wheel of her wagon, established a clear 
case of négligence. [2| The only substantial question was as to the 
sufficiency of proof to show that the machine was on the defendant's 
business, so as to make him responsible. 

The jviry were duly cautioned that the defendant's admission of 
liability should be received with great caution, since such a statement 
might be based upon an erroneous view of the law. It was left with 
the jury to détermine whether the statement of the défendant that he 
was liable, together with the statement that his son and a man named 
Connor took it out to run it and find out some defect that was in the 
autcmobile, and that Mr. Connor was instructing the son, satisfied 

♦For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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them that the plaintiff had proved that tlie machine was on the défend- 
ants business. 

It is not necessary to détermine whether, as a matter of law, an ad- 
mission which is based solely npon knowledge acquired froni others is 
admissible. The statement of the défendant is not conclusive upon the 
question of the source of his knowledge. It may hâve been based up- 
on his own knowledge, or upon instructions given by him that the 
machine should be run for the discovery of the defect, or that it should 
be used for the purpose of teaching his son how to operate it. Al- 
though in court, the défendant was not placed upon the stand, and 
did not deny that he had made admissions in the language given by 
the witness. Under thèse circumstances, neither the court nor the 
jury was bound to draw the inference that the admission was based 
purely upon hearsay, rather than upon the defendant's own knowledge. 

The admission of liability, together with the reasons given there- 
for, was, I think, compétent testimony upon the question of defend- 
ant's responsibility, and sufScient to support the verdict in this respect. 

[3] Another objection was made to the testimony of a physician 
who examined the plaintiff through a companion who acted as an in- 
terpréter for the physician. This was objected to as mère hearsay. 
So far as the testimony of the doctor included subjective symptoms 
and a history of the case communicated to him through an interpréter, 
it must be observed that this was merely testimony given by the doc- 
tor as the reason for his conclusion. The testimony was not admitted 
to prove the truth of the statement, but only to form the basis for an 
expert opinion. The plaintiff proved, otherwise than through the doc- 
tor, both the history of the case and her subjective symptoms. The 
value of the doctor's testimony depended upon the conformity of the 
basis of his opinion with the facts proved in the case, otherwise than 
by the statement made to him through an interpréter. There is hère 
no violation of the rule against hearsay. Whether the statements 
were derived directly from the patient or indirectly through an in- 
terpréter, they were insufficient to show the plaintiff's condition as a 
matter of fact, and were not admitted for that purpose. The plain- 
tifif's condition and the history of the case were proved as matter of 
fact by her testimony given on the stand. 

Pétition for new trial denied. 



HOWARD DUSTLESS DUSTER CO. v. CARLETON. 

(Circuit Court, D. Connectlcut. Mardi 0, 1911.) 

^•o. 1,342. 

1. Trade-Marks and Trade-Nawes (§ 67*) — Unfaie Compétition. 

Where complainant by luaking and selllug his dustless duster in the 
same distiuctlve nianner for a iiumber of years had, at great expense, 
buiit up a valuable trade tliereln, his rights were entitied to protection 
against défendant, his prior sales manager, who, after leaving eoniplaln- 
aut's employ, started to make and sell siiuilar dusters. 

[Ed. Note. — For other cases, see Trade-MarliS and Trade-Names, Cent. 
Dig. § 78 ; Dec. Dig. § 67.*] 

•For other cases see aame topio & | ntjmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Trade-Maeks and Teade-Names (§ 97*) — Uniawful Compétition— In- 

jonction. 

In a suit to restrain ualawful compétition, complainaut, before any 
showlng of actual damages, was not entitled to an injunction restrainlng 
défendant froin puttlng out a package and circular similar to complain- 
ants. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. §§ 110, 111 ; Dec. Dig. § 97.*] 

3. Tbade-Maeks and Trade-Names (§ 97*) — Unlawful Compétition— Colob 

OF Article— iNJtTNCTioN. 

Where complalnant, a ploneer in the business, manufactured and sold 
a certain alleged dustless dust eloth, and for a long period of tline bad 
dyed such clotbs black to give tbem a distinctive appearance, and by ad- 
vçrtislng had built up a valuable trade, complalnant was entitled to an 
Injunction restrainlng défendant from manufacturlng and puttlng out In 
compétition wlth complalnant's eloth anotlier similar cloth dyed black. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §1 110, 111 ; Dec. Dig. § 97.* 

Unfair compétition In use of trade-mark, see note to Scheuer v. Muller, 
20 0. C. A. 165 ; Lare V. Harper & Bros., 30 O. C. A. 376.] 

In Equity. Suit by the Howard Dustless Duster Company against 
h. Clinton Carleton. On demurrer to bill. Overruled. 
Order revoked and stipulation set aside (187Fed. 472). 
Oliver Mitcliell, for plaintiff. 
Joseph P. Tuttle, for défendant. 

PI/ATT, District Judge. Under the long-established rule the de- 
murrer admits ail the facts set forth in the bill. It does not, of 
course, admit any conclusions of law drawn from those facts. It is 
also the rule that the facts must be accepted by the défendant as 
bearing against him with the utmost force, but this latter thought is 
unimportant, because I deem it my duty to treat the facts fairly and 
décide whether in the light of such facts equity ought to interpose, 
and, if so, to what extent. 

Some of the pertinent facts thus reached are: The plaintiff in 1905 
was the pioneer in making and marketing an article known as a "dust- 
less duster." It is made from white cheese cloth under a secret pro- 
cess, which gives the cloth dust retaining characteristics. From its 
introduction to the public until this suit was brought the plaintiff has 
employed the same methods in making and marketing the article, the 
important parts thereof being hereinbelow set forth. It went out of 
its way, and to extra expense, to dye the cheese cloth black, for the 
sole purpose of giving it a distinctive appearance. It puts this black 
dust cloth in a distinctive package, inclosing therewith a distinctive 
circular. It has spent much money in advertising its distinctive dust- 
cloth, package, and circular, and has sold about 2,000,000 of its dust 
cloths under this method. Such extensive sale has taught the public 
that the distinctive black color of the cloth, and the distinctive cir- 
cular and color scheme of the inclosing package, point to the plaintiff 
as the manufacturer of such dust cloths, which public récognition is 
an asset of value belonging to the plaintiff. 

The défendant has been sales agent for the plaintiff in Connecticut, 
and in that way became familiar with plaintiff's business, cuotomers, 

'For ottier cases ses same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Inde^ea 
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and methods. Since severing his connection with the plaintiiif, he 
has begun to make dusters which are used for the same purposes as 
those first introduced upon the market by the plaintiff. He makes 
them of white cheese cloth, and takes the trouble to dye the cloth 
black. No other competitors of the plaintiff dye their cloth black. 
He puts the dust cloths in packages which are of substantially the 
same size and coloring as those used by the plaintiff. He places in 
the packages with the dust cloths a circular which in style, appear- 
ance, and reading matter is suggestively similar to that used by the 
plaintiff. He places on his package, in an ink soniewhat less red, hav- 
ing a perhaps slightly brownish tinge, the words, "Standard," "25 
Cents," "Sanitary," "Antiseptic," in places upon the package not so 
very far from the places always used by the plaintiff. He carefully 
avoids the use of the plaintiff's trade-mark which is the conspicuous 
feature of the plaintiff's package, and gives his own address, L. C. 
Carleton, 26 Linsley Avenue, Meriden, Conn., a plain and conspicu- 
ous position on his package. He calls his article, in brownish red 
letters, a "Dust-Absorbing Dust Cloth." The plaintiff's trade-mark 
is an elongated red diamond, containing in white letters the words, 
"Dustless-Duster." The above seem to be the important facts. 

It is obvions that the plaintiff by making and selling its dustless 
duster in one and the same distinctive manner for a number of years 
has at great expense built up a valuable trade therein which is en- 
titled to protection. If the défendant has donc anything in the mak- 
ing and selling of his dust cloth, which, if continued, will necessarily 
lead to confusion in and invasion of that trade, he should be told to 
stop doing so at once. He was formerly in confidential relations with 
the plaintiff, and for that reason cannot expect any relaxation of the 
severest principles of that equity which must govern the court in its 
décision. He may hâve his pound of flesh, but he must satisfy the 
court that in taking it he has not eut an iota beyond the line. I do 
not think that at this stage of his enterprise, before any showing of 
actual damage is made, I ought to stop the use of his package or cir- 
cular. It might be wiser for him to recast his circular and the use of 
objectionable words on the package, but upon that subject I shall re- 
frain from giving definite advice. 

As to the other prayer for relief relating to the dyeing of his dust 
cloth black, I am of the opinion that he ought to stop that. At the 
argument it will be remembered that I asked why he made it black, 
and his counsel replied that it was probably because the purchasers 
preferred it black. If this is so, the plaintiff was fortunate in select- 
ing at the start the black color as one which pointed directly to him 
as maker. It is certain that the article performs no better ■ service 
when dyed black. In its use as a dust collector the black color might 
be a disadvantage from a practical standpoint. The black color is 
in no sensé necessary, and its use must, in my opinion, lead to confu- 
sion, uncertainty, and loss of trade which by right belongs to the plain- 
tiff. The first prayer for relief ought to be granted. 

This mémorandum has been prepared because it was understood at 
the argument that the défendant was willing to accept whatever views 
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tlie court might hâve in the matter and would gladly conform his busi- 
ness thereto. 

The court will delay positive action in this matter until it shall be 
further advised by counsel as to the resuit of this opinion. 

March 15, 1911. 
Counsel for both parties desiring this opinion to be treated as a final 
disposition of the case, a decree may be entered granting the relief 
asked for in the fîrst clause. 



WORRELL V. WHITNEY et al. 

(District Court, E. D, Pennsylvania. March 10, 1911.) 

No. 3. 

JCDGMENT (§ 570*) — DiSMISSAL ON MBEITS— ReS JUDICATA. 

Where a former suit in equity was dlsmissed because of complainant's 
fallure to establisli an essential élément of bis cause of action, the dis- 
missal was on the merits, and the decree, in the absence of quallfying 
words, was res judicata, precluding the maintenance of a subséquent suit 
on the same cause of action. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1028-1045; 
Dec. Dig. § 570.*] 

In Equity. Suit by Hibberd B. Worrell, as trustée in bankruptcy, 
etc., against Daniel Whitney and others. On plea of res judicata. 
Sustained. 

George W. Harkins, Jr., for complainant. 
Henry P. Brown, for défendants. 

J. B. McPHERSON, District Judge. This is precisely the same 
controversy between the same parties that was litigated in a previous 
action. Worrell v. Whitney et al. (D. C.) 179 Fed. 1014. The decree 
then entered is now attacked collaterally in a second suit, and the ques- 
tion of its efïect is raised by the plea. In Wilson v. Smith, 126 Fed. 
916, 61 C. C A. 446, the Court of Appeals for the Third Circuit states 
the rule that governs the dispute : 

"A decree dimissing a bill in equity, which is absolute in its terms, unless 
made upon some ground which does not go to the merits, is a final détermina- 
tion of the controversy, and constitutes a bar to any further litigation of 
the same subject between the same parties. Durant v, Essex Co., 7 Wall. 107, 
19 L. Ed. 154 ; Case v. Beauregard, 101 U. S. OSS, 25 L. Ed. 1004. And in 
the absence of words of qualitication acconipuuylug the decree, such as 
'without préjudice.' aiid othei- terms indicating a right or privilège to take 
further ijroceedings ou the subject, the decree of dismissal is presumed to be 
rendered ou the merits." 

A référence to the opinion and decree in the former action will show 
that this presumption is in accordance with the fact, and that the case 
has once been actually heard and determined on the merits. In that 
proceeding the plaintiff was bound to show that the bankrupt firm was 
insolvent when the alleged preferential transfer was made. Upon 
that issue he offered some testimony, but did not offer enough. He 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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proved that the firm as an entity was insolvent ; but he f ailed to prove 
that the individual members were also insolvent, and for that reason 
alone the court decided against him. The décision was not based upon 
any defect in the pleadings, or upon lack of jurisdiction, or upon the 
existence of an adéquate remedy at law, or upon any other ground 
that might be described as technical, but was solely upon one branch 
of the merits of the case. In other words it was essential to the plain- 
tiff's success that he should prove the complète insolvency of the bank- 
rupt firm. He proved it partially, but not completely, and for this lack 
of proof the bill was dismissed. In my opinion this was final upon 
that point, and the former decree is therefore a bar to the présent ac- 
tion. Roney v. Westlake, 216 Pa. 374, 65 Atl. 807, 116 Am. St. Rep. 
772 ; Corry v. Chair Co., 18 Pa. Super. Ct. 281 ; Nesbit v. Riverside 
District, 144 U. S. 618, 12 Sup. Ct. 746, 36 h- Ed. 562 ; Dowell v. Ap- 
plegate, 152 U. S. 343, 14 Sup. Ct. 611, 38 L. Ed. 463 ; Southern Pac. 
R. R. V. U. S., 168 U. S. 48, 18 Sup. Ct. 18, 42 h- Ed. 355 ; Harrison 
v. Paper Co., 140 Fed. 400, 72 C. C. A. 405, 3 L- R. A. (N. S.) 954 ; 
24 Am. & Eng. Ency. 717, 718, note 6 ; Id. 781, § 5, note 3 ; 23 Cyc. 
1291, IV. 

The plea in bar is therefore good, and upon that plea the défend- 
ants are entitled to a decree dismissing the bill. 



UNITED BOOKING OFFICES OF AMERICA v. GAYNOR, Mayor, et al. 

(Circuit Court, S. D. New York. April 10, 1911.) 
In.jiixction (§ 137') — Pheliminabt Injunction — Right to Warr- Aitidavit 

— STATUTES — OONSTITUTIONALITY. 

Wliere complainant's only right to an injunction restraining public of- 
flcers from enforcing Laws N. Y. 1910, c. 700, §§ 180, 18.3, 185, regulating 
theatrical employment agencies, depended on a détermination that such 
sections were in violation of the fourteenth amendinent of the fédéral 
Constitution, and it did not appear that complainant's business would 
sustain substantial and irréparable loss by their complying with the stat- 
ute until its validity eould be determined on final hearing, a temporary 
injunction restraining such olïicers from enforcing the statute pendente 
lite would not be granted on afhdavits. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. i 137.'*] 

In Equity. Suit by the United Booking Offices of America against 
William J. Gaynor, as Mayor of the City of New York, and Herman 
Robinson, as Commissioner of Licenses. On application for prelim- 
inary injunction restraining défendants from revoking complainant's 
license to do business as a theatrical employment agency, and from 
proceeding to do so under Laws N. Y. 1910, c. 700, and f rom^ taking 
any action or proceeding thereunder against complainant for violation 
of such law, pending final hearing and détermination of the suit. Ap- 
plication denied. 

Maurice Goodman (Plenry W. Taft, of counsel), for complainant. 

Archibald R. Watson, for défendants. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. It is not understood that there is any 
suggestion that défendants contemplate revoking complainant's li- 
cense, or taking any action against it, except in the event of its failure 
to comply with the provisions of the statute referred to. The sole 
question is whether such provisions, so far as they require complainant 
to do or to refrain from doing certain things, are or are not in con- 
travention oî the fourteenth amendment of the Constitution of the 
United States and of article 1, §§ 1, 6, of the Constitution of the state 
of New York. 

The complainant is a corporation organized under the laws of the 
state of Maine, and with the assent of the state has been engaged in 
business in the city of New York as a theatrical employment agency 
since February 11, 1907. On May 12, 1910, it took a license for one 
year under the provisions of the statute regulating the business of 
employment agents. Chapter 25, Laws of 1909 (Consol. Laws 1909, 
c. 20). Subsequently, on June 25, 1910, this statute was amended in 
several parti culars by chapter 700 of the Laws of 1910. It is in réf- 
érence to sections 180, 183, and 185 of the amended act that complain- 
ant seeks relief. 

The business in which complainant is engaged consists in bringing 
the managers or owners of vaudeville theaters in contact with the 
actors, actresses, and managers of vaudeville acts, and in procuring a 
contract to be entered into between such persons. It represents about 
100 theaters located in the Eastern part of the United States and in 
Canada, and procures each week, except during the summer months, 
engagements for about 500 actors and actresses and owners of vaude- 
ville acts. 

The three sections above referred to (180, 183, and 185) undertake 
to regulate, with a minuteness rarely found in législative enactment, 
the détails of what certainly seems to be a private business. Défend- 
ants undertake to sustain them against the constitutional objections on 
the theory that they are within a legitimate exercise of the police 
power of the state. There are many instances where the constitu- 
tionality of a statute can be determined by a mère reading of the act 
and of the particular provision of the Constitution to which the ob- 
jector appeals. But one needs only to read a few of the récent de- 
liverances of courts of last resort, national or state, to discover that it 
is unsafe for any one to undertake to détermine whether any statute, 
however extraordinary as a matter of first impression its provisions 
mayappear, is or is not within the reserved police power of the state 
which has enacted it, without a compreliensive présentation of ail the 
conditions in view of which it has passed. Such a comprehensive 
présentation can rarely be secured on thèse preliminary motions based 
on afhdavits. Unless it appears very clearly that some grave, sub- 
stantial, and irréparable damage will be sustained by complainant 
in the intérim, it is wiser not to undertake to interfère until the situ- 
ation is fully illuminated by the record of a trial. 

The court is not persuaded that the complainant's business will 
sustain such substantial and irréparable loss by complying with the 
terms of the statute until its validity can be determined at final hear- 
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ing. When the various employers, actors, and vaudeville shows find 
that they cannot obtain the services of complainant, or of any other 
agency in this state, except upon furnishing the information which 
section 180 not unreasonably requires, they will probably be willing 
to do so. There may be some temporary shrinkage in the complain- 
ant's business, but its extent is problematical. 
The motion for preliminary injunction is denied. 



In re KINGSLEY. 
' (Circuit Court, S. D. New York. April 5, 1911.) 
Dépositions (§ 71*) — Witnesses— Kefïsai, to Testift— Authomtt to Com- 

PEL. 

Where, in suits pending In a Circuit Court in Ohio, an order was made 
before issue joined authorizing défendants to taliie sucli évidence as could 
not be produced in open court in tlie form of dépositions, under wliicli 
défendants procured a subpœna for the appearance of a witness before a 
United States commissioner in the Southern district of New York, the 
Circuit Court in New York, on the refusai of the witness to testlfy, had 
no power, inhérent or statutory, to compel the witness to testlfy or Im- 
prlson him for contempt. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. § 132; Dec. 
Dig. § 71.*] 

In the matter of the application to punish James R. Kingsley for 
contempt for refusai to testif y. Denied. 

Kenneth B. Halstead, for the motion. 
Frank H. Platt, opposed. 

LACOMBE, Circuit Judge. Two equity suits are pending in the 
United States Circuit Court in Ohio. Issue has not been joined in 
either of them. Preliminary injunctions hâve been granted, and mo- 
tions made to dissolve the same. The court in Ohio has made an or- 
der that : 

"Défendants may take In the form of depasitlons such évidence as cannot 
be produced In open court." 

Défendants procured a subpœna for the appearance of a witness be- 
fore a United States commissioner sitting in this district, and, upon 
the witness refusing to answer questions, hâve made this application. 

It is conceded that no provision of the fédéral statutes and no rule 
promulgated by the Suprême Court expressly authorizes the summon- 
ing and examination of a witness under thèse circumstances. Reliance 
is had upon what défendants contend is the "inhérent power of a 
court" to issue a commission for the examination of any witnesses in 
any cause pending before it. The difHculty with that argument, how- 
ever, is that the "inhérent power" must be coterminous with the juris- 
diction of the court. The Circuit Court in this district, before which 
the cause is not pending, is asked to compel the attendance of perSons 
by subpœna, to constrain them to answer questions, and to imprrson 
them if th^ refuse. It certainly has no "inhérent power" in refer- 

•For other cases see same topic & S numeek in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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ence to a suit with which it has nothing to do. Its jurisdiction is 
purely statutory, and unless the fédéral statutes or the Suprême Court 
rules passed under authority of those statutes give it the power to in- 
terfère in this way with an individual, it cannot be held to possess 
such power. 

I concur fully with Judge Colt's opinion on déniai of a similar appli- 
cation in Boston last week. 

Motions denied. 



MEMORANDUM DECISIONS 



In re OHANDLER. McDONODGH COUNTY v. BROOKS. (Circuit Court 
of Appeals, Seventh Circuit. January 11, 1911.) No. 1,743. Appeal from the 
District Court of the United States for the Southern District of Illinois. See, 
also, 184 Fed. 887. William Jack, for bankrupt. George T. Page, for trustée. 

PEU OURIAM. Appeal dismlssed, pursuant to stipulation of counsel. 



THE COLERAINE. THE NELLIE TRACT. (Circuit Court of Appeals, 
Second Circuit.- March 18, 1911.) No. 216. Appeal from the District Court 
of the United States for the Eastern District of New York. Martin A. Ryan, 
for appellant. Wray & Callaghan (Stephen Callaghan and Nelson L. Keach, 
of counsel), for appellee. Before LACOMBE, WARD, and NOYES, Circuit 
Judges. 

PER CURIAM. Decree (179 Fed. 977) afflrmed, with Interest and costs. 



HOBBS V. HEAD & DOWST CO. In re HOBBS. In re NEW BNGLAND 
BREEDERS' CLUB. (Circuit Court of Appeals, First Circuit. March 1, 
1911.) Nos. 873, 896. In the matter of the New England Breeders' Club, 
bankrupt. Nathaniel W. Hobbs, trustée, appeals from an order denying hls 
pétition for disallowance of a mechanic's lien claim in favor of the Head & 
Dowst Company. On pétition for rehearing. Overruled. For former opinion, 
see 184 Fed. 409. Henry F. HoUis, for appellant. George H. Warren, Robert 
D. Manning, and Burnham, Brown, Jones & Warren, for appellee. Before 
COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. Thèse are the cases in whlch judgments for the 
Head & Dowst Company were entered on January 3, 1911. 184 Fed. 409. 
This pétition Is entitled both in "Hobbs, Trustée, v. Head & Dowst Company," 
and in "Nathaniel W. Hobbs, Trustée, Petltioner." It is not necessary to no- 
tice the latter proceeding, beeause It was plainly dismlssed for want of juris- 
diction. The merits were dlsposed of In Hobbs, Trustée, Appellant, v. Head 
& Dowst Company, Appellee, and the Head & Dowst Company has now flled 
this pétition for a rehearing. The pétition for a rehearing takes notice of the 
fact that the involuntary pétition in bankruptcy involved hère was flled on 
Aprll 19, 1907, instead of Aprll 29, 1907, as stated in our opinion, and there- 
fore. In fact, a few days wlthin the four months after the lien suit referred 
to In thèse proceedings was commenced. This is wholly an unlmportant mat- 
ter, beeause no question of préférence arlses hère. The pétition for a rehear- 
ing treats Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, as 
though it w^ere purely a superficlal case relatlng entirely to thç detailed cir- 
cumstanees out of which it grew. This is an absolute misapprehension, for 
Roehm v. Horst goes to the very bottom of a fundamental rule to such an 
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estent that, as we said in our opinion, independently of It, the rule whicli 
was reafflrmed by it wonld apply liere. This rule is so fundamental as to 
dispose of tlie merits of tliese proceedings in any possible view tbat can be 
taken of them, or of what oecurred in the courts of New Hampshire ; and 
this in such a way that it is unnecessary to notice any other propositions 
now brought to our attention. We hâve sriven full considération to the péti- 
tion for a rehearing, and the following order must be entered: Ordcred, with 
référence to the pétition for a rehearing flled by Nathanlel W. Hohbs, trustée, 
appellant, on Fehruary 3, 1911, it appears that no judge who concurred in the 
judgments desires that the pétition be allowed, and the same is dismissed, 
and mandate will issue forthwith. 



MOBILE TOWING & WRBCKING CO, v. CHENET et al. (Circuit Court 
of Appeals, Fifth Circuit. Mareh 28, 1911.) No. 2,083. Appeal from the Dis- 
trict Court of the United States for the Southern District of Alabama. H. 
Pillans, for appellant. R. Percy Roach. for appellees. Before FARDEE, Mc- 
CORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. We concur with the judge of the District Court in holding 
that from the évidence in the case the towboat was in fault, therefore liable 
in damages. The decree of the District Court as to the amount of damages 
is not disputed, and the same is therefore afflrmed. 



ROYAL UNION MUT. LIFE INS. CO. v. ■WTfNN et al. (Circuit Court of 
Appeals, E'ifth Circuit. March 28, 1911.) No. 2,094. Appeal from Circuit 
Court of the United States for the Northern District of Georgia. Henry R. 
Goetchius, for appellant. William A. Wimbish and Edgar Watkins, for ap- 
pellees. Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, Dis- 
trict Judge. 

FER CURIAM. As we flnd no réversible error in this record, the judgment 
of the Circuit Court (17T Fed. 289) is affirmed. 



THE VARGIN. (Circuit Court of Appeals, Second Circuit. March 13, 
1911.) No. 200. Appeal from the District Court of the United States for the 
Southern District of New York. This cause cornes hère upon appeal to re- 
view a decree awarding the libelant, as master of the German steamship 
Erika, $45,000 as salvage and $3,333.21 for expenses, with interest and costs. 
Burllnghaui, Montgomery & Beecher (Charles C. Burlingham, of counsel), for 
appellant. Wheeler, Cortis & Haight (C. S. Haight, of counsel), for appellee. 
Before LÂCOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. In our opinion, interest should not be added to the amount 
awarded by the court's décision, intermediate the flling of the opinion and 
the entry of the decree, unless the delay in entering decree is attrihutable in 
some way to clalmant, which does not appear to be the case hère. Judge 
Hand's opinion (180 Fed. 892) sets forth the facts with great fullness, and as 
appellant concèdes with accuracy. Since we are satisfied with his reasonlng 
and concur in his conclusion, further discussion seems unnecessary. With 
the modification above suggested, the decree is afflrmed, without costs of this 
appeal. 
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